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PREFACE  TO  THE  ELEVENTH  EDITION. 


This  revision  contains  references  to  all  cases  reported  construing 
provisions  in  fonner  laws  so  far  as  they  are  analogous  to  those  of  the 
actof  Julv  1,  1898. 

Mr.  Bump's  comments  upon  the  law  of  March  2,  1867,  and 
amendments  thereto,  have  been  expunged,  as  in  many  instances 
they  would  be  misleading  when  applied  to  the  present  law. 

Xo  editorial  construction  has  been  attempted  explanatory  of  the 
existing  statute,  in  recognition  of  the  fact  that  since  Mr.  Bump 
wrote,  lawyers  have  been  less  and  less  inclined  to  regard  opinions  of 
text-writei-s  on  acts  of  Congress  except  when  supported  by  judicial 
construction. 

Xo  claim  is  made. for  this  work  other  than  that  it  states  the 
entire  law  of  l)ankruptcy  as  it  now  exists,  and  as  it  has  existed  from 
time  to  time  since  the  first  act  was  passed  in  1800,  and  that  it  cites 
every  decision  rendered  by  the  bankruptcy  courts  of  the  United 
States  and  many  from  other  courts  which  \vould  assist  the  practi- 
tioner in  forming  an  accurate  conception  of  the  true  meaning  of  the 
law  now  in  force. 

The  preface  of  Mr.  Bump  to  his  tenth  edition  wall  apply  with 
greater  force  to  this  revision,  since  nothing  of  importance  to  the 
law  of  1898  has  been  taken  from  —  though  much  has  been  added 
to  —  the  main  body  of  his  work,  adapting  it  to  the  law  and  practice 
under  that  act. 

The  reviser  respectfully  requests  judges,  referees  and  lawyers 
to  extend  the  same  consideration  in  calling  his  attention  to  defects 
and  errors  in  the  work  for  which  Mr.  Bump,  with  reference  to 
former  editions,  took  opportunity  to  return  his  thanks. 

EUGEXE  WILLIAMS. 
Waco,  Texas,  August  1,  1898. 
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PREFACE  TO  THE  TENTH  EDITION. 


This  edition  contains  reference©  to  all  cases  reported  to 
September  1,  1877.  The  whole  work  has  been  carefully 
revised  so  as  to  correspond  with  the  late  important  de- 
cisions. The  references  have  also  been  carefully  verified  so  as 
to  eliminate  ail  errors  that  may  have  crept  in  from  inadvertence  or 
from  mistakes  incident  to  successive  editions.  Inaccuracies  in 
language  and  conclusions  not  drawn  with  sufficient  care,  have  been 
conx'Cted.  In  fine,  no  pains  have  been  spared  to  make  the  work 
worthy  of  the  approbation  which  the  profession  have  thus  far  ac- 
corded to  it.  The  aim  has  been  to  make  a  practical,  not  a  theo- 
retical work,  to  show  what  is  established,  not  what  may  be  decided, 
to  follow  rather  than  anticipate  decisions,  to  furnish  a  practical 
guide  rather  than  brilliant  theories.  This  plan,  though  not  as 
tempting  as  others  that  might  have  been  pursued,  has  stood  the 
test  of  trial  and  met  with  approbation. 

In  this  edition,  all  the  cases  decided  under  the  acts  of  1800  and 
1841,  so  far  as  they  are  applicable,  have  been  cited,  and  the  work 
now  contair's  references  to  all  which  are  of  any  value  that  have 
ever  been  decided  in  this  country.  In  this  particular  it  is  superior 
to  any  former  edition.  The  greater  part  of  that  which  has  been 
added  pertains  not  to  the  practice  in  bankruptcy,  but  to  collateral 
questions  arising  out  of  bankrupt  cases,  such  as  constitutional  law, 
the  rights  of  the  assignee,  suits  to  recover  choses  iti  action^  the 
limitntion  of  two  years,  and  the  effect  of  a  discharge  —  in  a  word, 
the  very  questions  which  are  now  arising  in  the  State  courts.  A 
glance  at  the  topics  indicated  will  at  once  show  the  fullness  of  the 
citations  and  the  value  of  the  additions. 


vi  Pbefacb  to  Tenth  Edition. 

In  this  edition  the  citations  from  the  Bankrupt  Register  are  all 
taken  from  the  octavo  volumes,  and  the  references  are  accordingly 
made  to  the  reprint  and  not  to  the  original  quarto  volumes.  The 
Bankrupt  Itegister  has  taken  its  place  among  the  regular  reports, 
and  the  author  has  deemed  it  best  to  refer  to  that  edition  which 
will  hereafter  be  most  frequently  used. 

Th(3  author  takes  the  opportunity  to  return  his  thanks  to  those 
judges,  registers  and  lawyers  who  have  called  his  attention  to  new 
decisions  and  to  defects  or  errors  in  his  work,  and  to  request 
similar  favor--  from  the  profession  generally.  Those  who  examine 
only  one  particular  point,  ^\dll,  from  tlie  very  nature  of  the  case 
discover  defects,  which  others  taking  a  survey  of  the  whole  field 
would  not  perceive.  It  is  only  by  the  combined  efforts  of  all  that 
a  harmonious  and  symmetrical  system  can  be  developed. 

OKLAXDO  F.  BUMP. 

Baltimorp:,  Sepicmber  1   1877. 


ABBREVIATIONS  USED  IN  THIS  WORK. 


Abb.  C.  C ' Abbott's   United   States  Reports. 

A.  L.  J Albany  Law  Journal. 

A.  L.  Reg American  Law  Re^ster. 

A.  L.  Rev American  Law  Review. 

A.  L.  T American  Law  Times. 

Ben. Benedict's  Reports. 

Biss Bissell's  Reports. 

B.  R Bankrupt  Re^ster. 

B.  L.  T Baltimore  Law  Transcript. 

C.  L.  B Cincinnati  Law  Bulletin. 

C.  L.  N Chicago  Legal  News. 

Cent.  L.  J Central  Law  Journal. 

I,  R.  R Internal  Revenue  Record. 

Lans Lansing  (N.  Y.). 

Ijog.  Int Legal  Intelligencer. 

L.  L.  J Louisiana  Law  Journal. 

L.  T.  B liaw  Times  Bankrupt  Reports. 

Mich.  L Michigan  Lawyer. 

Mon Montana. 

N.  Y.  Sup New  York  Superior  Court  Reports. 

N.  Y.  Supr New  Y'ork  Supreme  Court  Reports. 

Pac.  L.  R Pacific  Law  Reporter. 

Pitts.  L.  J Pittsburgh  Legal  Journal. 

Sween Sweeny  f.N.  Y.). 

8.  c Same  Case. 

W.  J Western  Jurist. 

W.  N Weekly  Notes. 

Wool Woolworth. 


THIS  TABLE 

Contains  a  List  of  the  Bankbuptcy  Laws  Showing  the  Time 

OF  Repeal  and  the  Part  of  the  Eevisbd  Statutes  where 

AN  Analogous  Provision  may  now  be  Found. 


Orioiiial  Statute. 

Rkpbaled. 

Rbvissd  Statutes. 

Date. 

Chap. 

Bee. 

Vol. 

Page. 

Date. 

Chap.  Sec.  Vol. 

Page. 

Aprl 

1     4,1800 

14 

19 

1 

2 

19 

Dec.      19, 1808 

6       ] 

L       2 

248 

6021«6028. 

»» 

19 

8 

2 

21 

6       ] 

1       2 

248 

6021,6023. 

It 

(4 

19 

8 

2 

22 

6       1 

[       2 

248 

5024,  6026.  6026. 

M 

41 

19 

4 

2 

22 

6       ] 

I       2 

848 

5024. 

•t 

41 

19 

6 

8 

28 

6       ] 

L       2 

248 

5028. 

ti 

4k 

19 

0 

2 

28 

6       1 

I       2 

848 

5027,  5082,  6084,  60444 
5076,  6095. 

it 

44 

19 

7 

2 

28 

6       1 

L       2 

44 

44 

19 

8 

2 

28 

6       ] 

L       2 

248 

5069,6048. 

*i 

44 

19 

9 

2 

84 

6       ] 

1        2 

848 

6048. 

C( 

44 

19 

10 

2 

24 

6       ] 

I       2 

848 

6044 

4( 

44 

19 

11 

2 

24 

6      : 

I       2 

848 

6044,5054. 

4t 

44 

19 

12 

2 

24 

6      : 

1       2 

848 

5066. 

44 

44 

19 

18 

2 

25 

6      : 

1       2 

848 

6048,  5047. 

44 

44 

19 

14 

2 

25 

6       1 

L       2 

848 

6006,6087. 

44 

44 

19 

15 

2 

25 

6      : 

I        2 

848 

5006. 

44 

44 

19 

16 

2 

26 

6      : 

L       2 

848 

5061. 

44 

44 

19 

17 

2 

26 

6       1 

1       2 

848 

6046. 

44 

4% 

19 

18 

2 

26 

44                           44 

6       ] 

I       2 

248 

6044,  6046,  6086,  5089. 

44 

44 

19 

19 

2 

27 

6       1 

1       2 

248 

44 

44 

19 

SO 

2 

27 

6     : 

I       2 

248 

6046. 

44 

44 

19 

21 

2 

27 

6       1 

1        2 

248 

6104. 

44 

44 

19 

22 

2 

87 

6 

I       2 

248 

5107. 

«4 

44 

19 

28 

2 

88 

6       ] 

L        2 

248 

6066,  5182. 

44 

44 

19 

24 

2 

88 

6       ] 

L        2 

248 

5068. 

44 

44 

19 

25 

2 

88 

6       ] 

L       2 

248 

5006. 

44 

44 

19 

26 

2 

88 

6       ] 

L       2 

248 

44 

44 

19 

27 

2 

88 

6 

L        2 

248 

5044. 

44 

44 

19 

28 

2 

88 

6      : 

I        2 

248 

5128. 

44 

(I 

19 

29 

2 

89 

6      : 

1       2 

248 

5092,  6099,  5102. 

44 

44 

19 

80 

2 

89 

6      : 

I       2 

Si8 

5098. 

44 

(4 

19 

81 

2 

80 

6      : 

1       2 

248 

5091. 

44 

44 

19 

82 

2 

80 

6       ] 

1        2 

248 

5068. 

44 

44 

19 

88 

2 

80 

6      : 

L       2 

248 

5104 

44 

44 

19 

84 

2 

80 

6       1 

I       2 

248 

6045,  5118,  6119,  5120. 

44 

44 

19 

85 

2 

81 

6       ] 

L        2 

248 

6046. 

44 

44 

19 

86 

2 

81 

6     : 

I        2 

248 

6110,  5118. 

44 

44 

19 

87 

2 

81 

6       ] 

1       2 

248 

5110. 

44 

44 

19 

88 

2 

82 

6     : 

I        2 

848 

5107. 

44 

44 

19 

89 

2 

82 

6       1 

I       2 

248 

5067,6068. 

44 

44 

19 

40 

2 

82 

6       ] 

I        2 

248 

44 

44 

19 

41 

2 

82 

6      : 

1       2 

248 

44 

44 

19 

42 

2 

88 

6       1 

1        2 

248 

5078. 

44 

44 

19 

48 

2 

88 

6       ] 

I       2 

248 

5061. 

44 

44 

15 

44 

2 

83 

6       1 

I        2 

SM8 

5046,5062. 

4» 

44 

I^ 

45 

2 

88 

6       ] 

I       2 

248 

5090. 

44 

44 

19 

46 

2 

88 

e     1 

I        2 

248 

5124. 

44 

44 

19 

47 

2 

88 

6      : 

I        2 

248 

5124. 

14 

44 

19 

48 

2 

88 

6        ) 

I        2 

IM8 

44 

44 

19 

49 

2 

84 

6       ) 

I        2 

248 

5056. 

44 

44 

19 

60 

2 

84 

6       ] 

I        2 

218 

6044. 

4. 

44 

19 

61 

2 

84 

6       1 

I       2 

248 

4992. 

4* 

44 

19 

62 

2 

84 

6       ) 

[       2 

248 

6066. 

44 

44 

19 

68 

2 

84 

6       ) 

L        2 

248 

5045. 

44 

44 

19 

64 

2 

84 

6       1 

L        2 

248 

5059. 

44 

44 

19 

65 

2 

85 

6       ] 

I       2 

248 

44 

44 

19 

66 

2 

85 

6       1 

L        2 

848 

6049. 

44 

•4 

19 

67 

2 

85 

6       ] 

I        2 

248 

5116. 

44 

44 

19 

58 

2 

85 

6       1 

L        2 

216 

4984. 

44 

U 

19 

69 

2 

86 

6       ] 

I        2 

248 

6068. 

Table  of  Bankruptcy  Laws. 


Original  Statute. 


Date. 
April      4,  1800 


Aug.     19,  lail 


t( 


II 


«l 

ki 

ti 

14 

It 
Ik 
Ik 


41 


li 
(I 

II 
II 
II 
l> 

It 
( I 
II 


II 

II 


Cbap.  Seo.  Vol.  Page 

35 
S(3 
36 
36 
36 
440 

442 
442 


March    3 


19 

60 

2 

19 

61 

2 

19 

62 

2 

19 

63 

2 

19 

64 

2 

9 

1 

5 

9 

2 

5 

9 

8 

5 

9 


9 


9       6 


9 

9 
9 
9 
9 
9 
9 
9 
9 
9 

g 

1867    176 

176 
176 
176 

176 

176 
176 
176 
170 
170 
170 

170 
170 
170 


170 

iro 

170 

170 
ITf, 
IT*) 

i:o 

170 
170 

170 
170 
170 
170 


8 
9 
10 
11 
IS 
18 
14 
15 
16 
17 
1 

2 
3 
4 


6 

7 
8 
9 


170  lo 

170  10 

170  17 

170  IS 

170  lU 


SO 
•Jl 

•J  I 

•JO 
.>— 

'2.1 


443 


5      444 


5  445 

6  446 


5 
5 
5 
5 

D 

5 
5 
5 
5 
5 
5 


o 
14 
14 
11 


14 
11 
14 

14 

H 

14 

U 

u 

1i 
It 
II 
u 

1 1 
11 

n 
1  i 

n 


446 
447 
447 
447 
447 
44S 
448 
44S 
418 
449 
517 


5  518 
5  518 
5      519 


519 

52»i 
5'J(i 
5'J«> 


.V2l 
3-J4 


.vr. 


10 

11 

r.'Jl 

11 

14 

;VJ1 

12 

11 

:.2S 

18 

11 

r)j-,' 

14 

14 

.V2r,  ; 

iV.".i 


.  1-  . 


Repealed. 


Date. 
Dec.      19,  1803 


Chap.  Sec.  Vol.  Ta^e. 


6 
6 
6 
6 
6 
March   3,  ie^3      82 


It 
It 
II 


It 
II 

11 
II 


II 

II 


II 
i> 


82 
82 


2 
2 
2 
2 
2 
5 


248 
^8 

SM8 
248 
248 
614 


82 


5      614 
5      614 

5      614 


614 


II 

II 


II 
II 


11 

82 

5 

614 

It 

82 

5 

614 

II 

82 

5 

614 

<l 

82 

5 

614 

It 

83 

5 

014 

«( 

82 

5 

614 

ll 

8^ 

5 

614 

.  . 

83 

5 

614 

kl 

82 

5 

614 

k  k 

83 

5 

614 

ak 

83 

5 

614 

k  . 

83 

5 

614 

Juno  22,  1874      Revised  Statutes 


k. 

ki 


It 


ki 


Revised  Statutes. 


5107. 

5101. 
5(J75. 
O.  P. 

5014,   5015,  5016,    .5017, 

5021,  5023,5026,5117. 
.•)075,  5128,  5129. 
5039,    5044,  5045,    5046, 

.5047.  5048 
5086,   5108,  5109,   5110, 

5111,5114,5118,  5119, 

5130 
494)8,    5067,  5068,   5fi»19, 

5070,  5071,  5<>78,  5070, 

5^)78,  5081,5091,5101, 

5105. 
4973,    4978,  4975,  49S6, 

4'KXJ,  5(iGS. 
5008,    5<M4,   5019,  5021, 

5076.  5:^92. 
497^).  50.57. 
.■50:^(5,  50.59,  5062. 
5003,  5<n»7. 
5001,5006. 
5116. 

4992,  5124. 
5131. 
5049. 

4977,  4978. 
().  P. 
4973,   4973,    4974,  4975. 

5o:i3. 
4979,  4980.  5057. 
i\¥Xi,  4994.  1995. 
49'.>0,    4998.    4'.K19.   5lKj0, 

5007,  5ofi8,  r)Ooy. 

4998,    1»«<)7,   5001,    50(.r3, 

;VKU.  5135. 
5010,  .5<ill. 

r)Oo5.  r><M>r..  .w.vi. 

49S0.  4U'^>1,  4983,  49S3. 

4990. 

5014.  5015,  .5niH.  5017, 

501S,  5019,  503:3. 
5088. 

:)!•:{ I.  508O. 
5014.  TMLir.,  .5040,  .5i'v47, 

5' I  IS.  ."y  HU.  .•>o:)U.  .">o.M. 

50.VJ.  oK'j^i.  5"54.  5(.»00, 

.VKiO. 

r)<».v..  :^):>!<,  5or.2. 
:>oi7.  .-,n}K,  .-vuy 
.''•M.vt,  r^rtxi,  .v)c,i,  .5rKu, 

.■|i;'.»9 
5o:{r,.  r)087.  5''»8'^.  .5(' •■'.». 

.".'1 10.  ."nil.  ,-,Mj3,  .V'»:^. 
."lOi;;,  .",nrs.  5009,  'lOrn. 

.".'iTl,  r.i'T'J. 
.%o;:',,  :>n-:y 
.'."7  4,  ."»lii.-,.  r»inf,. 

r»o7';.  .".077.  507'',  sorT^, 

."m)s{,  .'lO*-!.  .^.r'S5. 
r.Kj.  f.'s.'.  r^t  3. 

;,  ijo.  .M'sf).  5^i><7,  5'»'^*^, 
.■)  NO,  ."I'lil.  ."iliiT. 

.-,11 1].  :•;»'. I':  ."iiii.  ."ijf-: 
.".'"'.1.  .">i''i8.  5"'. to,  :,iy.*7. 

.")  -".i^.  nioo.  ,«.iui. 

"ii''^,  iiti^.i.  Olio. 
.".1  It; 
:.i  11. 

:■:]  1.  *.  1.'). 


Table  of  Bankruptcy  Laws. 


zi 


1 

Original  Statute. 

Repealed 

Rbyibeo  Statutes. 

Date.          Chap. 

Sec. 

Vol. 

Page. 

Date. 

3iarch 

2,1887 

176 

88 

633 

June 

22, 18:4     Revised  Statutes 

5112,  5117,  5118. 

ft. 

(t 

176 

84 

588 

(ft 

K 

6119.5120. 

ift 

K 

176 

85 

534 

(( 

(I 

5128,  6129,  5130. 

b. 

i4 

176 

86 

634 

(( 

(ft 

512  . 

ft. 

tt 

178 

87 

535 

(I 

(ft 

5122. 

ft. 

(» 

176 

81 

535 

(( 

ftft 

4991,  4992.  5003. 

it 

ii 

176 

89 

586 

(( 

(( 

5021,5028. 

(ft 

ti 

178 

40 

586 

4( 

(I 

5024,5025. 

«• 

(• 

176 

41 

537 

(( 

(( 

5026,5027. 

ti 

(ft 

176 

42 

587 

i( 

ft. 

5026,  502?,  5029,  6080, 
5031. 

it 

(( 

178 

48 

588 

(1 

(ft 

5108. 

ki 

(( 

178 

44 

589 

(k 

i( 

5182. 

it 

(( 

178 

45 

589 

t( 

l( 

6012. 

i% 

(( 

176 

46 

539 

(( 

(( 

5419. 

t« 

(ft 

176 

47 

540 

(( 

(( 

5124,  5126,  5127. 

(ft 

(t 

178 

48 

540 

(( 

(( 

6018. 

(k 

(( 

178 

49 

541 

(( 

((• 

4977,  4978,  49R8. 

tl 

(( 

176 

fiO 

641 

(1 

ft( 

O.P. 

July 

27,1868 

258 

1 

16 

227 

(( 

(( 

6112. 

•• 

(( 

* 

258 

2 

15 

228 

(( 

(( 

5021,  5080,  5047,  5076, 
6124,  5182. 

i> 

(( 

2S8 

8 

15 

228 

(1 

t( 

5004,5076. 

June 

80,1870 

177 

1 

16 

178 

(( 

(( 

4978,  4987. 

•  • 

(( 

177 

2 

16 

174 

4( 

t( 

4976. 

July 

14,1870 

262 

1 

16 

276 

(( 

(( 

5118. 

it 

ft( 

268 

2 

16 

278 

(( 

(( 

6021. 

June 

8,1872 

889 

1 

7 

834 

(( 

(( 

5045. 

4ft 

(ft 

840 

1 

1? 

sa 

i( 

(( 

4979,  4986. 

Feb. 

18, 187« 

185 

1 

17 

436 

(4 

(( 

5128. 

March 

8,1878 

285 

1 

17 

577 

(( 

11 

6045. 

June 

22,1874 

Feb. 

18,1875 

July 

26,1678 

Feb. 

27,1877 

Sept. 
July 

1,1878 

1, 1S96 

CONTENTS. 


PAGE. 

PREFACE  TO  ELEVENTH    EDITION    iij 

PREFACE   TO  TENTH   EDITION v,  vi 

ABBREVIATIONS vii 

TABLE  OF  COMPARISON  OF  BANKRUPTCY  ACTS ix-xi 

INDEX  TO  CASES  CITED xxi 

INTRODUCTION 1 

Bankruptcy  in  United  States 1 

Bankruptcy  in  Eni^rland 2 

Source  of  Bankruptcy  Laws 3 

The  Old  Law 3 

Act  of  March  2,  1867 3 

The  Modern  Law  4 

Congress  has  Supreme  Jurisdiction 4 

Bankruptcy  Law  must  be  Uniform 5 

Insolvent  Law  Suspended  by  Baiikruptcy  Act 7 

Bankruptcy  and  Insolvent  Laws 9 

Voluntary  and  Involuntary  BaLkruptcy 0 

States  may  Pass  Insolvent  Laws 10 

Who  may  be  Bankrupts  under  Law  of  1867 11 

Who  may  be  Bankrupts  under  Law  of  1898 '. . . .  13 

Husband  and  Wife  under  Law  of  1867 13 

Insolvency  and  Bankruptcy  Contrasted 14 

Involuntary  Bankruptcy  Prerequisites  under  Law  of  1^07 16 

Courts  of  Bankruptcy.  Act  of  1867 19 

Courts  of  Bankruptcy,  Act  of  1898 20 

Definitions,  Act  of  1898 20 

Referees 21 

Trustees 21 

Creditors 21 

Estates 21 

Possession  of  Property 22 

Title  to  Property 22 

When  Act  of  1898  took  Effect 22 

TITLE  I. 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY: 

Act  of.  April  4,  18<H) 23 

Act  of  February   13,   1801 47 

Act  of  April  29.  1802 '^S 

Act  of  December  19,  1803 ^^ 


xiv  Contents. 

TITLE  II. 

PAGE. 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY: 

Act  of  August  19,  li^l 49 

Act  of  March  3,  l^'d 60 

TITLE  III. 

THE   LAW  AND   PRACTICE   IN    BANKRUPTCY: 

Act  of  July  1,  18U8 61 

Synopsis  of  Act  of  1898. 

Chap.  1.  Definitions 61 

Chap.  2.  Creation  of  Courts  of  Bankruptcy,  and  their  Jurisdiction...      G3 

Chap.  3.  Bankrupts 64 

Acts  of  Bankruptcy.  Who  may  Become  Bankrupts.  Partners. 
Exemptions  of  Bankrupts.  ^Duties  of  Bankrupts.  Death  or  Insanity 
of  Bankrupts.  l*rotection  and  Detention  of  Bankrupts.  Extradition 
of  Bankrupts.  Suits  by  and  against  Bankrupts.  Compositions;  when 
Confirmed.  Compositions;  when  Set  Aside.  Discharges;  when 
Granted.  Discharges;  when  Revoked.  Co- Debtors  of  Bankrupts. 
Debts  not  Affected  by  a  Discluirge. 

Chap.  4.  Courts,  and  I*rocednre  Therein 71 

Process,  Pleadings  and  Adjudications.  Jury  Trials.  Oaths,  Affirma- 
tions. Evidence.  Reference  of  Casi's  after  Adjudication.  Jurisdic- 
tion of  I'liited  States  and  State  Courts.  Jurisdicti(Ui  of  Appellate 
Courts.  Appeals  and  Writs  of  Error.  Arbitratitui  of  Contrtjversies. 
('ompromises.  D(>signation  of  Newspapers.  Offenses.  Rules,  Forms 
and  Orders,     (^imputation  of  Time.     Transfer  of  Cases. 

Chap.  o.  Officers:    'J'heir  Duties  and   Conip^-nsarion 76 

Cre.ition  of  Tw<>  Otficcs.  Api-ointnicnt.  Roiimval  and  Districts  of 
Referees.  Qualiticatiniis  of  Rcfcn-es.  <)atlis  of  Ollice  of  Referees. 
Number  of  Referees.  Jurisiliction  of  Refer^-es.  Duties  of  Referees. 
Comp<'nsati<>n  of  Refere<'s.  Coiit^-nijjts  before  Referees.  Rec(U'ds  of 
Referees.  Refi'ree's  Abst'uce  or  Di^jibility.  ApiMijnt iiieiit  of  Trus- 
tees. Qualiti<-nti<uis  of  Tru-;t»'es.  Death  or  R«'iiioval  of  Trustees. 
Dutii's  of  'i'rustees.  ( 'oinpt'ii<a»ion  of  'I'ru^tees.  Accounts  and  Papers 
(»f  'i'rustees.  Bonds  of  Rej'erees  aud  Trustees.  Duties  of  Clerks. 
Conipeus.-ilinu  of  Clerks  :mu1  M;irslinls.  Duties  of  .\t  toriiev-Cieneral. 
Statistics  of   Hankruptey   Pritceedm^rs. 

Chap.   r..   Creditors S3 

Meetiuirs  of  Creditor^.  Voicrs  at  .Mfeiiiii:s  of  ('reditors.  Proof  and 
Allowance  of  ('laiui<.  Notice  to  ( 'rditoi-^.  W'jio  may  Tile  and  Dis- 
miss  Petition^.      Prefei'red    ('redit<U'<. 

Cliaj).   7.    l-:-iat»-s '^7 

Deiio>itoi-ic>v  for  M->ii.-\.  l\\i)ensc<  oi'  Adniini-l'-i-iiiu'  INtalf^.  Debts 
which  may  be  rro\c(l.  Ddiiv  whi.-li  ii.ne  Piiorliy.  I  icdar;,  i  ion  ami 
Payment  of  1  >i\  i.l.-n<i>-.  fnlaimcd  I  ^i^  iiici,.l<.  i/ici!<.  Sd-olTs  and 
Counterclaim-..  ro--cs--ioii  of  rr.>|MTiy.  'i'iil'-  to  Ti-oi.criy.  'J'lie 
'I'imc  when  thi-.  A.-t  ^]r.\\]  -o  into  I'Jlcct.  In-ol\.'iicy  I 'i-orc.MliuL's 
C(unmcnccd    Trior   to   \\.\-.    \<]    imi    Alio,  id    l'^    it. 


Contents.  xv 

TITLE  IV. 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY  ANNOTATED. 

Constitution  of  the  United  States , 04 

The  Act  of  July   1,   1898 94 

The  Act  of  March  2,  1867,  and  Amendments j)4 

TITLE  V. 

COURT  AND  COURTS  OF  BANKRUPTCY 103 

Synopeis  of  Quotations  from  Act  of  1898. 
Definitions.    Jurisdiction  of  United  States  and  State  Courts.    Jury 

Trials. 

Synopeis  of  Quotations  from  Act  of  1867. 

Original   Jurisdiction.    Mode   of   Trial.    Mode  of   Trial  in   Circuit 

Courts.    Jurisdiction  Exclusive. 

TITLE  VI. 

COURTS   OP    BANKRUPTCY;    THEIR   JURISDICTION,  ORGAN- 
IZATION AND  POWERS 118 

S3rnopsis  of  Quotations  from  Act  of  1808. 

Definition.  Creation  of  Courts  of  Bankruptcy,  and  their  Jurisdic- 
tion. Court's  Jurisdiction  in  Chambers  and  Term.  Contempts. 
Courts  of  Bankruptcy  in  Districts  and  Territories.  Appeals  and  Writs 
of  Error.  Appeals;  how  Taken.  Jurisdiction  of  Appellate  Courts. 
Rules,  Forms,  and  Orders.  Commencement  of  Proceedings.  •  Creation 
of  Two  OflBces.  Appointment,  Removal  and  Districts  of  Referees. 
Number  of  Referees.  Qualifications  of  Referees.  Officer.  Oaths  of 
Office  of  Referees.  Bond  of  Referees.  Duties  of  Referees.  Removal 
of  Referees.  Jurisdiction  of  Referees.  Duties  of  Referees.  Referee's 
Absence  or  Disability.  Contempts  before  Referees.  Reference  of 
Cases  after  Adjudication.  Records  of  Referees.  Clerk.  Evidence. 
Transfer  of  Cases.  Compensation  of  Referees.  Trials  by  Referees. 
Meaning  of  Words  and  Phrases. 

Synopsis  of  Quotations  from  Act  of  1867. 
Scope  of  the  Jurisdiction  of  Courts  of  Bankruptcy.  Authority  of 
District  Courts  and  Judges.  Ses.sions  of  the  District  Courts.  Powers 
of  District  Courts  to  Compel  Obedience.  Powers  of  Circuit  Judge  dur- 
ing Absence,  Sickness,  or  Disability  of  District  Judge.  Powers  of  the 
Supreme  Court  for  the  i^istriot  of  Columbia.  Powers  of  the  District 
Courts  for  the  Territories.  Clerks  of  Supreme  Courts  to  Transmit 
Papers  to  District  Courts.  Jurisdiction  after  Transmission  of  Papers. 
Jurisdiction  of  Actions  between  Assignees  lyid  Persons  Claiming  Ad- 
verse Interest.  Appeals  to  Circuit  Court;  How  Taken;  How  Entered. 
Waiver  of  Appeal.  Appeal  from  Decision  Rejecting.  Costs.  Power 
of  General  Superintendence  Conferred  on  Circuit  Court.  Superin- 
tendence by  Supreme  Courts  of  Territories.  Power  of  a  District  Judge 
in  a  District  not  within  any  Organized  Circuit.    Appeal  and  Writ  of 


xvi  Contents. 

PAOS. 

Error  to  Supreme  Court.  Supreme  Court  may  Prescribe  Rules.  What 
Constitutes  Commencement  of  Proceedings.  Records  of  Bankruptcy 
Proceedings.  Registers  in  Bankruptcy.  Who  are  Eligible.  Quali- 
lication.  Restrictions  upon  Registers.  Removal  of  Registers. 
Powers  of  Registers.  Limitation  upon  Power  of  Registers.  Registers 
to  Keep  Memorandum  of  I'roceedings.  Registers  to  Attend  at  Place 
Directed  by  Judge.  Power  to  Summon  Witnesses.  Mode  of  Taking 
Evidence.  Depositions  anu  Acts  to  be  Reduced  to  Writing.  Witnesses 
Must  Attend.  Contempt  before  Register.  Registers  may  Act  for 
Each  Other.  Payment  of  Fees  of  Registers.  Contested  Issues  to  be 
Decided  by  Judge.  Certificate  of  Matters  to  be  Decided  by  Judge. 
Appeal  from  Judge's  Decision  upon  Question  Submitted.  Penalties 
against  Otiicers.    Definitions. 

TITLE   VII. 
VOLLNTARY  BANKRUPTCY 207 

Synopsis  of  Quotations  from  Act  of  1898. 
Bankrupt:     Definition  uf.     Who  may  Become  Bankrupts.    Judge  or 
Referee  may   Hear  the   IVtititm.      IVtitioii.      r)otnnu'iit.     Who   may 
File  and  Dismiss  I'etitions.    Scheduh's  and   Petitions. 

Synopsis  of  Quotations  from  Act  of  1867. 

Petition  and  Schcduh's.  Sch*Mlule  of  Debts.  Inventory  of  Property. 
Oath  to  Petition  and  Schedules.  (.)ath  of  Alk'triance.  Warrant  to 
Marshal.    Amendment. 

TITLE  VI I r. 

INVOLUNTARY  BANKUUI'TCY   225 

Synopsis  of  Quotations  from  Act  of  1898. 

Definitions.  Wiio  may  Bee«)nie  Hankriii»ts.  Partners.  Aets  of 
Bankruptcy.  P«»ssessi(ui  of  Pn>perty.  Wlio  may  File  and  Dismiss 
IV'tilituis.  I'rocess.  IMeailiu^'s  and  Adjndiiatioiis.  ('om|uitation  of 
Time.  Transfer  of  Cases.  Trials.  .Jury  Trials.  ( )aths,  AHirmalions. 
Oatli.     Duties  of   Bankrupts. 

Synopsis  of  Quotations  from  Act  of  1867. 

Acts  nf  i;aiikrupt<'y.  Trifu-  Ads  ..f  Bankrni.Ky.  Pro..MMlin-s  after 
Filini;  Tetition.  S«'rvi.e  <»f  Ordei  tn  Slmw  Cause.  rroeee<lim:s  on 
Return  Day.  Warrant.  I  M>t  liliUticu  <>f  Trnprri  y  (.f  1  >el.t<.r.  Srhedule 
ami    lnv«-ni<»ry.     Pr.Meedinus   wln-i.    Delitor   i<   Ali^i-nt. 

T\T\A-:  IX. 
rK(K;Ki:inN<is  to  ki:ali/i:  kstaii:  nm  ciMinrroKs 316 

Synopsis  of  Quotations  from  Act  of  1898. 

|>.-linirinn.  M.-.-iin^^  >'\  i'v^<V\\'-r-.  N"':---  t..  ( 'r.-'lii-.r^.  l>.'^iirna- 
Ti-.u  "f  N.-w^p.-iiMT^.  .I'l-lu.-  ..I-  K.-iV"....  <]  y.]  r--.  ^i.'.-.  Anp-MUimrnt 
..f  'i'rn-l  •<-.     i  >';;ilili-  ;Mi"n-  <'f  'L'im-i.  .•«--.     1'.  >w\  -••  T:-';-t.'.-N.     A.  cfMrnts 


Contents.       -  xvii 

and  Papers  of  Trustees.  Death  or  Removal  of  Trustees.  Exemp- 
tions of  Bankrupts.  Duties  of  Trustees  to  Set  Apart  Exemptions. 
Title  to  Property.  Duties  of  Trustees.  Depositories  for  Money. 
Death  or  RemoTal  of  Trustees.  Evidence.  Certified  Copy  of  Order 
Approving  Trustee's  Bond.  Duties  of  Bankrupt.  Liens.  Depositories 
for  Money.  Duties  of  Trustees.  Arbitration  of  Controversies.  Com- 
promises. Appraisement.  Debt.  Rights  of  Individual  Sureties.  Set- 
offs and  Counterclaims.  Two  Partnership,  or  Individual  and  Partner- 
ship Estates.  Voters  at  Meetings  of  Creditors.  Proof  and  Allowance 
of  Secured  Claims.  Value  of  Securities.  Secured  Creditor.  Proof 
and  Allowance  of  Unsecured  Claims.  Rejection  of  Claims.  Duties 
of  Bankrupts.  Objections  to  Claims.  Withdrawal  of  Original  Claim. 
Objections  Heard,  when.  Preferences  Surrendered.  Allowance  of 
Claims.  Duties  of  Bankrupts.  Contempts.  Death  or  Insanity  of 
Bankrupts.  Meetings  of  Creditors.  Declaration  and  Payment  of 
Dividends.  Meetings.  Dividends.  Duties  of  Trustees.  Effect  of 
Subsequent  Claim.  Compensation  of  Trustees.  Debts  which  may  be 
Proved.  Debts  which  have  I'riority.  Duties  of  Referees.  Unclaimed 
Dividends.    Composition;   when  Confirmed;  when-  Set  Aside. 

Synopsis  of  Quotations  from  Act  of  1867. 
Contents  of  Notice  to  Creditors.  Marshal's  Return.  Choice  of  As- 
signee. Who  are  Disqualified.  Bond  of  Assignee.  Assignee  Liable 
for  Contempt.  Resignation  of  the  Trust.  Removal  of  Assignee.  Ef- 
fect of  Resignation  or  Removal.  Filling  Vacancies.  Vesting  Estate 
in  Remaining  Assignee.  Former  Assignee  to  Execute  Instruments. 
Assignment.  Exemptions.  What  Property  Vests  in  Assignee.  Right 
of  Action  of  Assignee.  No  Abatement  by  Death  or  Removal.  Copy 
of  Assignment  Conclusive  Evidence  of  Title.  Books  of  Account. 
Debtor  Must  Execute  Instruments.  Chattel  Mortgages.  Trust  Prop- 
erty. Notice  of  Appointment  of  Assignee  and  Record  of  Assignment. 
Assignee  to  Demand  and  Receive  all  Assigned  Estate.  Notice  Prior 
to  Suit  against  Assignee.  Time  of  Commencing  Suits.  To  Keep 
Money  and  Goods  Separate  and  Distinct.  Temporary  Investment  of 
Money.  Arbitration.  Assignee  to  Sell  Property.  Continuance  of  the 
Business.  Mode  of  Selling.  Sale  of  Disputed  Property.  Sale  of 
Uncollectible  Assets.  Sale  of  Perishable  Property.  Discharge  of 
Liens.  Provable  Debts.  Contingent  Debts.  Liability  of  Bankrupt  as 
Surety.  Sureties  for  Bankrupt.  Debts  Falling  Due  at  Stated  Periods. 
No  Other  Debts  Provable.  Set-off.  Distinct  Liabilities.  Secured 
Debts.  Taking  Proof  of  Debts.  Notaries  May  Take  Proof.  Notaries 
May  Take  Depositions  and  Acknowledgments.  Creditor's  Oath.  By 
Whom  Oath  May  be  Made.  Before  Whom  Oath  May  be  Taken. 
Proof  to  be  Sent  to  Assignee.  Examination  by  Court  into  Proof  of 
Claim.  Withdrawal  of  Papers.  Postponement  of  Proof.  Surrender 
of  Preference.  Allowance  and  List  of  Debts.  Examination  of  Bank- 
rupt. Parties  May  be  Witnesses.  Examination  of  Witness.  Exami- 
nation of  Bankrupt's  Wife.    Examination  of  Imprisoned  or  Disabled 


xviii  Contents. 

PAGE. 

Bankrupt.  No  Abatement  upon  Death  of  Debtor.  Distribution  of 
Bankrupt's  Estate.  SSecoud  Meeting  of  Creditors.  Tliird  Meeting  of 
Creditors.  Notice  of  Meerings.  Creditor  Maj'  Act  by  Attorney. 
Settlement  of  Assignee's  Account.  Dividend  not  to  be  Disturbed. 
Omission  of  Assignee  to  Call  Meetings.  Compensation  of  Assignee. 
Commissions.  Debts  Entitled  to  Priority.  Notice  of  Dividend  to  Each 
Creditor.    Settlement  of  Banurupt's  Estate  by  Trustees.    Composition. 

TITLE  X. 

DUTIES,   PROTECTION  AND  DISCHARGE  OF   BANKRUPTS...   G26 

STnopsis  of  Quotations  from  Act  of  1898. 
Duties  of  Bankrupts.  Suits  by  and  against  Bankrupts.  Protection 
and  Detention  of  Bankrupts.  Discharges;  when  (J ranted.  Procedure 
to  Secure  Discharge.  Ai)plicaut  Entitled  to  Discharge.  Contesting 
Discharge.  Discharges;  when  Granted.  Dobts  not  Affected  by  a 
Discharge.    Codebtors  of  Bankrupts.    r)ischarges;   when   Revoked. 

Synopsis  of  Quotations  from  Act  of  1867. 
Bankrupt  Subject  to  Order  of  Court.  Waiver  of  Suit  by  Proof. 
Stay  of  Suits.  Exemption  Xrom  Arrest.  Application  for  Discharge. 
Notice  to  Creditors.  (Grounds  for  Opposing  Discharge.  Specifications 
of  Grounds  of  Opposition.  Assets  Equal  to  Thirty  per  cent.  Required. 
Not  Required  of  Involuntary  Bankrupts.  Final  Oath  of  Bankrupt. 
Court  to  Grant  Discharge.  i''»rni  of  Certificate  of  Discharge.  Second 
Bankruptcy.  Debts  not  Released.  Liability  of  Other  l\'rsons  not 
Released.     Effect  of  Discharge.     Application  to  Annul  Discharge. 

TITLK  XI. 

PARTNERSHIPS  AND  CORPORATIONS    733 

Synopsis  of  Quotations  from  Act  of  1898. 

Partners.     Cnrporations:     Meaning  of:   Puiiislinieiit  of. 

Synopsis  of  Quotations  from  Act  of  1867. 

P»ankruptcy  nf  T'arliH'rship-.:  Of  CnrpMratiMus  :in<l  .loinl-Siock  Com- 
pjinics.     Authority  of  Slate  (^onrti?  Procecdiii}:  auMiii-;!  CnrjH. ration^. 

TITLK  XII. 

FEES,   COSTS   AND  ATTORNEV-GKXKUAL'S   STATISTICS 7GG 

Synopsis  of  Quotations  from  Act  of  1898. 

('nnipcn^alioii  of  Kcfrrj-cs.  ('niiiiM'ii>;ni'»ii  o!"  Trusicrs:  and  l>nti»'s 
of  ri.Tks  with  PiC-I'iT.-mc  Tlicrctn.  ('.tiniM-iisat  inn  nf  Ch-rks  and 
Mar<hal<.  l']\pcii^«'>;  nf  .Xilmini^irrin-  INt:itc.  Ihiii.-^  <.f  Atloriiey- 
(Iciicral.     Statistics  <.f    r.anki-iipt.-^    I'r<H-.M-(liii'js. 

Synopsis  of  Quotations  from  Act  of  1807. 
I'. >(•<:.     Travnlini:-    an«l     1  ii-  i.h-iil  al     I'.\i.rnv.-v.      Mnr^liiil'v    F.-c^.     Jn^- 
ti.-i-;  nf  111,'  Sii|.r.-iiic  ('..urt   -M;iy   Chan.-r  Turin"  h-r   Few.     Fu-.lucliou 

(»f     I'ci's:.       ll.-t"i-li-. 


Contents.  xix 

TITLE  XIII. 

PAOS. 

PROHIBITED  AND  FRAUDULENT  TRANSFERS 780 

Synopeis  of  Quotations  from  Act  of  1808. 
Preferred     Creditors.     Definition.     Insolvency,     what    is?     Liens. 
Avoiding  Transfers.     Extradition  of  Bankrupts.     Affirmation.      Of- 
fenses.   Rules,  Forms  and  Orders.    The  Time  when  This  Act  Shall 
go  into  Effect. 

Synopeis  of  Quotations  from  Act  of  1867. 
Preferences  by  Insolvent.    Transfers  of  Property  to  Defeat  the  Act. 
Presumptive  Evidence  of  Fraud.    Limitations  in  Involuntary  Bank- 
ruptcy.     Fraudulent    Agreements.      Penalties    against    Fraudulent 
Bankrupts. 


INDEX  TO  CASES  CITED. 


Abbe,  Warren  C,  742. 

Abrahams,  Aaron,  211. 

Adams,  James  M.,  319. 

Adams,  Julius  L.,  185,  212,  556,  557. 

Adams,  R.  A.,  658. 

Adams  t.  Boston,  Hartford  &  Erie  R. 

R.  Co.,  11,  178,  206,  757,  765. 
Adams  ▼.  Meyers,  346,  348. 
Adams  y.  Storey,  28,  96b 
Adams  et  al.  v.  Waite,  186. 
Adler  Brothers,  173. 
Ahl  et  al.  v.  Thorner,  7931,  820. 
Aiken  v.  Edrin^on,  344. 
Akin  V.  Oakley,  746. 
Alabama  &  Chattanooga   R.   R.   Co., 

206,  215,  216,  265. 
Alabama  &  Chattanooga  R.  R.  Co.  v. 

Jones,  6.   12,   141,    142,    152,    172, 

173,  177,  178,  179,  257,  282,  293, 

577,  758. 
Alabama  &  Florida  R.  R.  Co.,  514. 
Albrecht,  097. 
Alcott  V.  Avery,  711. 
Alden,  H.  O.,  446. 
Alden  t.  Boston,  Hartford  &  E>rie  R. 

R.  Co.,  114. 
Alderdiee  v.  State  Bank,  812,  817. 
Alexander,  Alex.,  336,  572,  769,  774, 

776. 
Alexander,  John,   145.   146,  162,   167, 

171,  174,  176. 
Alexander,  W.  B.,  et  al.,  238,  273,  274, 

278. 
Alexander  v.  Gibson,  96. 
Alexander  v.  MeCullough,  427. 
Allen,  610. 

Allen.  Abner  H.,  337,  422,  498,  513. 
Allen,  Horatio  N.,  627,  628. 
Allen  V.  Binswanger,  147. 
Allen  V.  Ferguson,  717. 
Allen  V.  Massey  et  al.,  359,  403,  406. 
Allen  V.  Montgomery;  403,  404. 
Allen  V.  Soldiers*  Business)  Messenger 

&  Dispatch  Co.,  632,  760. 
Allen  V.  Ward,  633. 
Allen  V.  Whittemore,  353. 
Ailing  V.  Egan,  708. 
Alsa brook  v.  Cates,  404. 
Alsberg,  Martin,  641.  691. 
Alston  V.  Robinett,  730. 


Alston  V.  Wingfield,  639. 

Alteuheim,  Eliza,  321. 

Alter  V.  Nelson,  708. 

Amblard  v.  Heard,  150. 

American  Glass  Ins.  Co.,   472. 

Americah  Waterproof  Cloth  Co.,  604. 

Ames  V.  Gilman,  421. 

Amoskeag  Manuf.  Co.  v.  Barnes,  695. 

Amsinck  v.  Bean,  358,  403,  748. 

Amsterdam  Fire  Ins.  Co.,  248. 

Ancker  v.  Levy,  748,  804. 

Anderson,  496. 

Anderson,  George  W.,   Ill,  140,  338, 

687. 
Anderson  v.  Miller,  344,  446. 
Anderson  v.  Strasburger,  824. 
Andrews  v.  Dole,  441. 
Andrews  v.  Graves,  834,  835,  841,  842. 
Andrews  &  Jones,  598. 
Angell,  Fred'k  E.,  268. 
Angier,  497. 
Ankrim,  677. 
Anon.,   211,   213,   218,   219,   220,   223, 

253,  266,  271,  319,  325,  336.  376. 

387,  422,   516,  541,  594.  600.  628. 

651,  680,  702,  770,  774,  775,  776, 

788,  817,  835. 
Anahutz  v.  Fitzsimmons,  746. 
Ansonia  B.  &  C.  Co.  v.  Babbitt,  114, 

128,  527,  542.  631. 
Ansonia   B.   &  C.   Co.  v.   Pratt,   117, 

159,  830. 
Ansonia    Brass    Co.    v.    New    Lamp 

Chimney  Co.,  632,  758,  759. 
Antisdel,  647,  648.  7^^. 
Antrim  v.   Kelly,  408. 
Apperson  v.  Stuart.  716,  718. 
Appling  V.  Bailey,  416. 
Appold,  B.  F.,  6,  382,  383.  480,  482, 

584.   770. 
Archenbraun,  Wm.,  319,  636,  655,  669, 

670.  701. 
Archen brown,  367, 
Archer  v.  Duval.  437,  438. 
Arledge.  G.  H..  835. 
Armstrong,  783.  828. 
Armstrong  v.  Rickey  Bros.,  506,  507, 

509,  807. 
Arnold,  Noah  S.,  18,  281,  786.  809. 
Arnold  v.   I^onard,  44.5,  448. 
Arnold  v.  Maynard,  241,  251,  252,  793. 


xxu 


Index  to  Cases  Cited. 


Ashby  V.  Stcero,  241,  71>8,  8(10.  80;^. 
Ashley  v.  Robinson,  220,  403,  410,  0(51, 

731    732. 
Askew,'  D.  R..  385,  839. 
Aspinwall,  0t»3,  GlMJ,  084. 
Aspinwall,  James  S..  506. 
Asten,   B.   C,  021,  023. 
Atkins  V.  Spear,  821. 
Atkinson,  R.,  120,  143. 
Atkinson  v.  Farmers'  Bank.  241,  787, 

708,  81K3,  804. 
Atkinson  v.  Fortinberry,  723. 
Atkinson  &  Kellos;rg,  753. 
Atkinson  v.  Tnrdy,  117,  125,  804. 
iVtlantic  Mnt.   Life  Ins.   Co.,   100. 
Atwood  V.  Kittell,  397. 
An^enstein.    Moritz,    730,    732. 
Augsbury  v.  Crossman,  98. 
Angiistine  v.  MeFarland,  51.5. 
Anstill  V.  Crawford,  093,  094. 
Austin,  Tomlinsun  &  Wel)ster,  210 
Austin  V.  Murkham.  727,  844. 
Austin  V.  O'Reilly.  479. 
Avery  v.   Hack  Icy.   822. 
Averj'  V.  Ryerson,  415.  493. 
Ayer  v.   Brastow.  745,   740. 
Ayers,   C.   B.,  553. 

B.  &   M.  Ins.  Co.  V.  Davenport,   1*20, 

373. 
Babbitt  V.  Burgess,  148,  1.54,  150.  10.5, 

;{:i9.  745,  841. 
Babbitt  V.   Walbrun  &  ('<».,   14S.  281, 

833.   8;U.   .S41.   .S42.  S43. 
Babcock.  Sani'l  II.,  490.  497.  584. 
Bach  V.   Cohn,   718. 
Baclunau,  70.'{. 

Bachnian  v.   I*ackaril,  14(i.  147. 
Ba(U'nheini.    H.    A:    Co.,    372. 
Badj^cr  V.   Story.  404,  447. 
Bacr.  Anthony,  .'jM4. 
Bailey.   .lolm.  0(10,  007. 
Bailoy.  .loliii   ^^^,  5l'S. 
liniloy.  T.Mtn.iII.   12.  2ir,. 
Bnilcy  v.   C«Miun^"s,   374. 
B.'iilcy  v.  Locb,  479.    ISO.   4S2. 
Baih-y   v.    ^Iooim'.  70.'>. 
I*:iil<'y   V.   Nichols  »  t   nl..    107. 
Bailoy   ^:    Poinl,   OlS.   02(f. 
P.;iih'y  V.   SniitlK  4*_M. 
P..-iil.-y   V.   WhitJi.-l,!.   172. 
liniloy   V.   Wir-r.  4;;7.  410. 
r^airlio.  497. 
B.'ikor.  .Irr<Mi)('   E..  SdO. 
H.ikor  v,  X'n^'^c,  7' '4. 
I'.nkor  V.  \'iiiiii-,  4  b;,  -147. 

r.Mkowcii.  r.nr.. 

B:il.-h,   .Folin    T..   2t«7. 
]*:il<h\in,   Thood  mm-   11. .   515. 
Baltlwiu   v.   Kaplcc.   107. 


Baldwin  v.  Rosseau,  238,  256,  203. 

Baldwin  v.  Wilder,  258. 

Ballautine  v.  Haight,  96. 

Ballard  &  Parsons,  205. 

Ballin  v.  Ferst,  217,  304,  305,  422,  752. 

Ballon,  L.  S.,  137,  147. 

Ballon  v.  Minard,  805. 

Baltimore  County  Dairy  Ass'u,  759. 

Bamberg  v.  Stern,  050. 

Bangs  V.  Strong,  720. 

Bank   of   Commerce   v.    Russell,    350, 

432. 
Bank  of  Madison,  139,  349.  350. 
Bank  of  Xorth  Carolina,  450.  001. 
Bank  of  Pittsluirgh  v.   Brady's  Bend 

Iron  Co.,  201,  204,  288. 
Bank  v.  Cooper.  151,  174,  179,  181. 
Bank  v.  Franciscus,  711. 
Bank  v.  Onion,  728. 
Bank  v.  Overstreet,  302. 
Banks,  Mark,  499.  512,  050,  608.  070, 

071. 
Banks  v.  Ogden.  343,  440. 
Banning  v.  Bleakley,  094. 
BarbtM'  V.  Rogers,  100. 
Barbi'r  v.   Sterling.  (JIK). 
Barber  v.  TernJl,  404.  * 

Ban-lay  v.  Cars.ai,  417,  427.  488. 
Barker  v.  Smith.  .T)!). 
Barman.  Abram.  8(10. 
Barnrinl   v.   X.  tV:   W.   R.   R.   Co.,  511. 

513. 
Barnes'    Appeal.   480. 
Bann's.    Bi-otlier  «S:   Ilerron,   5.54,  584. 
Thames.   11.   F..  5.'!0,  577.  « 

Barnes  v.  Billington,  2.5.  23().  24.5.  508. 
Barnes  v.   Moore,  7(>2.  7.'>1. 
Barnes  v.  Rettew.   1(1.5.   1.59.  8:50,  837. 
Barn.'s  v.   V.  S.,  408,  4(:;9. 
BarneU.  XH. 

Itanieit   v.    in-ht(uv<'r.   2(58,  278. 
l>arnelt  v.  TN.ol.  ;U0. 
BariH-y   v.    l*:t!tersMii,   ISO. 
B»ariiwell   V.   .Imies,    715.   S19.   S:}0. 
r.Mrrett.    .losei.h.    ."/JC.    :L'S,    ;?2t»,    538, 

•57(5.    (540, 
F>arr<>n  v.   Ueiie(]i(t.  71(5. 
Ti.-in-.iii    V.    Morris.    107.   40(5.   511,   800. 
B;irron   v.   Xcwl terry.  '.V.\7.  524. 
Bai'r"\\.  H.  II.  n-e  Loeh.  Simon  »!s:  Co., 

re   AX'inieri.    1 1(>.   514. 
B.irstow    V.    A. lams.    KG.    41(5,   427. 
l>ai'-.|««\\     V.    liaiiveii.    T'-'l, 
r>arst..\v    V.    Pckliam,    i:::!.    1:57. 
]'arl.-iil.a<-!).    (l.-nruM-    A.,     !."(;.     JOS. 
lianlmlnmcw    v.    \\'est.    .'ITS.    :\S{\,    IV.n. 
r.arllinl..\v   V.    15. Mil.   ^17.  MM. 
ll:ii-rl.  \]  \ .  T'eck.  717. 
I5aril.'!l    V.    IjM-^rll.    ITS.   4X>.    S;{0. 

I'.anii^ii.  ;;'jj.  5i'.». 


Index  to  Cases  Cited.  xxiii 

Bashford,  Henry   W.,   654.  Bennet,  336,  386. 

Bass,  Miles,  378.  Bennett,  213,  220. 

Bassett  v.  Baird,  430.  493.  Bennett  et  al.,  739. 

Batchelder,  C.  W.,  251,  665,  671,  672,    Bennett,  J.   S.  K.,  512. 

798,  815.  Bennett  v.  Alexander,  699. 

Batchelder  v.  Low,  731.  Btmnett  v.  Bartlett,  704. 

Batchelder  v.  Putnam,  372.  Bennett  v.  Everett,  717,  718,  720. 

Bates  V.  Tappan.  369,  714.  Bennett  v.   Goldthwait,  631. 

Bates  V.  West,  703.  Benson,  395. 

Baum,  Adolph,  556,  675.  Bentley  v.  Wells,  523,  801,  830,  840. 

Baum  V.  Stern,  116.  Benton,  229. 

Baxter  &  Ralston.  589,  737,  738,  851.    Benton,  A.  &  Bro.,  246. 

Bayle  v.  Zacharie,  10.  Bergeron,  John  B.,  272,  306. 

Beach  v.  Miller,  651,  701,  715.  Berghaiis  v.  Alter,  187. 

Beacon  v.   Howard,   419.  Bernstein,  H.,.129.  130,  507. 

Beal,  Joseph  H..  220,  343.  657  Berrian,  J.  M.,  et  al.,  753,  754. 

Beall  V.  Harrell,  412.  Berry  v.  Gillis,  361,  417,  420. 

Beals,  14,  Ul.  Berthelon  v.  Betts,  101,  3*i6. 

Beals  V.  Quinn,  788,  811.  Betts,  378,  522. 

Bean,   Levi,  540.  Betts  v.   Bagley,  96. 
Bean  v.  Brookmire  &  Rankin.  18,  19,    Biddle's  Appeal,  116. 

150,  281,  358,  791,  832.  Bidwell,  742. 

Bean  v.  Laflin,  820.  Biesenthal,   Solomon,  838. 

Bear  &  Steinberg,  355.  Biesenthal  v.  Henschel,  831. 

Beardsley,  Alfred,  220,  655,  656,  678.    Bigelow,   Edw.,   et  al.,   14,   462,   499, 

Beardsley  v.  Hall,  731.  521,  533,  534,  598,  744. 

Beams,  485.  Bill  v.  Beckwith  et  al.,  136,  138,  171, 

Beattie  v.   Gardner  et  al.,   795,  803,           176,  452,  824. 

806,  820.  Binford,  430. 

Beatty,  R.  W..  et  al.,  656.  Bingham  v.  Frost,  280,  551,  804. 

Bechet,  Alphonse,  624.  Bingham  v.  Richmond,  280,  551,  812. 

Beck,  18.  Binninger.  Abm.,  et  al.,  173,  175,  176, 

Beck  v.  Parker,  8,  100,  412,  835.  265,  575. 

Beckerkorb,  6,  383,  390.  Binninger  &  Clark,  331. 

Beckler  v.  Hambrecht,  632.  Binns,   Leonidas,  285. 

Beebe  v.  Pyle,  609,  624.  Binswanger,  190,  192. 

Beecher  v.  Binninger,  153,  158.  Birch  v.  Tillotson,  418,  420. 

Beecher  v.  Stevens,  489.  Bird  v.  Hempstead,  416. 

Beekman  v.  Wilson,  731.  Bishop  v.  Loewen,  97,  643. 

Beers,  John,  et  al.,  744.  Bissell  v.  Couchane,  694. 
Beers  et  al.  v.  Place  &  Co.  et  al.,  150,    Bissell  v.  Post,  108. 

309.  Bivens  v.  Newcomb,  725. 

Belcher,  W.  K.,  12,  216.  Bjornstad,  375. 

Belden,  Francis  C,  662.  Black  v.  Blazo,  731. 

Belden,  W.,  640.  Black,  Currier  &  Osgood,  543. 

Belden  v.  Edwards,  187.  Black  v.  McClelland,  110.  469. 

Belden  &  Hooker.  540,  556,  565,  676.    Black  &  Secor,  15.  17,  233,  241,  245, 

Belden  v.  Smith,  829.  830.  248,  267,  509,  786,  805,  820. 

Belis  &  Milligan,  566,  568,  668,  672,     Black  y.  Zacharie,  51. 

678.  Blackburn  v.  Stannard,  284. 

Bell  v.  Leggett,  844,  845.  Blackman  Bros.,  599. 
Bellamy,  John,  193,  434,  559,  579,  646,    Blackwell  v.  Claywell,  446. 

651,  675,  685,  686,  687.  Blair  v.  Allen.  1G4,  821. 

Bellamy  v.  -Woodson,  712.  Blaisdell,  A.,  et  al.,  aSl,  651. 

Bellows  &  Peck,  113,   117,  130,  131,     Blake,   Alex'r,  565. 

362,  369.  Blake  v.  Alabama  &  Chattanooga  R. 

Benham,  A.,  2if7,  R.  Co.,  152. 

Benjamin  v.  Graham,  158.  Blake  v.  Bigelow,  508,  707. 

Benjamin  v.  Hart,  166.  Blanchard  v.  Russell,  96. 

Benjamin  y.  Prieur,  514.  Blandin,  E.  G.,  169,  462. 


XXIV 


Index  to  Cases  Cited. 


Biane  v.  Banks,  716. 

BlascU'l  V.  FowKt,  (314,  844. 

Bii'dKoe,  517. 

Blight,   Peter,   (K)2. 

Bliirht  V.  Ashley,  2(3,  443. 

Blin  V.   IMerce,  Mli,  850,  418. 

Bliss,  E.  G.,  320,  327. 

Blueh.  ()0l).  Gil. 

BloilKett  &  Sandford,  332,  ^33,  38G. 

Bloom,  827. 

Bloss,  C.  E.,  28.3,  285,  455,  535. 

Blue  Ridge  R.   R.  Co.,  517. 

Blum  V.   Ellis,  52,5,  714. 

Blum  V.  Ricks,  701. 

Blumeuthal,  048,  730. 

Blythe  v.  Johns,   180. 

Boiis  V.  Hetzel,  720. 

Bodenheim  &  Adler,  040. 

Boese  v.  King,  10. 

B..gert  &  Evans,   103.  541. 

Bogert  &  Ockley,  .327. 

Bolander  et  al.  v.  (Jentry,  301. 

Bolton.   H.  (\,  .323. 

Bond.  A.  v.,  501. 

Bond  V.  Baldwin,  337. 

Bond  V.   (Jardner,  710. 

Bniu'stcel.  J.  X..  137,  147,  170,  5(53. 

Bon  net  t  v.  .James,  24.5,  21)8. 

Book,  Samuel,  11,  211,  214.  (574,  002. 

Bocdver  v.  Ad  kins,  038.  (\V.). 

Boone  V.  Hall,  130.  403.  40.5. 

Boone   V.   Revis.    117,   713. 

BofUie  V.  Stone,  417.  410. 

Booth.  .John   K.,  585. 

Booth  V.  Clark.  .341,  440. 

Booth  V.  Me.ver,  74.3. 

B«ioth  V.  Xeely,  70f;.  810. 

Booth  V.   Storrs.  (JlHi. 

Boothroyd  cV:  (;iM.s.  ,378.  .3M).  300,  830. 

BiH'don   cV:    (I«'ary.   08.3. 

l^.rl.'iiiil   V.    rhillip<,  840. 

Borst,   .I<.lin    II.  0S4. 

Bo>h'r  V.    Kuliu.   7i>5. 

Bostick   V.   .Jordjin.  4J)7. 

liostnn.    IljirifiM-d   vV    Erie   R.    R.   Co.. 

17<I     O"-.      •»<»7     onu     '>ji7     '>.»v> 

Bo^twiclv  V.   1)(m1i:«'.  72S. 
I'ostwitU   V.   I'tisti-r.    4.*ll. 
Hov;wnrtli    V.    Ponicrcv.   372. 
I*nft<  V.   r.Mtl'.n.  -i:'.l».  715. 
I'miic   V.    Pn«k<'it.   •"•05, 
rniiiid.  r.cs. 

r.uiKtH'M  \-  Pnnl..  Mr-:.  Co..  -1  IS.  .-|in, 
.■".!>*J.   7S2. 

T'.niitrll.'.  r.Tl. 

Hcwrry    N:iti<«ii;il    r.;nik.    s:'S. 

]*..\\rry  S.-iviiiir-  I»;mU  v.  Clint. .n.  0'.»'.>. 

r...\\i.'.  T.  F..  1'_n;.  ^^_v.  i:;i.  i:.i>.  .".rj. 


vj:;. 


T'nwiii.ui  V.    Ilrir.lin^'.  .".f.O.  ilT",   714. 


Bowne  &  Ten  Eyek,  480,  481. 

Boyd,   Hamilton,  480.  587. 

B<»yd.   W.,  354. 

Boyd  V.   I'arker,  8:J0,  844. 

Boyd  V.   Vanderkamp,  400,  (598. 

Boylan,  J.  A.,  741.  755. 

Boyst,  041,  (•►42. 

Bracken  v.  Johnson.  371. 

Bradford  v.  Rice,  4(>8,  709. 

Bradley,  744. 

Bradley  v.  Farwell,   701. 

Bradley  v.   Frost,  371. 

Bradley  v.  Healey.  l.'{5. 

Bradley  v.   Hunter,  5(;4.  081. 

Bradshaw  v.  Klein,  150,  350,  403,  404. 

Brady   v.   Otis.  4.30. 

BraK)?,    Maynard,   5(50,   08(.). 

Bra  ley  v.  Boomer,  308. 

Branch   Bank  v.  Boykin,  717. 

Bran<l.  3(52,  400,  532,  5.35,  .530,  .508. 

Brandon  Mauuf.  Co.  v.  Frazer.  (3.31. 

Branilon  Nat.  Bk.  v.  Hatch,  (341. 

Brandt,   Ernst,  355. 

Brandt,    (Teor>re,   104,   105,    ,55(3,    .5.57, 

5.50,  ,5(5.3. 
Bratton  v.  Anderson.  (5.3(j. 
Bray.  204. 
Bre<-k  iV  Schermerhorn,  201,  2n3.  4S2, 

4.s:j. 

Breit  V.  Osnor.  710. 

Brenn.'ni;in.    Henry.    <5.    0(5.    241,    2.51. 

25:»,. 
Brent.   0C>(;.   OS-l. 
Brereli»n  v.   Hull.  (5.50.  (5(54. 
Brett    V.   Carter.  4n0.   r,\:\,  SiH). 
Briducs  V.  Armour.  7(10. 
Brid;:ni;in.  S.  I)..  .52.1.  r*:\:\,  .5:U.  (502. 
Bri LTi^s,   I>cxt.'r  M..  2S7. 
I?ri;:i:s  v.  Stci.hciis.    112,  WX  ,5.3,5. 
Briirh.iiii   v.  Cl;iiliii.    14(>. 
Bi-ii:lilni;m.    NX'ni.   C..  (515. 
Briiilxni.-ni.   Henry,  .51.5.  ,51S. 

FuM^ro.  :;:ii.  (iT.'i. 

Bristol   V.   S;iiiiir«»rd.  .'!5S.  .571. 
Briti'»n    v.    F.iyon     vV     l'»ronnan,    70.5. 
SO."i. 

Bn'.-i'ifiend.   .T;ini('<.   OTl. 
l»rna.lii:ix   V.   r>i-:oir..i-.l.  r,«.»1.  003. 

I5ro,k  V.   ii..ppM,k.  'SMk  ;:(i:k  :\i\4. 
Bro.k  V.  'r.nvii.  ii(».  n:;.  ;',.5o.  4S2. 

-}!>0.  T'.>:;,  M.~.  SL'i.  M'.-,. 
Brnckw.iy.    \\'.    !•:..   c.T-J. 
r.i-..i.l..    il.i-n,  L'T'J.  L'T:;.  •I.~i5,  •1!M5. 
15r..inl    \     .V     ('...    -J^:;.    .V,K.    ."».','.).    .5«;(). 

Tii\'J.  C.L'T.  <■'.■'.■"•. 

Br««ii.lf\    \  ,    <  i 1ii(  li.    1  |(i.  ;!((1 . 

1  »!"nllil<'\-   \.   Slllilll   "1    ;il..    1.''s.  V..".'^,.  .5115. 
Pr.'.-k..   V.    >|,(  "r.i.  \.'n.    1  1^.   S1!». 

I'.rn..;,.'  V.  s.  ..u-rin-.  :;!."..  TsT.  70:*..  M2, 
M7. 


Index  to  Cases  Cited. 


XXV 


Brookmire  v.  Bean,  464. 

Brooks,  564,  847. 

Brooks,  S.  W.,  502. 

Brooks  V.  D'Orvillo.  413. 

Brooks  T.  Harris,  424. 

Broome,  James  E.,  405,  410,  835. 

Brown,  George,  220,  654. 

Brown,  James  B.,  377,  382,  387. 

Brown,  John,  270,  271. 

Brown,  Orrin,  500. 

Brown,  Stephen,  408,  589. 

Brown  v.  Branch  Bank,  711. 

Brown  v.  Broach,  689,  691,  693,  725. 

Brown  v.  Collier,  718. 

Brown  v.  Gumming,  488. 

Brown  v.  Farmers*  Bank,  491 

Brown  v.  Gibbons,  524. 

Brown  v.  Patrick,  424. 

Brown  v.  Rebb,  701. 

Browne  v.  Insurance  Co.,  421. 

Bruce,  Cosmore  G.,  458,  477,  546. 

Bruce,  Wm.,  395. 

Bruner  v.  Sherley,  498. 

Brunquest,  Wm.,  503. 

Bryan,  G.,  502. 

Bryan  v.  Whitsett,  447. 

Buchanan,  William,  296,  309,  311. 

Buchanan  v.  Smith.  Ill,  805,  809,  810, 

815.  817,  820. 
Buchstein,  160,  730. 
Buckhause  &  Gough,  744. 
Buckingham  v.  McLean,  110,  113,  125, 

128,  139,  153,  156.  157,  183,  241, 

336.  356,  794,  807. 
Bucknam  v.  Dunn,  121,  402,  494. 
Bucknam  v.  Goss,  819,  822. 
Buckner  v.  Calcote,  632.  746,  747,  752. 
Buckner  &  Company,  752. 
Buckner  v.  Jewell,  1.38,  584. 
Buckner  v.  Street,  464. 
Bucyrus  Machine  Co.,  744. 
Buffington  v.  Harvey,  160,  401. 
Bugbee,  Oliver,  456.  457,  462. 
Buler,  Francis  J..  307. 
Bullock,  Benj..  274. 
Bullymore  v.  Cooper,  377. 
Bunster,  H.  B.,  646. 
Burbank  v.  Bigelow,  107,  141,  146. 
Burch.  Thomas  F.,  273. 
Bnrdick  v.  Jackson,  3.52,  799. 
Burgess.  Joseph  H.,  664,  665,  672,  679. 
Burk,  J.,  r)54.  655,  662.  674,  678,  679. 
Burk  V.  Winters,  427. 
Burke,  Peter  N.,  451. 
Burkholder  v.  Stump,  837.  838. 
Bnrlinghame  v.  Parce,  105. 
Burnett.  359. 

Burnhisel  v.  Firman,  801,  822. 
Bums,  S.  &  M.,  114.  117,  126,  504. 
Bams  y.  Harris,.  386. 


Burnside  v.  Brigham,  701. 

Burpee  v.   National   Bank,   155,    156, 

790,  804,  809. 
Burpee  v.  Sparhawk,  702. 
Burr  V.  Hopkins,  552,  554. 
Burrill  v.  Lawry,  830. 
Burrus  v.  Wilkinson,  704. 
Burt,  253,  258. 
Burt,  Edw.,  et  al.,  464,  499. 
Burton  v.  Lockert,  340. 
Burton  v.  Watson,  121,  210,  226. 
Buse,  501. 

Bush,  L.,  297,  306,  307. 
Bush's  Appeal,  111. 
Bush  V.  Cooper,  704,  716. 
Bush  V.  Crawford,  460. 
Bush  V.  Lester,  379,  383. 
Bushey,  M.  N.,  575,  687. 
Butcher  v.  F'orman,  477. 
Butler,  18,  19,  791,  835. 
Butler,  H.  L.,  480.  482. 
Butler  V.  Merchants'  Ins.  Co.j  354. 
Butler  V.  Morgan,  113,  714. 
Butterfield,  D.  C,  269.  078. 
Butterfield  &  Burr,  528. 
Buxbaum,  Joseph,  677. 
Byrne,  O.,  570,  750,  751. 

Cake  V.  Lewis,  476. 

Calendar,  R.  &  L.,  284,  311,  312. 

California  Pacific  R.  R.  Co.,  95,  106, 

269,  270,  273.  284.  292,  758. 
Camack  v.  Bisquay.  418,  446. 
Cambridge  Inst'n  v.  Littlefield,  718. 
Camden  Rolling  Mill  Co.,  309,  311. 
Cameron  v.  Canieo  &  Co.,  'lOiy. 
Camp  V.  GiflPord,  696,  724. 
Campbell,   Hugh,   114,   116,  ;121,   122, 

126,  129,  283,  504,  507. 
Campbell  v.  Perkins,  701,  705.  724. 
Campbell  v.  Waite,  7^5. 
Canby  v.  Mcl^ear,  462. 
Canfield,  Philemon,  305. 
Cannaday,  Benjamin  F.,  646. 
Cannon  v.  Welford,  421,  747,  755. 
Cantrell.  Samuel,  406. 
Capelle  v.  Hall.  460. 
Capelle   v.   Trinity   Church,  458,   465, 

466. 
Cardwell  v.   Republic  Fire   Ins.    Co., 

473. 
Carey  v.  Esty,  659. 
Carey  v.  Nagel  et  al.,  349. 
Cnrlin  v.  Carlin,  694. 
Carlisle  v.  Sonle.  373. 
Carlisle  v.  Wilkina.  715. 
Carlton,  Mosos.  130,  132. 
Carow,  193. 
Carpenter,  Josiah,  628. 
Carpenter  v.  Turrell,  367,  698. 


XXVI 


Index  to  Cases  Cited. 


Carr  v.  Fearington,  405. 

Carr  v.  Gale,  148,  149,  159,  338,  403, 

427. 
Carr  v.  Hilton,  403,  440,  441. 
Carr  v.  Lord,  418,  439. 
Carr  v.  Whittakor,  28(5. 
Carrier  &  Baum,  208. 
Carson,  James,  325. 
Carson  &  Hard,  503. 
Carsuu  v.  Osborn,  720. 
Carter,  William,  259.  -oO,  2C3. 
Carter  v.  Goodrich,  710. 
Caryl  v.  Russell,  073. 
Casev,  Edward  A.,  134.  137,  154,  103, 

174,  177. 
Cassard  v.  Kroner,  8,  101. 
Castle  V.  Lee,  814. 
Catlin  et  a),  v.  Foster  et  al.,  108,  459, 

484,  487,  41K),  541.  824. 
Catlin  V.  Hoffman,  801,  805,  808. 
Caylus  et  al.,  484. 
Cease,  Hezekiali.  054. 
(\'ntral   Bank.   139,  585. 
Cerf,  Louis,  082. 
Chadwiek  t.  Starrett,  7(U.  731. 
Cliamlierlaiu  et  al.,  2:VJ,  2,>.i.  ."'>40,  .'392. 
Chamberlain  v.  Hu^fuenot  Mauuf.  Co., 

(Ki2. 

Chamherlain  v.  Perkins,  101. 
Chamberlaines,  433. 
ChamberHu  v.  (Jrijr^s.  073. 
Cluimbers  v.   Xeale.   711,  731. 
Cliampneys   v.    Lyh*,   OUO. 
Chan   V.   Chan.  8(»9. 
Chandler,  25."i,  25(;,  259,  2(J0,  201 
ChandU'r,   (ieorge,  5;»5. 
ChandU-r,  P.  K..  404. 
Chancnev  v.  Si^hHe,  10.  99. 
Chandh'r  v.  Winship.  4r,.s,  TOO. 
Chapman  v.  Forsyth.  50,  <>54,  094.  095. 
Chapiiel.  245.  203. 
Cliasi*.   lOphraim.  (J05. 
Chruuin;,'  Canal   Hank  v.  Jndson,  108, 
VV2,    UO.    151,   4:iS. 

'hent-y.  .J<»nathMn   II..  ('All,  1>44. 

Miiltnli   V.   Cal.inrss.  342. 

'hristiiian   v.    Ilaynes,   S24. 

'hri^t^•.    William.   120,    iL'l.    1L»5.    120, 
V2\l  145,  LSI.  1SL>,  514.  i\'2\). 

Mnihl.  V.   I'pton.  22«;.  :V,\\),  iVM). 

'hiir«h   V,  ^^'inkl^•y.  717. 

'ilizens'   Hank   v.   OImt.  4  1."». 

'iti/<'ns'   N:it.   B;nik   v.   Cass.   I'ACt. 

'iiiz'-ns'    NMtiniijil    l»ank    v.    Lraniinj: 
.'t   al..  (UK'.. 

'ili/»'iis*   S:i\iiiir<   I»:ink,    129. 

'ity   li:mk.  4S9.    It  Hi. 

'ity   Paiik   v.    Baiiks.   CV). 

'ify  r.ank  v.  A\'altMn.  5-Jk   715. 

laflin  «'t   al.   v.  C'«»<:an   <'t    al..  •»9S. 

'lafliii  V.  Ilniisrinan.   lUK 


Claflin  V.  Torlina,  845. 

Clairmont,  Jules,  320,  327,  328. 

Clancy,  John,  479. 

Clapp.  W.  D.,  303,  02^. 

Clarion  Bank  v.  Jones,  790,  796,  798, 

805,  807,  808,  824. 
Clark,  A.  B..  et  al.,  114,  170,  420,  428, 

0**8 
Clark,  Abraham  B.,  194,  573,  597. 
Clark,  Isaac,  770. 
Clark.  Samuel  D.,  O40. 
Clark  &  BinuiuKer,  203,  530,  573. 
Clark  V.  Binnin^'er.  100,  114,  115,  126, 

158,  420.  42S.  499.  7{h\ 
Clark    V.    Clark,    153,    342,    343.    441. 

440.  524. 
Clark  &  Dauffhtrey,  511,  551,  789,  809, 

812,  814. 
Clark  V.  Foss,  5tH). 
Clark   V.    Hackett,  440,  441. 
Clark  V.  Iselin.  Hul.  li'A.  490,  501,  786, 

797,  801,  SOO,  S07,  813,  810. 
Clark  V.  Marx,  N>S. 
Clark  V.  Hist.  117,  498. 
(  lark  V.   RtiwliuK.   709. 
Clark  V.  Skiltim,  NKJ. 
Clark  V.  Spnrhawk,  491. 
Clark.   West  et  al..  5C>3. 
Clark  V.  Wils(»n,  394. 
Clarke.   Sarah  C..  054. 
Clarke   v.   Piet.   S0.5. 
Clarke  v.  Porter,  471. 
Clarke  v.  Kay.  lOl. 
Clark<'  v.   lw<»sen(la.   115,  515. 
Clason  V.   Morris,  5(»4. 
Classen  v.  S<ln»en«Mnan.  r»S9,  091,  721. 
Clayton  v.   Hamilton.   lS(j. 
Clayton   v.   Seibert.    ISO. 
Clemens.  John.  1'.59,  200. 
Clemen!   v.   Hayilen.  727. 
Clerk's  (MMrt-  v.   Hank.  350. 
Clevelanil   V.  Boenini.  422,  438,  439. 
Clifford.    <tenrj:e.   .'i45. 
\  liftnn  et  al.  v.  F«.sier  et  al..  11.3,  5<»2. 
Clinton  V.   May...  L>7:'..  2t>S.  302. 
Cl..i»ton    V.    Sj.ratl.    iUJ'J. 
rinu-h,   ().   H..  470. 
<'"an  A:   Ten   Hroeke  Mfj;.   Co.,  433. 
Cn.'ites   V.    Hlnsli.   «;73. 
Cn.'iti's  V,   Simmons.  723. 

Cni.i..  V.  i:..  ;:sn.  ::si.  :;,s2,  385. 

(  nbnni   V.  ^^'al•e.  721. 
CtH-ki-ill    V.   .Inn«'S.   ."24. 

r..<Us.  .fnini  v..  <".«;'.». 

Cn(l\\i«^<'    V.    (JiNiuii.   413. 
("ne  V.   AX'liitbe.K.    7  17. 
('itirbiirn   \'.    Spriicr.   71"*. 
C. .•_'<!. •]]   V.    i:\nn,.    \:\\K  4.'10. 
C^.L'i-'.'^liall    V.    l*..tt«T   et    al..    179,   359, 
A'J'.K   7^<'..   7^1  >.   7!M.   S.T,. 


Index  to  Cases  Cited. 


xxvu 


Cogswell,  M.  C,  325. 

Cohen,  Albert,  3M, 

Cohn,  B.,  240,  258. 

Cohn,  J.  S.,  835,  837,  838. 

Colt  V.  Robinson,  162,  163,  168,  171". 

175,  176,  180,  181. 
Colby  V.  Ledden,  128. 
Cole  V.  Duncan,  524. 
Cole  V.  Roach,  469. 
Coleman,  Columbus  C,  165. 
Coleman  v.  Da  vies,  695. 
Colie  V.  Jameson,  3iJ9,  602. 
Collier  v.  Hunter,  424. 
Collier,  Taylor  &  Co.,  748,  749,  750. 
Collins,  Charles  S.,  359. 
Collins,  Harriet  E.,  211. 
Collins,  J.  C,  561. 
Collins  et  al.  v.  Bell  et  al.,  131,  815. 
Collins  T.  Gray,  19,  280,  281,  791,  825. 
Collins  V.  Hood,  748,  751,  804. 
Collins  V.  Marshall,  426. 
Colman,  C.  C,  281,  541,  813,  818. 
Colombian  Metal  Works,  514. 
Colwell,  185,  573,  580,  581,  582. 
Comegys  v.  McCord,  437. 
Comegys  v.  Vasse,  24,  340,  342. 
Comfort  T.  Eisenbeis,  718. 
Comins  v.  Coe,  545. 
Commercial    Bank    t.   Buckner,  63tl, 

694,  731. 
Commonwealth  v.  Erisman,  708. 
Commonwealth  v.  Huber,  699,  710. 
Commonwealth  y.  Hutchinson,  703. 
Commonwealth  v.  0*Hara,  7,  97. 
Commonwealth  v.  Walker,  849. 
Comstock,  E.  D.,  381. 
Comstock,  Ed.son,  642,  708. 
Comstock,   Eugene,   et   al.,   595,   596, 

774. 
Com-stock  &  Co.,  203,  268,  463,  565, 

567,  801,  804. 
Comstock  V.  Grout,  644,  708. 
Comstock  V.  Wheeler,  544. 
Comstock  &  Young,  597. 
Conant,  Frederick  J.,  437,  440. 
Cone  V.  Purcell,  427. 
Connell,  F.  E.,  Jr.,  220,  223,  657,  687. 
Conner  t.  Southern  Express  Co.,  579. 
Connor  v.  Gupton,  701. 
Connor  &  Hart,  665.  799. 
Conover  v.  Dumahaut,  649,  828,  i831. 
Conrad.  466. 

Conrad  v.  Prieur,  514,  518. 
Converse  v.  Sorley,  423,  447. 
Cook,  Enoch,  363. 
Cook  V.  Coyle,  631. 
Cook  V.  Farrinjrton,  535. 
Cook  &  Gleason,  112,  113,  602,  503, 

751,  753. 


Cook  V.  Lansing,  417. 

Cook  V.   Moore,   660. 

Cook  V.  Rogers,  101,  838. 

Cook  V.  Tullis.  352,  433,  792,  802,  840. 

Cook  V.  Whipple,  109,  121,  140,  357, 

505,  804. 
Cooke  &  Company,  Jay,  606,  607,  633, 

752. 
Cookingham  v.  Ferguson,  410. 
Cookingham  v.  Morgan,  815,  821,  825, 

835. 
Coons,  W\  S.,  387. 
Cooper,  123. 
Cordes,  391. 
Corey  v.  Perry,  647. 
Corey  et  al.  v.  Ripley,  730. 
Corliss  V.  Shepherd,  719. 
Cornell  v.  Dakin,  728. 
Corner  v.  Mallory,  362,  363. 
'Corner  v.  Miller  et  al.,  97.  362. " 
Corn  Exchange  Bank,  540,  599. 
Cornwall,  D.,  179,  237,  277,  299,  300, 

463,  465,  466,  544,  704. 
Cornwall  v.  Cornwall,  277. 
CornwelTs  Appeal,  835. 
Corpening  v.  Grinnell,  722. 
Corse,   Barney,  106,  681. 
Cote,   669. 

C-otton,  Samuel  S.,  211,  708. 
Cottrell  V.  Mann.  421. 
Coulter,  J.  M.,  502. 
Court,  208. 

Cowing  V.  Altman,  585. 
Cowles,  W.  C,  237,  238,  255,  258. 
Cox  V.  Wilder,  378,  409. 
Coxe  V.  Hale,  276,  551,  801,  813. 
Cozart,   William  B.,  504,  506. 
Craft.  Asa  W.,  15.  16,  176,  241,  243, 

244,  245,  246,  278,  279. 
Crafts  V.  Mott,  476,  478. 
Cragin  v.  Carmichael,  149,  360,  404, 

792. 
Cragin  v.  Thompson,  164,  835,  837. 
Craig,  563. 

Craig,  Daniel,  563,  569. 
Cram,  N.  O.,  323,  474,  496. 
Cramer,  282,  .551. 
Crane,  J.,  &  Co.,  567. 
Crane  v.  Morrison,  397,  749. 
Crawford,  F.,  456,  468,  474. 
Crawford  v.  Points,  181,  183. 
Crayton  v.  Hamilton,  419. 
Creditors   v.   Cozzens   &   Hall  et  al., 

143,  284,  286. 
Creditors  v.  Williams,  677,  687. 
Cretiew,  653,  0)55.  603.  667.  673. 
Crocket  et  al.  v.  Jewett,  220,  403.  738, 

739. 
Croft  Bros.,  229,  374. 
Crompton  v.  Conkling,  703. 


XXVUl 


Index  to  Cases  Cited. 


Cromwell  t.  Comegys,  602. 
Cronan  v.  Cutting,  693. 
Crooker  v.  Trevott,  657. 
Crosby  v.  Wentworth,  714. 
Cross,  647. 

Crossctte  &  Graves,  209. 
Crouch  V.  Gridley,  707,  708. 
Crowley  v.  Hoblitzell.  278,  279. 
Crowley  v.  Hyde,  451. 
Crump  V.  Chapman,  154,  811,  819. 
Culver  V.  Caleuder,  276. 
Cuuiming  v.  Clegg,  379. 
•     Cunningham  v.  Cady,  270,  271. 

Curran  v.  Munger,  15,  243.  248,  253. 

255.  303. 
Currier,  J.   R.,  272.  273. 
Curtis  V.  Slosson,  711. 
Cushman,  John,  687. 
Cutter  V.  Dingoe,  422. 
Cutter  V.  Evans.  368. 
Cutter  V.   Folsom,  95,   211,   722,   723, 

724,  725. 
Cutter  V.  Taylor,  660. 

Daggett  et  al.,  740,  741. 

r)}ij,'j,'ett  V.  Cook.  3()9,  370. 

Dallas  V.  Flues  &  Co..  547. 

Dairy niple    v.    Hillenbrand,    T82,    844, 

S45. 
Danibiuann    v.    "White,   140.   415,    416, 

427. 
Danlnrtli.    566. 
Daniels.   .Tolin    H..   409. 
Darby.  Joliu   V.,  mil 
Darh'y   v.   I-nrns.    ir>. 
Darsry  v.  Miiiiipronl.  .*>74.  6[M), 
Davenport.  J.   \\'.,  517,  r)Ll2,  TiS2.  i)S(\, 

Davt-npnrt  v.  Tilton,  :u;2,  :\m. 

I>avi(l   V.   I-'erraiid,  34(K 

Davi<lsMii.    Charlrs   A.,   27(;,    iNl.    .'.-,1. 

N>5,  NHd. 
Davidson,  (JrnrLre  J.  C.  ^'\^\.  1*57.  1^*0. 
r)avis  iK:  (Jrrcn  v.  Al■Instron.u^  IS.  I'.'M, 

26:{.  i2«;:-,.  815. 

Davis  ^'   Son.  IVS.^. 

Davis,    Assi-HrM'  of"   llittol   vt   al..   112, 

15(»,  4i>7.  .'LMi.  .vji.  .'-J! I.  .-.:;::, 

Davis.   Irwin.  .Ulll.  .';S2. 

Davis.   .b.Ini.   LM(J.   Ur.l.   iMT). 

Davis    V.    .Vnd.ison    .-I    nl..    11 'J.    4o5. 

-ji ►• '.    • ».  I. ». 
r>a\  is  V.    I':iir<'lnui:li.  4-Wl. 
Davis   V.   l?:iiin..Ml   Co..    11  }.   1T:».    ISO. 

Day    V.    llar.hvrll   .t    al..   H*;.   inl.   I'-Jl, 

T<  •'-'. 
D;iy    V.    T.Mllin.   AL'). 

D.-.-idri.-k  V.  Aril!. .in-.  :i::7,  :;';i.   \Ul 
Dluu.  C'alI'Mvay.  5115.  5ijl.  .".'s. 


Dean,   John  W.,   185,   211.  331,  555. 

560,  572.  579,  580,  586,  600,  687, 

769,  770,  773,  774. 
Dean  &  Garrett,  234,  238,  285,  293, 

813. 
Dean  V.  Speakman,  471. 
Dearing  v.  Moffit,  717,  719. 
Deekert,   Daniel,  6,  383,  388. 
Decoster  v.  Livermore,  602. 
De  Ford,  192. 
De  Ford  v.  Hewlett,  650. 
De  Forre.st,  R.  A.,  306. 
Delavan,  Charles  H.,  659,  667,  668. 
Delavergne  v.  Farrand,  (534. 
Den  v.  Wright,  187,  427,  447. 
Dennet  v.  Mitchell.  241,  791,  793. 
Derby,  11. 

Derby,  James  C.  682. 
Derby,  Walter,  235.  298,  307,  1308. 
Derry  Mills,  472. 
Detert,  378,  55:i. 
Detroit  Car  Works,  274. 
Devlin  &  Hagan,  318,  :\W. 
Devoe.  James  R.,  (;42,  (U3,  692. 
Devorc.  Abraham  A.,  456,  517. 
Dewey,   ;5;{3. 
Dewey  V.  Kelton,  431. 
Dew(\v   V.   Moyer,  20(J,   320,  402,  440, 

579.   (529.   (;.S9.   706. 
Dey.  James  li,,  .5(J2. 
Dil)]»lee.    Henry    E..  et  al..   1.5.   16.   18, 

2:^5.   211'.   243,   244,   245.   247,  248, 

251,  4 III,  .51M).  (;46.  r.71).  <)S0.  787. 
Diek   V.   I'owell.   injj,  715.   72.5. 
l)irkers(iu  v.  S|>aul(linj:.  '.li'A,  365. 
Dicki'V    V.    Harmon.   .'i.5(). 
1  >i(kinson   v.   Adams.  829. 
I  >iLr^s  V.   Prieiir.  7  15. 
DiU.ir.l.   (Jeor^^e   N\'.,  «;.  li>9.  378,  38.3, 

;;s4. 

Dillard   v.   ('(dlins.  4ni>. 

Din;r«'e  v.  linker.  WM.  {V.V2,  640. 

Doan   V.   ComptiMi  iS:   Doan.   241,  151, 

^<».'..    _'(».»,    ,,U4. 
Dold>ins.   »;<•',>. 

Do.i-e.  A.  r..  r,S7. 

Dod-c.  (  Hi\rr   \V..  iWT}. 

Dodur    V.    Slnddon,    .*s^l>. 

D.M..  :\'2l. 

Doe    V.    Cidldiess.    117.   .""0. 
f>..-L'r't1    V.    i:iii.-r<..n.   T<'«*i.   722. 

Dni.>.  X;ifii:iiii.d.  rr.s.  .^(;|,  :a\'2,  g-14. 

I  >'di'   \-.    WiMTt-n.    177.   7<iT. 
Doll    V.    ll;irl..w.    Ay.). 
I  »nNnn    V.    !<ri-i-.   L'L".>.    7SL   S."."'.. 
I>oM;illue    ft     ;i!..     7;4.    7 1  • »,    77'». 
I>Mn.'M-..n.     1  1  K     ,J^.     i;;K    CK''. 
I  >i  in;i  Id  -nil   \  .    1  ';i  ^^^  •  II.  .'» io. 
I  )niiMcll  \-.   Swaim.  719. 
1  ^'.''.'d'»  ,    ' »- 1 1, 


Index  to  Cases  Cited. 


XXIX 


Doremus  v.  Walker,  114,  508. 

Dormire  v.  Cogly,  426. 

Dora  V.  0*Neil,  697. 

Dorsey  v.  Maury,  726. 

Doty.  587. 

Douglass  V.  St.  Louis  Zinc  Co.,  113, 

519. 
Dow  et  al.,  19,  486,  496. 
Dow  V.  Sargent,  786. 
Downer  v.  Brackett,  362,  495,  496. 
Downer  v.  Chamberlin,  722,  724. 
Downer  v.  Dana,  701. 
Downer  v.  Rowell,  681,  701,  709,  726, 

731. 
Downing.  William,  464,  582,  696,  749, 

750. 
Downing  v.  Traders*  Bank,  477,  478. 
Doyle,   I^wis  J..  253,  6^. 
Doyle,  Philip  A.,  659,  679. 
Doyle  V.  Sharp,  288. 
Drake,  I'riseilla  G.,  582. 
Drake  v.  Jones,  731. 
Drake  v.  Rollo,  487,  489,  491. 
Dresser.  E.  K.,  662. 
Dresser  v.  Brooks,  95,  656,  709,  724, 

727. 
Dreyer,  Frederick  A.,  678. 
Driggs   V.    Moore,    Foote   &   Co.,    15, 

242,  789,  794.  797,  814,  843. 
Driggs  V.  Russell  et  al.,  14,  409. 
Drisko.  P.  C,  212,  081. 
Drummond,  John  T.,  18,  237,  248,  255, 

267,  551,  787. 
Drury  v.  Vannevar,  417. 
Ducros  V.  Fortin,  514,  515. 
Dudley.  120.  125,  126,  213,  336,  507. 
Duerson,  George  T..  383,  389. 
Duffield  V.  Horton,  373,  831. 
Dumahaut  &  Co.,  123. 
Dumont,  Eld  ward,  517. 
Dunbar  v.  Baker,  638. 
Duncan,  William  B.,  294,  404,  634. 
Duncan  v.  Hargrove,  708. 
Dundore  v.  Coates,  308. 
Dunham,  Henry  M.,  518. 
Dunham  &  Hawks.  479,  482,  585. 
Dunham  &   Orr,   236,  239,   250,   299, 

302. 
Dunkerson  &  Co.,  496. 
Dunkerson,  Robt.,  &  Co.,  499. 
Dunkerson,  Robt.  K.,  &  Co.,  752. 
Dunkle,  18. 

Dunkle  &  Driesbach,  460,  787,  806. 
Dunn  et  al.,  1J)9,  306. 
Dunn.  James  H.,  547. 
Dunn  V.  Sparks,  476,  477. 
Dunning  v.  Perkins,  817. 
Dupee,  731. 
Dupuy  V.  Harris,  186. 


Durant  y.   Mass.   Hosp.  L.   Ins.  Co., 

341,  397. 
Duryea,  lOi,  494. 
Dusar    v.   Murgatroyd,  25,  469,   705, 

706. 
Dusenbury  v.  Hoyt,  716,  720,  730. 
Dutcher    v.     Importers    &    Traders* 

Bank,  354. 
Dutcher  v.  Marine  Nat'l.  Bank,  354. 
Dutcher  v.  Wright,  104,  783,  785,  828. 
Dutton  V.  Freeman,  297,  298,  532. 
Dwight  V.  Simon,  98. 
Dwinel  v.  Perley,  447,  451. 
Dyer  v.  Cleveland,  475,  697,  724.  • 

Dyke  &  Marr,  481. 
Dyson  v.  Harper,  116. 

Bames,  Lucius,  10,  97,  113. 

Earle,  Mortimer  L.,  566. 

Eastburn  v.  Yardley,  128. 

Eastman  v.  Hibbard,  707. 

Ebersole  v.  Adams,  100. 

Ecfort  &  Petring  v.  Greely,  237,  273, 

278. 
Ecker  v.  Bohn,  &46. 
Ecker  v.  McAllister,  209,  782,  785. 
Eckler  v.  Galbraith,  719. 
Edgar  v.  McArn,  661. 
Edith,  504,  51^. 
Edmonson  v.  Hyde,  164,  359,  403,  406, 

409,  429. 
Edwards,   Leroy  T.,  382. 
Edwards  v.  Coleman,  404. 
Edwards  v.  (xibbs,  657. 
Eeles,  William,  233,  256. 
Egbert  v.  McMichael,  720. 
Eidom,  J.  D.,  201,  654,  657,  661.  678, 

679,  680. 
Elder,  George,  530,  532,  537,  545,  547. 
Eldred,  Elisha,  14.  409. 
Eldridge  &  Co.,  466. 
Eldridge,  Spencer.  511,  517,  799. 
Ellerhorst  et  al.,  127,  516. 
Ellerhorst  &  Co.,  476.    " 
Elliott,   Barrit  R..  (;'54. 
Elliott  V.  Booth.  713. 
Elliott  Felting  Mills,  474. 
Ellis,  362,  367,  3'i7. 
Ellis,  Joel  A.  H.,  752. 
Ellis  V.  Boston  &  Hartford  R.  R.  Co., 

512. 
Ellis  v.*  Ham,  478,  705,  707,  709. 
Ely,  Abner  S.,  340. 
Emery  v.  Canal  National  Bank,  492, 

744. 
Emison,  David.  5.'^6,  548. 
Erben,  220,  .^SO. 
Erwin  &  Hardy,  505.  570. 
Ess  &  Clarendon,  263,  265. 


XXX 


Index  to  Cases  Cited. 


Ethridge  v.  Jacksou,  415. 

Ettinger,  543. 

Eureka  Manuf*g.  Co.,  458. 

Evans,  H.  S.,  130,  133,  137. 

Evans,  Thomas  C,  280,  459,  841. 

Evans  v.  Carey,  717,  718. 

Evans  v.  Gallanting,  650. 

Evans  &  Ilamriek.  342. 

Everett,  Jared.  378,  383,  3H4. 

Everett  v.  Derby,  2(i3,  304,  029. 

Everett  v.   Stone,  241,  302,  004,  793. 

821,  837. 
Ewing  &  Co..  013. 
Ewing  V.  PtK'k,  709. 
Exchange  Bank  v.  Knox,  727. 
Eyster  v.  Gaff,  140,  422. 

Faires  v.  Metoyer,  427. 

Fales  V.  Thompson,  *il6. 

Falkner,   F.  A.,   730. 

Falkner  v.  Hunt,  721. 

Fallon,  James  W..  522,  040.       . 

Farish,  John  W.,  387. 

Farmer  et  al.,  737. 

Farmer  v.  Taylor,  385. 

P^armers'  Bank  v.   Smith,  90. 

Farmers'  &  Drovers'  Savings  Bank  v. 

rnblishing  Co..  349. 
Fa rns worth,  501. 
Farnsworth,  Brown  &  Co.,  486. 
Farnum.  IVter,  744. 
Farrar  v.  Walker.  702. 
Farrell,  J.  W.,  212,  (U6. 
Fan-in  v.  Crawford.  HJ,  176.  239.  244, 

249. 
Farrington  v.   Farrinjrton.  187. 
Faxon  v.   Folvey,  432. 
Fay.   (J.   B.  cV   B.    \V.,  566. 
Feely.  Martin  W..  380,  3S2,  'ASr^ 
FtH'uv,   2S(). 
Frhl/'v    V.    BaiT,    114,    1S6.    ;i79.    :;s5. 

3SS. 
FrinheriT.   Roht.,   et  al..   5r»."i.  T}{\'i,  Till. 
Follows  V.  Hall.  422,  721,  722. 
Foiidlry.  J.  J..  131.  VrX  1.").  2S:?.  1>84. 
F(Mil«oi  V.  LMin'r;,'aii.  140. 
F<'iit(»n  V.  ('<»ll<'r»l,   ir>4.  157. 
Ft'r;ziisnn,   (ISJ).  * 

l-'iM-irnson  v.   Pccklinm,   l.*53. 

FrniiMM-  u..iMrt.  ;;:n. 

FiMM'is.   .losi.ili   S.,   :\\\). 

FctlnTstnii.  :;ts. 

l'\'it«M-  V.  Cinulr.  4nr..    11>S.  715. 
Fickolt    V.    Dni'liMiii.  ^'7<>. 
I-^i.'l.l  V.  linker,  :\\:>.  S(ir,. 
Firld's    IM.itr.   Tin. 
l-'ilrs   V.    1 1.-ii'lti-^nii.    -I'JT. 
l-'illcy,    Cliainifcy   .1..   (ITT. 
r'illiiiL'iii   V.   Thoi'iiTnii.    llii. 
Fiudlav,   AK'xaiKJrr.  L'lm.  ;;(.;•.. 


Finn,  Michael,  602,  605. 
Fireman's  Insurance  Co.,  472.  4r3. 
First  National  Bank  v.  Haire,  801. 
First  Nat'l.  Bank  of  Baltimore  v.  Jag- 

gers,  370. 
First   Nat'l.    Bank   of   Mount   Joy    v. 

Wilson.  350,  353,  802. 
Fish  V.  Montgomery,  7. 
Fisher  v.  Currier,  240,  207,  681. 
Fisher  v.  Foss,  710. 
Fisher  v.   Henderson,  432. 
Fisher  v.  Vo.se,  365. 
Fisk  V.  Montgomery,  tfS. 
Fiske  V.  Hunt.  344,  363. 
Flagg  V.  Ely,  694. 
Flagg  V.  Tyler,  3(*2,  699. 
Flanagan  v.  Cary,  692. 
Flanagan  v.  Pearson.  639,  692,  695. 
Flanders  v.  Abbey,   151,  821. 
Flaunagan.  In  re.  226. 
Fletcher  v.  Morey,  352.  513,  514. 
Fletcher  v.   Neally,  716. 
Flournoy  v.   Newton,   673,  680. 
Fogerty  &  Gerrity.  265,  306. 
Fogg  v.  Stickney.  475. 
Folsom  v.   (Memcnce.  792. 
Foote.  Nonnan  B..  345,  752.  801. 
Forbes,  William   D..  406.  .5.")3.  554. 
Forbes    v.    H<»we.    18.    7S6.    793,    790. 

79.S.  8(14,  SIO.  SU,  812. 
Ford   V.   Belmont.  343. 
Ford  tV:  Co..  443,  4S5.  52J),  588. 
Ford   v.    Keys,   S(l(). 
Foreman  v.  Bi;:elow,  400,  630. 
Forsaith  v.  Merritt  et  al..  748.  793. 
Forsytli  iV:  Murtlia,  14.  460.  55»3,  .5.54, 

.'m5.  7SS.  im,  810. 
I-'orsyili  V,  AVoods.  4.SS. 
Foj-tiiiM'.    .Tames,    *)(>5,    '.\i\i\.   .5.38.    541, 

l'^»ster,  in  re.  220. 

I-'oster,    Bcnjainiii   N..   (i64. 

K..st.M'.    Elisha.   217.    T.\\ 

Fo>^ter.   .loliii   S..    li:;.   l.'ll.   :{iV2,  366. 

Fosti'i",  Dwiiriit.  et  al.   v.   Ames  et  al., 

i:{r,.    146,    l.-i(>.    440,   45-J.   454.    514, 

.5 1 5.  ."» 1  ( >.  5 11).  ."'».s4 . 
Foster    V.    Ila.-klry    ^'    S..ms.    IS,    14S, 

^A'.K  2.''.5.  :\\A,  :\^^\\.  ;;.'.s,  407.  7.s6. 
7:>:'..  71  ts.  son.  SI.'..  s_(i. 

Fosi.-r   V.   liinrkl.-y,   T2S. 
l^>>ter    V.     Ill:;l<'r.    .".71. 

l"'o<T('r  V.  I.ow.-ii.  .*;i<;. 

]•'«»< tcr   V.    KcnrK-k.   *li>l. 

I"'o«-t  t'l*  \ .    TIIiihIcv.  .""il  L'. 

I-'ovi.-r  X.  A\-vli,..  4  IS. 

Fom-ili     \:ir'k     Kaiik     v.     City     Nat'l. 

r.aiik.  :'r»ii. 

FnMlrr.    .h.\\us-<    L..   214. 
I•^•\\  It-r    \ .    1  tili-'ii.    1  L'-"'. 


Index  to  Cases  Cited. 


TTX1 


Fowler  y.  Hart,  125,  516.  521. 

Fowler  v.  Kendall,  695,  707. 

Fowles  V.  Treadwell,  463,  61)4. 

Fox  V.  Eckstein,  236,  278,  458. 

Fox  V.  Gardner,  823,  840. 

Fox  V.  Paine,  673,  701. 

Fox  V.  Weed,  728. 

Fox  V.  Woodruff,  709. 

Foxall  T.  Levi,  644. 

Fraley  v.  Kelly.  717,  719. 

Francis  &  Buchanan.  276. 

Francis  v.  Ogden,  711. 

Francke,  Charles  J.,  682. 

Frank,  M.,  323,  538,  577. 

Frank  v.  Houston,  105,  142,  186. 

Frank  v.  Tolman,  133. 

Franklin   Fund   Saving  Society,   134, 

443. 
Frazer  v.  Hollowell,  489. 
Frazier  v.  Banks.  61^2,  724. 
Frear,  Alexander.  459,  750. 
Fredenberg,    Michael    W.,    202,    203, 

565,   567,  577. 
Frederick.  682,  683. 
Freedley  &  Wood,  311,  312. 
Freelander  v.  Hollonian,  404,  438,  439. 
Freeman,    Robert   H.,   221,   656,  664, 

673. 
Freeman  v.  Deming,  837. 
Freeman  v.  Fort,  114. 
Freeman  v.  Warren,  721. 
Freeman's  Nat*l.  Bank  v.  Smith,  759. 
Freeny  v.  Ware,  525. 
French  v.  Carr,  340,  341. 
French  v.  1?  irst  National  Bank,  156. 
French  v.  Morse,  470,  472. 
French  v.  O'Brien,  100. 
Fren tress  v.  Markle,  471. 
Frenzel  v.  Miller,  822. 
Frisbie,  Frank,  2r4. 
Frisbie,  James  W.,  557,  560. 
Fritsch  v.  Van  Mittledorfer,  114,  425. 
Frizelle.  S.  F.,  558. 
Frizelle  et  al..  676,  685. 
Frost,  Jacob,  273. 
Frost,  Richard  H.,  et  al.,  461. 
Frost  V.  Hotchkiss,  139. 
Frost  V.  Tibbetts,  725. 
Frostman  v.  Hicks,  638. 
Fuller.  Henry  W.,  341. 
Fuller,    Price,    18,   U,   129,   233,   285, 

412,  505,  791. 
Fulweiler  v.  Singer,  ni9. 
Fulwood  V.  Bushfield,  476,  707. 
Funkenstein,  J.,  294. 
Funkenstein  &  Co.,  326. 

Gaffney  v.  Signaigo,  407,  835. 
Gage  V.  Gates.  109,  309. 
Gainey,  Eliza,  387,  392. 


Galbraith,  Cromwell  &  Co.,  743. 

Gale  V.  Vernon,  424. 

Gallinger,  A.  B.,  245,  246,  279. 

Gallisou  et  al.,  468,  646,  675. 

Gardner  v.  Cook,  3a5,  367. 

Garnett  v.  Roper,  697. 

Garrett,   Edward,  387,  708. 

Garrett  v.  Carow,  634. 

Garrison,  Edward,  669,  672. 

Garrison  v.  Markley,  151,  153,  567. 

Garwood,  George  M.,  666,  7&i. 

Gary  v.  Bates,  416. 

Gassett  v.  Morse,  251. 

Gates  V.  Winooski  Lumber  Co.,  398. 

Gattman  v.  Honea,  799,  819. 

Gay,  Benjamin  C,  14,  664,  669,  672, 

788. 
Gaytes  v.  American,  148. 
Gebhardt,  296,  299,  302. 
Geery's  Appeal,  98,  402. 
George  &  Proctor,  670,  671,  679,  754, 

793,  7W. 
Gettlesou,  Henry,  195,  651. 
Geward  v.  Dunbar,  724. 
Ghiradelli  &  Co.,  634. 
Gibson  v.  Dobie,  802. 
Gibson  v.  (Jreeu,  370,  725. 
Gibson  v.  Lewis,  457,  607. 
Gibson  v.  Warden,  359,  510,  792,  833. 
Giddings  v.  Dodd,  794,  798. 
Gies,  R.  Frederick,  594. 
Giflford,  Haviland,  685. 
Gilbert,  Joseph  F.,  557,  558,  560,  568. 
Gilbert  v.  Bradford,  661,  680. 
Gilbert  v.  Crawford,  140. 
Gilbert  &  Lamphier,  754. 
Gilbert  v.  Priest,  140.     ' 
Gilday,  John  B.,  619. 
Gile,  John,  213. 
Gillenwaters  v.  Miller,  8.39. 
(Gillespie  v.  McKnight,  407. 
Gillies  et  al.  v.  Cone  et  al..  264,  265. 
(Jilmore  v.  Bangs,  420. 
Givens  v.  Bobbins,  634,  6,3.5. 
Glaser.  I^uis,  11,  120,  185,  194,  641, 

642.  643. 
Glaser,  Samuel,  200. 
(xlenn  v.  .Johnson,  410. 
Glendon  Company  v.  Townsend,  525. 
Gleuham  Manuf'g.  Co.,  314. 
Globe  Insurance  Co.  v.  Cleveland  Ins. 

Co.,  105,  105,  253. 
Glyn.  Charles  H.,  456. 
Goddard  v.  Weaver,  113,  114. 
Goedde  &  Co.,  750. 
Gold  Mountain  Mining  Co.,  507. 
Golden  v.  Prince,  10,  25,  J»6. 
Goldschmidt,  Abm.,  237,  239,  253,  673, 

674. 
Goldsmith  v.  Hapgood,  343. 


xxxu 


•  Index  to  Cases  Cited. 


Goldstein,  Isidor,  632. 

Golsou  V.  Neihoff,  807,  812,  817.        • 

Goodall  V.  Tuttle,  0.  90.  107,  109,  lo5, 

142,  145. 
GoodfeUow,   Joseph,    11,    12,   13,   211, 

212,  217,  053,  a57,  600,  702. 
Goodman,  Rachel,  301,  408. 
Goodrich  v.  Dobson.  488. 
Goodrich  v.  Hunton,  712. 
(xoodrich  v.  Remington,  348. 
Goodrich  v.  Wilson,  125,  140,  7qp,  811, 

841. 
Good  ridge,  George  H.,  057,  059. 
(Joodwin  V.  Sharkey,  404,  480. 
Goodwin  v.  Stark,  099. 
Gordon,   McMillan   &   Co.   v.   Scott   & 

Allen,  308,  559,  5^.  079. 
Gorham,  730. 
(Joss  V.  Cottin,  390. 
Goss  V.  (Jibsou,  477. 
Gove  V.   Lawrence,  007. 
Grady,  Jobn  W.,  742. 
Graham.  378,  ;^S1,  3S2,  391.         ^ 
(Jraliam,  William  H..  083. 
(Jraham  v.   II\int.  719. 
Graham  v.   IMorson.  457,  711. 
Gralinm  v.  Stark  el  al..  14.  788,  790, 

795,   798,   8(J3,  8<J9,   813,  815,   817, 

821. 
(Ti'angcr  &  Sabin,  474.  535. 
Grant.    Hcnjamin    R.,    132,    3;{8.    355, 

3.5(5.  :\S2,  514,  584. 
(Jrant.  John  (\.  320. 
Grant.   As.sijjjnce,   v.   First   Xat'l.    Bk., 

7S4. 
Gravels,  Alexander.  211.  32.5. 
(J raves,  .!t)hir,  443,  451,  454. 
(Graves  V.  Winter.  2:J5,  230. 
(J ray  v.    FjirrMn.  (»1)4. 
<Tray  v.  lleslcp.  451. 
<;ray  v.   Rnllo.  4S7.  4S8. 
(Jrenl    West.  Telci^raph  Co.,  179.  30^;, 

310. 
(Jreely   v.   S(olt.  3S9. 
(Jm-n.  .Tohn,    104. 

(irernlirM,    'r]i<»nii)S(»ii.    »i-H5.    712,    755. 
(inM'iilc.i  f   y.    Mnher.    7"7. 
(ireen   Pnnd    K.   U.   Co..   2:55,   27::. 
(ir.MMivill..  A:  <  ^.lllllll»i.•|   U.  U.  C....  2«;n. 

75S. 
(Ji"eti',    IliMu-v   M.,   ('.77. 


(Jr.'LTLT.  7!M 


!<;.  SI 7.  S2(>. 


ii'etru'.    Mi<>iii;is   W..  ....S.  .»>.►. 

Cr*'--  v.   IliU.'M,    inn. 
( Ji-«'uu'  V.   \Vilv..ii.  5  n  . 
(irilTt'U.    Willi;)  III,    ."(".7.    5<',s. 
( irilliii.   .It '<•-•'    II..  -'mi. 
i  Irillii  li  vV    WiiiMlnini,  T:'-'. 
Critiiili^.   «''^2. 


Griffiths,  Charles  W.,  359,  429,  511. 

Grinnell,  George  B.,  520,  521. 

Grinnell  &  Co.,  520. 

Griswold  v^  McMillan,  416. 

Griswold  v.  Pratt,  97. 

G rover  v.  Clinton,  095. 

Grow  V.  Ballard  &  Hall,  805,  825. 

Gnild,  Moses.  080. 

Guild  V.  Butler,  09/. 

Gulick  V.  Mclver,  602. 

(Junther  et  al.  v.  Greenfield  e^al.,  421. 

Gupton  V.  Connor,  701,  731. 

(4urney,  Thomas  C,  359. 

Ilaake,  J.  C,  388,  450.  512. 

Haas  V.  O'Brien,  829,  830. 

Haas  &  Sampson,  327. 

Haber  v.   Klauberg,   307. 

Hadley.  Joseph  S.,  24o,  257,  2<i4,  267, 

209.   271,   272,  275),   280. 
Hafer  &  Bro.,  370. 
Hafer   &    Bro.,    in    re    Beck.    18.    131, 

500,  7S7,  790,  813. 
Hagan,  p:dward,  mZ 
Haggerty   v.   Amory,   710. 
llaggerty  v.  Morrison.  728. 
Hahnleit.  Jacob  F..  515. 
Hain«'s    v.    St:niiTer.    718. 
Haldeman  v.  Mieliael,  800. 
Hah'.  VAX. 

Hah'  &   Wiggins,  .594.  590. 
Halev,    Leonidas  U.,   520. 
Hall.'  ir).3.  2.-.S.  205. 
Hall.   Erie  L..  222.  22.3.  318.  319,  080. 
Hall.   Hor:ie«».  217.  741,   755. 
Hall,  Ja«k.  :}S5. 
Hall.  Itobert  L..  20.S.  272. 
Hall  V.  Allen.  ISd. 
Hall  V.   Bliss.   522.  52:*». 
Hall   V.  Cooh'v.  2r»5.  250. 
Hall   V.   <'nshin<r,  3:14. 
Hall   V.    l)<'siih«r.    1(15. 
H.mU   v.  Fowh'v,  (i97,  721. 
Hall   V.    Havner,    l'.>.    791. 
Hall   V.   Scnvrl.  4  11.  44<;.  502. 
Hall   V.    Wa-.M-,   l.\ 
llallani   v.    Mawvfll,    l.'U».  i'Ad. 
llalh'.    Abraham,   .'.".li. 
llall.'.k    iV:    P.r(».    v.    Triich,    401.    783. 

Halliburton  v.   Carlrr.  r,".)4. 
1 1  ;i  l^i'V  y.   Xnrtoii.  7  17. 
Haiuliriuht.   Almrr.  :;it>.  .'mO,  497.  517, 
TC2.  .v.»r». 

1 1;niil>iii-L;'fi-  iV    l'r;nil:r].    1^.'^». 

1 1  .iiiiill  nil    \'.    I'rvaiil.    ';7n. 

Ilaiiiilion  V.  Nalii'ii;,!   I.n.-m  l»ank,  351. 

llaiiiliii.   i:\    parr.-.  .•!.•..   4ni.   «;i4. 
liaijiliii.   Hale  lV:  Co.,  2b*J,   TLJ5. 


Index  to  Cases  Cited. 


xxxui 


Hamlin  y.  Hamlin,  631. 

Hamlin  v.  Pettibone,  281,  30C,  819. 

Hammond  &  Coolidge,  658,  663,  668, 

671,  672,  674. 
Hammond  v.  Rice,  421. 
Hampton  v.  Rouse,  JW6. 
Handell,  Richard,  599. 
Handlin  &  Venny,  386. 
Hanibel,  John  R.,  241,  269,  270,  271. 
Hanna,  Samuel,  323,  515,  534. 
Hannah*  193. 
Hanson,  Hans  J.,  678. 
Hanson  v.  Herrick,  361. 
Hapgood  et  al.*,  248,  434. 
HarbauKh,  Mathias  &  Co.,  213. 
Harden,  Herman  P.,  218,  465,  704. 
Hardin  v.  Osborne,  351. 
Hardison,  John,  654. 
Hardy  et  al.  v.  Binnin^rer  et  al.,  15, 

242,  247,  252.  254,  265,  278,  280, 

304. 
Hardy  t.  Carter.  476,  703. 
Hardy  et  al.  v.  Clark  et  al.,  11,  14, 

218.  242,  247.  252,  254,  303. 
Hare.   Uttely,  775. 
Hargroves  v.  Cloud,  660,  661. 
Harlow,  501. 

Harmansou  v.  Bain,  151,  155. 
Harmon  v.  Jameson,  366. 
Harper,  John  B.,  6(>4,  667. 
Harrington  v.  Fish,  lol. 
Harrington  v.  McNanghton,  709. 
Harris,  Ex  parte,  529,  555,  587. 
Harris,  Jabez,  686. 
Harris,  Samuel,  213,  336. 
Harris,  William,  308. 
Harris  v.  Collins,  439,  441. 
Harris  v.  Peck,  717,  718. 
Harris,  Rice  &  Co.,  765. 
Harrison  v.  McLaren,  789.  817,  825. 
Harrison  v.  Sterry,  24,  302,  367,  598," 

745. 
^     Harrod  v.  Burgess,  364. 
Hart  Mfg.  Co.,  Lucius,  590. 
Hart  V.  Strode,  187. 
Hartel.  J.,  509. 
Harthill,  Alexander,  287,  288. 
Hart  horn,  599. 

Hartough  v.  Ilayden  et  al.,  739. 
Hartz,  Mark,  739. 
Harvey  v.  Crane,  359;  300,  406,  513, 

708. 
Harwood,  536. 

Hasbrouck,  Abraham  E.,  193. 
Haskell,    Stephen    V.,    20i,    205,    617, 

620,  622. 
Haskell  v.  Ingalls.  806,  814. 
Haskill  V.  Fry,  792. 
Haskins  v.  Warren,  187. 
Hastings  v.  Belknap,  309. 


Hastings  v.  Fowler,  6,  95,  139,  415. 

Hatch  V.  Seely,  362,  372,  535,  536. 

Hatcher  v.  Jones,  379. 

Hathaway  v.  Brown,  111,  362,  822. 

Hathaway  v.  Quimby,  347. 

Hathorn^v.  Batchelor,  740,  743. 

Hatje,  298,  303,  3f)5,  464. 

Hatten  v.  Speyer,  705. 

Haughey  v.  Albin,  18.  148,  255,  507, 

786,  789,  793,  796,  805,  820. 
Haugj^ton,  Joseph,  15,  243,  245,  278, 

279. 
Haughton  v.  Eustis,  362,  496. 
Hayens,  James  W.,  328. 
Havens  v.  National  City  Bank,  110.   - 
Hawkeye  Smelting  Co.,  299,  303, 
Hawkins  y.  Dean,  18. 
Hawkins,  Geo.  A.,  et  al.,  8.  100,  835. 
Hawkins  v.   First  National   Bank  of 

Hastings,  167,  406,  510.    • 
Hawkins  v.'  Garrett,  18. 
Hawkins  v.  Learned,  100. 
Haworth  y.  Travis,  379,  504. 
Haxtun  v.  Corse,  339,  631. 
Hay,  Ira,  382. 
Hayden,  J.  P.,  286. 
Hayes  v.  Dickinson,  513. 
Hayes  v.  Flowers,  723,  724,  725. 
Hayes  v.  Ford,  108,  696,  722. 
Hayman  v.  Pond,  694. 
Haynes,  David,  324,  (K)l,  602. 
Hazard  v.   Boykin,  731. 
Hazleton,  717. 

Hazleton  v.  Valentine,  643,  644. 
Heard  v.  Arnold,  702. 
Heard  v.  Jones,  525. 
Heard  v.  Patton,  714,  726. 
Heath  v.  Hughes,  558. 
Hecht  v.  Wassell,  3r»5. 
Heffren  v.  Jayne,  (>95. 
Heffren  v.  Leroy,  695. 
Heffron,  P.  H.,  309. 
Heirschberg,  Louisa,  594. 
Heller,  245.    ' 
Heller,  B.,  223,  224. 
Heller  Brothers  &  Co.,  221. 
Hendricks  v.  Judah.  705. 
Henkel,  William,  387.  390,  404. 
Henkelman  et  al.  v.  Smith,  303. 
Henly  v.  Lanier,  417,  716. 
Hennocksburg  &  Block,  455.  409,  6.36. 
Henry,.  Curran  &  Co.,  608,  014.  027. 
Hercules   Mutual   Life   Ins.    Co.,  208, 

259,  201.  202. 
Herman,  014,  049. 
Herman.  A.   H.   &  XL,  321.   547,   548, 

549,  550. 
Herndon  v.  Givens,  710. 
Herndon  v.  Howard.  427. 
Herpich,  August,  807. 


XXXIV 


Index  to  Cases  Cited. 


Herrick,  Charles  K.,  732. 

Herrick,  Hugh  T.,  494,  G03,  744. 

Ilersey  v.  Elliott,  :i9G. 

Hertzog,  589. 

Hervey  v.  Devereux,  C94. 

Hester,  John  H.,  370,  497. 

Hester  v.  Baldwin,  401. 

Heusted,  2^)8,  558. 

Hewitt  V.  Norton,  115,  420,  802. 

Heydette,  Frank,  299. 

Ileyc's,  Julius,  223,  317. 

Hezekiah,  385. 

High,   Wm.   C,  et  al.,  323,  520,  521, 

522. 
Hill,  Joseph  M..  307. 
Hill.  M.  W.,  129. 
Hill,   William  I)..  218,  219.  222.  318, 

321,  577,  (J57,  (m9,  074,  075.  078, 

079. 
Hill  V.  Bonaflfon.  150. 
Hill  V.  Bowers.  497. 
Hill  V.  Fleming,   111. 
Hill  V.  Bobbins,  702,  710,  719. 
Hill    &    Van    Valkeuburgh,    180,    200, 

270,  278. 
Hilton  V,  Telegraph  Co.,  240,  247. 
Hinds.  J.  A.,  et  al.,  350,  4(j:i,  505,  508, 

752. 
Hinsdale.  Kichard  H.,  122,  007,  012. 
Hirsch,  Francis  A.,  101,  14:5,  039. 
Hiscock  V.  (irecn,  497,  530,  748.  749.. 
llislop  V.   Hoover.  791. 
Hitchcock  V.  Hollo,  4S7.  490,  491. 
Hitchings.  447. 
Iloadlcy  V.  ('a wood,  535. 
Hoaglnnd.   593. 
Hi.bart  V.  llaskoll.  422. 
Ilobsnn  V.   Mnrkson.  .*>07.  SiP»,5. 
Hodges,  .Tost'pli  II..  .~)5t).  5ri(l. 
Hogendobler  v.    Lyon,   0.'»5. 
Hidbrook  V.  lireniier.  4:«».  44(5,  451. 
Ilolbrook  V.  Coney.  .'MO.  4:55,  444. 
Iloibrook  V.    IMckiiisnn.  435. 
ITolbrook  V,   l"'oss.  710. 
llolden  V.   Sherwood.  029. 
Ilolhind,    I>.    (i..   .■')54. 
lloll.ind.  .Jr.,   (reorire   \\..  2S7. 
II(»llnnd   V.   Mnrtin.  5tM). 
Iloll.iiid    V.    Sojiver,   42."». 
Ilollciiian    V.    I)<'\vey.    •l.''»7,    4<'4. 

ll<.i]cii>^ii:oi«'.  .i.'iroi.  ^^■..  «;»;:!. 

Ilnlli^.   .1.    A.,    el    :.l..   -J.V.J.    LMU.   INT). 
Ilnlli^tor  V.  Abbott.  Tn!». 
I1..11mii,;iii    v.    White.   :t^s. 

Hoiino<.  cii.-irhs  w..  7.  in.  .".cT.  r.<;r,, 

iioiiiios,  i>.  K..  «;h;, 

irMbiies  \-  Lix^iniiu-rr,  (;i7.  tibs.  cm. 

Ib.li.   A<:i.  .]]'..  r.c.i. 

llolyoke  V.  Adams.  .'jr.T.  r.tts.  7ijl, 


**  Home,"  The,  431. 

Homo  Insurance  Co.  v.  Hollis.  424. 

Hood  et  al.  v.  Karper  et  al.,  552,  807, 

815. 
Hood  V.  Spencer,  340,  701. 
Hook,  Leoimrd  L.,  458. 
Hoover  v.  Bobinson,  139. 
Hoover  v.  Wise,  818. 
Hope  Mining  Co.,  502.  503.  536,  595. 
Hopkins  v.  Carpenter  et  al.,  121,  730. 
Horner  v.  Speed,  219,  717,   718,  719, 

720. 
Horner  v.  Spelman,  092.  721. 
Ilornthal  v.   McBae,  719. 
Horter  v.  Harlan,  131.  043. 
Horton,  Eli,  98. 
Horton.  Joseph  H.,  553,  800. 
Hosie.  Bobert,  432. 
Hoskins,  043. 
Hoskins  v.  Wall,  (KH). 
IltJsmer  v.  Jewett,  4.32. 
Hotchkiss,  4S2. 

Hough  v.  First  XatM.  Bank,  801. 
Houghton,   Charles  P.,  211,  007,  084. 
Houghton,  S.  S.,  070,  077. 
Houghton  et   al..  481. 
Housberger.   Doris,  et   al..  3(>4,  360. 
House,   Samuel  A.,  249. 
Hous(»  v.   Swan.son.  3(5.3. 
Housbui   v.   City   Bank,  514.   51(J. 
Houston  V.  State,  724. 
Hovey  v.  Home  Insurance  Co..  4(M). 
How,  027. 

Howard.  Cn\v  ^  Co..  4(;,3,  47S,  744, 
Howard    Nat.    Hk..   Ex    parte,    484. 
Howard   v.   I'rince.  407. 
Howe  V.   Insurnuce  Co.,  .3r>3. 
IIow«s  A:    Mary,   313. 
Ilowl.-ind.  Corneba  M..  13.  .301. 
Howliind   V.  Cnrson.  5S7.  730. 
H«»yt.  5(i:»,. 

H.»yt.  A.  W..  (J(»o.  <;(»2.  0O.3. 
Hoyt.    Unfns.   'S'Ck   SV.). 
Iloyt   et   al.   V.    Free!   et   :\\.,  535,   CvSl, 

Iliibb.ird.  K..  ri.'!r>. 

Hubb.-inl    V.    Allaire    Works.    19,    281, 

791.  s;;:;. 

Hubbell    \-    CIlMl'lM'l.    574. 
llublMll    V.   ('1:1111)1.   Till. 
Hub.M-   V.   i:i>.   711.   711*. 

lllllu'lt     V.     Unlhr.    1(1(1. 

lluiiuins  V,    L.iiie.   T("o. 
1 1  uiN'.n   V.   A'l,im<.  S."'.l. 
Hu.Nmu  v.   r.m-li;mi.   IMH.  730, 

1  I  ihi-.tll    V.    SiliW  ;|b.     1(  t  1, 

Iluin.iuvi.    r.ter.    1L".».    47'. ».   4.s2.    .5(»7. 

."•(  1^. 
TIn-lh-.     Willi.nii     II..    IMl.    ."..SO,    ."Sii. 

Ob"..    010.    0>0. 


Index  to  CJLses  Cited. 


XXXV 


Hughes  V.  Oliver,  705,  706. 

Hughes  &  Son,  507,  508. 

Hughes  &  Teague,  374. 

Hull,  Arthur  A.,  831. 

Hull,  John  W.,  274,  743. 

Hulst,  WUliam  W.,  288,  428,  565. 

Hulverson  v.  Hutchinson,  524. 

Humble  et  al.  v.  Carson,  711. 

Hummitsh,  220,  660. 

Humphreys  v.  Blight,  23,  27,  458,  491, 

538. 
Humphreys  v.  Sweet,  701. 
Hunt,  18,  809. 
Hunt,  C,  378,  392. 
Hunt,  Josiah  D.,  136,  452,  777,  786, 

787,  &i3. 
Hunt,  W.  R.,  493. 
Hunt  T.  Holmes,  486,  488. 
Hunt  &  Hornell,  277,  551. 
Hunt  et  al.  v.  Pooke  et  al.,  234,  241, 

269,  297,  569. 
Hunt  V.  Taylor,  704. 
Hurst,  James  T.,  623,  624. 
Hurst  V.  Teft,  133,  177. 
Hussmann,    Earnest,   220,    358,    407, 

411,  657,  658,  662. 
Hutchings  v.  Muzzy  Iron  Works,  112, 

513. 
Hutehins  v.  Taylor,  241. 
Hutto,  Solomon,. 377,  390,  502. 
Hyde  v.  Baker,  747. 
Hyde  t.  Bancroft,  126,  130,  132. 
Hyde  v.  Cohen,  410. 
Hyde  v.  Corrigan,  796,  797,  812,  815. 
Hyde  v.  Ely,  439. 
Hyde  v.  Findlay,  347. 
Hyde  v.  Sontag,  403. 
Hyde  v.  Woods,  800. 
Hyman,  612. 
Hyman,  Louis,  195,  577. 
Hymes,  Jacob,  271,  272,  27a 
Hynson  v.  Burton,  343,  ■i23.  424. 
Hyslop  V.  Hoppock,  147,  148,  158. 

Independent   Insurance   Co.,  99,   235, 

457. 
Indianapolis  R.  R.  Co.,  310. 
Ingalls,  William,  748,  750. 
Ingalls  V.  Savage,  715. 
Ingersoll  v.  Rhoades,  710,  718,  719. 
Ingraham  v.  Thillips,  362,  309,  714. 
Innes  v.  Carpenter,  260. 
Insurance  Co.  v.  Comstock,  161,  164, 

168,  183,  298. 
Insurance  Co.  v.  Ketterlinus,  700. 
Iron  Mountain  Co.,  129,  523,  524. 
Irons  &  Coon,  589. 
Ironsides.  The,  113,  503. 
Irving.  737. 
Irving  et  al.,  Mary,  286,  422. 


Irving  V.  Hughes,  126,  131,  146,  267, 

283,  284. 
Irwine,  95,  96. 
Isaacs  &  Cohn,  749. 
Isett  V.  Stuart,  104,  121. 
Isidor  &  Blumenthal,  558. 
Israel,  M.  C,  273. 
Israel  v.  Ayer,  791. 
Ives  et  al.,  768. 
Ives  V.  Tregent,  445. 

Jack,  Francis  M.,  261,  298. 

Jackson,  Alfred,  201. 

Jackson,  George,  et  al.,  325,  329,  539, 

Jackson  v.  Allen,  379. 

Jackson  Iron  Manu^g.  Co.,  799. 

Jackson  v.  McCulloch^  836. 

Jackson  v.  Miller,  6U2. 

Jackson  &  Pearce,  387,  392. 

Jacobs,  611. 

Jacobson  v.  Home,  471,  725. 

Jacoby,  549,  638. 

Jacoby,  Henry,  328. 

James,  B.  F.,  601,  770. 

James  v.  Atlantic  Delaine  Co.,   236, 

304,  457. 
Janes  v.  Beach,  365,  419. 
Jane  way,  John  L.,  432,  433. 
Jaycox  &  Green,  169,  322,  357,  464, 

496,  496,  531,  532,  534,  5,35,  594. 
Jefferson  Insurance  Co.,  759. 
Jelsh  &  Dunnebacke,  303,  304,  306. 
Jemison  v.  Blowers,  471,  472,  704. 
Jenkins  v.  Armour,  487. 
Jenkins  v.  Mayer,  411,  510,  817. 
Jenkins  v.  Stanley,  725. 
Jenks,  H.  E.  P.,  367. 
Jenks  V.  Opp,  697. 
Jerome    v.   McCarter,   154,   422,   499, 

500,  501,  517,  521. 
Jersey  City  Window  Glass  Co.,  265. 
Jervis  v.  Smith,  533. 
Jewett,  Frederick,  750,  754. 
Jewett,  S.  A.,  235,  267. 
Jewett  &  Co.,  755. 
Jewett  V.  Preston,  340,  358,  510. 
Jobbins  v.   Montague,   107,   120,   132, 

146,  147. 
Johann,  273. 
Johnson,  266. 

Johnson,  Ralph,  246,  269,  743. 
Johnson  v.  Ball,  722,  723,  725. 
Johnson  v.  Bishop,  364,  371. 
Johnson  v.  Collins,  369,  370. 
Johnson  v.  Fitzhugh,  422,  709. 
Johnson  v.  Geisriter,  337. 
Johnson  v.  May,  374. 
Johnson  v.  Patterson.  359,  406. 
Johnson  v.  Poag,  525. 


XXXVl 


Index  to  Cases  Cited. 


Johnson  v.  Price,  146. 

Johnson  v.  Rogers,  498,  500,  506. 

Johnson  v.  Worden,  11)5,  6S>4. 

Johnston,  John  J.,  199. 

Johnston  &  Hall.  185. 

Joliet  Iron  &  Steel  Co.,  267,  293. 

Jonas,  209. 

Jones.  337,  385,  388,  391,  581,  596. 

Jones'  Appeal,  753. 

Jones,  B.  P\,  302. 

Jones,  David  W.,  159,  462. 

Jones,   Decatur,    218,    22:3,    321,    387, 

544,  549,  604. 
Jones,  (t.   C,  558. 
Jones,  Oliver  L.,  666,  667. 
Jones  V.  Clark.  691,  692. 
Jones  V.  Clifton,  394,  395. 
Jones  V.  Coker,  (i89. 
Jones  V.  Emerson,  644. 
Jones  V.  Rowland,  241.  793,  797. 
Jones  &  Hoyt,  679,  682. 
Jones  V.  Kinney,  8^37. 
Jones  V.  Knox,  471,  695.  702,  726. 
Jones  V.    Leaeh.    110.    Ill,    112.    113, 

12(5,  l.m  131,  150.  506.  520.  661. 
Jones  V.  Lellyett,  714. 
Jones  V.   Mil  bank.  6S0. 
Jones  V.    Miller.   390. 
Jt>nes  V.   Knssell.  (S\H,  697. 
Jones  V.    Sleeper,    2:J3,   2:34.   245,    246. 

248. 
Jones  V.  State.   703. 
Jordan,  0.  :i83. 
Jordan.   James,   ."ill,   5.">4. 
.Tordnn.   ^^'illianl   H..  .")«i9. 
Jordan.   Willis  A.,  :\SX 
.Tordnn   v.   Aldrich,   8. 
Jordan   v.    Downey,   140.  8(>9. 
Jordan   v.  Hall.  90. 
.Torey  A:   S(.n.   (Kh.  OOt),  670.  671. 
.lose] ill.    A«lt»li»h.    175.    ,~)44. 
Joslyn  ot  a!..  VMiX  4S0. 
.Toy  V.  I3erdell,  447,  451. 
Jnd<].   Hela.  OS. 
Judd  V.   Ivrs.  OS. 
Jnd^t»n.   Cnrti^.  ."i(Jl. 
•Ind-^on   V.    Kelly  r\    al.,  S4o.  .^}:{, 
Jiidson  V.  Lathrop.    i:',0.  447.  44S,  747. 

Kahl.'v  t'l  Ml..  4«u,  4oi*..  .■')1.'.  r,s;;.  T.V,. 

S'2'2. 
Kai->«'r  v.  Ui^-liard^on.  :)72. 
K'allish.   (;:,.-. 
KaiM'   V.   .Iciikinsnii.   .'V4.~». 

KaiM'  V.  Tii.-ihT.  :;:;o,  4l!l'.   l.'io. 
T\aiii>  V.  \Uiv.  ;;.'7.  :!•*.<•.  S(M». 
Kaii<:»-  citx  MaTif.  c...  ;;:ii.  ::r.:;.  :;:,»;. 
i.'o.  r.r.i.  To;;,  si'.".. 

Kai'piicr   V.   St.    L'«ui<   vV   St.   J.    U.    R. 
('o..   510. 


Karr  v.  Whittaker,  307,  570. 

Kasson,  Chester  S.,  355,  381. 

Reach,  William,  669,  670. 

Kean  et  al.,  376.  383,  384,  385,  387. 

Keating  v.  Arthur,  6135. 

Keating  v.  Keefer,  14,  378,  408.  409, 

413. 
Keefer,  Henry  M.,  655,  667,  673. 
Keeler,  James  R..  2(58,  293. 
Keenan  v.  Shannon.  128,  157,  158. 
Keeue  v.  Mould.  6,  95.  96,  722.  725. 
Kehr  v.  Smith,  408,  409. 
Keiler,  105.  124,  610.  612.  630. 
Keime  v.  Graff  &  Co.,  690,  691. 
Keller  v.  Denmead,  502. 
Keller  &  Goodhue,  609,  610.  612. 
Kellogg  V.  Russell,  130,  153. 
Kellogg  V.  Schuyler,   708,   709. 
Kelly  V.   Holdship,  419. 
Kelly  V.  Scott,  :352,  746. 
Kelly  V.   Smith.   125,   138. 
K(dly  V.   Strange,  387,  aS9,   518. 
Kemmerer  v.  Tool,  140,  801, 
Kempuer,   19:5. 
Kempner,   David,  507,  509. 
Kennedy  et  al..  315.  594. 
Kennedy  v.    Kust,  524. 
K«'nt  V.  Downing,  364. 
Kenyon  tV-  Fentou,  251,  256,  250,  297. 
Kerlin.  John,    12S. 
Kerosene  Oil   Co.,  110.   112.    113,    i:3:?. 

i:j(J,  1:37.  147,  176.  520. 
Kerr.  W.  W.,  .■»o4.  506.  507.  805,  81S. 
Kvvv  V.    Ilaniilion.   706. 
Kerr  iV:   Roath.  :-\Kl  :384. 
Kinil.all,   220.  S2S. 
Kinil.all.   (Jeor^-e  W..  561.  CAX 
Kini])all.  John  11.,  176,  (542.  t;44.  65^, 

700. 
King.   6Si». 

Kinir,   Rro\\n.  105.  675. 
Kini:.   Dwi-ht  W..   '2Wk 
Kin;:,   .lolm    (J..   ."'.0."). 
Kinir.    RolM-rt   G.,   MoO. 
Kiiii:.   Sannirl.    *jri."».   1'74, 
Kill;:  ot   al..   4<il. 
Kiiit:   V.   I'nwinaii.   :52.*3.   ."IS.   ,">10.   534. 

.  ■>  i(  I, 
Kiiii:   V.  ('antral  l>ank.  »;i»7. 

Kill-  V.  Di.'i/..  :;«;i.  »;.'7.  tim;. 

KiiiL'   V.    L«'inl«'ii,  :i(U, 

Kill-   V.    M..ni-Mii.  -\'S\.   4114. 

Ki'i-l^'V   \-.   (■nii<iiis,   710. 

Kiii-"ii.   .I;itn('s.    I. '4. 

Kiirj>-l'nr>     »i    .-il..    is.    ."Til,    7Sn.    70."). 

^1."..    SL'n. 
K  iiii,-^l:iii'l   \.   Si-alijiiij.  »'•'. 'l. 
K  •iij-^l">'.   •"•  I"'.. 
KiLu-!-v.    1  •.iiil.l    P..   I'l^.   4'^).    7(M. 


Index  to  Cases  Cited. 


XIXYU 


Kingsley,  Norman  W.,  562. 

Kingsley  t.  Prentiss,  705. 

Kingston  v.  Wharton,  472,  716. 

Kinkead,  13,  236,  751. 

Kinsman,  Israel,  215. 

Kintner,  J.  M.,  30^. 

Kintzing,  253,  284. 

Kinzie  v.  Winston,  340,  343. 

Kinzing  v.  Bartholew,  790. 

Kipp,  Joseph  M.,  552. 

Kirby  v.  Garrison,  04^,  724. 

Kirkland,  Chase  &  Co.,  504,  598. 

Kirtland,  Frederick  S.,  135,  516. 

Kittredge  v.  Emerson,  362,  365,  369, 

370. 
Kittridge  v.  McLaughlin,  346. 
Kittridge  v.  Warren,  6,  96,  362,  369. 
Klancke,  Julius,  372. 
Klein,   Edward,  94,  95,  96,  97. 
Kline  t.  Bauendahl,  416. 
Knabe  v.  Hayes,  701. 
Knapp  V.  Anderson,  697. 
Knickerbocker  Ins.  Co.  v.  Comstock, 

250,  311,  312. 
Knight.  624,  750. 
Knight  V.  Cheney,  133,  146,  147,  161, 

162,  171.  181,  453. 
Knoepfel,  William  H.,  323,  531,  576. 
Knott,  Rooney  &  Dibest,  445. 
Knowlton  v.  Moseley,  403,  411,  567. 
Knox  et  al.  v.  Exchange  Bank,  425, 

427. 
Koch.  Jacob  A.,  560,  562,  564. 
Kohlsaa*  et  al.,  613. 
Kohlsaat  t.  Uoguet  et  al.,  805. 
Krogman,  P.  H.,  438. 
Knieger  et  al.,  260. 
Krum,  Uriah,  805. 
Krumbaar  v.  Burt,  27,  355. 
Kunzler  v.  Kohaus,  6,  94,  96,  722. 
Kurth,  in  re,  229. 
Kyle  V.  Bostwick.  476. 
Kyler,  Morris,  167,  545,  547. 

Labron  v.  Woram,  728. 

Lacey,  Downs  &  Co..  309,  311,  312. 

Lachemeyer,  590. 

Lacy,  W.  Y..  513. 

Lacy  T.  Rockett,  421,  424,  425. 

Lady  Bryan  Mining  Co..  11,  127,  284, 

758,  759. 
Lain  v.  Gaither,  339. 
Lains,  George.  457,  592,  835. 
Laird  v.  i^aird,  112. 
Lake,   Ex  parte,  475,  591. 
Lake,  J.  J.,  338.  339. 
Lake  Superior  Ship,  Canal,  Railroad 

&  Iron  Co.,  321,  322.  324,  532,  550. 
Lakin  t.  First  NatM.  Bank,  155,  789. 
Lalor  y.  Wattles,  6,  95. 


Lamb  t.  Brown,  702. 

Lamb  y.  Damron,  146. 

Lamb  v.  Lamb,  761,  762. 

Lambert,  Hugh  G.,  376,  377,  519. 

Lammer,  388. 

Lamprey  v.  Leavitt,  372. 

Lane,  Joseph  M.,  194. 

Lane,  G.  H.,  &  Co.,  752,  791,  793. 

Lane,  Brett  &  Co.,  490. 

Laner,  P.,  262. 

Lang,  George,  260. 

Lang,  J.  B.  H.,  206. 

Langdon,  622. 

Lanier,  195,  556,  557,  559,  560. 

Lansing  v.  Manton,  449. 

Lapsley,  536. 

Large  v.  Bosler,  472,  705,  714. 

Larrabee  v.  Talbot,  98. 

Lathrop,  Robt.,  et  al.,  465,  467,  540, 

544,  545.  546,  602,  603. 
Lathrop,  Cady  &  Burtis,  565. 
Lathrop,  Luddington  &  Co.,  679. 
Lathrop  v.  Drake,  107,  145,  146,  155, 

437,  822. 
Lathrop  v.   Stewart,    701,    723,    725, 

731. 
Lathrop  v.  Stuart,  222.  722. 
La  Tourette  v.  Price,  718,  720. 
Latting  v.  Fassman,  630. 
x^aurie.  Blood  &  Hammond.  482.  584. 
Lavender  v.  Gosnell,  98,  102.  715. 
Lawrence,  210,  229. 
Lawson,  James  H.,  328.  382,  386,  673, 

679. 
Lazear  v.  Porter,  569. 
Leach  v.  Greene,  418. 
Leachman,  Stephen  B..  560. 
Leavenworth  Savings  Bank,  274. 
Leavitt  v.  Baldwin,  709. 
Lee,  John  F.,  551,  554,  819. 
Lee,  Thomas  D.,  558. 
Lee  V.  Franklin  4^ve.  German  Savings 

Institution,  150,  520. 
Lee  V.  Phillips,  710,  711. 
Leeds,  William,  240,  265. 
Lefler  v.  Hunt.  420. 
Lehman  v.  Strassberger,  164,  303,  464. 
Lehmer  v.  Smith.  467. 
Leibenstein  et  al.,  637,  642. 
Leighton,  J.,  2(5.'),  6.54. 
Leighton  v.  Atkins,  707. 
Leighton  v.  Harwood,  436,  453. 
Leighton  v.   Kelsey   et  al.,   115,  369, 

714. 
Leipziger,  Assignment  of,  650. 
Loiter  v.  Payson,  308.  7.59. 
Leland,    Simeon,    281,   346,    356.   552, 

553. 
Leland,  S.,  et  al..  161,  344,  360. 
Leland  &  Leland,  742. 


XXXVlll 


Index  to  Cases  Cited. 


Lemcke  v.  Booth,  694. 

Lemoius  v.  Bank,  4G0.-  «. 

Lenihan  v.  Haman,  422. 

Leonard,  279,  283,  303. 

Leroy  v.  Crown mshield,  25. 

Lovin,  Lewis,  677. 

Levy,  Sam'l  W.,  et  al.,  202,  204,  337, 

560,  561,  563,  565,  674,  606. 
Levy  V.   Ilaake,  495. 
Lewis,  A.  T.,  753. 
Lewis,  Henry,  567,  741. 
Lewis,  Adolpli,  et  al.,  664. 
I^nvis  V.   Fisk,   114,   115. 
Lewis  V.   (libson,   147. 
Lewis  V.  Hawkins,  713. 
Lewis  V.  Sloan,  140,  787,  820. 
Lewis  ^.  U.  S.,  14(),  500.  598,  748. 
Lewis  V.  WeV)ber,  367. 
Leszynski,  639. 

Lightner  v.  National  Bank,  502. 
Lincoln  &  Cherry,  683. 
Linforth,  Kellogg  &  Co.,  398. 
Liugan  v.  Bailey,  644. 
Linkman  v.  \N'ilcox,  794,  805. 
Linn  v.  Hamilton,  69S,   712. 
Linn  et  al.  v.   Smith,  274. 
Linthicum  v,  Fenley.  KHI.  420,  518. 
Linton  v.  Stanton,  651.  701,  717. 
Lipscomb  v.  Grace,  707. 
Litchfield,   E.   C,  570. 
Little.  William  11.,  12,  216,  224,  654, 

742. 
Little  V.  Alexander,  806. 
Littlefield.  Hiram,  4114,  560   572,  668, 

(572.  i\S(j,  (kS7.  7(;S. 
Littlefield     v.    Delaware     &     Hudson 

Canal  Co..  171,  172,  17:],  174,  176, 

177,  178.     • 
Liver  more.  (Jecirge.  615. 
Livermore  v.  Bagh'v.  l<i."i.  236. 
Livernn>re  v.  Swazcy.  427. 
Livingston  v.  Bru<-c.  SOI.  R'57. 
Livingst<»n   v.   Livinirston,  5(.»4. 
Lizardi   v.   Cohen,  713. 
Llovd.    Wni.    M..    272.    273.    274,    496, 

502,   553. 
Llovd  V.  IlrK)  T^ne,  415. 
Lh.Vd  V.   StrohridiTc.  7S1.  T^'-l  S28. 
Lo<kc.   Worthington    S..    HI.  2o.'>.   ()<}4. 

<i(I."). 

Lncke  V.  Winning.  82(i. 

L<Kkctt  V.  Hill,  ir.4,  .VJ2.  .VJ.^ 
Lndcr,  B.Mij.  II..  471.  r»n.  r,s-i. 

L.mI.t.   L.-wis   B..  .'VJS.  r,s4. 
Lodcr  Brotlicis.  ."i.'lL'.  5s«i.  770. 
l.oniMX   V.   Spear.   71  I. 
L(tn<'i'i:Mn  v.   I'culnn.    !."»«;.  'Jtl. 
Lunt:.  William    II..   T.M.  :;4s.  4n7.  4«j2, 
5r.S.  TmO.  i\iV2.  078. 


Long,  Walter  P.,  et  al.,  743,  749,  751. 

Long  V.  Conner,  39 1,  o98. 

Long  V.   Converse,  341. 

Long  V.  Rogers,  523. 

Longacre  v.  Myers,  700. 

Longfellow,  414. 

Longis  V.  Creditors,  98. 

Longley  v.  Swayne,  728. 

Longstreth  v.   l*ennock,  480.  i 

Loome  v.  Kintzing,  635. 

Lord,  561. 

Lord,  F.   C,  807. 

I^ord.  Horace,  (J94. 

Loring  v.  Kendall,  475,  477,  707,  7::3. 

Loucheim  v.  Henzey,  784.  807,  828. 

Loud  V.  Pierce,  95,  96,  (J57,  ()59,  679. 

London  v.  Blanford,  115,  364,  365,  422, 

480,  504,  506,  765. 
Loudon  V.  First  Nat'l.  Bank,  806,  818, 

819. 
Loudon  V.  King,  3t{5,  366. 
Louis,  Solomon,  02.^. 
Love  V.  L<n'e,  245,  255,  260,  787,  807, 

817. 
Lovett  V.  Cutter.  427. 
Lowe  &   Kichards,  751. 
Low  en  stein,  646. 
Lowenstcin,    Sam'l,   et    al.,    259,    265, 

3(18,  774. 
LowiMve,  James  M.,  536,  537. 
Lowry   v.    Morrison,   715. 
Lucas  V.  Morris.  24.  26.  139,  334. 
Ludeling  v.  Fclt«ui.  689. 
Ludltjw,    Edward    11.,    355,    380.    381, 

382. 
Lnmmus  v.  Fairlicld,  700. 
Lumpkin  v.   Kastui.  li^\) 
Lutgcns,  .T.  H.  (\.  411.  658,  662,  073. 
Lyall   V.    Miller.  446. 
I^ynch.    Ucibert    V..   540. 
Lyncli   vV:   Bernstein.  41'J.  482. 
I^yon.   500. 
I^yon.  ,7.  H..  .'!44. 
Lyon  V.  Isi'it,  721. 
I^yon   v.    Marshall.   073,   701. 
Lynns.  .Julia.  2:iO.  ;;nl. 
Lytic,  J.  L..   tV:   Co..   024. 

Maliry  v.   Ilerndnn.  005. 

Mjk  ilnimld   V.   McKiiT.  S.*i7.  8jS. 

Ma.e  V.   Well<.  470..   7nT. 

Ma<y   V.   ,lnr<lan.    7n."{. 

M.'ulind.   .Tnlin    A..   Oi^.l. 

.fkla(  intire.   .I:ini.->.   'Jnl.   .V.O.   709.   770. 

Ma<kry    et    al..   OTl'. 

M;iL'.-e.  (;.oiL:e   K..  lUw.  \\?A. 

Ma-ir.   Willi.nn    11..    I'J.   210.   770. 

M:i-.M,n   V.   ^^'arti.'l.l.  Tnl.  723. 

:^Iain   V.   MilN.   TO.;;. 


Index  to  Cases  Cited. 


xzxiz 


Major,   William,   134,.  325,  329,   451, 

452. 
Malcolm,  Robert,  219. 
Mallory.  127,  130,  327,  329,  332,  333, 

841. 
Mallory,  E.,  131. 

Maltbie  v.  Uotchkiss,  8,  100,  102,  835. 
Manly,  T.  M..  406,  407,  412. 
Mafb,  Henry  A.,  268. 
Mannheim,  William,  261,  262. 
Manning  v.  Hunt,  425. 
Manoinf?  v.  Keyes,  692. 
Mansfield,  A.  S.,  468. 
Mansfield,  John,  597. 
Manwarrinj?  v.  Kouns,  710,  711,  721. 
Many  &  Marshall,  588. 
Maples  y.  Burnside,  7^. 
Marcer,  277. 

March  v.  Heaton  et  al.,  150,  452,  661. 
Marionneaux,  A.  P.,  732. 
Maris  v.  Duren,  114,  421. 
Marks,  Isaac,  130,  136,  140,  287. 
Mark8%.  Barker,  26,  159,  486,  489. 
Markson    v.   Heaney,   106,   107,   113, 

145,  176,  178,  45»,  515,  526. 
Markson  y.  Hobson,  15,  790,  812,  815, 

818. 
Marrett  y.  Atterbury,  546. 
Marrett  y.  Murphy,  752. 
Marsh,  Daniel,  175,  176. 
Marsh   y.    Armstrong,   133,    140,   287, 

413,  454. 
Marshall,  668. 
Marshall  y.  Knox,  113,  128,  133,  136, 

146,  157,  177,  477. 
Marston,  Wm.  H.,  663,  669. 
Marston  y.  Stickney,  372. 
Marter,  Charles  J.,  253,  283. 
Martin,  Anson,  646. 
Martin,  Henry,  741. 
Martin,  James,  107,  108,  130. 
Martin,  Nicholas,  647. 
Martin  v.  Berry.  7,  97,  98,  101. 
Martin  y.  Kilbourti,  6a8, 
Martin  y.  Smith  et  al.,  405. 
Maryin,  301. 

Mary  in  y.  Chambers,  511. 
Marwick,  Albert,  '«00. 
Mason  &  Hamlin  Organ  Co.  y.  Ban- 
croft, 625. 
Mason  y.  Hughart.  718,  719,  720. 
Mason  y.  Lawrason,  726. 
Mason  y.  Nash,  96. 
Mason  y.  Warthens,  363,  637. 
Massachusetts  Brick  Co.,  260,  305. 
Mastbaum,  391. 

Masterson,  John,  133,  137,  147,  438. 
Masterson  y.  Hemdon  et  al.,  182. 
Mathers  &  MofFett,  609. 
Matteson  y.  Kellogg,  694. 


Matot,   E.   L.,   &  Co.,  208,  228,  294, 

730,  7«5.       • 
Maurer  y.  Frantz  et  al.,  791. 
Maus  y.  McKellip  et  al.,  512. 
Mawsou,  George  S.,  204,  56i,  567,  656, 

673,  675,  678,  679. 
Maxim  y.  Morse,  716,  720,  721. 
Maxwell  et  al.  v.  Faxton,  635. 
Maxwell  &  McCune,  379.  • 
May,  Henry,  386,  390. 
May  &  Co.,  588,  738. 
May  y.  Courtney,  369. 
May  y.  Harper,  271. 
May  y.  Merwin,  479,  483. 
Maybin,  J.  W.,  466,  463.  537,  706. 
Maybiu   y.    Raymond,   175,   331;  352, 

579,  581.  ^ 

Mayer  y.  Gimbel,  724. 
Mayer  y.  Hermann,  812,  816,  817,  818. 
Mayer  y.  Hillman,  100,  836. 
Mays  y.  Fritton,  525,  787. 
Mays     y.     Manufacturers*     National 

Bank,  337,  338. 
McAdoo  y.  Lummis,  Gdo. 
McAllister  y.  Richards,  814. 
McBride,  770. 

McBrien,  Charles,  557,  563. 
McCabe  y.  Cooney,  339,  725. 
McCabe  y.  Winship,  485. 
McCance  y.  Taylor,  525,  714. 
McCarty,  John  Q.,  657,  659,  680. 
McCausland  v.  Waller,  699. 
McClellan,  J.,  514,  515,  518. 
McConnell,  William,  536,  599. 
McCormick  y.  Buckner,  807. 
McCormick  y.  Pickering,  95,  96,  722, 

723. 
McCullough  y.  Caldwell,  ^714. 
McDermott  Patent  Bolt  Mfg.  Co.,  259. 
McDonald,  Dayid  A.,  677,  685,  696. 
McDonald,  John  V.,  570. 
McDonald  y.  Ingraham,  709. 
McDougald  y.  Reid,  711. 
McDowell  &  Co.,  623. 
McDuffee,  528. 
McEwen  &  Sons,  '<50,  752. 
McFaden,  James,  331. 
McFarland  &  Co.,   iiJ8,  739. 
McFarland  y.  Goodman,  378. 
McGie    (Fitch   et   al.   y.    McGie,   Ex 

parte  Sanger),  8a5,  818. 
McGilton  et  al.,  172,  519,  525. 
McGrath  &  Hunt,  584. 
McGready  y.  Harris,  523. 
McHenry    v.    La    Soci6t6    Fran^aise, 

104   494. 
Mclntire,  Charles  H.,  651,  731. 
Mcintosh,  Milton,  504,  506,  536. 
Mclyer  &  Moore,  419. 
Mclyer  y.  Wilson,  488. 


xl  Index  to  Cases  Cited. 

McKay  &  Aldus,  347,  795,  797,  798,  Mendenhall,  Richard  J.,  459. 

799,  839.  Mendenhall  v.  Carter,  258,  259,  260. 

McKay  v.  Funk,  524,  636,  637.  Mercantile  Ins.  Co.,  11. 

McKeon,  Thomas,  310,  623,  624.  Merchants'  Insurance  Co.,  8,  99,  2:^5. 
McKercher    &    Pettigrew,   382,   386,  247,  251,  573,  758. 

388.  „  Merchants'  Nat'l.  Bank  v.  Comstock, 

McKibben,  James  A.,  268,  271,  279,  5:{5. 

286.  Merchants'  Nat'l.  Bank  v.  Cook,  782, 
McKiernan  v.  Fletcher,  446.         •  783. 

McKiernan  v.  King,   140.  Merchants'  Nat'l.  Bank  v.  Truax,  14, 
McKinley,  John  H.,  2<^.  788,   809. 

McKinley  v.  O'Keson,  718.  Morkle,  (icorge,  300. 

McKinsey  et  al.  v.  Harding,  504,  535,  Merrick,  W.  B.,  526,  527,  530. 

540,  546.  Merrifield,   Truman,  482,  584, 

McLean,  Ardfibald,   388.  Merrill,  E.  C,  529,  Ml. 

McLean,  John,  &  Son,  461,  752.  Merrill,  William  G.,  235. 

McLean   et   al.   v.    Biown,   Weber   &  Merriman's  Estate,  (549,  650. 

Co.,  261.  '  Merritt  v.  (Jliddcn  et  al.,  a39. 

McLean  v.  Cadwallader,  352.  Metcalf  &  Duncan.  6;{3,  634,  a38,  639. 

McLean  v.  Ihmseu,  746,  S35.  Metz,  Joseph,  483. 

McLean  v.  Johnson,  M5.  837.  Metz  v.  Buffalo,  Corry  &  P.  li.  R.  Co.. 
McLean  v.    Klein.  481.  448,  760. 

McLean  v.   Lafayette  Bank,    10,   147,  Metzger.  Jacob,  356,  403. 

150.  151,  15.3,  154,  157.  Metzler   &    C<»\vi)erthwaite,    2^,    2.^'). 
McLean  v.  Meline,  835,  838.  454. 

McLean  v.  Rockey.  Ill,  33i5.  507.  Meyer.  Edward,  813.  817. 

McMechen  v.  (irundy,  79H.  799.  Meyer  v.  Aurora  Ins.  Co.,  a36. 

McMeiiouiy  v.   Ferrers,  ^50.  Meyers,  Louis,  403,404,    407,  638. 

McMenomy  v.  Murray,  713.  Meyers  v.  Valley  Nat'l.  Bk.,  785. 

McMillan  v.   Love.  426.      ^  Miihaels  v.  VoM.  KKS,  277. 

McMinn   v.  Allen.  695.  Mielieurr  v.    Pavsou,   187,  761.   762. 

McMullen  v.  Bank.  45S.  476.  Mifllin.  ()42.  VM. 

McNab  &  Ilarlln  M  f«.   Cu.,  611.  612.  Migel.  S(»l(un.>n.  tlSl,  6;U.  642. 

MeNair.  Neal  A..  548,  5r)().  Millious  v.  Ai<-anli.  711,  731. 

McNaughton,  Most^s  A..  261.  269,  296,  Miller,   Ednninil  II..  601,  744. 

299.  Miller,  .lusei.li,   592 

McNeil  V.  Knott.  474.  475.  722.  Miller.     S.  S..  2S7. 

McNnlty  v.   Fraim*.  701.  726.  Milh'r.  Wiliiiini  1)..  310. 

McSpedtm  V.  Bniitoii,  426.  Miller  v    Hlack.  222.  :{36. 

MeVey.   W.   C  6.V..  676.  677.  67S.  Millt-r  v.   How  Irs,  llTi.  ,'{63. 

Mead  iV-  Co..  .'JOS,  .■')ir.,  ,^>«I6.  :Mlll.'r  v.   Clinuiiler.   2(M>. 

Mead    v.    Nntioiial    Hank    of   Fajettr-  Miller  v.   ( Jille.vj.i,'.  (;'.il>. 

ville  et  al.,  743.  744.  INJillrr  v.    Jones,    164.    357.    360,    406. 
Mead    v.   Thompson.    ISO.  .111. 

Me.-Mlor  V.   Everett.  509.  Miller   v.   Keys.   1.'..  244.  24S.  M'A. 

Me.'idor  V.   Sharp.   694.  Miller  v.   Mjiekenzie.   3i;3. 

.viealy.    Stephen   A..   201.  Mill.r   v.  O'lirien.  MV.).  370. 

MehaiH'.   Joiin    A..  5(M».  .'l.',.   .^,1S.   ."iV.).  Miller   v.    P.nker.  .'I.M. 

Meeh.inies'    Hank    v.    LawriMiee.    711.  Mills.   A\'illi;ini.  ."iTl.  5T<>.  750,  751. 

712.  MilU  V.   D.ivis.   120.  SdS. 

Medbury  v.   Swan.   721.  Mihh'r,   .lon.n  li.-m    .!.,   401. 

Meekins,   Kelly   iV:   ('(».   v.   Their  Cred-  'vhliier  v.   Me.-k.    1H<.  A'Ml 

iiors.   7.   OS.  Millenlu'rL'er   v.    IMiillip-^.   44(1. 

Meek^    V.    Wh.Mtley.    ."ilT,.   ."ilS.  Milw.iin.    i:iii;ili.  .^4!». 

Melirk.   Is.-i.ie  ('..  270.  U07.  74S.  Mini.  v.   Swnrtz.    HS  410.  444. 

Melior  tV:   Co..   :',:',0.  Minoii    v.    Van    Ni.sirand    et    al..    630. 
Mei\in   t^-    I'ox.   .'ITo.  «li;',, 

Melvin   V.  Cl.-irk.  »;:;.s.  Miii.»f   v.   Hii.kett.  4L':5.  72S. 

Moii,l..N(,]m.    S..   25o.   2t»s.  Miii..t    \-.   Th.-irln-r.   71«;. 

Mendenhall.  :in::.  ;;n|».  ;;ii.  .".rj.  .V.s.  Mit.h.i:.   Ks  i^arte  Sjirrwin.  ."i02. 


Index  to  Cases  Cited.  xli 

Mitchell,  J.  C,  499,  583.  Morse  v.  Hutchins,  602. 

Mitchell,  T.  P..  et  al.,*740.  Morse  v.  Lowell,  536,  694. 

Mitchell  V.  Manufacturing  Co.,  6,  96,  Morse  v.  Presby,  108,  651,  702,  710. 

120,  121,  125.  139,  147,  151.  Mosby  v.  Steele,  634. 

Mitchell  y.  McKibbin,   148,  149,  407,  Moseley,  Wells  &  Co.,  385. 

40&  Moses,  S.  J.,  286.    • 

Mitchell  V.  Singletary,  701.  Mott,  Jacob  H.,  446. 

Mitchell  V.  Winslow,  352,  406,  513.  Mott  v.  Maris,  27,  600. 

Mittledorfer,  Moses  and  Charles,  555,  Moulton  et  al.,  805. 

595,  596.  Muirhead  v.  Aldridge,  410. 

Mitzel,  301.  Muller,  16. 

Mixer  v.  Excelsior  Co.,  362,  368.  Muller  &  Brentano.  131,  233,  266,  274, 
Moffit  V.  Cruise,  425.  283,  284,  285,  287,  293. 

Mollison  Y.  Eaton.  288.  Muller  v.  Erich.  416. 

Monroe  v.  Upton,  468,  469,  709.  711.  Munger  &  Champlin,  255. 

Montgomery,  Henry  B.,  281.  468,  477,  Munn,  237,  262,  263,  303. 

537,  551,  596,  597,  751.  Munson  v.  B.  H.  &  E.  R.  R.  Co.,  369, 
Montgomery  v.   Bucyrua   Mach.   Co.,  372. 

352.  Murdock,  George  A.,  538,  658,  674. 

Mooney,  Joseph.  179,  627.  Murphy,  Alonzo,  308. 

Moore,  Chauncey  W.,  667.  Murphy  v.  Smith,  712. 

Moore,  Rufus  E.,  741.  Murphy  v.  Young,  629. 

Moore  v.  Jones,  107,  108,  354.  Murray,  465. 

Moore  v.  NatM.  Exchange  Bank  of  Co-  Murray  v.   De   Rottenham,   105,  477, 

lumbus.  304,  466.  483,  702,  706,  713. 

Moore  v.  Rosenberger,  220,  343.  Murray  v.  Jones,  412,  447. 

Moore  v.  Voss,  425.  Murray  v.   Marsh,  187. 

Moore  V.  Waller,  696,  699.  Murray  v.  Murray.  745,  746,  747. 

Moore  ▼.  Walton,  257.  Murray  v.  Riggs,  484. 

Moore  t.  Young.  351,  359,  429.  Mutual  Life  Ins.  Co.  v.  Cameron,  710. 

Moore  &  Bro.  ▼.  Harley,  270.  Mutual  Savings  Bank,  434. 

Moran  v.  Bogert,  195.  448,  583.  Myer   v.    Crystal    Spring   Pickling   & 
Moran  v.  Schnugg,  500,  516.  Pres'g.  Co.,  115. 

Morford,  Charies  A.,  223.  Myers  v.  Seeley,  760. 

Morgan  v.  Campbell,  362,  480.  482.  Myrick,  Benj.  H.,  220,  537,  577. 
Morgan  et  al.  v.  ThornhiU  et  al.,  145, 

146,  162,  171,  175,  180.  181.  Napier  v.  Server,  409. 

Morgan,  Root  &  Co.  v.  Mastick,  15,  Nassau  v.  Parker,  708. 

241,  251.  National  Bank  v.  Conway,  359. 

Morganthal,  John.  318.  325.  National    Bank    of    Leavenworth    v. 
Moritz  &  Pinner.  739,  741,  742.  743.  Hunt.  359. 

Morrill,  George  P.,  403,  406,  429,  477.  National  Bank  v.  Taylor.  634,  721. 

Morris.  268,  270,  279,  531,  617,  618,  National  Life  Ins.  Co.,  235,  765. 

622.  National  Iron  Co.,  5^. 

Morris,  Ex  parte,  697.  Nat.  Mt.  Wollaston  Bk.  v.  Porter,  G49, 

Morris,   Robert,   106,  138,  310.  466.  Nazro  v.  Cragin,  107. 

Morris  V.  Davidson,  116.  Neal  v.  Scruggs,  691. 

Moris  V.  First  NatM.  Bank.  a52.  Neale,  Charies  E.,  31^6,  435. 

Morris  V.  French,  347.  Nebe.  Henry,  527. 

Morrison,  Thomas,  499,  501,  801.  Nedenzahl  &  Marx,  613. 

Morrison  ,v.   Woolson,   701,   722,   723,  Needham.  Otis  A.,  655. 

724.  Neilson,  J.,  307. 

Morrow,  J.  H.,  348.    .  Nolms  v.  Pugh,  240. 

Morse,  332,  333.  Nelson,  M.  J.,  830. 

Morse,  Edward  P.,  748,  749,  750.  Nelson  v.  Carland,  49,  178,  180. 

Morse  &  Co.,  469,  477.  Nosbit  v.  Greaves,  100. 

Morse  v.  Cloyes,  726.  Newcomb  v.  Launtz,  398,  401,  415. 

Morse  v.  Godfrey,  241,  793,  823.  Newcomer,  543. 

Morse  v.  Grittman,  419.  Newhall,  3.36,  341. 

Morse  v.  Hovey,  6,  94,  95,  96,  476.  Newhall  et  al.  v.  Lynn  Sav.  Bank,  498. 


xlii 


Index  to  Cases  Cited. 


New  Lamp  Chimney  Co.,  5JH. 

New  Lamp  Chimney  Co.  v.  Ansonia 

Brass  &  Copper  Co.,  108,  G31,  756. 
Newland,  Frank,  456,  498,  534. 
Newman,   Abraham,   669,   670,   671. 
Newman  v.  Fisher,  759. 
New   York  Mail  Steamship  Co.,  332, 

459,  500,  575,  582,  595,  596,  597. 
Nicholas  v.  Murray,  104,  122,  402,  589, 

730. 
Nidiols  V.  Bellows,  354. 
Nichols  V.  Eaton,  341. 
Nickodemus,   Peter,   16,   18,   233,  2:34, 

2,37,  259,   2(;o,  2r>7.  474. 
Nightingale,  John,  2»5. 
Nims  &  Long,   737. 
Noakes,   Thomas.  379,   :^0,  436,  453, 

580. 
Noble,  George  W.,  321,  549. 
Noble  V.  Scofield,  i^4. 
Noescn,  Theodore,  373. 
Noonan,  Joseph  A.,  739,  740. 
Noonan  &  Connolly,  672,  679. 
Nooiian   v.   Orton,   402,   415,   421. 
Norcross.  Nicholas  G.,  219. 
Norris,  James  AV.,  106,  13.3,  147. 
Norris  v.  Goss,  710. 
North  American  Ins.  Co.  v.  (Jraham, 

(»73. 
North  V.  House,  813,  818,  819,  824. 
Northern   Bk.   of   Ky.   v.    Cooke.   697, 

7i^. 
Northern  Iron  Co.,  322,  323,  530.  531, 

532,  550. 
Northman  v.  Insurance  Co.,  424. 
Nort(m.  C.  H..  321,  325. 
Norton  v.  Barker,  439. 
Norton  V.   Boyd,   51.   114,   129. 
Norton  V.  De  la   \'illebeuv«\  437,  440. 
Norton  v.   Switzer,  423.  425,  r,40. 
Nounnnn   &    Co..   3(H{,   463,   534,    583. 
N(»yes,  B.  B..  5S0,  581. 
N«>yes.  (}.  N„  201. 
Nudd  V.  Burrows,  S02.  8(M. 
Nudd  V.  Moutanze,  822. 

O'Bannon.  220,  (lOO. 

O'Brien.    Mary    A..    11,    13.    162,    ltj3, 

2'Mk 
O'Brien   v.   Weld.   1.3.3. 
O'Connor  v.  Pnrki'r.  S44. 
O'r)onnhiie.    .Tolin.    ."»()(». 
f)*I)owd.    Michael.   348. 
O'Fallnn,  44.'.. 
<)'Karr«'ll  et   al..  .".♦li),  685. 
O'llaia.   .V.K"). 
(rifara  v.  Dilwortli.  4.".2. 
O'llara   v.   Ma<('(.iin.'li,   \y.],  I.V.),   183, 

1S4. 
O'llara  v.  St(»nr,  SOT. 


O'Mara,  Michael,  642. 

O'Neale,  A.  G.,  342. 

O'Neil,  456,  547,  620. 

O'Neil  V.  Dougherty.  426. 

Oakey  v.  Bennett.  340. 

Oakey  v.  Corry,  338,  4^5,  444. 

Oakey  v.  Gardner,  360,  361. 

Oakley,  Charles.  223. 

Oates  V.  Parrish,  730. 

Ol)ear,  268. 

Oberhoffer,  593. 

Ocean  Nat.  Bank -.v.  Olcott,  411,  730. 

Odell,  122,  611. 

Odell  V.  Wooten,  698,  727. 

Ogden  V.  ("owley.  491. 

Ogden  V.  Jackson.  801. 

Ogden  V.  Redd.  690. 

Ogden  V.  Saunders,  10. 

Okell,   William,  .5(K>,  679. 

Olcott,   Cornelius,   131. 

Olcott  V.  Maclean,  120,  802. 

Oldens  v.  Hallet,  96. 

Olds,  M.,  et  al.,  680. 

Oliver  v.   Smith,  111,  600. 

Olmstead,  312. 

Onion  v.  Clark,  340. 

Ontario  Bank  v.   Mumford,  343,  418, 

422. 
Orcutt,  668. 

Oregon   Bulletin   l*rinting  &   Publish- 
ing Co.,    175,    180,   243.   249,    252. 

274,  277,  301,  303,  352. 
Oregon    Iron    Works,    123,    130,    399, 

414. 
Orem  &  Son  v.  Ilarley.  2(54,  2tM3,  297. 
Ornisljy  v.  Dearborn,  459. 
Orne,    Frt'eman,    218.    220,    223,    456. 

490,  547,  548,  »J8(>. 
Osage  Valh\v  tSc   Southern  Kansas  R. 

R.  (%►.,  301. 
Osborn  v.  Baxter,  451. 
Osborn  v.  McBricb',  34.3,  748. 
Otis  V.  (Jazlin.  719.  720. 
Otis    V.    Iladh'v,    140,    790,    809,    811, 

812. 
Ouiniette.    L.    11..   274.   275,   277,   299. 

3(10.  :;o2.  SI  9. 

Overman   v.   (,)ui(k.  .5!H). 

Overton,  W..  :V2S. 

(fwm  iS:   Mnnin.  .*^.'>7. 

Owens.  .Inhn.  .■)T7.  3IM). 

0\\«'ns  V.  (Jrini^ley.  727. 

Oweslry   V.    Cc.bia.   iVM. 

Oxfnrd   In.n   Co.   v.   Slaft«'r,  803,  819. 

I\'icknnl.  1>.  ('..  S41. 
T'adilork,    S..    }(>.">.   ."4-1,    547. 

pMLM't.    in'*. 

r.ii-.'  v.  Lniii,-  7rMi.  S{\:^.  soo. 

Paine  v.  CaMu.-Il.   KiT,  147,  148. 


Index  to  Cases  Cited. 


zliii 


Palmer,  813« 

Palmer,  Charles  N..  577,  675.  677. 

I*almer,  E.  V.,  673. 

Palmer,  James  M.,  265. 

Palmer  v.  Merrill  et  al.,  637. 

Palmer  v.  Preston,  693. 

Pardee  v.  Leitch,  116. 

Paret  v.  Ticknor,  64a 

Parham  &  Dunn,  543. 

Park  V.  Casey,  710,  721. 

Parker,  Renslow  8.,  656. 

Parker  v.  Atwood,  730. 

Parlter  v.  Bradford,  690. 

Parker  &  Morris,  375,  829. 

Parker  v.   Muggridge,  352,  513,  514, 

'«46.  747. 
Parker  &  Peck,  558,  599,  654. 
Parkes,  J.  F.  &  C.  R.,  323,  386,  391, 

534,  536. 
Parks  T.  Goodwin,  728. 
Parks  V.  Sheldon,  367. 
Parsons  v.  Topliflf,  367,  803. 
Partridge  v.  Dearborn,  805,  808. 
Patrick  t.  Bank,  802. 
Patterson.  Charles  G.,  185,  202,  203. 

211,  212,  217,  337,  426,  455,  529, 

544,  556,  561,  562,  563,  642,  643. 
Pattison  &  Co.  v.  Wilbur,  701,  702, 

713. 
Paulson,  745. 
Payne,  830. 
Payne  et  al.  v.  Able  et  a!.,  696,  698, 

701,  715,  725. 
Payne  v.  Solomon,  249. 
Payson  v.  Brooke,  187,  760,  761. 
Payson  v.  Dietz,  140,  141. 
Payson  v.  Payson,  362. 
Payson  v.  Stoever,  348,  763. 
Payson  r:  Withers,  762,  763. 
Peabody.  122,  192,  374.  415,  592. 
Pearee,  Alouzo,  657,  &59,  666,  673. 
Pearce  v.  Foreman,  713. 
Pearsall  v.  McCartney,  680. 
Pearson.  George  W^,  323,  324,  325. 
Pease,  R.  S.,  748,  749. 
Pease  et  al.,  539. 
Pease  r.  Bennett,  547. 
Peck,  Bronson,  204. 
Peck.  J.  Q.  A.,  369,  828. 
Peck  V.  Jenness,   128,  362,  369,  420, 

497,  713. 
Peckham  v.  Burrows,  793,  810,  815. 
Peebles,  Ijcmuel,  499. 
Peel  V.  Ringgold,  418,  747. 
Pegues,  P.  A.,  582. 
Peiper  v.  Harmer,  139,  437. 
Peltasohn,  627. 
Penn.  Jno.  R.,  et  al.,  214,  654,  658, 

680,  702,  741,  755. 
Penn  y.  Edward?,  423. 


Pennell  v.  Percival,  687,  726. 
Penniman  ▼.  Norton,  422,  423. 
Pennington  v.   Lowenstein,   126,  130, 

150,  362. 
Pennington  y.  Sale  &  Phelan  et  al., 

110,  111,  113,  126,  130,  150,  506. 
Penny  v.  Taylor,  378,  638,  713. 
I*eople  y.  Brennan,  133. 
People  V.  Brooks,  644. 
People  y.  Duncan,  343. 
People's    Mail    Steamship    Co.,    110, 

112,  113,  136,  520. 
People's  Safe  Dep.,  etc.,  Inst.,  589. 
Perdue,  Lindsay.  377,  392,  502. 
Perkins,  179,  332,  333,  682. 
Perkins  v.  Gay,  730. 
Perley,  Daniel  J.,  659. 
Perley  y.  Dole,  338,  347. 
Perrear  &  La  Croix,  593. 
Perrin  &  Gaff  Mfg.  Co.,  209. 
Perrin  &  Hauce,  359.  406,  799. 
Perry,  John  S.,  218,  223,  317,  334. 
Perry  &  Allen,  664,  671. 
Perry  y.  Chandler,  361,  362. 
Perry  y.  Longley,  7.  18,  97,  176,  234, 

237,  238.  239,  252,  253,  305. 
Perry  y.  Lorillard  Fire  Ins.  Co.,  349. 
Perry  y.  Somerly  et  al.,  309. 
Ferryman  v.  Allen,  845. 
IVaoa  y.  Pnssmore,  687,  700. 
Peterson  y.  Speer,  657,  067. 
Petrie,  H.,  490. 
Pettis,  Julius  R.,  042,  643. 
Petty  y.  Walker,  660,  661. 
Pfromm,  324,  329. 
Phelan,  Assignee,  y.  Iron  Mt.  Bk.,  396, 

781. 
Phf lf)H    4  ^  ^   47ft 

Phelps!  Caklweli  &  Co.,  321,  324,  577, 

743. 
Phelps  y.  Classen,  164,  274,  299,  304. 
Phelps  y.   Curts,  403,  415,   630,   690, 

721    828 
Phelps' V.    McDonald,  342,   395,   445, 

448,  627.  648. 
Phelps  y.  Sellick,  127,  150,  439,  522, 


no 


Phelps  y.  Stern  et  al.,  281. 
Pliilndolphia    Axle    Works,    270,    272, 

309. 
Phillips,  William  W.,  527,  52a 
Phillips  V.  Bowdoin,  714. 
Phillips  y.  Helmbold,  111,  435,  438. 
Phillips  y.  Russell,  694. 
Phillips  y.  Solomon.  690. 
Phipps    V.    Sedgwick.    394.    403,    829. 
Phoenix  y.   Ingraham.  156,   159,  798, 

812 
Pickering,  William  J.,  268. 
Pickett  y.  McGayick,  731. 


xliv 


Index  to  Cases  Cited. 


Picton,  179.  237. 

Pierce  v.  Evans,  15,  790,  816. 

Pierce  &  Holbrook,  219,  253,  254,  674, 

687,  835,  837. 
Pierce  v.  Phillips,  524. 
Pierce  &  Whaling,  134. 
Pierce  v.  Wilcox,  524,  715: 
Pierson,    William   H.,   220.   336,   646, 

655,  661,  663,  664,  670,  672,  673, 

687. 
Pike  V.  Crehore,  187,  420. 
Pike  V.  Lowell,  438. 
Pike  V.  McDonald,  707,  710. 
l*illow  V,  Langtree,  341. 
Pindcll  V.  Viniont,  425,  512. 
Pioneer  Paper  Co.,  559,  567. 
Piper  V.  Brady,  801,  807,  817. 
Pitt,  Charles  S.,  235,  279. 
Pittock,  Robert,  455,  466,  546. 
Place  et  al.,  165,  169,  176. 
Place  &  Sparkman,  1(*4.  166. 
Planters'  Bank  v.  Conger,  420. 
Plntt.  John  H.,  SHQ. 
Piatt  V.  Archer,  8,  99,  157,  292,  296, 

605,  705. 
Piatt  V.  Parker,  702. 
Piatt  V.   St«'wart.   1(^3,  359,  481,  583, 

788.  805,  809. 
IMayor  v.   Lippincott,  781. 
Plimpton,   Horace,   219,  223. 

v\iuuh,  osn,  (;<;m),  7:15,  738. 

I'ojxuc  V.  .Tovncr,  707. 

Polcninn.  William  C.  38.5,  3.S6. 

rdlnrd.  591. 

TN.llnck  V.  Prutt,  27.  (HH). 

Ponicroy,  C.  W.,  220.  0(]0. 

PomI  v.  McDcnahl.  017,  021. 

Porter  v.  Douclnss.  40.'i.  (;.57,  G07. 

Porlt'i-  V.  Porter.  717,  718. 

Port   ri'in.n   Drv  I)uck  Co.,  4."iO,  527, 

.":>.(),  .■>.*11.  .".-li. 
Portsmouth     8aviiijis     Fund     Society, 

.V.J7. 
Post   V.  C(M-l.in.  l.'O.  791),  S12. 
Vu<t  V.  Ttoi'M-,  141. 
Potter  V.  CoirLTe-liMll.  1.5.  IS.  ID. 
Pot1«M'  V    Wriuht.  i\{CK 
Potts  iV:  (;nr\vo.Ml.  SW).  2ril,  I'm.  ;'>05. 

Powell.  Aiieu  \\.  ;;l'T,  .".'Js.  :]'2U, 
Pow^-ji  V.  KiiMX.  r)(\s,  r.co.  (KM. 

rinnk.inl.    F.   'P..   et    :il.,   741.   742. 

Pr.itt.  cimrii's  c.,  :;s(;.  :{S7. 

Pr.itt.  TK,  LMl. 

Pnitt,   Kdwanl   D..  iMiJ. 

Pi'iitt.   .Jr.,    V.   Curtis   et   ;il..    lod,    l."i4, 

4n:;,  4(iS. 
Pniit  V.  Ku<>.rll.  717.  71^.  Tl'O. 
Pr.iy   V.   'r<iii'.  0*11. 
I'l'riiTi^s  \-.   KiiiL'sley,  ~iCi. 
l*re:^eoit,  Martin,   lo.").  400. 


Preston,  AlVin  B.,  223. 

Preston,    Charles    H.,    185,   364,    365, 

366,  367,  377,  378,  392. 
Preston  v.  Simons,  722,  724. 
Preston  v.  Speer,  659. 
Prewett  v.  Caruthers,  718. 
Price,  333. 

Price,  J.  S.  &  J.,  386. 
Price  V.  Bray,  722,  724,  725. 
Price  V.  Miller,  283.  303, 
Price  V.  Philips,  438. 
Princeton,  Thomas,  281. 
Prior,  Richard,  392,  454. 
Pritchard  v.  Chandler,  147,  440,  441. 
Providence     Co.     Savings     Bank     v. 

Frost,  458,  466. 
Puffer,  Jonas,  675. 
Pugh  V.  Bussell,  96. 
Pugh  V.  York,  721. 
Pullman  v.  Upton,  41.5. 
IMdver.  Eugene.  085,  V)iM]. 
Pulver.  John,  202,  204,  218,  222,  223, 

318   319. 
Pupke,'(;.\&  H.,  302. 
Purcell,  4.sr),  610. 
F»nrcell  <S:  Robinson,  522. 
Purviauce  v.  Union  NatM.  Bank,  350. 
I»urvis,  James  J.,  .323,  321,  576. 
I'usey,  A.,  M4,  839. 
Pusey  v.  B  rati  ley,  109. 

Quack"uboss',  .Tohn  M.,  674. 
Quniike,  r>{\U,  0.s5. 

Rado.  Peter,  277. 

Rjiffauf,  .Jacob.  20.8. 

T:ahil!y  v.  Wils.ui,  340.  842. 

Raiiistdrd,  1).  A.,  409,  0.50.  658,  731. 

Itand  V.  Upliam,  731. 

Kaudall,  15. 

Randall  &  Co.  v.  :M<-Laiu.  364. 

Randall  Sc  Reed.  'JV\. 

Randall  vV:   Sumlerlaud.   2:i7,  239,  243, 

25:i.  204,   iMir,.   207,  303. 
Randail  v.  Sutton.  701. 
Rando]i)h  v.   Can  by.  350. 
Rank,  1H».  m:\,  014. 
Rankin  cV'  rullau  v,  "•^''lorida,  Atlantic 

iS:  (i.  C.  R.  R.  IV)..  251,  4.5.-),  750. 
Rankin  v.  Tliiid  iNaf^  Bank.  S1.5,  SltJ. 
I{ari:nei  v.  Cersoii,  7U0. 
R.'itriiiTe.    RnlMM-t,   22:5,   318.   325.   334. 
Rai!ib.»ii,>.    i;.,]M.|-t    C.,    O.'ib    or..",    OmO, 

0,.~.7.  <*,."!>.  r,7,s. 
Ratlibnn,.  V.  Itl.fkrnnl.  217.  4S3. 
]i.iy,  .Tanie^  '1\.  21S.  40."..  .Vb"..  .V)0..  704. 
liay    V.     Nnr<r\\nitliy.    510.    518,    520. 
R;iy  V.   A\i-lit.  0;;7. 
Tia\  1   V.    Lai'liinn.   7'!1 . 
Kaviiur,   JiiLuU,  2u^,   l-'GU, 


Index  to  Cases  Cited.                               xIy 

Reade  v.  Waterhouse,  420,  425.  Robertson,   David   H.,  219,  657,  668. 

Reakirt,  John,  561.  Robinson,  Jessie  H.,  185,  769,  770. 

Rcavis  V.  Garner,  403,  447.  Robinson,  Julius  A.,  596. 

Redfield,  218,  687.     .  Robinson,    Ward    E.,    176,    631,    642, 

Redman  v.  Gould,  187,  416.  676. 

Redmond  &  Martin,  266,  267,  297.  Robinson  &  Chamberlain,  558,  655. 

Reece  &  Brother,  551.  Robinson  v.  Elliott,  406,  412,  799. 

Reed,  C.  W.,  465.  Robinson  v.  Wisconsin  M.  &  F.  Ins. 

Reed,  Horatio,  638.  Co.  Bk.,  485,  782. 

Reed,  J.  K.  P.,  671.  Robinson  ot  al.  v.  Pesant  et  al.,  471, 

Reed,  John  M.,  163,  176,  177.  483,  704. 

Reed,   Timothy,  666.  Robinson  v.  Wadsworth,  660. 

Reed  v.  BuUington,  525.  714,  730.  Robinson  v.  Wilson,  367. 

Reed  v.  Emory,  706.  Roche  et  al.  v.  P'ox,  208,  209. 

Reed  v.   Pierce,  704.  Rockford,    Rock   Island   &   St.    Louis 

Reed  et  al.  v.  Taylor,  8,  97,  102,  835.  R.  R.  Co.  t.  McKay  &  Aldus,  353. 

Reed  v.  Vaughan,  6,  95,  108,  701,  725.  Roddin  &  Hamilton,  744. 

Reed  v.  Vaughn,  722.  Roden  v.  Jaco,  523,  710,  713. 

Rees  V.  Butler,  710.  Rodger  et  al.,  124,  612. 

Reeser  v.  Johnson,  838.  Rodgers  v.  Coryell,  242. 

Regan  v.  Regan,  726.  Rogers,  Davis,  186,  283. 

Reid  V.  Martin,  692.  Rogers,  W.  M.,  654,  661,  669. 

Reiman  &  Friedlander,  6,  95,  96,  272,  Rogers  v.  Stevenson,  415,  427. 

314,  616,  617.  621,  622,  623,  624.  Rogers  v.   West.   Insurance  Co.,  702, 

•  Rein,  Philip,  185,  202.  703,  709. 

Reitz  V.  People,  689,  691.  Rogers  v.  Winsor,  133,  428. 

Repplier  v.  Bloodgood,  803,  844.  Rohrer's  Appeal,   809,   823. 

Republic  Insurance  Co.,  473,  538,  760,  Rollins  v.  Twitchell,  490. 

761,  762.  Rooney,  C.  J.,  280,  303. 

Reynold.s,  5,  8,  97.  99.  Roosevelt  v.  Mark,  105,  458,  462,  463. 

Reynolds,  Alfred  P.,  613.  Roseberry,  429. 

Reynolds,  Wm.  P.,  395,  475,  829.  Rosenberg,  Israel  M.,  520. 

Rhoades  v.  Blackiston.  343,  417.  Rosenberg,  Myron,  110,  5£W,  631,  633, 

Rhodes,  514.  634,  638,  700. 

Rice,  George,  749,  750.  Rosenfield,  Isaac,  337,  560,  563,  654, 

Rice  V.  Grafton,  795,  804.  661,  662,  663,  664,  668,  678,  679, 

Rice  V.  Maxwell,  844.  841. 

Rice  V.  ^lelendy,  287,  786.  Rosenfields.  269,  270. 

Richards,  200.  529.  Rosenthal,  H.  &  M.,  268. 

Richards.  Andrew  J.,  563.  Rosey.  Louis,  583. 

Richards    v.    Maryland    Ins.    Co.,    24,  Rosey,   Louis  H.,  468,  469,  573,  59a 

334,  440.  Roswig  v.  Seymour,  644. 

Richards  v.  Nixon,  701,  722.  Rowan  v.   Holcomb,  6,  95,   722,   725. 

Richardson,    Clementina   T.,   202.  Rowe  et  al.,  440. 

Richardson,  Henrietta,  et  al.,  107,  145,  Rowe  v.  Page,  97,  101,  141,  372,  436. 

640.  Rowell,  Christopher  C,  666.  673,  680. 

Richardson,  S.  H.,  &  Co.,  386.  Rucknam    v.    Cowell,    108,    710,    713, 

Richter's   Estate,    551,    554,    786.  727. 

.  Riggin  V.  Maguire,  471.  Ruddick  v.  Billings,  161,  163,  164,  171, 

Riggs.  Lechtenberg  &  Co.,  466.  177. 

Riggs  V.  White,  728.  Rudge  v.  Bundle,  694.  710. 

Riker,  209.  Ruohle,  Ferdinand,  521,  522,  532,  533. 

Riordon,  John,  282,  553.  Rugan  v.  West,  186,  427. 

Rison  V.  Knapp,  14.  788.  789,  794,  796,  Rugely    v.    Robinson,    112,    337,    360, 

813,  815,  817,  823,  843.  417,  659,  715. 

Rison  v.   Powell,   140.  Bundle  &  Jones,  4.58,  640. 

Rix   V.   Capitol  Bank,  376,   385,   387,  Rupp,  386. 

392,  802.  Rushin  v.  Gause,  389. 

Robb  V.  Powers,  642.  Russell,  Ex  parte,  587. 

Roberts  v.  Woods,  715.  Russell  v.  Cheatham,  6,  96,  525,  702. 


xlvi 


Index  to  Cases  Cited. 


Russell  V.  McCord,  431.  736. 

Russell  V.  Owen,  139,  491. 

Rust,  Elam,  337,  a5G,  507. 

Ruth,  David.  379,  380,  381,  382,  383, 

385 
Ryan.    Thomas,    237,   238,    243,    301, 

302. 
Ryau  &  Griffin,  444. 
Ryerss  v.  Farwell,  361. 

Sobin,   rhilo  R.,   121,   137,   502,   526. 

Racchi,  332,  512,  586. 

Sackott  V.  Audross,  94.  96,  723,  724, 

725. 
Safe   Deposit   &   Savings   Institution, 

302. 
Safford  v.  Burgess,  396. 
Sage.  Jr.,  v.  Wynkoop,  781,  7a3.  828, 

8:i0. 
Salkey  &  Gerson,  558.  502.  627.      . 
8allee.  William  A.,  219. 
Salmons,  L.  T.,  514. 
Samson  v.  Blake,   110,  134,  138,  163, 

172.  177,  179. 
Samson  v.  Burton  et  al..  115,  129,  ^69, 

370,  420,  428.   032,   O-'U.   (v^8,   794, 

808 
Samson  v.  Clarke.  127.  134.  138,  139, 

lr^^\  163.  179.  370. 
Sf.muel  V.  Cravens,  718. 
SiMulft)rd,  237. 
Snndford  v.  Lackland,  342. 
Snndford  v.  Sinclair.  72S.  729. 
Sands'  Ale  Brewing  Co..  513. 
Sands,  Comfort,  334. 
Sands.   (Jeorgc*  E.,  331.  3.34. 
Sands  V.   Cod  wise,  4(»4,  4()5,  413. 
Sandusky,   S,S1. 
Sandusky  v.  First  National  Bank.  141, 

142,   181. 
Sunford   v.   IIuxf(>rd.   7.S.'i.  S45. 
Snnfnrd  v.   San  ford.  4l!.">.  4.17. 
Sanger  &  S<-ott,  51MJ. 
SnngiT  V.  l'i)tnn,  700,  701. 
Siirgcnt,   Kdward.   IMIJ).   L>70,   271.   309. 
Saunders  v.  ConmionwealilK  r»'.'."l.  7^K\. 
Saundci's.    Wni.    A.,   ."'U.    r»:;i>.    ."."».'?. 
SaiitlinfT  iS:   (Msen.   :;71.  .'mIK   .'h(»,   7:^). 
S.'iv.'li:e.    ."iSS,    llM't. 
Snva-e   V.    I^'.vt.  .~(l.  li:^,. 
Saviims  I»aiik  v.   '\\'»'l»st«'r.  710. 
Sav«)i-y    V.    Slc)rUiiii:.    7"."). 
Sa\\-1. '11.'  V.  Knlliiix.  -4'j:i. 
Sa\v.\<'i'.  .Taints   M..  Tt~'.\,  ."»>«».  T>'.)'.\,  .1*»S, 

.V.tll.  C.L'-J. 
Sawyrr  v.   Ilnair.  'I.'7.  -fM.  -iS7. 
Sa\\>«'i"    <-t    al.    V.    'rmiiiii    d     al..    14. 

.",."i'.».   7^"^.   7'.'."..   7'.»'>.   S'lii.   Sdj. 
S.aii.iii..u.  .J.   V.'Uii-.  L'c.T.  i.>7;;.   •j«.i;^,. 


Scammon  v.  Cole  et  al.,  14,  18,  150, 

159,  780,  788,  790.  795,  810,  811, 

813,  815,  816,  821,  ^43. 
Scammon  v.  KiiAball,  487. 
Schapter,  Samuel,  445. 
Scheiflfer   &    Garrett,    324,    326.     328, 

334,  3;i5,  743. 
Sdienck,  646. 

Schepeler.  J.  F.,  et  al.,  319,  633. 
Schick,  Julius,  18,  238,  255,  787. 
Schlichter.  Cathn.  H.,  et  al.,  13,  301, 

463. 
Schlitz  V.  Schatz,  802. 
Schnepf,   F.,   114,   126,  504,  507.   514, 

661,  818. 
Scliocnenberger,  Jos.,  282,  552. 
Schoticld.  I).  G.,  et  al.,  (556.  662,  754. 
Schofield  V.   Moorehead,  201. 
Schonberg.  J.  A.,  568. 
Schoo,   2.aS.   679. 
Sdinhardt,  Frederick.  469,  470. 
Schulcnberg    v.    Kabureck,    1(J4,    834, 

Schulze  V.  Bolting,  430.  , 

Schuman  v.   Fleckenstcin.   148.  823. 
Schnmpert,   342.   070.   671. 
Schuyler.    S.    I>..    185,    305,   654,    679, 

6S0. 
Schwab.  .Tulius,  595. 
Schwal),  Samuel,  104. 
Schwartz,   M.  T..  31MJ. 
Schwarz,    Henry.   409.   034. 
Scott.  :>i\4. 
Scott.  Dwight.    ."»n3. 
Scott,   Samuel   S.,   (k34. 
Scott.    Collins    cV:    Co.,    017.    618.    610. 

OliO.   r.21.   (il>4. 
Sc(»tt  A:   McCarty.  2S1.  .V»l.  • 
Scntt    V.    Kelly,   .525. 
ScotI    V.    WilUie.    420. 
S(raff<»rd.  C.  (J..  27X  20S. 
Scu.hhM-,    Wil.-ox   vV:   Ogden.   303. 
Scull.    Isaac.   240.   207.    'Ji\S,   29.3,   290. 
Scully    V.    Kirkpatrick.    UMI. 
Si'al-ury.   Jauios   M..  (i7<i.  077.  07S. 
Seaman   v.   Slou«.xhton.  ;i40.  S.^S. 
Scaver  v.   S|)iuU,   71)2. 
ScrkciidolM'.    .1..    ."••m,    07<1. 
Scrnii.l  Xat'l.  r»aiiU  V.   lluut,  79S. 
Second     \.it*i.     IJaiik     V.     State     Xat'l. 

Uaiik.    r.it«,  r.ls.  71.".. 
Scdir\\  ick    \\    i':]<ry,    V.'AK 
S(  duwi'k   V.    l'ri(l<'i)l>ri-:>\   }i\~. 
S«'(l-\\i.k    V.    I,\-ui'h.    Si'.  1. 
S.'.lLTwi.k    V.    .Milh\ar.i.   S24. 
Sc.lLAvi.'k   V.    .Miiirk   cf    al.,    114.   40,";. 
S.  flLMvirk  V.  ria.c  ft  al..  Ms.  412,  574. 

S.Ti. 

Sci^xvi,  k  V.  sii.-iii.-i.i.  7:».".  Sdo. 

S..l-\\i.  k    V.   W  ..riiKrr.   M2.   S4;>. 


Index  to  Cases  Cited. 


xlvii 


Seibel  v.  Simeon,  117,  519. 

Sciling  V.  Gunderman,  417. 

Selby  V.  Gibson,  660.        i 

Selaner  v.  Smith,  698. 

Selfridge  v.  Gill,  602. 

Selfridge  v.  Lithgow,  708. 

Selig,  M.,  568. 

Serra  6  Hijo  v.  Hoffman,  170,  629,  630. 

Sessions  t.  Johnson,   430,   785. 

Severy  v.  Bartlett,  637. 

Seymour,  J.   W.,   634,  642,  643,   644, 

693,  694. 
SejTnour  v.  Browning,  721. 
Seymour  v.   Street,  716,  730. 
Sbcckleford   v.   Collier,   14,   358,  410. 
Sl:afer  &  Hamilton,  193. 
Shafer  &  Wesselhoefft,  123,  648. 
Shaffer  v.  Fritchery  &  Thomas,  133, 

150,  806,  817,  825. 
Shaffer  v.  McMaken,  362. 
ShDnahan  &  West,  745. 
Shitrman  &  Howell.  114. 
Shaw  Y.  Mitchell,  354. 
Shawhan  v.  Wherritt,  427,  701,  789, 

8a5,  806,  819. 
Shay  V.  Sessaman,  354. 
Shea  et  al.,  259,  265. 
Shearman   et   al.   v.   Bingham   et  al., 

96,  107,  120,  142,  145,  174,  791. 
Shearon   v.    Henderson,   370. 
Shears  v.  Solhinger,  8,  9,  97,  99. 
Sheehan,   Daniel,   267,   273,  276,  288, 

289,  300,  308,  470,  601. 
Sheffer,  209,  210. 
Shelden,  George  H.,  682. 
Shellington  v.  Howland,  632,  633,  637. 
Shelley  v.  Elliston,  831. 
Shelton  v.  Pease,  470,  472,  701,  703, 

731. 
Shepard.  Thomas  S..  739,  748,  793. 
Shc-pardson's  Appeal,  8,   101. 
Sheppard,  L.,  323,  465,  526,  540,  541, 

674,  704. 
Sherburne,  309. 
Sherman  v.  Hobart,  718. 
Sherry,  302. 
Sherwood,  B.,  194,  197,  204,  769,  770, 

<  i3. 
Sherwood  v.  Mitchell,  696. 
Shields,  616. 
Shields,  D.,  363,  391. 
Shields  v.  Niagara  Bank,  542. 
Shopman.  6,  383. 
Shippen's  Appeal,  355. 
Shoemaker,  Robert  H.,  655,  674,  678. 
Shomo  V.  Zeigler,  186. 
Shonse,  J.  A.  &  H.  W.,  250,  251,  266, 

267.   272,  304. 
Shryock  v.  Bashore.  99,  101,  102,  838. 
Shuey,  William  H.,  128,  157. 


Shulze  T.  Fleischer,  643. 

Shuman  v.  Strauss,  693,  720. 

Shurtleff  v.   Thompson,   710. 

Sidener  v.  Klier,  791. 

Sidle,  J.  W.,  470,  655,  660,  665,  708, 

841. 
SU-sby  V.  Willis,  275,  455,  461,  477. 
Silverman,  Charles  A.,  5,  16,  94,  95, 

233,  248,  249,  302. 
Sime,  John,  &  Co.,  542  . 
Sirae  &  Co.,  174. 

Simmons,   Solomon,  268,  269,  270. 
Suiipson,  Marcus,  643. 
SiiL'pson  Y.  SaYings  Bank,  100. 
Sims,  828. 

Sims  Y.  Jacobson,  364. 
S;.m&  V.  Ross,  420,  425. 
Sinclair  y.  Smyth,  701. 
Singer  y.  Sloan,  819. 
Skelley,  William  H.,  277,  303,  308. 
Skoll,   Jacob,   123,   283. 
Slafter  y.  Sugar  Refining  Co.,  819. 
Sleek  Y.  Turner,  807. 
Sloan,   Franklin  A.,.  646. 
Sloan  Y.  Lewis,  108,  277,  456. 
Smalley  y.  Taylor,  423. 
Sn.ith,  6,  16,  656,  '657. 
Smith  et  al.,  114,  641,  690. 
Smith,  B.  K.,  601. 
Smith,  Charles,  498. 
Smith,  Charles  A.,  349. 
Smith,  Elijah  E.,  750. 
Smith,   Elmer  C,  565. 
Smith,   E.   M.,  396. 
Smith,  G.  W.,  489. 
Smith,  John  Harper,  130,  285. 
Smith,   John   O.,   136,    137,   138,   197, 

321,  324,  326,  521,  544. 
Smith,   John   P.   &   James,  505,   507, 

508,  597. 
Smith,  John  W.,  383,  384. 
Smith,  John  W.  A.,  383. 
Smith,  Moses  C,  755. 
Smith,  S.  T.,  244,  252,  2.^3,  300,  302. 
Smith,  W.  Fleming.  470. 
Smith  &  Bickford,  655,  664,  674,  677, 

678. 

Smith  Y.  ,  336,  aSO. 

Smith  V.  Auerbach,   155. 
Smith  Y.   Babcock,   706,   722. 
Smith  Y.  Brinckerhoff,  222,  491. 
Smith  Y.  Brown,  368. 
Smith  V.   Crawford,  4.39. 
Smith  Y.  Dispatch  Co..  0*31,  6.32. 
Smith  Y.  Ely,  406.  510,  674.  im,  8.33. 
Smith  Y.  Engle,  3(53,  623.  024,  62,'). 
Smith  Y.  Gordon,  360,  361,  405,  422, 

423. 
Smith  Y.  Krauskopf,  650. 


xlviii 


Index  to  Cases  Cited. 


SDiith  V.  Lawton,  3G4. 

Smith  V.  Little,  157,  800. 

Smith  V.  Manufacturers*  Nat'l.  Bank, 
758. 

Smith  V.  Mason,  133,  136,  ^47,  171, 
181    183 

Smith  V.  McLean,  40(3,  789,  810,  843. 

Siuith  V.  Ramsay,  730. 

Smith  V.  Scholtz,  300.  4(X),  401. 

Smith  et  al.  v.  Teutouia  Insurance  Co., 
11,  251,  253. 

Smoot  .V.  Morehouse,  339. 

Snedaker,  J.  M.,  112.  113.  534. 

Suedaker,   M.  J.,  512,  520. 

Sitcw,  GeorKc  W.,  134,  138,  355. 

Soci(^t6  D'Espargnes  v.  MoIIeury,  524. 

Soldiers'  Business  Messenger  &  Dis- 
patch Co.,  509. 

Solis,  Andrew  J.,  55(5,  558,  (345. 

Soi(»niou.  (;(39,  070,  (371,  072. 

Solomon,   Joseph,  388. 

Son,    Nathan   A.,   572.   678. 

Sonneborn  v.  Stewart,  312. 

Sorden  v.  (iatewuiMl,  525.  725. 

Southern  v.  Fisher.  104,  (33(>. 

Southern  Express  Co.  v.  Connor,  421. 

Southern  Minnesota  R.  R.  Co.,  238, 
459.   757. 

South  Side  R.   R.  Co.,   132.  143. 

SpjMles.  Michael  II.,  (;17.  ()18.  619,  (520. 

Spaldiug    V.    Dixon,    472. 

Sinlding  Y.   New  York,  703. 

Si'firhawk  v.   Broonir,  704. 

Spiirhawk  v.   (Jochran.  354. 

Spi.rhawk   v.    Drcxel.   3.52,   4S«;,    S3.5. 

Spnrliawk  v.   Rirhards,   7t)9. 

Si»jiuhliii^  V.    Dixon.   IVM. 

Spauldiui:  v,  M((Jovi'ni,  140,  154.  15<5. 

Si  take   v.    Kinard,  44^5. 

S[.(-n<er.   (Jno. 

Spi  vrr,   V.   iV   A..    103. 

Spiccr  ct   al.  v.  \A'ai«l  vi  al..  25:'.  ?,{Ck 

Spilliuau,    PH'iijannii,    nil.   020. 

Spilin:iii   V.  .Inlinson.  44S.  49.*>.  ."'»25. 

SpooiuT  V.   UnN>:cll,  Tin. 

Si»riiiirer  v.    X'ainlorptx-l.    121. 

Str.tf.  .Tnlm  .T..   IIU. 

StjilYnrd   V.   (Jr.HU.  542. 

StM'lry  V.  SntlKTlaii.l.  :;«;2.  452.  7KS. 
71  Ml. 

St:!rv,.ll.    27:?.    TCTk 

Siaiislirld.    .':»().    (W«). 

Si;  1. 1  ill.    'Ji\'2. 

S'.-irk   V.   Slin->MH.  Tl'^. 

Slarkw  c.-mIxt    y.    ( "lrv«'laii<l    In-.    Co.. 

1  ''7      '•  1<» 

Stj.tc   15aii]<   V.   ^^'ill...I•Il.  •;.  !».'. 
Sl:it,<    V.    p.. '1111111.'.    r,."7.    (;.■«.►. 
Statf  V.   I'j'rri-^,  :i:!7. 


State  V.  Pike,  564. 

Stbte  V.  Rollins.  187,  641. 

State  of  Louisiana  v.  Recorder,  513. 

State  of  North  Carolina  v.  Trustees  of 

University,  139,  147.  . 
State  Savings  Association  v.  Kellogg, 

760. 
Steadman,  Enoch,  111,  661. 
Steadman   v.   Jones,  412. 
Steadman  v.  Taylor,  400. 
Stehbins  v.  Sherman,  719. 
Steel,  Roscoe  R.,  373. 
Steele  v.  Moody,  374,  448,  627,  030. 
Steele   v.   Towne,  417. 
Steelman  v.  Mattix,  99,  100. 
Sterne   v.   Aylesworth,   346,   602,   659. 
Steevens  v.   Earles,  343,  602. 
Stein,  543,  782. 
Steiner,  599. 

Stcinnian,    Louis   E.,   278. 
Stcinmetz   v.   Ainslie,   705. 
Stiinmons  v.  Burford,  525. 
Stephens,  E.  R.,  532.  545,  551,  552. 
Stephens   v.   Brown.   730. 
Stephens  v.  Ely,  723. 
Stepp  V.  Stahl,  101. 
Stern,  310. 

Stern   v.   Nusshaum,   701,   717. 
Stetson,   Charles  A.,   318. 
Stevens.   Ezra   M.,  322.  4r,S,  ,549. 
Sievens,    R..   2.59,   200,   (590.   740. 
Stevens,   W.   S.,  :10(J,  377,  378,   385. 
Stevens  v.  Earles,  :^4.3,  444.  (502. 
Stevens  v.  Ihuiser.  437,  44(1.  444,  448. 
StoM'Us  v.   Meciianii-s'  Saviui:s  Bank, 

Sttvnis   v.    Palnior,   444,   451, 

Sti  v^-nson  V.  .larkson.  74.3. 

S!<'veiisnii   V.  McLanMi.  287. 

Stewart,   R.   R.,  :i<)5. 

Stewart.   Taylnr   R.,   514.    .521. 

St(  wart   V.  .\iulrison,  715,  710. 

Si<  wart  V.   Cnlwrll.   70S. 

Stewart    v.    Eiiiers(.n.    r.irj.   (59:>. 

Stewart   v.  (Jrreii.  712.  721. 

Stewart    v.    I  Iar;;r.>ve.    :U1.    .5oS,    (5.5(5, 

711,  7:'.i. 
Stewart  V.   I<i.]..i'  v\  nl.,    KM.  4(i5.  534. 
Stewart  v.  X;H.  riii..n  T'.aiik,  342. 
S(«'\\;ir1    vV-    Newt  nil,   :'.sr». 
Siewart    A-.    K<'<klc<<.    710.  717. 
Si«'\\arl    V.    SMiiii.'j.orii,   :\iCi, 
Siew.irt     V.     \\"ar<lt'n.    l\~il 
St.   llrh'ii-*   Mill   Co..  .-.lo. 
Stl.l^n.'v    V.    \\\]\,    !:•!.    IC:*.,    171,    181, 

IS':. 

S:;i.'^   V.   I..-iy.   L'1.~..   7"L'.   725. 

S'i!hv.ii.  .1.  u,.  :;■_':;. 

Siillwcll.    ^\■illi.^ll.    ("Idl. 
Si'llw.-ll    V.    (•...>]„>.    71^,    719. 


Index  to  Cases  Cited. 


xlix 


Slillwell  V.  Walker,  104. 

Sanson  r.  McMurray,  638,  639. 

Stobaugh  T.  Mills,  834,  837. 

Slockwell  et  al.,  831. 

Stockwell  V.  Silloway,  8,  100,  369,  643, 

703. 
Stoddard  t.   Locke,  369. 
Stokes,  Edward  S.,  332,  654. 
Stokes  Y.  Mason,  691,  693. 
Stokes  V.  State,  516,  598. 
Sioll  V.  Wilson,  722,  723,  724. 
Stone  V.  Miller,  475. 
Stone  V.  National  Bank,  637,  638. 
Storer  r.  Haynes,  831. 
Storm  V.  Davenport,  422. 
Storm  V.  Waddell.  405,  495,  498. 
Storms  &  Co.,  467. 
Story  V.  Nowlan,  248. 
Stotesbury  v.  Cadwallader,  151. 
Stow  V.   Parks,  102,  723,  725. 
Stowe,  822. 

Stowers,  J.  R.,  et  al.,  739. 
Strachan,  456,  457,  686. 
Strachan,  William  S.,  539. 
Strader  v.  Lloyd,  726. 
Strain  v.  Gourdin,  164,  792,  804,  825. 
Stranahan  v.  Gregory  &  Co.,  817. 
Strauss,  Bernard,  185,  526,  530. 
Sireeper  v.  McKee,  495. 
Street  v.   Dawson,  18,  149,   162,  786, 

824. 
StrcH'ter  v.  Sumner,  360,  361. 
Strong  V.  Clawson,  447,  701. 
Stuart  V.  Aumueller  et  al.,  293. 
Stuart   V.   Mines,   111,   217,   293,  435. 
Stubbs,  837. 

Sturjfeon,  Edward  T.,  204. 
Sturgis  T.  Crowninshield,  5,  9,  10,  24, 

94.  96,  07. 
Stnrgis.  649. 
Sturgis  V.  Con)y,  589. 
Stuyvesant  Bank,  326,  328,  497,  565, 

567,  599,  COS. 
SnUivan  v.  Bridge,  416, 
Sullivan  v.  Hie  skill,  100,  838. 
Hammers,  C.  M.,  390. 
Sutherland,  Israel,  344. 
SutJierland,  Robert,  245.  246,  248,  298, 

299.  301,  469. 
Sutherland,  Robert  A.,  245,  676,  677, 

679,  685. 
Sutherland  v.  Davis,  420. 
Sutherland  v.  Kellogg  et  al.,  174,  176, 

177,  178. 
Sutherland    v.    Lake    Superior    Canal 

Co.,   128,   152,  514. 
Siitro  V.  Hoile,  345. 
Siiydam  v.  Walker.  657,  660. 
Swain  v.  Barber,  477. 


Swan  v.  Littlefield,  673. 

Swearinger  &  Lamar,  374. 

Sweatt  V.  Boston,  Hartford  &  Erie  R. 

R.  Co.,  11,  174,  177,  206,  757,  758. 
Sweet  et  al.,  582. 
Swepson  v.  Rouse,  419,  421,  431. 
Switzer  v.  Zeller,  423. 
Swope  et  al.  v.  Arnold,  Assignee,  508. 
Sykes,  James  W.,  259,  260,  261,  262, 

304. 
Symonds  v.  Barnes,  701. 

Tnlbert  v.  Melton,  525. 
Talbot,  John,  774,  776. 
Talcott,  479. 

Talcott  V.  Dudley,  352,  745,  746. 
Talcott  V.  Goodwin,  419. 
Tallman,  Darus,  564,  076. 
Tanner,  Edward  P.,  560,  561. 
Tappan  v.  Norvell,  726. 
Taylor,  599. 

Taylor,  Samuel  T.,  113,  042,  689,  695. 
Teylor,  William,  389. 
Taylor,  William  N.,  &  Co.,  268. 
Taylor  v.  Bonnett,  116. 
Taylor  v.  Nixon,  718. 
Taylor  v.  Rasch,  151,  461,  753. 
Taylor  v.   Renn,  692,  721. 
Taylor  v.  Whitthorn,  708. 
Tebbets,  John  C,  218,  054,  655.  675. 
Tebbetts  v.  Torr,  356. 
Temple,  735,  828. 
Ten  Eyck  &  Choate,    182. 
Tenney  et  al.  v.  Collins  732. 
Tenth  Nat.   Bank  v.   S^mger,  126. 
Tenth  Nat'l.  Bank  v.  Warren,  782. 
Terry,  Lyman,  236,  325. 
Terry  &  Cleaver,  796,  807. 
'I'ortelling,  323,  »)1. 
Tesson,  E.  P.  &  E.  M..  744. 
Thames  v.  Miller,  111.  129.  174. 
Thiell.  W.  H.,  380,  381,  392    393. 
Thomas,  James  S.,  308. 
Thomas,  Veeder  G.,  (539. 
Thomas  &  Sivyer,  494,  737. 
Thomas  v.   Cruttenden,  448. 
Thomas  v.  Hunter,  731. 
Thomas  v.  Jones,  702. 
Thomas  v.  Shaw,  711,  712. 
Thompson,  (583. 

'I'hompson,  James,  337,  382,  602. 
Thompson,   John,   676. 
■  Thompson  v.  Alger,  6,  95. 
Thompson  v.  Hewitt.  709.  711. 
Thompson  &  McClallen,  2.")7.  261. 
Thompson  v.  Moses.  114. 
Thompson  v.  Spittle,  7.'4. 
Thompson  v.  Wiley,   726. 
Thoms  V.  Thorns,  704. 


Index  to  Cases  Cited. 


Thornburgh  v.  Madren,  727. 
Thoruhill  et  al.  v.  Bank  of  Louisiana 

et  al.,  7,  8,  99,  176,  177,  178,  183, 

235   764. 
Thoruhill  v.*  Link,  238,  280. 
Thornton,   Alvin   G.,   382. 
Thornton  v.  Hogan,  317,  702. 
Tborp,  Stillman,  442. 
Thrall  v.  Cranipton,  439. 
Thrasher  v.  Bentley,  835. 
Thurmond  v.   Andrews,  404,  702. 
Tichenor  v.  Allen,  440,  523. 
Tiernan  v.  Woodruff,  698. 
Tiffany  v.  Boatman's  Savings  Inst'n, 

151,  157,  353,  801,  825,  834.  839, 

Ml. 
Tiffany  v.   Lucas,  790,  834,  839.  840, 

843. 
Tiffany  v.  Morrison,  782.  7a3. 
Tiftt.  124,  608,  609,  610.  (KU. 
Tills  &   May,  357,  508,  509. 
Timothy  v.   Roed.  679. 
Tinker  v.  Van  Dyke,  8(^,  819. 
Tinkum   v.   O'Nenle,   6.S5. 
Tivoli   Brewinjr   Co..   264. 
ToV)las  V.  Rogers,  477.  707. 
'i'ohin  V.  Trump.  8,  101. 
'J'od.l  V.  Barton,  (539. 
Tompkins  v.  Bennett,  702,  726.  731. 
Tonkin    &    Trewartha,    17,    2'Xi,    280, 

5.M.  78(). 
Tnnne.  D.  II.,  :^>S0.  ,38(). 
Toof  et  al.  V.  Martin.  14.  IS,  786,  788, 

794,  S(J9,  S17,  819. 
Tuoker.   Samuel  B.,  624. 
Teombs   V.    Piiluirr,   447. 
T«»W(»r.  .lulius.  273. 
Towlo  V.   I)avrnpi)rt,  :V.)il  (MU). 
Towle   V.    U()l»insoii.    699. 
Town  et  al..  4«r>. 
Town.  U.   M.  jS:   S.   K..  <;ol>. 
'"IVnviisc'ml.  AN'illiniii   K..  «;."il. 
Ti'w  iioicnd  V.  LrMiinnl.  12N. 
Tni<  y.   Wni.   W..   rt   nl.,  <r,4. 
Trn<lors'  Nnt'l.  Hjink  v.  ('jiniphcll.  1.V2 

154.   lM."i.   420,   794,    TlMj.   HMl,   S14, 

SL'l. 
rr;>ft.»n.   (\VX 
rr.iplijiL'oii,   (175. 
ruisk,    Ucnj.-miiii   .T.    11.,  ."I'lfi. 
Ti(';i(l\\rll   V.    li()ll(.\\jiy.   r.'.M. 
Tk'.-hIw  rll   V.    Mni'iliii.   r.'.Mi. 
I'l.-.it.  (Kit. 

rmp.oiil    X.-iil  ( "•»..  SlJT. 
rr»'in«-iit    \;il.     r»k..     K\    i»:irl<',    .'iL'n. 
Tiiii     et    ;il..    i7!».    4^»». 
Tiiiiililc    V.    \\illi.iin<nii.    :',\\.    .M).".. 
"I'l  iiiMniiit.-iiii.    Tile.    .~>S1. 
Tiipl.-tl    V.    ll.iiil.-y.    r^'Ji',.    ."!iT.    SM. 
'J'i'«»\\l»ri(lLrr.   (iiii;.    »iii7. 


T 
T 


T 


Tioy  Woolen  Co.,  165,  167,  175,  445, 

459,  490. 
Truitt  V.  Truitt,  715. 
Tubbs  V.  Williams,  476. 
Tucker  v.   Daly,  353. 
Tucker  et  al.  v.  Opelousas  &   Great 

Western  R.  R.  Co.,  15,  244,  260, 

757. 
Tucker   v.   Oxley,   23,    105,   484,   486, 

488,  601,  750. 
Tuesley  v.   Robinson,  377. 
Tulley,    Riley,   582. 
Tunno  v.  Bethune,  476,  489. 
Turnbull  Jr.,  v.  Payson,  200.  390. 
'I'urner  v.  Esselman,  477. 
'i'urner  v.  Gatewood,  (»4,  639. 
Turner  v.  Shenkmeyer,  339. 
Turner  v.  The  Skylark,  114. 
Tuttle  V.  Truax,  813,  822. 
Tjler,  6()9.  670. 

Tyler,  Assignee,  v.  Brock,  784. 
Tjrell,  Daniel,  678. 

I'dall  v.  District,  418. 
Uhich,  Isaac,  et  al..  136,  137.  577. 
I'liich.  Isaac,   127,  131,  134. 
I'nderwood   v.    Eastman.   718,   719. 
I' npe witter  v.   Vou  Sachs  et  al.,  348, 

4.")8,  817. 
Union    Canal    Co.    v.    Woodside,    437, 

43S. 

T'liion  Vmifw  R.  R.  Co.,  248. 
I'pton  V.   Burnham.  761,  762.  763. 
l^pton  V.   Euirh'hart.   762. 
l'l't(ui   V.   llanshrouKh.   159.  357,  760. 

7(;i,  762. 
Viaii  V.  lloujllctte.  710. 
I'shiM-  V.   Pi'ns.-,  liSi). 
T'.   S.   V.   BaytM",    S.~0,    S."»l. 
I'.   S.   V.    BlacU.   .564,   84S. 
r.   S.   V.  Clark,    11>4,    222,    .^8,    849, 

S50. 
T'.   S.   V.   Davis.   7o3. 
T'.   S.   V.   Driiiiiii:.   1^-JI. 
r.   S.   V.    D<.M.in>.   (Ml. 
r.   S.   V.   Fishrr.   .VJS. 
r.   S.    V.    Fi-:mk,   Slt». 
r.    S.    V.    {\v:\\y,    Sl!(. 
r.    S.    V.    IIiMT..!!.   (Hi(».   7(a. 
1'.  S.   V.   Kiiiu.  7n.*;. 
r.    S.    V.    l.alnnv,    S<S. 
r.    S.    V.    M;i(k..y.    in;, 
r.    S.    V.    .\iK..l<.    L'L'l. 
I'.    S.    V.    l*;is>-innr('.    iTi. 

I',  s.  V.  rciiii.  M'.».  sr.o. 

r.  s.  V.  rn-.Mtt.  r.f.K  ms. 

r.  s.  V.  riiv,.y.  s:.i. 

r.  s.  V.  i:..i.  Kmv.  171.  c.'.t'j.  -ic,  700. 

r.    S.    V.    Siiiiih.    ^17.   ^.",(1. 

r.  s.  V.  'I'liMiiKiv.  si".».  ^r.i. 


Index  to  Cases  Cited. 


li 


U.  S.  V.  Throckmorton,  471,  703. 
U.  S.  Trust  Co.   V.   Sedgwick,   401. 

Vairin  v.  Eidmoiison,  424,  425. 

Valentine,  William  H.,  530. 

Valentine  v.  HoUoman.  221,  423. 

Valk,  Abm..  et  al.,  042. 

Valley  Nat'l.  Bk.  v.  Meyers,  588. 

Valliquette,  258. 

Van  Alslyne  v.  Crare,  280. 

Van  Anken,  Aaron,  620,  622. 

Vanderheyden  v.  Mallory,  458,  704. 

Vnnderhood  y.  Bank,  15. 

Van  Dyke  v.  Tinker,  149,  281. 

Van  Hein  v.  Elkus,  101. 

Van  Kleeck  v.  Thurber,  245,  304. 

Van  Nostrand  v.  Carr,  7,  97,  98. 

Van  Reimsdyke  y.  Kane  ex.,  25. 

Vai:  Riper,  G.  &  J.  J.,  683. 

Van  Tuyl,  Andrew  P.,  558,  563,  568, 

687. 
Vr.nuxem  v.  Hazlehursts,  96. 
Varnum  v.  Wheeler,  723. 
Veisilius  v.   Versilius,   152.   154,   155. 
Vetterlein,  Bernhard  T.,  556,  559. 
Vetterlein,  Theodore  H.,  468,  469,  605, 

752. 
Vickery,  Jonathan  J.,  468. 
Vidal  V.  Ocean  Ins.  Co.,  111. 
Viele  V.  Blanchard,  723. 
Viele  V.  Ogilvie,  718. 
Vila,  James,  454. 
Vinton,  683. 
Vicsca  V.  Weed,  728. 
Voirel,  Henry,  110,  136,  453,  520,  557, 

563    564. 
Vogle  V.  Lathrop,  156,  806,  807,  808, 

818. 
Vogel  &  Reynolds,  210. 
VoKler,  E.  A.,  382,  384,  388. 
Voight  V.  Lewis,  433. 
Von  Sachs  v.  Kretz,  488.  637. 
Voorhees   v.   Bouesteel,   154,   410. 
Voorhees  v.  Frisbie,  140. 
Vorbeck,  646. 
Vyrd  V.  Harrold  et  al.,  122. 

Waddell,  W.  C.  H.,  110,  336,  495,  498. 
Wadsworth  v.  Tyler,  14,  17,  148,  149, 

233,  786,  788,  816.  839. 
M'ager  v.  Hall,  553,  788,  780,  795,  796, 

797,  809,  810,  812,  815,  819. 
Wajrgoner,  Samuel  D.,  678. 
Waite  &  Crocker,  243,  266,  278,  27J>, 

298.  595,  597,  739. 
Waite,  W.  H.,  et  al..  15,  237,  250. 
WaitBfelder  et  al.,  402. 
Wakeman   v.   Hoyt,  256,   820. 
Walbridge  v,  Harroon,  719. 


Walbrun  v.  Babbitt,  164,  815,  834. 

Wald  &  Aehle,  619. 

Wales  V.  Lyon,  701,  731. 

Walker,  in  re,  12,  13,  229,  395. 

Walker,  Andrew  J.,  222. 

Walker,  William  A.,  643. 

Walker,  Wiljiam  S.,  215. 

Walker  v.  Barton,  470,  480,  482,  584. 

Walker  v.  Seigel,  350. 

Walker  v.  Towner,  630. 

Wallace,  110,  113,  131,  136,  138,  661. 

Wallace   v.    Conrad,   535. 

AA'allace  &  Newton,  742. 

Waller  v.  Edwards,  713. 

Walshe,  Blaney  T.,  621,  623. 

Walther,  Pius,  et  al.,  530,  537. 

Walton,  P.  E.,  et  al.,  323,  482,  530, 

541;  544.  549,  551,  584,  788,  815. 
Walton,  J.  J.  &  C.  W.,  281. 
Ward,  George  S.,  366,  367,  585,  596. 
Ward  V.  Barber,  709. 
Ward  V.  Jenkins,  139, 
Wardwell  v.  Foster,  719. 
Warner,  J.  H.,  et  al.,  275. 
Warner,  S.  P.,  604,  666,  795,  797. 
Warner  v.  Cronkhite,  692. 
Warren,  Henry,  745. 
Warren  v.  Delaware,  L.  &  West.  R. 

R.  Co.,  817,  819. 
Warren  v.  Garber,  819. 
Warren  v.  Homestead,  444,  447,  451. 
Warren  v.  Miller,  439. 
Warren  Savings  Bank  v.  Palmer,  267. 
Warren  v.  Syme,  448. 
Wwren  v.  Tenth  National  Bank,  130, 

151,  175,  790,  794,  7«),  817,  818. 
Warshing,  J.  &  S.,  582. 
Wartmough  v.   Gilliams,   475. 
Washburn,  584. 
Washington  Marine  Ins.  Co.,  235,  247, 

292. 
Waterman  v.  Robinson,  187. 
Watrous,  Martin,  et  al.,  539. 
Watkins  v.  Pinkney,  116,  498. 
Watson,  12,  214.  266. 
Watson,  John,  390. 
Watson    V.    Citizens*    Savings    Bank, 

110,  127.  764,  765. 
W^atson  V.  Poague,  821. 
Watson  &  Reynolds,  646. 
Watson  V.  Taylor,  807. 
Watts,  Henry  M.,  203,  204,  224. 
Waurer  v.  Frantz,  19. 
Way  V.   Howe,  730. 
Way  V.  Sperry,  719. 
Weakley  v.  Miller,  140,  436. 
Weamer,  David,  128. 
Weaver,  Christopher,  248,  255,  260. 
Webb,  737. 


lii 


Index  to  Cases  Cited. 


Webb,  J.  C,  &  Co.,  479.  480,  482. 
Webb   V.    Sachs,   788,    703,   794,   798, 

806,  809,  819. 
Webb  &  Taylor,  G83. 
Webb,  Win.  D.,  &  Co.,  744. 
Weber  Furniture  Co.,  616,  619,  621. 
Webster  v.  Upton,  760,  "762,  763. 
Webster  v.   Woolbridge.  508. 
Weeks,  Charles  R.,  507. 
Weeks,  George  S.,  467    501. 
Weikert  et  al.,  257,  263. 
Welner  v.  Fa  mum,  835. 
Weiseufeld  v.  Mispelhorn,  111. 
Weitzel,  235. 

Welch,  William,  382,  509. 
Weld  V.  O'Brien,  116. 
Welles,  610 
Wells  et  al..  Ex  parte  H.  B.   Claflin 

&  Co.,  15,  2:{0,  245,  252,  253,  257, 

301. 
Wells,  J.   L.,  243. 
Wells  V.  Brackett,  108,  186. 
W  ells  V.  Brander,  362,  365. 
Wells  V.   Dalrymple,   179. 
Wells  V.  Lamprey,  648. 
Wente  v.  Youiik,  105. 
West  V.  Creditors,  98. 
West   Phila.  Bk.  v.  Dickson,  784. 
Westbrook  Mfg.  Co.  v.  Grant,  3(53. 
Westcott,  Charles  S.,  250,  2(;i.  262. 
Westenberger  v.  Wheaton,  712. 
Western   Ins.  Co.,  :«9. 
Western   S.   &   T.   Co.,   200,   267,   270, 

274,  2S0.  2S}). 
Wet  more  &   Bro.  124. 
Weyluiuscii.  Win.,  et  jil.,  20<». 
Wheeler  &  Lang,  7(18,  S2S,  KM. 
Wheeler  v.   KeadinL',   114. 
Wheelo<-k  v.   Lee.  354.  3l>0,  415. 
Wl'etinore.   670. 
Wliipi.le,   622. 
Whipple,   U.    M.,   114. 
Whipps   V.    Ellis.   Slil. 
Whitaker  v.  Chijpnuin.  094. 
White  vt   ;il..  647,   7S2. 
White.    Willi.Miii   v..  <h1.  672. 
White  V.   ('ushiii-    710. 
White  V.  GritfiiiL:.   7«;S. 
White    V.    Unw.   722. 
White   V.   .7(Mies.    l."»r),    4''>.'^ 
White   iV:    M;iy.   414. 
Whiti-  V.    IM.-itt.   r.'.r.. 
White   V.   Katter.v.   L':'>::.  SoO,  S'J4. 
Whitr    V.    UitprltV.    l«i. 
Wl.itrhejiil.  .Folin   H..  .'*77.  .".SlJ.  ."!».";. 
Wl:itehnii^<..  ('.  II..  f.i:;.  (V.V2. 
Whilheil    V.    IMINlniry.    .'Kw!.    ;;72.    -111.', 

IIMI. 
M'hitiii-.  Chest. T  M..  «;:;4. 
Whitninn  v.   Hiitlcr.   U;:.   l.".n.  .".'J-J. 


Whitney,  629. 

Whitney  et  al.,  673. 

Whitney  v.  Crafts,  700. 

Whitney  v.   Lodge,   111. 

Whitridge  v.  Taylor,  524. 

Whittaker,  532. 

Whyte,  William,  539. 

Wickham  v.  Valle,  354. 

Wicks  &  Co.  V.  Perkins,  518,  524. 

Wiener,  537. 

Wierlaski,  Jacob,  212. 

Wiggers,  643.  692. 

Wilbur,  Jeremiah  G.,  114,  129,  131. 

Wilbur  V.  Wilson.  370. 

Wilbur  V.  Stockholders.  399,  400,  485. 

486. 
Wild,  467. 

Wiley.  William  II.,  501,  751. 
Wilkins  v.   Onris,  354. 
Wilkin.s  V.  Warren,  709. 
Wilkinson's  Appeal,  798,  806. 
Wilkinson,  Joseph  Ij.,  (\H(}. 
Wilkinson  v.  Doblue,   155,  1.58. 
Wilkinson  v.   Wait,  379,  388. 
Williams,  Daniel,  595. 
Williams.  David    B.,    362,    366,    468, 

5tS5.  60."). 
Williams,  Elias  G..  2J)S,  305. 
Williams,   Henry    B.,    748. 
Williams,  Zibn,  380.  381,  392. 
Williams  v.  Atkinson,  367,  698. 
Williams  v.    Btiteher,   7t)l. 
Williams  iV:    ('.►..    236,    238,    242,   2r>4, 

2<;6,  277.  738,  7S7. 
Williams  v.   Ilarkins.  472.   708. 
Williams  v.   Merritt.  373. 
Williams  vV:   M(  rinu'ters,  280,   642. 
Williams  v.   Miller,  417. 
Williams  v.   Unhluns,  716. 
Williams   v.  Vermeule.  447. 
Williams  v.   Whiting.   tv54. 
Williamson   v.   Cnl((M-d.  .Til,  .352. 
Williams»»ii   v.   Diekens.  005.  7t^-"),  70<3. 
A^'iliis  V.  Caipenter,  1()5.  TAi). 
Wills  V.   Clatlin.   1S7. 
WihMut^.  .lust  us  B..   <U<». 
Wilson.   Geovire.   »*•.")<>. 
^^■iNon.    {\u\,   liCl.   262. 
^^•iNol^    W.    1'.,  r,,SL>. 
\\'iNnii   V.    liiiiiknian   et    al.,   l.'^iO,    l.'Jt, 

7!  IS.   SOC.   S-_>4. 
A\'il<oii    V.    ('a]nii'o.   <>o2. 
WiUoii    V.  City  Bank  of  St.  Panl.  2:U. 

L*n.  ISO.  T'.u.  7:»s,  s(i.'..  Nw;.  .si 7. 

Wilson   iV:   (Jreiir.  »;nll,  (ill.  612. 
W'ilsnii   V.   Harper.    1S7. 

^^'il<on  V.  sto.i.iai-ii.  i:is.  s^x 

\\'ilson    V.   'riiipin.   ."Iti. 
A\ilt    V.    Sii.kn.'V.  4::7.   44(». 
NV'iikrii-.   I  >;iiiieL  712. 


Index  to  Cases  Cited. 


liii 


Winn,  Elijah  E.,  507,  522,  532. 
Winship,  Edwin  K.,  562. 
Winship  v.  Phillips,  715. 
Winslow  y.  Bliss,  490,  802. 
Win  slow  V.  Clark,  524,  525,  787,  803, 

825. 
Winsor,  6i8,  659. 

Winsor  v.  Kendall,  241,  344,  803,  814. 
Winsor  v.  McLellan,  352,  359. 
Winter  (In  re  Barrow,  re  Loeb,  Simon 

&  Co.,  re  Winter),  110. 
Winters  v.  Claitor,  395,  828. 
Winter  v.  Iowa  M.  &  North  Pacific 

R.  R.  Co.,  250,  255,  258,  758. 
WiRemitz,  David,  8,  101. 
Winthrop,  Greville  T..  642. 
Wise  V.  Decker,  421. 
Wiswall  V.  Campbell,  180. 
Withrow  V.  Fowler,  748,  793. 
Witkowski,  558. 
Witt  V.  Hereth,  806. 
Wolcott  V.  Hodpe.  695. 
Wolfe  V.  Bate,  706. 
Wood,  Edward  T..  224. 
Wood,  J.  P.,  799. 
Wood  V.  Bailey,  166. 
Wood  V.  Boyd.  351. 
Wood  V.  Grundy,  186. 
Wood  V.  Hazen,  632. 
Wood  M.   &  R.   Co.  V.  Brooke,   133, 

346,  433. 
Wood  V.  Owings,  25,  792. 
Woodall  V.  Holliday,  421. 
Woodard  v.  Herbert,  471,  475. 
Woodbury  v.  Perkins,  709. 
Woodford  v.  Chamberlain,  272. 
Woodin  V.  F razee,  349. 
Woods,  Thomas,  246,  256,  303. 
Woods  V.  Buckwell,  173. 
Woods  T.  Forsyth,  146. 
Woods  V.  Oakman,  344. 
Woodward,  George  &  Julius  C,  565. 
Woodward,  Wm.  S..  197,  565. 
Woolfolk  V.  Gunn,  116. 
Woolfolk  V.  Murray,  389. 
Woolfolk  V.  Plant,  698. 
Woolford,  Staats  D.,  568. 
Wootoey  ▼.  Cade,  694. 


W^oolums,  B.  W.  &  J.  H.,  645. 

W^ooten  V.  Clark,  405. 

Work,  McCough  &  Co.,  174,  755. 

World  Company  v.  Brooks,  636. 

Worthington,  134,  504. 

Wright.  Charles  R..  et  al.,  654. 

Wright,  George  C,  387. 

W^right,  John   S.,   14,   219,   466,   564, 

603,  631,  700. 
Wright,  Joseph  B.,  247,  788,  805,  807, 

809,  818. 
W^right,  J.  W.,  204. 
Wright  V.  Filley,  245. 
Wright  V.  Foster,  488. 
Wright  V.  Johnson,  149,  335. 
W^right  V.  Nat'l.  Bk.,  399. 
Wright  V.  Watkins,  108,  701. 
Wronkow  &  Hogan,  609,  611,  612. 
Wrisley,  398. 
Wyatt,  W..  655,  656. 
Wylie,  William  H.,  335,  378,  383,  384. 
Wylie  V.  Breck,  479,  482. 
Wynne.  Charles  H.,  18,  113,  358.  403, 
429,  479,  482,  497,  511,  786,  791,  792. 

Yarborough  v.  Wood,  491. 

Yates  V.  Hollingsworth,  716,  718. 

Yeatman  v.  N.  O.  Sav.  Bk.,  402,  430. 

Yeaton,  R.  F.,  481,  482. 

York  &  Hoover,   141,   162,   165,   172, 

176,  206,  510,  511,  522. 
Young,  B.  F.  &  J.  M.,  386,  390. 
Young,  Levi  H.,  654. 
Young,  W.  C,  390. 
Young  V.  Ridenbaugh,  685. 
Yoxtheimer  v.  Keyser,  717. 

Zahm  V.  Fry,  121,  152,  552,  807,  815, 

'  822. 
Zantzinger  v.  Ribble,  336,  419,  427. 
Zarega,  Augustus,  713. 
Zeiber  v.  Hill,  366,  367. 
Zeigler  v.  Shomo,  336,  435,  517. 
Ziegenfuss,  John,  97,  336. 
Zimmer  v.  Schleehauf,  470,  636. 
Zinn  et  al.,  605,  606. 
Zollar  V.  Janvrin,  368,  722. 
Zug  St  Co.,  160,  543,  737. 


INTRODUCTION^ 


."  *■  • 


BANKBUPTCY  LAWS. 
I.   Bankruptcy  in  the  United  States. —  Since  the  adoption  of  ihe 
Constitution  of  the  United  States,  providing  that  *^  Congress  shall  have 
power  to  establish  uniform  laws  on  the  subject  of  bankruptcies '',  and 
prior  to  the  recent  act  of  1898,  establishing  such  system,  three  other 
enactments  on  the  subject  have  been  passed  by  Congress;  the  first, 
during  the  administration  of  John  Adams,  on  April  4,  1800,  repealed 
December  19,  1803;  the  second,  during  the  administration  of  John 
Quincy  Adams,  on  August  19,  1841,  repealed  March  3,  1843,  by  the 
Fame  Congrees  which  enacted  it;  and  the  third,  during  the  adminis- 
tration of  Andrew  Johnson,  on  March  2,  1867,  (and  amendments 
thereof)  repealed  by  the  act  of  June  7, 1878,  which  by  its  terms  did  not 
take  effect  until  September  1,  1878. 
While  in  force,  the  law  of  1867  was  amended  by  the  acts  of 
July  27,  1868  (15  Stat.  227); 
June  30,  1870  (16  Stat.  173); 
July  14,  1870  (16  Stat.  276); 
June  8,  1872  (17  Stat.  334),  being  declaratory  of  the  true  intent 

and  meaning  of  section  2  of  the  law  of  1867; 
February  13,  1873  (17  Stat.  436); 

March  3,  1873  (17  Stat.  577),  being  also  declaratory  in  its  pur- 
pose; 
And  (the  most  impori;ant)  June  22,  1874; 
Act  February  18,  1875  (18  Stat.  320); 

The  act  of  July  26,  1876  (19  Stat ); 

February  27,  1877  (19  Stat.  252). 
Included  in  the  repealing  act  which  took  effect  September  1,  1878, 
were  the  acts  of  June  22,  1874,  and  the  seven  others  amendatory  of 
the  law  of  March  2,  1867;  thus  erasing  from  the  books  all  bankruptcy 
statutes  of  federal  origin.  Since  this  time,  until  the  enactment  of 
the  late  law,  state  laws  then  existing  but  until  then  suspended,  together 
with  those  afterward  enacted,  have  prescribed  the  rights  of,  and 
practice  concerning,  insolvents. 

The  present  act  took  effect  July  1,  1898,  and  marks  a  new  period  in 
the  history  of  this  interesting  subject,  interesting  alike  to  the  public. 
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the  creditor  and  tiie  bankrupt;  to  which  latter  class  the  past  seventeen 

3'ears  of  new^bVBjliess  methods  and  speculative  tendencies  have  con- 

■  •    •  * 

signed  man}^.hojn'est  men,  whose  return  to  their  accustomed  avocations 

will  prove^  beneficent  not  alone  to  themselves,  but  to  their  former 

creditore  and  the  country  at  large. 

*'T^]Hs  work  will  present  the  law  as  it  now  is,  quoting  freely  from  the 

Wfiw*  of  1867  and  the  decisions  of  courts  of  bankruptcy,  construing  its 

•/.;\  provisions  so  far  as  they  tend  to  elucidate  the  act  of  1898. 

II.  Bankruptcy  in  England. —  Xumerous  early  statutes  were  passed 
by  the  Parliament  of  England  relating  to  bankruptcy,  among  the  most 
important    being   the    act  ,of    6  George    lY,    chapter    16,    of    date 
the  2nd  of  May,  1825,    which  consolidated    the    law    into    one    act, 
and  repealed  the  following  statutes: — 
34  and  35  Henry  VIII,  chapter  4; 
13  P^lizabeth,  chapter  7; 
1  James  I,  cliapter  15; 
21  James  I,  chaj)ter  19; 
13  and  14  Charles  II,  chapter  24; 
10  Anne,  chapter  15; 
7  George  I,  chapter  31; 
5  George  11,  cliapter  30; 
19  George  II,  chapter  32; 
24  George  ]J,  chapter  57; 

4  George  III,  c'haj)ter  33; 
3G  George  III,  chn])ter  90; 
37  (ieorge  III,  ehajJlcr  124; 
45  (Jeorge  ITT,  rhnpter  124; 
4()  (ieoi'go  111,  (•ha])t('r  135; 
5G  (jeorgc  III,  cluiptcr  137; 

1  (i(u)ig('  I\',  clmiiicr  115; 
3  George  IV,  chapter  74; 
3  (u'orgo  [\\  chapter  81; 

5  (ieorge  \\\  chajitor  98. 

Hie  act  of  (I  (t(M)rge  IV,  cliajiior  li'»,  rornainod  m  force  until  modi- 
fied hy  siatvite.s  1  an<l  2  William  IV,  chapter  5i;;  and  until  5  and  (> 
Victoria   rcjiealcd  all  la^vs  inconsistent  with  this  later  act. 

])y  ^tatutes  1  ajiil  2  ^^'inianl  IV.  cha])ter  .^T).  and  letters-patent  pur- 
suant thenio,  a  Conii  of  P-ankmiitcv  \\a<  exinl.lj^hed.  eonsi^^ting  at 
fir^^t   of  a  eliief  judae  and   three  a>>ueiates.  and  iix  commissioners, 
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though  the  nmnber  of  judges  was  afterward  reduced  by  statutes  3 
and  4  William  IV,  chapter  47,  section  7;  and  6  and  6  William  IV, 
chapter  29,  section  21. 

Previous  to  the  establishment  of  this  Court  of  Bankruptcy,  the 
Bankruptcy  Law  in  England  wae  administered  by  commissioners  ap- 
pointed by  the  Lord  Chancellor,  under  the  great  seal,  as  provided  by 
13  Elizabeth,  chapter  7. 

In  1842  there  were  established  seven  district  courts  under  6  and  6 
Victoria,  chapter  122,  located,  by  an  order  in  council,  at  Manchester, 
Leeds,  Liverpool,  Birmingham,  Bristol,  Exeter  and  Newcastle.  By 
subsequent  acts  these  were  reduced;  and  finally,  by  the  bankruptcy  act 
of  1869,  those  remaining  were  abolished,  and  the  business  assigned  in 
part  to  the  registrars  of  each  court,  and  the  residue  to  the  London 
Bankruptcy  Court  or  a  county  court. 

Act  of  March  2,  1867.  —  Just  previous  to  this  period  in  the  Eng- 
lish law,  our  act  of  March  2,  1867,  was  passed;  and  a  comparison  of 
the  two  statutes  discovers  many  provisions  of  a  similar  natiire. 

The  scope  of  this  work  will  not  permit  even  a  hurried  presentation 
of  the  EngUsh  system;  but  a  recital  of  the  act  of  1867,  as  amended,  will 
become  necessary,  that  the  adjudications  of  our  bankruptcy  courts  may 
be  collated;  thereby  anticipating  the  probable  construction  which  will 
be  placed  by  judicial  opinion  upon  like  provisions  of  the  act  of  1898. 

Source  of  Bankruptcy  Laws.  —  This  hasty  retrospect  of  the  laws  of 
bankruptcy  discloses  their  source  in  the  early  English  statutes,  and  a 
series  of  parliamentary  acts,  until  that  of  6  George  IV  gave  form  to  a 
more  thorough  revision  and  repeal  of  all  preceding  laws. 

In  the  United  States,  originating  with  the  act  of  1800,  as  previously 
stated,  four  laws  have  been  passed,  the  enforcement  and  construction 
of  the  first  three  and  the  existence  of  the  last  creating  the  history  of 
American  jurisprudence  on  this  important  branch  of  the  law  pertain- 
ing to  insolvents. 

WTiilst  all  laws  of  bankruptcy  have  been  of  statutory  origin,  there 
have  been  evolved  general  rules  to  which  brief  reference  may  be  profit- 
ably made  before  turning  to  the  act  of  1898  for  the  purpose  of  its 
detailed  exposition. 

The  Old  Law. — A  bankrupt,  by  the  old  law,  is  defined  to  be  a  trader, 
who  secretes  himself,  or  does  certain  other  acts  tending  to  defraud 
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his  creditors,  or  demonstrating,  at  least,  an  inability  to  pay  his  debts^ 
The  relief  afforded  and  penalties  denounced,  applied  to  traders;  and  to 
this  class  alone  were  proceedings  in  bankruptcy  available  in  England  at 
the  date  of  the  adoption  of  the  Constitution  of  the  United  States, — 
the  law  holding  it  to  be  at  that  time  an  unjustifiable  practice  for  any 
person  other  than  a  trader  to  encumber  himself  with  debts  to  any  con- 
siderable amount. 

Creditors  enjoyed  the  right  of  forcing  the  remedy  upon  the  debtor, 
to  whom  no  pri\'ilege  was  given  of  originating  tlie  procedure,  in 
England,  until  1842,  when  for  the  first  time  it  arose  by  statute  whereby 
the  debtor  was  permitted  to  become  a  voluntary  bankrupt. 

Guided  in  our  jurisprudence,  at  the  adoption  of  the  Constitution 
in  1789,  by  the  law  of  England,  it  has  been  contended  that  the  power 
conferred  upon  Congress  to  establish  uniform  laws  on  this  subject 
was  limited  to  an  exercise  of  the  iX)wer  which  gave  relief  to  traders 
only,  this  being  the  class  in  England  then  alone  embraced  within  the 
bankruptcy  laws.  The  Supreme  Court  of  the  United  States  declined 
to  so  decide,  and  it  is  now  well  settled  that  such  laws  mav  embrace 
all  classes  of  debtors,  and  grant  them  the  ])rivileges  of  voluntary,  or 
inflict  the  'coercion  of  involuntary,  l)ankruptcy. 

The  restriction  to  persons  in  trade  continued  in  the  law  of  1841, 
since  therein  tlie  distinction  was  maintained  by  eonfining  its  pro- 
nsions  to  "all  persons  being  merchants,  or  using  the  trade  of  mer- 
chandise, all  retailers  of  merchandise,  and  all  bankers,  factors,  brokers, 
imd:rwriters,  or  nuirine  insurers,  owing  de])ts,''  these  being  dependent 
largely  upon  their  credit  for  the  ccmduct  of  their  affairs;  whereas  pro- 
fessional men,  farmers  and  otlier  laliorers,  need  not  incur  indebted- 
ness and  risk  in  the  i)rosecution  of  their  business. 

The  Modern  Law. —  A  ]>ankrnj)t,  within  the  moclern  law,  may  be 
anv  debtor  resident  within  the  United  States  —  and  bv  the  law  of 
1898  (§  55a)  any  foreign  debtor  —  who,  owing  the  amount  and  fol- 
lowing the  foniis  ])rescril)ed,  will  or  may  be  coiii])elled  to  surrender  to 
his  creditors  all  his  |)ro])eriy  except  tliat  cxemj)!  from  execution.  The 
old  noti«)n  that  traders  only  slionld  snffcr  the  ])cnalties  and  enjoy 
the  relief  afl'orded  hv  tlie  hnnknintcv  law  has  been  discarded  for  this 
more  liberal  doctrine. 

Congress  Has  Supreme  Jurisdiction. —  Tlio  Constitution  of  the 
United  States  empowers  Con,iiTes<  '*  to  estalilish  uniform  laws  on  the 
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subject  of  bankruptcies."  This  gives  jurisdiction  over  the  entire  sub- 
ject, and  does  not  confine  Congress  to  the  re-enactment  of  the  laws 
in  force  in  England  in  1789,  when  the  Constitution  of  the  United 
States  was  adopted,  but  confers  full  control,  with  authority  to  devise 
from  time  to  time  systems  best  suited  to  the  needs  of  the  country.* 

Within  the  limit  of  uniformity.  Congress  is  independent  of  restraint, 
and  may  act  freely,  enjoying  the  power  to  prescribe  terms  upon  which 
the  insolvent  may  secure  his  release  from  the  unpaid  balance  of  his 
indebtedness. 

The  modem  practice  in  bankruptcies  may  be  comprised  within  the 
terms  —  Difltribution  of  the  assets  tand  discharge  of  the  person  of  the 
insolvent  debtor;  both  being  peculiarly  within  the  legislative  discre- 
tion of  Congress  under  the  Constitution. 

The  law  must  be  uniform  throughout  the  United  States,  and  must 
prescribe  the  same  rule  in  all  the  districts  of  the  United  States,  subject 
to  a  liberal  construction  of  the  term. 

Bankruptcy  Law  Must  be  Uniform, —  The  only  restriction  im- 
posed upon  Congress  by  the  Constitution  being  that  the  law  passed 
on  the  subject  of  bankruptcies  shiall  be  uniform,  the  system  may  pro- 
vide for  voluntary  or  involuntary  bankruptcy,  and  apply  to  traders 
only  or  to  all  persons,  to  corporations  as  well  as  natural  persons;  fix 
the  amount  of  the  debtor's  liability  to  which  it  will  give  relief,  or 
leave  the  amount  unlimited;  designate  the  courts  to  which  its  execu- 
tion will  be  committed;  prescribe  the  means  of  administering  it,  "and 
the  modes  of  procedure,  and  define  the  property  of  the  debtor  which 
shall  be  exempt  from  the  demands  of  the  creditor;  avoid  assignments 

1  See  constitutional  provision,  art.  mitted  voluntary  bankruptcy  to  all 

I.  $  8  (4).  persons;  and  so  It  Is  construed,  now. 

Discretion  of  Congress  to  prescribe  Sturgis  v.  Crownlnshield,  4  Wheat, 

the  manner  of  distributing  the  assets  122;  s.  o.  2  Kent,  390;  s.  c.  2  Story 

and  discharge  of  the  person  of  the  Const.  1111. 

insolvent  debtor.    In  re  Silverman,  4  For  the  law  of  1800  and  its  repeal, 

B.    R.   173;   id.   13  I.   R.   R.   52;   Id.  see  1  Story  Laws  of  U.   S.   732;  2 

2  Abb.  (U.  S.)  243;  In  re  Reynolds,  Story  Laws  of  U.  S.  909;  1  Statem. 

8  R.  I.  485.  Man.  135,  242. 

In  1789,  when   the   United    States  For  the  law  of  1841  and  its  repeal. 

Constitution    was   adopted  —  includ-  see  5  Story  Laws    of    U.   S.    2829, 

ing  this  bankruptcy  clause  —  traders  2978;  2  Statem.  Man.  1407,  1422. 

alone  could  become  bankrupts,  and  For    the    law  of    1867,    see    Rev. 

they  not  voluntary.    Yet  this  clause  Stat.  U.  S.  9t>9,  S  4972;  14  U.  S.  Stat 

has  since  the  first  act  of  1800  per-  517. 
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under  state  laws,  and  legislate  upon  any  right  necessarily  incident  to 
the  subject.^ 

\  The  only  restriction  is  that  the  law  must  be  uniform  throughout 
the  United  States.  So  that  if  the  law  prescribes  one  rule  for  one 
district  and  a  different  rule  for  other  districts,  such  a  law  is  not 
uniform.^  . 

I  Some  difficulty  'hias  arisen  in  construing  the  provision  usually  found 
in  Bankruptcy  Laws  exempting  from  its  operation  ail  property  not 
subject  to  forced  sale  under  the  state  laws.  These  exemptions  are 
not  the  same  in  every  state;  and  by  the  adoption  of  this  mode  of  pro- 
viding for  the  family  of  the  insolvent  it  is  seen  a  lack  of  uniformity 
is  introduced  in  the  federal  law.^ 

I  Such  provisions,  however,  are  held  not  to  conflict  \Wth  the  con- 
stitutional power  vetsted  in  (-ongrcss  to  establish  only  uniform  laws 
upon  the  subject  of  bankruptcies.* 

^    1  Implications  are  favored  extend-  3  Vet  exemptions  made  as  provided 

Ing    tlie    power  of    Congress    over  by  state  law  are  uniform,  though  dif- 

bankruptcy.      Russell   v.  Cheatham,  ferent  in  every  stnte.    In  re  Appold, 

1(5  Miss.  703.  6  I'hila.  4(i9;  in  re  Smith,  2  Woods, 

May  be  voluntary  or  involuntary.  4.">S;  s.  e.  14  B.  li.  2t>.'»;  s.  c.  2  N.  Y. 

Kunsler   v.    Kohans,   5  Hill    (X.    Y.)  Week.   Dig.  ry:\2. 

317:    I.alor  V.    Wattles,   8    111.    LVm;  ^  And  such  exemptions  according  tc 

Morse  v.  Ilovcy,  1  Sandf.  Ch.  (X.  Vj  state  law  are  valid.     In  re  Becker- 

187;    Thompson   v.    ^VJger,    r»3    Mass.  k(»rl\  1  Dill.  4r»;  s.  c.  10  Am.  L.  Beg. 

4S2;  State  Bank  v.  Wilhorn,  <"»  Ark.  -'7:  In  w  Jordan,  8  B.  U.  1S4). 

S.")-,   Keene  v.   Mould,    1«;    Ohio,     12;  And    this,    too,    without   regard   to 

Rowan   v.   Ilolcomb,   10    Ohio,    40:?:  time  dc!»t  Avns  contracted.    In  re  Jor- 

Hastings     v.    Fowler,    2     Ind.     210;  dan.  in  B.  U.  427. 

Hce<l  V.   Vanghan,  ir>  Mo.  i;J7.  Kvcii  though  surh   exemption  had 

Procedure  prescril>ed  by  (.'ongress.  been  held  invalid  by  state  courts.    In 

(Joodal  V.  Tutth'.  '.\  P.lss.  (C.  C.)  211>:  w  Smith.   2  Woo.js.  4r.S;  s.  C.  14  B. 

Mitchell  V.  Mfg.  Co..  2  Story  iC.  C.i     B.    2t.%. 

(^9^  lint  the  law  will  be  so  construed  as 

May  tix  property  to  be  exempt.     In  to  give  it   uiiiroiin  operation  if  ])os- 

re   Iteiman   and    FriedlMii<l«r.    11    K.  siM.'.     A,   ^:   (\   U.  K.   Co.   v.  .Jones. 

R,   21;   id.   13   B.    B.   12S;   id.   7    iWn.  .*,   i;.    K.  '.»Y. 

(I).    C.I    4ir»;    id.    V2    r.l.-it<li.    <('.   Cj        M'lie  decl;irMt(»ry  act  of  1873  uncon- 

r)«;L\  stitiiti4m:il     :is     to     exemptions,     bt^ 

M.'iy   avoid   :in   mssIlmhih'IiI.      In   n-  r;niso  not  unif«>rm.     In  re  Deckert,  It) 

Bn-nncmnii.    Cr:il»lK'    •!'.    S.i,    ir.»;.  p,    \i    \-  s.  .-.  :;  Am.   L.   K.  IM'k  s.  c.  1 

-Tlir    l;i\\    mn<i    1m'    nnironiK    juhI  ('..nr.   L.  .1.   1  1»"-.  ■".-«'.     FtMnpare  In  re 

not    pro\ide   (litYfrenr    rnlrs    fur   <lir-  siiipiii.-in.    11    B.    B.   •'"'».     See  also  8 

fcrrnt    (li<lri<-fs.      Kittrid-e    v.    W:ir-  r..    \l.    1:    In    r*-    I>ili:ird,    H    !'».    B.    8. 

Ten.    U   X.    H.   .'o«e    Moisc  v.    Ilnvcy,  ANo  •!   Am.    L.   'I'.    V.n). 
1  Sandf.  iN.  V.)  isT. 
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This  view  of  the  exemption  clause  will  be  hereinafter  more  fully 
treated  under  its  proper  analytical  subdivision. 

Iniolyent  Laws  Suspended  by  Bankruptcy  Act.  — The  federal 
bankruptcy  acts  operate  to  suspend  the  state  insolvent  laws  in  force 
at  the  passage  of  the  former,  so  far  as  they  concern  new  actions  there- 
under relating  to  the  same  subject-matter  and  the  same  persons  treated 
of  by  such  bankruptcy  statute.* 

J^ws  originating  from  different  sources  relating  to  the  same  sub- 
ject-matter, the  same  persons  and  the  same  <?onditions,  to  be  admin- 
jfitered  by  independent  tribunals,  must  often  conflict;  to  avoid  such 
conflict  the  federal  bankruptcy  statutes  suspend  the  state  insolvent 
laws  as  to  all  cases  begun  after  their  taking  effect. 

Cases  to  which  the  jurisdiction  of  the  state  courts  has  attached 
are  not  affected,  and  the  state  court  may  continue  to  apply  the  state 
Insolvent  Law  thereto,  and  proceed  to  final  administration  of  the 
insolvent's  estate.  This  jurisdiction  attaches  from  the  moment  the 
state  court  has  made  any  order  assuming  to  control  the  corpus  of  the 
property  of  the  insolvent  or  protect  it  from  his  creditors.*  A  suit 
begun,  wherein  no  order  has  been  taken  extending  the  jurisdiction  of 
the  court  over  the  property  itself,  will  be  suspended  by  the  federal 
act.* 

As  will  be  hereafter  seen,  the  same  rule  has  heretofore  obtained  with 
reference  to  insolvent  corporations  whose  estates  are  subject  to  ad- 
ministration under  the  state  law.  The  state  law  is  suspended  ipso 
facto  as  to  the  estate  of  the  corporation  under  the  law  of  1867,  though 
its  charter  may  still  have  been  forfeited  by  the  courts  of  the  state 

1  The  Bankruptcy  Law  suspends  R.  126;  Id.  19  La.  An.  497;  Bank- 
the  state  Insolvent  Law.  ThornhlU  v.  ruptcy  Act  of  1898,  §  70,  second  a. 
Bank  of  La.,  3  B.  R.  110;  id.  5  B.  R.  2  Jurisdiction  of  state  court  at- 
367;  Commonwealth  v.  O'llara,  B.  R.  taches  when  order  Is  made.  Martin 
Sup.  19;  Id.  6  A.  L.  Reg.  765;  Perry  v.  v.  Berry,  2  B.  R.  188;  Id.  37  Cal.  208; 
Longley,  1  B.  R.  155;  id.  1  L.  T.  B.  Id.  2  A.  L.  T.  180;  Meeklns  v.  Cred- 
34;  Id.  7  A.  L.  Keg.  429;  VanNostrand  iters,  3  B,  K.  126;  id.  19  L.a,  An. 
V.  Carr,  2  B.  R.  154;  Id.  30  Md.  128;  497;  In  re  Holmes,  1  N.  Y.  Leg.  Obs. 
Id.  1  B.  L.  T.  154;  Martin  v.  Berry,  211. 

2  B.  R.  188;  id.  37  Oal.  208;  id.  2  A.      3  But  not  till  then.    Fish  v.  Mont^ 
L.  T,  180;  Meeklns  v.  Creditors,  3  B.  gomery,  21  La,  An.  447. 
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under  qtw  warranto  or  other  appropriate  remedy;  this  having  no  rela- 
tion to  the  proceeding  in  bankruptcy.^ 

So,  likewise,  the  state  law  may  be  invoked  in  those  commonwealths 
permitting  imprisonment  for  debt  to  release  the  person  of  the  debtor, 
notwithstanding  the  federal  jurisdiction  has  assumed  control  of  his 
estate.^ 

On  the  other  hand,  the  bankruptcy  act  will  not  suspend  proceed- 
ings to  punish  the  fraud  of  the  insolvent  debtor;  nor  the  right  of  the 
insolvent  to  be  discharged  under  the  jwor  debtor  acts  in  those  states 
where  such  hiws  prevail;  nor  laws  prescribing  merely  the  mode  of 
administering  estates  assigned  by  debtors  as  at  common  law,  subject 
to  be  enforced,  like  other  trusts,  by  "A  court  of  equity;  nor  state  laws 
affecting  debts  created  by  fraud,  and  other  debts  not  released  by  dis- 
charge in  ]>ankruptcy;  nor  to  indebtedness  too  small  to  permit  bank- 
ruptcy proceedings,  as  if  less  than  $300,  under  the  law  of  1867.^ 

1  State  laws  as  to  insolvent  cor-  122;  Id.  8  A.  I>.  Reg.  205;  id.  34  Conn, 
poration  suspended,  but  not  laws  to  r)48;  Beck  v.  Parker,  18  Pitts.  L.  J. 
forfeit  charter.  'J'Uornliill  v.  Loui-  14;  Id.  G5  Penu.  2(j2;  Maltble  v. 
slaua,  3  B.  R.  110;  id.  5  B.  R.  3<iT;  In  llotcbkiss,  5  B.  R.  485;  id.  38  Conn, 
re  Merchants  Insurance  Co..  (>  B.  R.   80. 

43;  id.  4  C.  L.  N.  73.  State  law  not  suspended  as  to  debts 
The  assets  of  insolvent  corpora-  created  l)y  fraud,  and  other  debts  not 
tion  must  l>e  administered  bj-  federal  released  by  discharge.  In  re  Win- 
Bankruptcy  Court,  thoujrh  the  state  ternitz,  4  B.  R.  127;  id.  18  Pitts.  L. 
court   retain    control    of    the    corpo-  J.  (51. 

rate  franchises.     I*latt  v.   Archer,  U  The  state  law  is  suspended  as  be- 

B.   R.  4J>5;  id.  i)  Blat<li.  .V>*).  tween  citizens  of  same  state.     Cas- 

2  In  like  manner  the  state  law  may  sard  v.  Kroner,  4  B.  R.  185;  id.  2 
discharge  a  natural  person  from  im-  B.  L.  T.  ."{os. 

prisonment     for    debt,    pendin.^    the  And  as  to  attacliments  authorizing 

l)ankruptcy.     Shears  v.  Sulhiujrer.  10  involuntary    bankruptcy.      Tobln  v. 

Ab!>.  Pr.  (N.  Y.)  2X1;  In  n*  lU'ynoMs,  Trump.  :*.  P.rewst.  2ss. 

8  R.  1.  485.  p»iit  not  in  case  of  indebtedness  less 

a  Fraud   of  iiisolvi-nt  ni:iy   ])e  pun-  than   :f<:'^^^)   under     the    act    of     18<37. 

ished  under    slato    Inw.       Stockwrll  siiri^Mnlson's   Apucjl,   n<;  Conn.   2:^. 

V.  Silloway.   1(m>  Muss.  L'sT.  N,,r  t/»  sctthuihots  by  consent  un- 

And    debtor   may   clnini    lK>nrtit  of  ,],.,.  n,,.  stntc  laws.     Yet  if  the  issue 

the  [>oor  drliTor's  a<'t.     Stoflx\A«'li   v.  js^  i-.ii^cl   ili.-  si:iti'  fonrt   must  yield. 

Sillowny.    ino    Mass.    HS'.";    .Ionian   v.  .MultLi.'  v.  I  lotclikiss.  r»  I?.  R.  4sr.;  id. 

Aldricli.  1   A.  L.  .1.  '2UK  .-.^  {\,uu.  s^:  Recti  v.  Taylor,  32  Iowa. 

And  r<'l«'Msr  under  fnniin<»ii-la w  n^^-  ^O'J. 
sltrnm.'nts.     In  re  Hawkins.  2  ]\.  \l. 
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Voliintary  and  Involuntary  Bankruptcy. —  Bankruptcy  may  be 
voluntary  or  involuntary;  voluntary,  when  the  debtor,  acting  for  him- 
self, files  his  petition  in  bankruptcy;  and  involuntary,  when  the  debtor, 
having  committed  certain  acts  indicating  an  inability  or  unwillingness 
to  pay  his  debts,  is  forced  by  one  or  more  of  his  creditors  to  surrender 
his  property  through  proceedings  begun  by  such  creditor  or  creditors 
filing  such  petition,  with  or  w^ithout  his  consent. 

In  England  until  1842  voluntary  bankruptcy  was  not  permitted, 
the  laws  having  been  framed  prior  thereto  for  the  benefit  of  the 
creditor  primarily,  and  only  secondarily  granting  that  relief  to  the 
debtor  which,  incidentally,  removed  his  financial  embarrassment  by 
methods  best  adapted  to  the  distribution  of  his  estate  in  the  interest 
of  his  creditors,  having  little  or  no  consideration  for  the  debtor's  future 
status. 

Bankruptcy  and  Insolvent  Laws. — Bankruptcy  and  insolvent 
laws  relate  to  similar  conditions  of  creditor  and  debtor;  the  one  de- 
manding payment  of  obligations  incurred  by  the  other;  such  k)ther 
bj^ing  unable  to  satisfy  the  demands. 

The  present  policy  of  bankruptcy  laws  is:  First,  to  benefit  the 
creditor  by  securing  means  to  constrain  the  failing  debtor  to  suffer 
liquidation,  and  to  punish  fraudulent  debtors;  second,  to  benefit  the 
public  by  releasing  useful  and  honest  men  embarrassed,  according  to 
the  earlier  doctrine  by  enterprises  necessarily  perilous,  but  according 
to  the  later  doctrine  by  any  character  of  enterprise  or  misfortune;  and, 
third,  incidentally,  to  benefit  the  debtor  himself  by  relieving  him  from 
the  diligence  of  creditors,  that  he  may  begin  anew  his  business  career.^ 

Insolvent  laws,  on  the  contrary,  were  designed  to  relieve  the  debtor 
from  the  rigors  of  imprisonment  for  debt  upon  his  surrendering  all 
his  property  to  the  individual  creditor  at  whose  complaint  he  suffers; 
but  no  discharge  from  any  other  debt,  nor  even  from  the  debt  then ' 
being  pressed,  followed  such  surrender,  further  than  the  assets  so 
applied  may  have  passed  a  credit  to,  or  have  satisfied,  this  particular- 
demand.* 


1  The  three  purposes  of  the  Bank-  2  Policy  of  insolvent  laws.  2  Kent, 
niptcy  Law;  to  benefit  first  the  ered-  390;  2  Story  Const,  §  1111;  Sturgls 
Itor;  second  the  public,  and  third  v.  Crowuinshleld,  4  Wheat  122; 
the  debtor.    2  Bl.  472.  Shears  v.  Solhlnger,  10  Abb.  Fr,  (W. 

Y.)  287. 
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By  the  early  English  law,  impriBonment  continued  until  the  debt 
was  paid,  unless  the  creditor,  relenting,  discharged  the  debtor,  w'here- 
upon  the  law  discharged  the  debt.^ 

This  rigor  has  been  relaxed  in  England  by  succeeding  statutes,  until 
the  "  Lords  act  "  permitted  debtors,  in  execution,  for  amounts  of  £100 
or  less,  to  discharge  the  debt  by  surrendering  all  their  property,  except 
wearing  apparel,  implements  of  trade  and  the  like,  not  to  exceed  in 
value  ilO;  and  in  1861  the  benefit  of  the  Bankruptcy  Law  was  extended 
to  all  insolvent  debtors.^ 

States  May  Pass  Insolvent  Laws. —  Notwithstanding  the  effect 
of  the  federal  Bankruptcy  Law  is  to  suspend  the  etate  Insolvent 
Law  when  in  conflict  therewith,  no  restriction  is  pl-aced  uix)n  the 
states,  and  they  may  pa-ss  insolvent,  or  even  bankruptcy,  laws,  giv- 
ing full  effect  to  their  legislative  discretion,  limited  only  by  the  pro- 
visions of  the  federal  Constitution  granting  to  Congress  the  power 
to  establish  uniform  laws  on  the  subject  of  bankruptcies  and  denying 
to  the  states  power  to  impair  the  obligations  of  contracts.^ 

1  Imprisonment   indofiuito,    at   wlH  leavinp  power  with    the    states    to 

of  creditor.    ^  Bl.  4ir>,   and   note  6;  jiass  bankruptcy  and  insolvent  laws 

Rac.   Abr.    Execution   C.   3:   "  I^orda  when     not     exercised.       JSturgis     v. 

Act,"   '62  (leo.    11,   chap.   2S,   IT.VJ;   '6  Crowninsliield,   4     Wheat.    122,    im. 

HI.  416.  Contra.   (Joldeu   v.   Prince.   3  Wash. 

See  for  similar  moditication  of  the  313;  McLean  v.   Banlv  of  l^afayette, 

early  law  of  imprisonment  for  debt,  3  McLean.  1^5;  Chandlery.  Siddle,  10 

Stat.    r>3    GiH).   HI,  chap.   102;  StatH.  H.  K.  2;;<). 

1  and  2  Victoria,   chap.   110.  Nor  did  tlie  law  of  18(H),  excepting 
2A11  insnlvi'iits  in  Knirland  allowed  state     laws    in     force,    validate     the 

b(»nefit   of    the   Hankrui)tcy    Law    in  unconstitiitioiial  laws  impairinjr  obli- 

l.S<;i.    3  HI.  41fi.  and  note  7;  2  HI.  4^4;  ^';iti(»iis    of     conir.'K'ts.       Sturgis     v. 

2  Steph.  Com.  214;  Williniiis  IVTSonMl  ( 'row  nhisliicld.  4   Wlic;it.   122. 
Property,  \4U:  Stats.  24  Jind  2.");  \U--  While  f«Mleral  Hankriii)try   Law  in 
torin.  ISiil,  f()rc(\    ilrl)tor   cnnimt    \\v   discharjred 

S  Tlie  state  law  is  puspcMidcd   if  in  under  state  law.      Hnese   v.   Kin.ir.  2 

contlict  witli  tlie  re<lri-al   l>a iiknipt<'y  ^'"p.    Ct.    Kej*.   7<;r..   7<i'.». 

aet.  Mud   is  voi<i   if  ret  reactive 'in  its  And  frdcnil  ceurt  can  enjoin  state 

efTrei.     2    Kent.   .".S!>;   2   S!4try   Const,  court    fi-(»ni    i)r(MM'.'('in<::.        K\    parte 

11nr»;  OL'den   v.   Saundei's.   12  Wlieat.  llanirs.  2  St..]'y,  ;'.22;  id.  1  N.  Y.  L*»i;. 

2i:;.   3»;:»;    r.ayle   V.   Zacliarie.   C   Pitt.  (>1'^.  212. 

;j>.|s.  Inlf^s    state    jiirisdietion     has   al- 

'I'li.'   .trrant    to   Cotmress    i<    not    ox-  ready  attadiod.      In  re  Holmes.  1  N. 

elusive.  donyhiL'  jtowri'  T<»  tlio  States,  \.    Leu:.    <)lts.   211. 
bill  is  superior  only  when  e.\erei>eil, 
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It  follows  that  in  all  things  the  states  may  legislate  relative  to 
future  insolvencies,  whereby  contracts  then  existing  may  not  be  im- 
paired; provided,  such  legislation  will  be  suspended  if  in  conflict  with 
any  act  of  Congress,  then  existing  or  afterward  passed,  establishing  a 
uniform  system  of  bankruptcies. 

Who  May  be  Bankrupts.— The  law  of  1867  applied  to  all  resi- 
dent debtors,  including  traders,  those  not  so  engaged,  corporations, 
resident  aliens,  femes  sole,  femes  covert^  and  minors.  Partners  and 
private  corporations  engaged  in  pursuit  of  gain  were  subject  to  or 
could  enjoy  the  protection  of  that  law.*  Municipal,  literary  and  chari- 
table corporations  were  not  included.  Tb  become  a  voluntary  bank- 
rupt, the  law  of  1867  prescribed  $300  'as  the  minimum  of  prov- 
able indebtedness.  Debtors  owing  less  could  not  become  voluntary 
bankrupts.  Although  requiring  a  domicile  in  the  United  States, 
temporary  non-residence  did  not  deprive  the  debtor  of  its  benefits  or  its 
application.  The  debtor  must  have  been  unable  to  pay  his  debts;  and 
by  this  is  meant  legal  insolvency.  Corporations  could  act  only  through 
officers  authorized  by  vote  of  a  majority  of  corporators  at  a  legal  meet- 
ing called  for  the  express  purpose  of  considering  the  question  of 
going  into  bankruptcy;  and  by  corporators  was  meant  stockholders.* 
A  subsequent  ratification  was  not  sufficient.^  The  directors  or  trus- 
tees had  no  right  to  give  such  authority  unless  they  were  also  the 
corporators.  Some  authorities  hold  the  contrary,  but  there  can  be 
no  question  of  the  correctness  of  the  rule  above  stated. 

The  debtor  must  have  filed  his  petition  in  the  District  Court  of  that 
district  in  which  he  had  resided  six  months,  or  in  which  he  had  carried 


1  All  classes  of  debtors  included  in  Smith  v.  Teutonia  Ins.  Co.,  4  C.  L. 
tbe  Bankruptcy  Law.  Act  March  2,  N.  130.  Contrast  Law  1898,  §  55a. 
1867;  James  B.  L.  24;  Rev.  Stat.  U.  Temporary  nonresidence.  Good- 
S.  977,  S  5023.  fellow's  case,  3  B.  B.  114. 

Aliens.      GoodfeUow*s  case,  3  B.  Legal  insolvency.    Hardy  v.  Clark, 

R.  114;  id.  L.  T.  B.  69;  id.  Lowell,  3  B.  R.  9». 

510.  Corporators,  not  directors  of  a  cor- 

Femes  covert.    O'Brien's  case,  B.  R.  poratlon,  must  authorize  the  officers 

Sup.  38.    Minors.    Book's  case,  3  Mc-  to     file     petition     in     bankruptcy, 

l^an,  317;  Derby's  case,  6  A.  L.  J.  Glaser's  case,  1  B.  R.  73. 

422.  8  Subsequent  ratification  not  snfB- 

2  Corporations.  Sweatt  v.  Ry.,  5  dent.  Lady  Bryan  Mining  Co.  case» 
B.  R.  234;  Adams  v.  Ry.,  4  B.  R.  99:  4  B.  R.  36,  131. 

Mercantile  Ins.  Co.  case,  6  B.  R.  43; 
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on  business  during  that  time,  next  preceding  his  Application,  or  in 
wliich  he  had  resided  or  carried  on  business  for  the  longest  period 
during  that  time;  so  that  if  he  had  resided  in  one  district  and  carried 
on  business  in  another,  his  petition  may  have  been  filed  in  either.  By 
residence,  it  has  been  held,  is  meant  domicile;  and  if  this  be  correct 
it  must  be  determined  by  the  definition  of  that  term  as  found  in  the 
state  law.^  On  the  contrary,  it  has  been  held  that  his  residence,  in 
the  meaning  of  the  bankruptcy  act,  was  his  place  of  "abode,  irrespective 
of  liis  domicile.  This  holding  is  the  better  doctrine,  and  is  conducive 
to  an  uniform  ^  construction  of  that  most  commendable  provision  of 
the  Constitution  authorizing  uniform  laws  on  the  subject  of  bank- 
ruptcy. 

By  the  expression  "  carried  on  business  "  is  implied  a  defined  busi- 
ness carried  on  by  the  debtor.  The  vocation  of  a  minister,  a  clerk, 
an  operative,  a  superintendent  for  another,  not  using  his  own  capital, 
or  capital  borrowed  in  his  own  name, —  none  of  these  carry  on  busi- 
ness in  the  sense  used  in  the  bankru])tcy  act.  These  could  not  apply 
in  the  districts  where  employed,  but  must  have  applied  in  the  district 
of  the  longest  residence  during  the  preceding  six  months.  One  carry- 
ing on  a  defined  business  may  be  engaged  in  other  matters  in  another 
district,  but  these  collateral  engagements  do  not  confer  jurisdiction 
on  the  ground  that  the  debtor  was  carrying  on  business  in  such  other 

district.^ 
If  the  debtor  had  resided  or  carried  on  business  in  several  districts 

during  the  preceding  f^ix  months,  the  ]iroper  district  in  whicli  to 

make  application  was  the  one  in  wliicli  he  so  resided  or  carried  on 

business  for  the  longest  ])eriod  during  the  next  preceding  six  months, — 

though  this  may  not  liave  been  tlie  ]^erio(l  immediately  next  preoedino: 

the  date  of  the  application.     Xor  is  any  period  too  shori,  if  no  longer 

period  has  been  passed  in  another  district;  as  where  a  residence  within 

1  Rosidenoo  Is  hold  In  some  in-  Maprio's  ease,  1  B.  R.  VAH.  ("ontra 
stanres  to  moan  domioilo.  (lood-  holdinir.  Ba Hoy's  case,  1  B.  R.  177; 
foHow's  oaso.  :\  B.  R.  114:  Walker's   Boloher's  case,  1  B.  R.  20*2. 

case,  1   B.  R.  ?>o.  Cellatoral  oiiprac^oinonts  in  another 

2  By  the  bottor  rule,  rcsidoiioo  distrift  do  not  ooiifor  jnrisdirtion 
moans  aotnal  abode,  not  domicile*,  to  apply  in  sneh  district.  Alabama 
Watson's  ease.  4   B.   R.   VM.  R.  R.  ease.  6  B.  R.  107. 

3  What   i^  monnt  by   "  onrrlo<l    on 
business."    l.lttle's  ease.  'J  B.  K.  'JT; 
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the  United  States  has  been  enjoyed  for  but  a  single  day  before  appli- 
cation^ no  residence  in  another  district  having  been  longer.* 
Unless  the  court  to  which  application  was  made  had  jurisdiction, 

'the  proceedings  were  void,  and  subject  to  discontinuance  at  the  prayer 
of  a  creditor,  or  the  application  for  discharge  might  be  prevented,  or, 
"if  nmde,  defeated,  or,  if  granted,  its  effect  annulled,  by  plea  to  the 
jurisdiction  of  the  court  in  which  such  discharge  was  given.^ 

Who  Kay  be  Bankrupts  under  the  Law  of  1898. —  Any  person 
who  owes  debts,  except  a  corporation,  may  be  a  voluntary  bankrupt. 

Certain  classes  of  debtors  are  relieved  from  involuntary  bankruptcy: 
(1)  A  wage-earner  at  a  compensation  of  not  exceeding  $1,500  per  an- 
num; (2)  a  person  engaged  chiefly  in  farming  or  the  tillage  of  the 
soil;  (3)  all  -corporations,  save  those  engaged  principally  in  manu- 
facturing, trading,  printing,  publishing,  or  mercantile  pursuits;  and 
(4)  debtors  owing  less  than  $1,000. 

The  above  five  classes  of  corporations  may  be  forced  into  involun- 
tary bankruptcy,  but  cannot  become  voluntary  bankrupts.  No  other 
classes  of  corporations  can  be  either  voluntary  or  involuntary  bank- 
rupts. 

Private  —  but  neither  state  nor  national  —  banks  may  be  adjudged 
involuntary  bankrupts.* 

Husband  and  Wife  under  Law  of  1887. —  A  feme  covert  may 
become  a  voluntary  bankrupt,  but  may  plead  coverture  to  the  debt 
upon  which  it  is  attempted  to  proceed  against  her  by  \^  ay  of  forcing 
involuntary  bankruptcy  upon  her;  and  by  such  plea  she  may  defeat 
the  proceeding,  unless  it  appears  that  she  had  contracted  a  debt  bind- 
ing upon  her  separate  estate,  or  otherwise  chargeable  against  her;  and 
so  a  firm  of  which  a  married  woman  is  a  member  may  be  forced  into 
involuntary  bankruptcy.* 

1  Longest  period.  Poster's  case,  May  plead  coverture  to  tbe  debt 
8  B.  R.  57.  i'  not  binding  upon  her,  and  defeat 

One  day  may  have  been  the  long-  involuntary  bankruptcy.  Schlich- 
est  period.  Ooodfellow's  case,  3  B.  ter's  case,  3  B.  K.  107;  Howland's 
R.   114.  case,  2  B.  R.  114. 

^  ^  -A  ^»  .X  ^^  «  «oiM       But  if  the  debt  is  binding  on  her 

2  Jurisdiction  necessary  to  a  valid  ^  i.  ^  x.  4- 
..    ».            x»f«iu^«»-.   ««-«    1    Ti     M    or  tier  separate  estate  she   cannot 

discharge.    Walker's  case,   1   B.   K.  ^  o^i^u^u 

^vyv    ^     J*  11  -.»      «-^    o  T»    T>    ^^A   thus  defeat  the  proceeding.    Schllch- 
00;  Goodfellow's  case,  3  B.  R.  114.  o  r»    t>    ia-.  xT^«rio„^'o 

ter's  case,  3  B.  R.  10 < ;  Rowland  s 

8  Act  of  1898,  chap.  3.  §  4.  ^^^  ^  B   ^  114 

*  Feme  covert  may  become  a  vol-  a  member  of  lirm,  she  may  be  de- 
untary  bankrupt  O'Brien's  case,  clared  a  bankrupt.  Kinkead's  case, 
B.  R.  Sup.  38.  7  B.  R.  439;  O'Brien's  case,   B.   K. 

Sup.  38. 
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In  those  states  where  she  may  own  property  and  carry  on  bufiiness 
in  her  own  name,  the  bankruptcy  of  the  husband  cannot  affect  her, 
and  she  may  employ  him  in  the  conduct  of  her  business.^ 

At  common  law,  her  earnings  and  all  her  personal  property  become 
his  at  the  marriage,  or  as  soon  as  acquired.^  • 

Property  acquired  and  paid  for  by  him,  if  at  the  time  he  was  solvent 
and  so  intended,  would  become  the  property  of  the  wife,  and  might 
be  retained  by  her  upon  his  bankruptcy;  and  such  a  purchase  by  her 
in  his  name,  without  agreement  as  to  reconveyance,  has  been  held 
conclusive  evidence  of  a  gift  to  him  which  passed  to  his  creditors  upon 
his  becoming  bankrupt.  If,  however,  money  is  deix)sited  "with  tlie 
husband  by  the  wife,  as  a  loan  and  not  as  a  gift,  she  will  be  protected 
as  a  creditor;  nor  can  gifts  from  the  husband  to  the  wife  be  offset 
against  the  debt.^ 

Insolvency  and  Bankruptcy  Contrasted. —  Insolvency  of  the  debtor 
generally  means  that  he  has  not  sufficient  assets  to  satisfy  his  lia- 
bilities.** As  applied  to  merchants  the  term  means  an  inability  to  pay 
debts  as  they  mature.'^  Xo  definition  has  been  given  by  statute,  until 
the  law  of  1898,®  and  the  distinction  above  noted  may  be  applied  to 
the  several  classes  of  debtors. 

1  May  employ  hor  husband,  and  3  Money  loaned  by  the  wife  to 
not  sii])ject  her  property  to  his  debts  the  husband,  a  debt.  BlgeloWs 
in   states    where   siie   is   allowed    to  case,  2  R.  R.  170. 

do  business  iu  her  own  name.     El-  4  insolvency,    what    is?      Toof    V. 

dred  s   case.   3   H.    it.    01;    l>rlggs    v.  Martin.  (I  B.  R.  40;  id.  13  Wall.  40. 

Russi'U,  [i  H.  R.  31).  0  Moreliauts,        when       insolvent? 

The  rule  is,  however,  tliat  tlie  pro-  Sawyer  v.  Turpin.  5  B.  R.  3:^0;  Wil- 

ceeds    of    the    labor   of   husband    or  lianis'  f-ase,  3  B.  R.  74;  Merchants' 

wife     are     subject     to     his     debts.  Xat'l.    Blv.    v.    Truax,    1    B.    R.    140; 

though    tlie    proceeds    of    necessary  (Jay's   caso,   2   B.    R.    114;   Wright's 

labor  bestowed  on  her  Si'parate  es-  ease.  2  B.  R.  l.V>;  Wadsworth  v.  Ty- 

tate  are  not.     Sliacl^elford  v.  Collier,  h-r.  2  B.   R.  lui;  (Iraham   v.   Starl<. 

G  Bush.   14'J.  :\  B.   R.  Dli:  Scanimon   v.   Cole,   3  B. 

2  At  eoninion  law.  a  wife's  earn-  R.  Kmi;  Rison  v.  Knapp,  4  B.  It.  114: 
Ings  belong  to  her  Inish.-ind,  and  Forsylirs  case,  7  B.  R.  174;  Hardy 
her  ])ayinent  of  tlu^  purchase  price  v.  Clark.  .'"   I*.   R.  OD. 

of  property  out  of  lier  separate  es-  <»  Sre  f^osf.  Act  of  ISDS,  index  Tn- 
tate   has    been    held   a    gift   to   him:   solvency. 

and  a  purclmse  hy  the  Imshand  in  1  »:uiLrcr  (tf  inselvency  only  will  not 
a  wife's  nnnic  a  gift  te  Iht.  Kent-  avoid  :i  trnnsfer.  Bi-aJs  v.  Quinn, 
ing  V.  Keefer.  5  B.  R.  1.".:;.  1"1    Mas!<.   202. 
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Those  engaged  in  commercial  pursuits  are  practically  insolyent  when 
they  fail  to  meet  their  debts  as  they  mature  in  the  ordinary  course  of 
business;  whereas  debtors  not  so  engaged  are  not  held  in  business  to 
so  strict  an  accountability,  and  may  be  solvent  although  their  obliga- 
tions have  long  since  matured;  provided  their  assets  are  sufficient  to 
discharge  their  liabilities. 

The  state  of  ingolvency  is  one  of  fact,  and  not  to  be  clearly  defined.^ 
What  is  dneolvency  in  one  locality  may  not  be  such  elsewhere.  It  is 
evident  the  strict  rule  of  the  exchanges  in  large  cities  should  not  be 
applied  to  the  farmer  in  the  country;  and  between  these  extremes  are 
many  modifications  of  the  two  views  above  presented. 

The  rule  applied  to  merchants  in  the  larger  cities  would  not  fairly 
guide  to  just  conclusions  when  the  financial  standing  of  the  country 
merchant  is  under  consideration.^ 

Insolvency  alone  would  not  subject  the  debtor  to  the  pains  of  invol- 
untary bankruptcy, —  nor  are  the  terms  insolvency  and  bankruptcy 
synonymous.  Insolvency  means  an  inability  to  pay  debts.  Bank- 
ruptcy means  that  this  inability,  coupled  with  the  procedure  ending 
in  a  decree  discharging  his  liabilities,  has  created  a  legal  status  wherein 
he  stands  free  of  debt.®    This  procedure,  under  the  act  of  1867,  may 

1  Insolvency  to  be  decided  by  the  or  made  by  execution,  as  they  be- 
facts  of  each  case.  Miller  v.  Keys,  come  due,  the  debtor  Is  Insolvent. 
3  B.  R.  54;  DrlggB  v.  Moore,  3  B.  R.  Wells*  case,  3  B.  R.  U5;  RandaU's 
149;  HaU  v.  Wager,  5,B.  R.  181;  Pot-  case,  3  B.  R.  4. 

ter  V.  Coggeshall,  4  B.  R.  19;  Vander-  in  this  condition  the  debtor  can- 
hood  V.  Bank,  5  B.  R.  270;  Darley  not   prefer   a    creditor.      Curran    v. 
V,  Lucas,  5  B.  R.  437;  Markson  v.  Munger,  6  B.  R.  33. 
Hobson,  4  O.  L.  N.  75.  And  his  acts  may  justify  presump- 

2  The  question  Is  one  for  the  jury,  tlon  that  he  contemplates  insol- 
Pierce  v.  Evans,  61  Penn.  415.  vency.    Waiters   case,    1    B.    R.    84. 

8  Insolvency  and  bankruptcy  dls-  Acts  of  bankruptcy  must  have 
tlngulshed.  Black*s  case,  1  B.  R.  been  alleged  and  proved  by  the 
81;  Craft's  case,  2  B.  R.  44;  Morgan  creditor  seeking  to  force  his  debtor 
v.  Mastlck,  2  B.  R.  163.  A  single  into  Involuntary  bankruptcy.  Craft's 
note  protested  does  not  render  a  case,  1  B.  R.  89;  Haughton*s  case, 
merchant  insolvent.  Hardy  v.  Ben-  ^  3^  r^  121. 
Dinger,  4  B.  R.  77.  A  warrant  of  attorney  to  confess 

An  inability  k>  pay  one  debt  in  due  judgment  raises  no  presumption  of 
course  of  business  Is  sutUcient  to  insolvency.  Diblee's  case,  2  B.  R. 
render  a  merchant  Insolvent     Dlb-  igs. 

lee's   case,  2  B.   R.   185;  Drlggs  v.      Nor  that  railway  bonds  have  only 
Moore,  8  B.  R.  149.  a  nominal  value.      Tucker  v.   Ope- 

If  the  debts  due  cannot  be  paid,  lousas  R.  R.,  3  B.  R.  31. 
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have  taken  the  form  of  a  voluntary  application  by  the  debtor,  or  that 
of  an  application  by  a  creditor  or  creditors.  In  the  latter  case,  acts 
of  bankruptcy  must  have  been  alleged  and  proved,  in  addition  to  the 
state  of  insolvency,  on  the  part  of  the  debtor.  But  it  is  immaterial 
whether  the  debtor  knew  or  did  not  know  of  his  -condition.^  If  in- 
solvent, the  law  presumes  he  knew  the  fact,  though  it  does  not  follow 
he  vdW  be  charged  with  knowledge  of  the  legal  definition  of  the  term 
insolvency.^  Yet  the  debtor  must  have  done  the  act  of  bankruptcy 
charged  with  the  intent  prescribed  by  law,  and  at  the  time  he  must 
have  been  insolvent  or  in  contemplation  of  insolvency.  These  acts, 
intents  and  financial  conditions  must  concur  to  subject  the  debtor  to 
involuntary  bankruptcy.^ 

Involuntary  Bankruptcy;  Prerequisites. — Any  debtor  permitted 
by  law  to  become  a  voluntary  bankrupt  may  have  been  subjected,  un- 
der the  law  of  18G7,  to  invohmtary  bankru})tcy  l)y  creditors  having 
the  qualifications  hereafter  to  l)e  noted.*  The  debtor,  however,  must 
have  been  guilty  of  some  act  of  baiikru])tcy  prescribed  by  the  statute, 
and  this  must  have  been  some  act  bevond  the  mere  inabilitv  or  refusal 
to  pay  debte,  and  the  act  alleged  and  complained  of  must  have  been 
one  clearlv  defined  and  dcuDunoed  bv  the  law,  when  liberallv  con- 
strued  as  a  highly  remedial  enactment. 

Bv  section  39  of  the  act  of  ISGT,^  no  debtor  could  have  been  sub- 
jected  to  involuntary  bankruptcy  unless  he  had  departed  from  the 
state,  district  or  territorv  of  which  he  was  an  inhabitant,  Avith  intent 

1  Debtor's  knowledge  of  his  insol-  veyanoes   are   defined   and   declared 
venry  immaterial.    Farrin  v.  Craw-  void  in  section  {\7)  of  said  act. 
ford,  2  B.  R.  181.  Compare  these  two  sections  in  con- 

2  It  will  not  be  presumed  the  nection  with  Xicodemus'  case.  3  B. 
debtor  knew  the  definition  of  the  ^-  •'»•'»•  «"<^  Mnller's  case,  H  B.  R.  8U. 
term  Insolvency.  Snjith's  case,  3  ^^  J^oction  31)  of  tlie  act  libenUly 
«    j^    yj^  construed   according  to   fair   import 

,      ^         .       ,        ,        ,,       ,^.    of  tlie  terms  used.     Locke's  case.  ^ 

3  Involimtarv  hankruptcv.  the  act,  ,      .  ^    .S 

intent  and  financial  condition  must  ,  .  ^^    ,^    ^-.> 

,,     ^.^,  ,     ,,     ,-      ^,,    Silverman  s  case,  4  B.  R.  Ii3. 

concur.    Cratt  s    case.    1    B.    K.    N.).       .     ,    .      .  ,    ,    .      ,. 

And    is    inieiided    to  distribute  the 

Actual   insolvency    not    nc<-cssary,   ^^^^,^^^^  ^^j.   ^^^^,   Imnkrupt   impartiallv. 

but  contemplation  thereof,  sulhcient.   i)i,,i^,,vs  c,isc.   li   B.   R.   IS.l;   Locke's 

Diblee's  case.  'J  B.   R.   1n:».  ^..j^,,   .j  p,    j.    y^..  y^^^^i^.  y.  Roperty, 

4  Acts  of  bankruptcy  are  defined  in    3  B.  R.  ."3. 

sectic>n  3I>,  law  of   ISilT.  rrrrn-ciiccs  pn»liil»itcd.     §  3r>.  Act 

Frauduh'iit    preferences    an<l    con-  of   Ib'JT. 


Intkoduction.  17 

to  defraud  bis  creditx)r8^  or^  being  absent^  with  auch  intent  remained 
absent;  or  concealed  himself  to  avoid  the  service  of  legal  process  in 
any  action  for  the  recovery  of  a  debt  or  demand  provable  under  the 
act;  or  concealed  or  removed  any  of  his  property  to  avoid  its  being 
taken  on  legal  process;  or  made  an  assignment,  gift  or  transfer  of  his 
property,  either  within  or  without  the  United  States,  with  intent  to 
hinder,  delay  or  defraud  his  creditors;  or  was  arrested  and  held  in 
custody  for  seven  days,  as  provided  in  the  act  of  1867;  or  was  actually 
imprisoned  for  more  than  seven  days  in  a  civil  action  founded  on 
contract  for  the  sum  of  $100  or  upwards;  or,  being  bankrupt 
or  insolvent,  or  in  contemplation  thereof,  gave  a  preference 
to  one  or  more  creditors,  or  to  any  person  or  persons  liable  to  him 
as  indoreers,  bail,  sureties,  or  otherwise,  with  intent  to  defeat  or  delay 
the  operation  of  the  act,  as  therein  provided;  or  being  a  banker,  broker, 
merchant,  trader,  manufacturer  or  miner,  fraudulently  stopped  and 
did  not  resume  payment  of  his  commercial  paper  within  fourteen  days.* 

Within  six  months  after  the  commission  of  any  one  or  more  of  such 
acts  by  such  debtor,  his  creditor  or  creditors,  possessing  the  prerequi- 
sites hereinafter  defined,  could  file  his  or  their  petition  to  subject  him 
to  involuntary  bankruptcy. 

Unless  guilty  of  one  or  more  of  such  acts,  the  debtor  could  defeat 
the  application  by  his  creditors  seeking  to  force  him  into  involuntary 
bankruptcy. 

These  clauses,  defining  what  constituted  acts  of  bankruptcy,  are 
closely  allied  to  those  provisions  of  the  law  Wherein  are  denounced 
preferences  to  creditors,  or  transfers  of  property  by  debtors  then  in- 
solvent or  contemplating  insolvency. 

Sfuch  preferences  to  creditors  within  four  months,  and  such  trans- 
fers to  other  persons  within  six  months,  before  the  filing  of  the  peti- 
tion by  or  against  the  debtor  were  void,  if  the  person  or  creditor  re- 
ceiving the  same  had  reasonable  cause  to  believe  the  debtor  insolvent 
or  acting  in  contemplation  of  insolvency,  and  i^ith  intent  to  evade  the 
Bankruptcy  Law. 

It  does  not  follow  that  evidence  sufficient  to  have  entitled  the  cred- 
itor to  his  remedy,  by  way  of  forcing  the  insolvent  debtor  into  involun- 

1  Acts    of    bankruptcy,  §    39,  Act  to  section  39.    Tonkin's  case,  4  B.  R. 

of  1867.  13;  Black's  case,  1  B.  R.  81;  Wads- 

Qualifications    prescribed    by    sec-  worth  v.  Tyler,  2  B.  R.  101. 

tlon  35,  when  not  inconsistent,  apply 
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tary  bankruptcy,  would  have  been  sufficient  to  avoid  preferences  or 
transfers  made  by  the  debtor  previous  to  the  filing  of  the  petition.* 

To  avoid  the  preference  or  transfer,  the  debtor  must  have  been 
insolvent,  the  transfer  must  have  been  made  with  a  view  to  give  a 
preference,  the  transferee  must  have  had  reasonable  cause  to  believe 
the  debtor  insolvent  and  that  the  transfer  was  in  fraud  of  the  bank- 
ruptcy act,  and  the  preference  or  transfer  must  have  been  within  the 
time,  fixed  by  the  act,  previous  to  the  filing  of  the  petition  by  or 
against  the  debtor. 

The  creditor  who  attempted  to  secure  his  debt  during  the  pendency 
of  the  law  of  18G7,  did  so  at  his  peril,  and  was  subject  to  attack  by 
other  creditors  within  four  months  thereafter,  upon  the  ground  that 
the  debtor  was  insolvent,  and  known  so  to  be  to  the  creditor  taking 
Buch  security.^ 

1  Sufficient  evidence  of  act  of  bank-  2  The  burden  was  on  the  party  at- 

ruptcy  may  not  be  sufficient  to  avoid  tacking  the  preference  to  prove  that 

a  conveyance  charged  to  be  fraudu-  the  law  had  been  violated.    Hunt's 

lent   as   a   preference.      Nlcodemus*  case.  2  B.  R.  1G<];  Beck's  case  and 

case,  3  B.  R.  55;  FuUer's  case,  4  B.  Hafer's  case,  1  B.  R.  163. 

R.  20.  The  proceedings  against  the  debtor 

Though   such   conveyance    Is   held  ^\v  the  creditor  to  force  Involuntary 

evidence  of  fraud  In  Terry  v.  Long-  bankruptcy  were  Independent  of  the 

ley,  1  B.  R.  15.");    Hawkins  v.  Dean  proceedings    against    the    preferre<l 

and  Hawkins  v.  Garrett,  2  B.  R.  2I>;  creditor.    Drunimond^s  case,  1  B.  R. 

Davis  V.  Armstrong,  3  B.  R.  20.  10;     DIblee's     case,     2     B.     R.     1S5; 

For  difference  between  the  debtor's  Schick's     case.     B.     R.      Sup.     38; 

Intent,  denounced  by  Laws  of  1M\  Dunkle's  case.  7  B.  R.  72. 

and  18(17,  see  Arnold's  case.  2  B.  R.  And  did  not  affect  the  title  trans- 

61;  IlaugUey  v.  Al])in,  2  B.  R.  120;  ferred.      Williaius'     casi\     3    B.     R, 

Foster  .v.    Ilackh-y.    2     B.    R.    131;  '-1. 

Kingsbury'.**  case.  3  B.  R.  84.  If  the  preference  was  made  more 

Valid  transfers  uplield.      Wynne's  tlian  four  months  prior  to  the  begln- 

case.  4  B.  R.  r>;  l*otter  v.  Coggeshall.  ning   of   the   proceedings   under   the 

4  B.  R.  v.).  !»ankruptcy  a<-t,   wliether  for  volnn- 

To  lu'  void,  tlie  preference  or  trans-  tary  or  involuntary  bankruptcy,  the 

fer   must    come    witliin    tlie   exi>ress  otlier  creditors  cannot  attack  it  for 

terms  of  tlie  law.    Toof  v.  Martin,  <i  iusolveucy  on  part  of  the  debtor  and 

n.   U.   i!>:  id.   1:1  Wall.   U):  l-'uster  v.  kiiowli'd^'e    thereof   on    part    of    tht* 

HarUh'v.  li  B.  II.  i:U;  Hunt's  case.  2  creditor.    P.eau  v.  Brookmire.  4  B.  K. 

B.  R.  !»;»;:  Street  v.  Dawson.    \   R.  R.  57. 

r.o:   Ilnuirliey  v.   Alhin.  2   H.   K.   ll!t>;  But    the    preference    will    l>e    held 

ScMUiiiion  V.  ('(»le.  \  U.  It. 'jr»7:  I\u'bes  valiil.     whether    tlit^    proceedini:    be 

V.  Ilnwe.  loj  M.iss.  4i:T.  vc»luutary     or      involuntary     bank- 
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But  if  the  four  months  in  case  of  creditor^  and  six  months  in  case 
of  any  other  person^  had  tranepired,  the  preference  or  transfer  coidd 
not  be  questioned,  if  otherwise  fair  and  honest. 

This  provision  of  the  bankruptcy  act  in  nowise  prevented  the  avoid- 
ance of  the  conveyance  creating  the  preference,  on  the  ground  of 
.fraud. 

Courts  of  Bankruptcy,  Act  of  1867. —  Under  the  act  of  March  2, 

1867,  the  District  Courts  of  the  United  States  were  charged  with  the 
administration  of  the  bankrupt's  estate  and  empowered  to  order  his 
final  discharge,  having  original  jurisdiction  in  their  respective  districts 
in  all  matters  and  proceedings  in  bankruptcy,  being  authorized  to  hear 
and  adjudicate  upon  these  matters  according  to  the  provisions  of  that 
act.  These  courts  were  always  open  for  the  transaction  of  business, 
exercising  the  powers  thereby  granted  and  conferred  in  vacation  as 
well  as  in  term  time,  the  judge  sitting  in  chambers  having  the  same 
power  and  jurisdiction  —  including  the  power  of  keeping  order  and 
punishing  for  contempt  —  as  when  sitting  in  court;  the  jurisdiction 
conferred  being  extended  to  all  cases  and  controversies  arising  between 
the  bankrupt  and  any  creditor  or  creditors  who  claimed  any  debt  or 
demand  under  the  bankruptcy;  to  the  collection  of  all  the  assets  of 
the  bankrupt;  to  the  ascertainment  and  liquidation  of  the  liens  and 
other  specific  claims  thereon;  to  the  adjustment  of  the  various  priori- 
ties and  conflicting  interests  of  all  parties;  and  to  the  marshaling  and 
disposition  of  the  different  funds  and  assets  so  as  to  secure  the  rights 
of  all  parties  and  due  distribution  of  the  assets  among  all  the  creditors; 
and  to  all  acts,  matters  and  things  to  be  done  under  and  by  virtue  of 
the  bankruptcy  until  the  final  distribution  and  settlement  of  the  estate 
of  the  bankrupt  and  the  close  of  the  proceedings  in  bankruptcy. 
These  courts  had  full  authority  to  compel  obedience  to  all  orders  and 
decrees  passed  by  them  in  bankruptcy,  and  could  sit  for  the  transac- 
tion of  buflinees.  in  bankruptcy  at  any  place  in  the  district,  after  due 
notice  given  at  such  place,  as  well  as  at  the  places  designated  by  the 
law  for  holding  such  courts. 

ruptcy.     Potter  v.  CoggeshaU,  4  B.  R.  ©1;  Waurer  v.  Frantz,  4  B.  R. 
R.  19.  142;  Hubbard  v.  AUalre,  7  Blatoh. 

See  Wynne's  case,  4  B.  R.  5:  Fiil-  2A4;  Dow*s  onse.  4  B.  R.  10:  Hall  v. 
ler's  case,  4  B.  R.  20;  Bean  v.  Brook-  Hayner.  .S  O.  L.  N.  402;  Collins  v. 
mire,  4  B.  R.  57;  Butler's  case,  4  B.   Gray,  8  Blatch.  483. 
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The  Supreme  Court  of  the  District  of  Cohimbia  and  of  the  terri- 
tories, and  the  justices  of  the  latter  while  holding  District  Court,  exer- 
cised jurisdiction,  under  the  law  of  1867,  over  bankruptcies  in  their 
respective  jurisdictions. 

Courts  of  Bankruptcy,  Act  of  1898. — "  Couri:8  of  Bankruptcy," 
under  chapter  2,  section  2,  of  the  law  of  1898,  include  the  District 
Courts  of  the  United  States  in  the  several  states  and  territories-,  the 
Supreme  Court  of  the  District  of  Columbia,  and  the  United  States 
Court  of  the  District  of  Alaska  and  the  Indian  Territory. 

Under  chapter  4,  section  23,  of  the  act  of  1898,  the  United  States 
Circuit  Courts  have  jurisdiction  of  all  controversies  at  law  and  in 
equity,  as  distinguished  from  proceedings  in  bankruptcy,  between 
trustees,  as  such,  and  adverse  claimants,  concerning  the  property 
claimed  or  acquired  by  the  trustee,  in  the  same  manner  and  to  the 
eame  extent  only  as  though  bankruptcy  proceedings  had  not  been 
instituted,  and  such  controversies  had  been  between  the  bankrupt  and 
such  adverse  claimant;  and  have  concurrent  jurisdiction  with  the 
courts  of  bankruptcy,  within  their  reepective  territorial  limits,  of  the 
offenses  enumerated  in  this  act. 

Under  section  24,  the  Supreme  Court  of  the  United  States,  the  Cir- 
cuit Courts  of  Appeal  of  the  United  States,  and  the  Supreme  Courts 
of  the  Territories,  in  vacation  and  in  chambers  and  during  their 
respective  terms,  as  now,  or  as  they  n)ay  be  hereafter  held,  are  in- 
vested with  apjiellate  jurisdiction  of  controversies  arising  in  bank- 
ruptcy })roceedings  from  the  courts  of  })ankni]^tcy  over  which. they 
have  appellate  jurisdiction  in  otlior  cases.  Tlie  Supreme  Court  of  the 
United  States  exercises  a  like  jurisdiction  from  courts  of  bankruptcy 
not  ^nthin  any  orpinizod  circuit  of  tlio  T'nited  States  and  from  the 
Supreme  Court  of  the  District  of  Columbia. 

Definitions,  Act  of  1898. —  The  net  of  ISOS  seeks  to  avoid  vexa- 
tious issues,  sueh  as  arose  under  tlie  net  of  ISC.T.  bv  defiuinj::  clearlv 
many  tenns  Tendered  ueeescnrily  tccliTiical  bv  their  use  in  bankruptcv 
lepslation.  Tliis  jjrecaution  will  sini])lify  the  laiiiiiiaL^e  of  ])ankruptcy 
praefiee. 

To  illu^frafe:  A  dislinetion  i«  drawn  between  tlie  word  "court" 
and  the  expression  "eourf^  of  bnnkni])lev: ''  the  former  ineludini: 
tlic  referee,  tlie  latter  excluding  him.    A  careful  reading  of  the  chap- 
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ter  on  defimtioiis  will  rewBrd  the  Btudent  and  render  tbe  practitioner 
accurate  in  expression.^ 

Beferees.— These  officers  are  appointed  by  the  courts  of  bank- 
ruptcy within  the  territorial  limits  of  whioh  these  courts  respectively 
have  jurisdiction.  Beferees  hold  office  two  years,  subject  to  removal 
by  these  courts  in  their  discretion.  The  limits  of  the  referee's  district 
may  be  changed  by  these  courts,  provided  there  shall  not  be  less  than 
one  referee  in  each  county  where  the  services  of  a  referee  are  needed.^ 


Tmstees.-*  These  officers  are  appointed  by  the  creditors  of  the 
bankrupt  at  their  first  meeting  after  the  adjudication,  or  after  a 
vacancy  has  occurred,  or  after  an  estate  has  been  reopened,  or  after 
a  composition  has  been  set  aside  or  a  discharge  revoked,  or  if  there  is  a 
vacancy  in  the  office  of  trustee.  If  the  creditors  do  not  appoint  a 
trustee  the  court  shall  do  so.^ 

Creditors.—  The  court  shall  cause  the  creditors  to  hold  their  first 
meeting  not  less  than  ten  nor  more  than  thirty  days  after  the  adjudi- 
cation, or  as  soon  thereafter  as  may  be,  at  which  the  judge  or  referee 
shall  preside,  may  allow  or  disallow  claims  there  presented,  and  ex- 
amine the  bankrupt  or  cause  him  to  be  examined,  appoint  a  trustee, 
or  not  more  than  three  trustees,  and  take  other  steps  which  may  be 
pertinent  and  necessary  for  the  promotion  of  the  best  interests  of  the 
estate.* 

Estates. — Depositories  for  money  shall  be  designated  by  order  of 
the  courts  of  bankruptcy.^  Actual  and  necessary  expenses  of  officers 
must  be  reported  in  detail  under  oath,  and  be  examined  and  approved 
or  disapproved  by  the  court,  and,  if  approved,  paid  out  of  the  estate 
in  which  they  were  incurred;®  debts  of  the  bankrupt  of  certain 
classes  may  be  approved  and  allowed  and  priorities  ordered;*^  divi- 
dends declared  and  paid;®  liens  adjudicated;®  set-offs  and  counter- 
claims adjusted;^®  and  the  amounts  due  upon  claims  determined. 


1  Act  of  1808,  chap.  1,  S  1. 

2  Act  of  1896,  chap.  5,  §  34. 

3  Act  of  1898.  chap.  5,  §  14. 

4  Act  of  1808,  chap.  6,  §  55. 
«  Act  of  1898,  chap.  7,  §  61. 


6  Act  of  1898,  chap.  7,  §  62. 

7  Act  of  1898,  chap.  7,  §§  63,  64. 

8  Act  of  1898,  chap.  7,  §  65. 

9  Act  of  1808,  chap.  7,  §  67. 

10  Act  of  1896,  chap.  7,  §  68. 
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Possession  of  Property.—  The  title  and  possession  of  property 
belonging  to  the  bankrupt  remains  with  him  until  after  adjudication 
and.  the  appointment  and  qualification  of  the  trustee;  provided,  the 
judge  may,  upon  satisfactory  proof,  by  affidavit,  that  the  bankrupt 
against  whom  an  involuntary  petition  has  been  filed  and  Lb  pending 
has  committed  an  act  of  bankruptcy,  or  has  neglected,  or  is  neglecting, 
or  is  about  to  so  neglect,  his  property  so  that  it  has  thereby  deterio- 
rated, or  is  thereby  deteriorating,  or  is  about  thereby  to  deteriorate,  in 
value,  issue  a  warrant  to  the  marshaf  to  seize  and  hold  it  subject 
to  further  orders.  In  this  event  the  petitioner  must  first  enter  into 
bond  in  an  amount  to  be  fixed  by  the  judge,  with  such  sureties  as  he 
shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such  dam- 
ages as  he  shall  sustain  in  the  event  such  assignee  shall  prove  to  have 
been  wrongfully  obtained.  The  bankrupt  may  file  a  bond  and  retain 
the  property.^ 

Title  to  Property. —  With  exceptions  unnecessary  to  mention  at 
this  time,  the  trustee,  upon  his  qualification,  takes  title  to  the  bank- 
rupt's property  as  of  the  date  of  the  adjudication.  It  shall  be  ap- 
praised by  three  appraisers  appointed  by  the  court.^ 

When  Act  of  1898  Took  Effect.— Tliis  aci  took  effect  on  JiUv  1, 
1898,  having  been  on  that  day  ap})roved  by  tlie  President;  pro\iding- 
however,  that  no  jjctition  for  vohmtary  bankruptcy  shall  be  filed 
within  one  month,  and  no  petition  {(^r  invohintary  banknipt-cv  shall 
be  filed  within  four  months  of  the  passage  thereof.^ 

1  Act  of  181)8.  §  60.  .T  Act  of  ISOS.  Inst  section. 

2  Act  of  1S08,  §  70. 


TITLE  I. 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY. 


Bankruptcy  Act  of  April  4,  1800. 

An  Act  to  establish  an  uniform  System  of  Bankruptcy  throughout 

the  United  States.^ 

(Repealed  by  act  of  December  19,  180S,  chap.  6.) 

Section  1.  Be  it  enacted  by  the  Senate  -and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That  from 
and  after  the  first  day  of  June  next,  if  any  merchant  or  other  person 
residing  within  the  United  States,  actually  using  the  trade  of  merchan- 
dise, by  buying  and  selling  in  gross,  or  by  retail,  or  dealing  in  ex- 
change, or  as  a  banker,  broker,  factor,  underwriter,  or  marine  insurer, 
shall,  with  intent  unlawfully  to  delay  or  defraud  his  or  her  creditors, 
depart  from  the  State  in  wMch  such  person  usually  resides,  or  remain 

1  Decisions  on  the  Bankruptcy  taches.  When  the  negotiable  paper 
Xaw  of  the  United  States,  1800.—  was  assigned  after  the  commission 
The  holder  of  a  promissory  .note,  of  banlcriiptcy,  the  party  takes  it 
drawn  before,  but  transferred  after  sul)ject  to  any  set-off  as  between  the 
a  commission  of  bankruptcy  had  is-  drawer  and  payee.  Ibid, 
sued  against  the  drawer,  is  entitled  Under  the  Bankruptcy  Law  of  the 
to  prove  his  debt  under  the  commis-  United  'States,  a  joint  debt  may  be 
slon,  and  to  receive  a  dividend,  set  off  against  the  separate  claim  of 
numphreya  v.  Bllghrs  Assignees,  4  the  assignee  of  one  of  the  partners; 
Dall.   370.  ^ut  such  set-off  could  not  have  been 

In  the  case  of  negotiable  paper,  made  at  law,  independent  of  the 
the  assignee  takes  it  discharged  of  Bankruptcy  Law.  Tucker  v.  Oxley, 
all  the  equity  as  between  the  original  5  Cranch,  34;  id.  2  Cond.  Rep.  182. 
parties,  of  which  he  had  no  notice.  A  joint  debt  may  be  proved  under 
But  wherever  the  assignee  has  no-  a  separate  commission,  and  a  full 
tice  of  such  equity,  either  positively  dividend  received;  it  is  equity  alone 
OP  constructively,  he  takes  the  as-  which  can  restrain  the  joint  creditor 
signment  at  his .  peril.  A  commis-  from  receiving  his  full  dividend  un* 
slon  of  bankruptcy  is  legal  notice  til  the  joint  effects  are  exhausted* 
that    wherever   mutual    debts    sub-  Ibid. 

Bisted  between  the  bankrupt  and  his      Wherever   the  terms   in   which   a 
creditors,    the   right   of    set-off    at-  powder  is  granted  by  the  do&stitutloD 
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abeent  therefrom,  or  conceal  him  or  herself  therein,  or  keep  his  or 
her  house,  so  that  he  or  she  cannot  be  taken,  or  served  with  process, 
or  willingly  or  fraudulently  procure  him  or  herself  to  be  arrested,  or 
his  or  her  lands,  goods,  money  or  chattels  to  be  attached,  sequestered 
or  taken  in  execution,  or  make  or  cause  to  be  made  any  fraudulent 
conveyance  of  his  or  her  lands,  or  chattels,  or  make  or  admit  any 
false  or  fraudulent  security  or  evidence  of  debt,  or  being  arrested  for 
debt,  or  having  surrendered  him  or  herself  in  discharge  of  bail,  shall 

to  Congress,  or  wherever  the  nature  The  right  to  compensation  from 
of  the  power  itself  requires  that  it  Spain,  held  under  an  abandonment 
shall  be  exclusively  exercised  bj'  made  to  underwriters,  and  accepted 
Congress,  the  subject  Is  completely  by  them  for  damages  and  injuries 
taken  away  from  state  legislatures,  which  wei^e  to  be  satisfied  under  the 
as  if  they  had  been  forbidden  to  act  treaty  by  the  United  States,  passed 
upon  It.  The  power  granted  to  Con-  to  the  assignees  of  the  bankrupt, 
gress  of  establishing  uniform  laws  who  held  such  rights  by  the  pro- 
ou  the  subject  of  bankruptcy  is  not  visions  of  the  Bankruptcy  Law  of 
of  this  description.  Sturgis  v.  the  Unittnl  States,  passed  April  4, 
Crowninshield,  4  Wheat.  122;  id.  4  1S<K).  Coniegys  v.  Vasse,  1  Peters, 
Cond.  Rep.    4(>t).  li)3. 

In  the  distribution  of  a  bankrupt's  Tlie  Circuit  Courts  of  the  United 
effects  lu  this  country,  the  Uniteil  States  luivc  jurisdiction  of  matters 
States  are  entitled  to  a  preference,  arising  under  the  Bankruptcy  Law  ol 
although  the  delU:  was  contracted  the  United  States,  as  they  have  of 
by  a  foreigner  in  a  foreign  country;  any  otlicr  snl)ject,  where  the  Cou- 
and  altliough  tiie  Ignited  States  had  stitutiou  and  laws  of  the  United 
proved  their  debt  under  tl\e  coniniis-  States  give  jurisdiction;  but  the  Dis- 
sion  of  ])ankruptcy,  and  liad  voted  trict  Courts  linve  not  the  same  jurls- 
for  an  assignee.  Harrison  v.  Sterry  diction  in  cases  of  bankruptcy  as  the 
et  al..  .">  Crancli.  2SI):  id.  2  Cond.  clianccllor  of  England  has.  Lucas 
liep.  -<»<>•  f^t  al.  V.  Morris  et  al..  1  Paine's  O.  C 

A  conveyance  on  the  eve  of  bank-   K.    'Mf). 
ruptcy,    to    give    a    preference    to    a       Tlie  districts  Courts  of  the  Unite*! 
particular    class    of    criHlilors,    is    a    States  have  not,  like  the  chancellor 
fraud  on  tlio  Haiikriiptcy  Law,  and    in     I-^ngland,    exclusive    jurisdiction 
void.     Ibid.  over    tlie    entire    execution    of    the 

Such  assigniiH'iit   may   !m'  valid   to    Hankriii»t(  y   Law.     Tliey   cannot   re- 
secure  money  actually  advanced   on    move  as>iL:neos,  nor  compel  thoni  tc* 
tile  credit   of   it,    and   siibse<iuent   to   iieeount.     Ibid, 
its  date.     Ibid.  Ujxtn  the  death  of  an  assignee,  im- 

T'nder  a  separate  <-ninnilssien  of  der  the  liaiikriii>tcy  Law  of  the 
liankruiitcy,  aualnsi  (uie  jtartuer  Lniied  St.-it.-s.  ihe  riuht  of  action  for 
only,  his  ])rivate  iimpei-iy  and  Ins  a  dehi  due  to  tlie  bankrupt  vested  in 
interest  in  ihe  fun. Is  of  the  eompany  ^i,.  rxrcuior  of  the  asslLMiee.  Ui<'h- 
I»asses.     Ilud.  ar.H  et  al.,   As.vi-nees,  etc..  v.  Marv- 
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remain  in  prison  two  months  or  more,  or  escape  therefrom,  or  whose 
lands  or  effects  being  attached  by  process  issuing  out  of,  or  returnable 
to,  any  court  of  common  law,  shall  not,  within  two  months  after 
written  notice  thereof,  enter  special  bail  and  dissolve  the  same^  or 
in  districts  in  which  attachments  are  not  dissolved  by  the  entry  of 
special  bail,  being  arrested  for  debt  after  his  or  her  lands  and  effects, 
or  any  part  thereof,  have  been  attached  for  a  debt  or  debts  amount- 
ing to  one  thousand  dollars  or  upwards,  shall  not,  upon  notice  of  such 

land  Ins.  Co.,  8  Oranch,  81;  id.  3  after,  is  not  within  the  first  section 

Oond.  Rep.  45.  of  the  Bankruptcy  Act  of  April  4, 

Where  the  original  ground  of  ac-  1800,  chapter  19.    Wood  v.  Owlngs.  1 

tlon  is  founded  on  contract,  but  the  €ranch,  239;  id.  1  Cond.  Rep.  302. 

iDiiuediate  cause   arises   ex  delicto,  a  certificated  bankrupt  or  insol- 

and  the  claim  is  for  damages,   un-  vent,  discharged  from  the  particular 

liquidated  by  any  express  agreement,  contract,  need  not  be  made  a  party 

or  such  as  the  law  will  not  imply  an  to   the  bill  on   the  contract      Van 

Agreement  to  pay,  the  certificate  of  Relmsdyke  v.  Kane,  Ex'r,  1  Gall.  C. 

bankruptcy  is  no  bar;  because  such  q  j^  37^ 

claim  could  not  have  been  proved  The  power  given  to   Congress  to 

under   the   commission.      Dusar    v.  pass  uniform  laws  relative  to  bank- 

Murgatroyd,  1  Wash.  C.  C.  R.  13.  ruptcy  is  exclusive  of  such  power  in 

But  if  the  agreement  were  to  pay  ^he  state  governments;  and  this, 
a  particular  sum,  on  failure  to  per-  whether  the  former  has  thought 
form  the  contract;  or  if  the  case  was  proper  to  exercise  it  or  not  Golden 
such  that  the  plaintlfl!  has  his  elec-  y  pHnce,  3  Wash.  C.  O.  R.  313. 
tlon  to  bring  either  trespass  or  case  ^  discharge  from  a  debt  under  the 
for  money  had  and  received,  and  bankruptcy  laws  of  the  place  of  con- 
waives  the  former  by  bringing  the  tract  is  good  in  every  other  place 
latter;  the  damages  become  a  debt,  where  pleaded,  as  an  extinguishment 
which  the  law  implies  a  promise  to  of  the  debt  But  a  like  discharge 
pay,  and  the  certificate  is  a  bar.  where  the  contract  is  not  made  has 
Ibid.  no  efl'ect.    I^  Roy  v.  Orowninshield, 

In  an  action  brought  against  the  2  Mason's  O.  O.  R.   151. 

owner  of  a  vessel  for  damages  for  an  a  debtor  concealing  himself  from, 

Injury  sustained  on  board  a  ship  by  and   being  denied  to,   his   creditors 

the   neglect   of  the   master,    it   cer-  does  not  constitute  an  act  of  bank* 

tiflcate    of    bankruptcy    cannot    be  ruptcy  under  the  laws  of  the  United 

pleaded  in  bar.    Ibid.  States,  unless  the  service  of  process 

One  guilty  of  perjury  in  proceed-  is  thereby  prevented.     Barnes  et  al. 

Ings  under  the  Bankruptcy  Law,  can-  v.  Billington,  1  Wash.  C.  C.  R.  29. 

not  be   prosecuted   for  the   offense  If  the  debtor  order  himself  to  be 

after  the  repeal  of  the  law.    United  denied  to  creditors  and  others,  and 

States  V.  Passmore,  4  DalL  372.  is  in  consequence  thereof  denied  to 

A  deed  executed  before  the  1st  of  an  oflicer  who  comes  to  serve  a  pro- 
June,  1800,  although  acknowledged  cess,  it  is  an  act  of  bankruptcy,  pro- 
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attachment,  give  sufficient  security  for  the  payment  of  what  may 
be  recovered  in  the  suit  in  which  he  or  she  ishuli  be  arrested,  at  or 
before  the  return-day  of  the  same,  to  be  approved  by  the  judge  of 
the  district,  or  some  judge  ^f  the  court  out  of  which  the  process 
issued  upon  which  he  is  arrested,  or  to  wliich  the  same  shall  be  re- 
turnable, every  such  person  shall  be  deemed  and  adjudged  a  bankrupt: 
Provided,  that  no  person  shall  be  liable  to  a  commission  of  bankruptcy 
if  the  petition  be  not  preferred,  in  manner  hereinafter  directed, 
within  six  months  after  the  act  of  bankruptcy  committed, 

Tided  the  officer  comes  to  serve  the  debtor,    to   bring   about   an   act   of 

process  and  not  on  any  other  busi-  banlcruptcy.     Ibid, 

ness,  and  the  denial  lias  taken  place  No  debt  but   such  as   is  due  and 

within  six  months  of  the  issuing  of  owing  at  the  time  of  the  bankruptcy 

the  commission,    tl^id.  can    be   proved    under   the    commis- 

(riving  a  bond,  with  warrant  to  slon;  and,  consequentlj*.  an  indorser 
confess  judgment  to  one  creditor  or  acceptor  of  a  bill  of  exchange, 
upon  the  eve  and  in  contemplation  drawn  ]>y  the  bankrupt,  who  has  not 
of  bankruptcy,  does  not  constitute  a  paid  it  before  the  bankruptcy,  can- 
bankruptcy,  unless  the  judgment  en-  not  prove  the  debt.  Marks  et  al., 
tercd  on  the  bond  and  the  issuing  of  Assignoes,  v.  Barker  et  al.,  1  Wash, 
the  execution  was  at  the  instance  or  c.  (.'.  R.    178. 

by   the   iirocuremeut   of   the   deljtor.  The  acceptor  or  Indorser  of  a  bill 

Such   a  bond   would   be  a    fraud  on  of  exchange,  who  pays  the  bill  after 

the  general   creditors.     Ibid.  tho  bankruptcy  of  the  drawer,  may 

Where  two  of  thre<'  assignees  of  a  olTset   the    same   against    the    bank- 

l»anl<rupt    enter    into    an    agreement  nipt's  assignees;  but   lie  must  show 

in  the  absence  of  tlie  tliinl.  tlie  con-  tlie  del»t   to   l)e  a   su])sisting  one  in 

tract  is  not  Inniliiig  on  the  absent  as-  Uim    at    the    time    tlie    action     was 

•<ignee.     unless     he    had    previously  l.mught,  for  this  is  a  case  of  mutual 

given  antlK.rity  to  make  it.   or  sub-  <.re(lii.  given  beft.re  the  bankruptcy, 

stantially     recognize    and     acknowl-  aliliongh    the    money    was    not    paid 

edge    it.       Aliter.    amouir     partners.  jj,,,j|  .yfu^v.     Und. 

r.liglit   V.  Ashley  et  al.,  1   Peters'  C  The   District   Conrts  of  the  Fnited 

^'-  R-    !♦»•  States  have  nut  i>owcr  in  bankrui»tcy 

The  agreement  of  the  assignees  of  casrs  to  remove  assignees,  or  compel 

a  bankr-npt    to  ;:ive   a    prerereiice   to  iliein   in   arcount.      Lncas   v.    Morris, 

n    pai-ticnlar    creditor    is    noi     vali<l  Paiiic's  ('.  ('.  11.    :V.u\. 

without    tlio   assent    of   the   c«ininiis-  Tiic  JKtlder  of  tin-  nc^LTotialile  paper. 

sionrrs  and  a  cert.-iin  portion  of  tin*  jiayahlc    ■'witlmiit    (li'falcaiion  "    \m- 

crediinrs.     Iliid.  d<'r    ihc    laws    uf    rcnn^ylvaiiia.    as- 

l»cnial  to  an  olliccr.  wliercl>y  he  is  siirnrd  ai'irr  a   coiiiinissidn  of  bank- 

|ire\rnf t'd    '^crviii-j;   pr«>«M'Ss.    niU'^t    bi»  nipti-y     Iimn     issued,     may     come     in 

i"^':illy    a<l vr'rsMr\-.    and    not    by    (Mtn  un<h'i'   ihi-   (••iiiinii>>>^i<tn:   alhMviULT  ail 

(  "'IT    lie! wci'ii    the    (TtMlitur   and    the  i;i<t    tit'fsfts   r\i>iinL:'  at.   the   time  of 
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§  2.  And  be  it  further  enacted,  That  the  judge  ox  the  district  court 
of  the  United  States,  for  the  district  where  the  debtor  resides,  or 
usually  resided  at  the  time  of  committing  the  act  of  bankruptcy, 
upon  petition  in  writing  against  such  person  or  persons  being  bank- 
rupt, to  him  to  be  exhibited  by  any  one  creditor;  or  by  a  greater 
number,  being  partners,  whose  single  debt  shall  amount  to  one  thou- 
sand dollars,  or  by  two  creditors  whose  debts  shall  amount  to  one 
thousand,  five  hundred  dollars,  or  by  more  than  two  creditors  whose 

the  bankruptcy,  and  which  would  came  Into  their  hands.  The  plain- 
have  been  admitted  If  the  afisign-^  tiff  claimed  to  have  a  preference  and 
ment  had  not  been  made.  Hum-  priority  over  the  general  creditors  of 
phreys  v.  Blight's  Assignees,  1  Waah.  Baker.  By  the  Court.—  Although  the 
O.  C.  R.  44.  United    States     might,     under    the 

The  purchaser  of  a  negotiable  sixty-fifth  section  of  the  law  to 
note,  who  becomes  so  after  a  com-  regulate  the  collection  of  duties,  be 
mission  of  bankruptcy  has  Issued,  entitled  to  claim  of  the  defendants 
may  prove  under  the  commission;  to  the  amount  which  came  Into  the 
and  he  holds  the  note  subject  to  all  hands  of  B.,  as  the  assignee  of  S., 
legal  offsets.    Ibid.  the  provisions  of  the  law  do  not  ex- 

The  sixty-flfth  section  of  the  tend  to  the  surety  who  has  paid  the 
Bankruptcy  Law  of  the  United  bond  the  same  rights  and  privileges. 
States,  passed  the  2d  of  March,  1799,  Pollock  v.  Pratt  &  Harvey,  2  Wash, 
does  not  repeal  the  provisions  of  the  C.  O.  R.  490. 

laws  of  the  United  States  which  give  A.  II.  devised  an  estate  to  O.  S. 
to  the  surety  who  pays  bonds  for  for  life;  and  after  the  death  of  C.  S. 
duties  a  preference  over  the  cred-  he  directed  that  the  estate  should 
itors.  Mott  V.  The  Assignees  of  be  sold  and  divided  among  the 
Marls,  2  Wash.  C.  C.  R.  19C.  grandchildren   of   the   testator  who 

The  provisions  of  the  Bankruptcy  should  be  living  at  the  death  of  O.  S. 
Law  except  from  its  general  opera*  B.  married  one  of  the  grandchildren, 
tlon,  not  only  the  preference  of  the  and  after  the  death  of  C.  S.,  B.  be- 
Uuited  States,  but  also  the  right  of  came  bankrupt.  B.  and  wife,  after 
preference  for  satisfaction  of  debts  the  decease  of  G.  S.,  sold  the  prop^ 
due  to  the  United  States.    Ibid.  erty  claimed  under  the  wUl  of  A.  H., 

P.  paid  a  sum  of  money  to  the  and  the  plaintiff  claimed  under  this 
United  States,  as  surety  of  S.,  in  a  conveyance.  By  the  Court.—  The  de- 
bond  for  duties.  S.  became  insol-  cisions  of  the  English  courts  abund- 
vent,  and  assigned  his  effects  to  antly  prove  that  a  possibility. 
Baker,  who  received  $4,000  un-  whether  belonging  to  the  husband 
der  the  assignment,  mixed  the  or  the  wife,  would  not  pass  to  the 
Rauie  with  his  own  funds  and  assignees  of  the  husband,  on  his  be- 
afterward  became  bankrupt,  and  coming  bankrupt,  if  it  were  not  for 
the  defendants  were  appointed  the  strong  language  of  the  statutes 
his  assignees,  but  no  effects  of  bankruptcy.  Krumbaar  v.  Burt» 
known  to  be  part  of  the  estate  of  S.  2  Wash.  C.  G.  R%  400. 
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debts  shall  amount  to  two  thousand  dollars,  shall  have  power,  by 
commission  under  his  hand  and  seal,  to  appoint  such  good  and  sub- 
stantial persons,  being  citizens  of  the  United  States,  and  resident  in 
such  district,  as  such  judge  shall  deem  proper,  not  exceeding  three, 
to  be  commissioners  of  the  said  bankrupt,  and  in  case  of  vacancy  or 
refusal  to  act,  to  appoint  others  from  time  to  time  as  occasion  may  re- 
quire: Provided  always,  tJiat  before  any  commission  shall  issue,  the 
creditor  or  creditors  petitioning  shall  make  affidavit  or  solemn  affirma- 
tion before  the  said  judge  of  the  truth  of  his,  her  or  their  debts, 
and  give  bond,  to  be  taken  by  the  said  judge,  in  the  name  and  for 
the  benefit  of  the  said  party  so  charged  as  a  bankrupt,  and  in  such 
penal t}',  and  with  such  surety,  as  he  shall  require,  to  be  conditioned 
for  the  proving  of  his,  her  or  tlieir  debts,  as  well  before  the  com- 
missioners as  upon  a  trial  at  law,  in  case  the  due  issuing  forth  of  the 
said  commission  shall  ])e  contested,  and  also  for  proving  the  party  a 
bankrupt,  and  to  proceed  on  such  commission  in  the  manner  herein 
prescriljcd.  And  if  such  debt  shall  not  be  really  due,  or  after  such 
commission  taken  out  it  cannot  be  proved  that  the  l)arty  was  a  bank- 
rupt, then  the  said  judge  shall  ujnm  the  ])etition  of  the  party  ag- 
grieved, in  case  there  be  occasion,  deliver  such  bond  to  the  said  party, 
who  may  sue  thereon,  and  recover  such  damages  under  the  penalty  of 
the  same,  as,  upon  trial  at  law,  he  shall  make  appear  he  has  sustained, 
bv  reason  of  anv  breach  of  the  condition  thereof. 

^  3.  And  be  it  further  enacted.  That  l)(»fore  the  commissioners  shall 
be  cai)able  of  acting,  they  shall  res])cctivc]y  take  and  subscribe  the 
followiuir  oath  or  aihrmation,  which  shall  be  administered  bv  the 
judge  issuing  the  commission,  or  by  any  of  the  judges  of  the  Suj)reme 
Court  of  tlie  Tiiited  States,  or  any  judge,  justice  or  chancellor  of 
any  State  court,  and  filed  in  the  ollice  of  the  clerk  k)(  tlie  district 
court:     *' I,  A.  B.,  do  swear,  or  atlirm,  that  I  will  faithfully,  imj^ar- 

The  i)<)ssil>ility  held  })y  B.  under  and  it  is  clear  that  by  the  most  lib- 
thc  will  of  A.  H.  formed  no  part  of  eral  construction  of  the  law  the  in- 
his  estate  to  which  he  was  entitled  terest  of  the  husband  in  the  estate 
in  hiw  or  eiiuliy.  of  whieh  the  coin-  of  his  wife,  under  the  wiU  of  A.  H., 
niissiens  could  take  jjossessinu  tni-  ,ij,i  ],ot  pass  to  tlie  assignees.  Ibid, 
del-  the  tifili  seetiuii  of  I  lie  T.aiik-  S(»  exclusively  have  bankrupt  laws 
ruptcy  Law  ef  tlie  T'niicd  Stales;  (HHM'ated  on  tradei's,  that  it  may  well 
and.  therefore,  tliey  conM  n  »i  trans-  ],£.  doubled  whi^iier  an  act  of  Con- 
fer it  to  tlie  assimiee^  of  ilie  bank-  ^n-ess  subjrctinir  to  such  a  law 
rupr.  under  tlie  i.ruvNions  of  the  ,.veiy  drsci-ij^t itiu  of  persons  within 
sixth  section.     Iltid.  tlie    Tiiitcd     Slates    would    comport 

The     pn.visiniK     cf     ili.-     KiiLTlish  ^^.j,],  ,|j,.  ^j,;,.},  ,,,•  ,|^^,  jM.wers  vestetl 

liaiiknipirv  L.-iws.  i-n.l   ili- s  ■  i.f  ill'  ,,,    ,|,,.,,,     j^    r,.iaii(»n    thereto.       Ter 

r.:iiiknii.iry      Law      ..f     lie-     Lnii-d  Uvin-^tnii.   .1.,    in   Adams   v.   Storey, 

Slates.   dilTrr  in   rdniitn   i-*   l!i«"  cnn-  p^iJu^.'s;  (•_  (\  jj,    yj), 
tiii'ji'iit    iiiierc>i<    of    tilt-    liaiiknipi; 
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tiallj  and  honestly,  according  to  the  best  of  my  skill  and  knowledge, 
execute  the  several  powers  and  trusts  reposed  in  me,  as  a  commis- 
sioner, in  a  commission  of  bankruptcy  against  ,  and 
that  without  favor  or  affection,  prejudice  or  malice."  And  the  com- 
missioners, who  shall  be  sworn  as  aforesaid,  shall  proceed,  as  soon 
as  may  be,  to  execute  the  same;  and  upon  due  examination,  and  suffi- 
cient cause  appearing  against  the  party  charged,  shall  and  may 
declare  him  or  her  to  be  a  bankrupt;  Provided,  that  before  such 
examination  be  had,  reasonable  notice  thereof,  in  writing,  shall  be 
delivered  to  the  person  charged  bs  a  bankrupt;  or  if  he  or  she  be  not 
found  at  his  or  her  usual  place  of  abode,  to  some  person  of  the  family 
above  the  age  of  twelve  years,  oi*  if  no  such  person  appear,  shall  be 
fixed  at  the  front  or  other  public  door  of  the  house  in  which  he  or 
she  usually  resides,  and  thereupon  it  shall  be  in  the  power  of  such 
person,  so  charged  as  aforesaid,  to  demand  before,  or  at  the  time  ap- 
pointed for  such  examination,  that  a  jury  be  empanelled  to  inquire  into 
the  fact  or  facts  alleged  as  the  causes  for  issuing  the  commission,  and 
on  such  demand  being  made  the  inquiry  shall  be  had  before  the  judge 
granting  the  commission,  at  «uch  time  as  he  may  -direct,  and  in  that 
case  such  person  shall  not  be  declared  bankrupt,  unless,  by  the  verdict 
of  the  jury,  he  or  she  shall  be  found  to  be  within  the  description 
of  this  act,  and  shall  be  convicted  of  some  one  of  the  acts  described 
in  the  first  section  of  this  act:  Provided  also,  that  any  commission 
which  shall  be  taken  out  as  aforesaid,  and  which  shall  not  be  proceeded 
in  as  aforesaid,  within  thirty  days  thereafter,  may  be  superseded  by 
the  said  judge  w^ho  shall  have  granted  the  same,  upon  the  application 
of  the  party  thereby  charged  as  a  bankrupt,  or  of  any  creditor  of 
such  person,  unless  the  delay  shall  have  been  unavoidable,  or  upon 
a  just  occasion. 

§  4.  And  be  it  further  enacted.  That  the  commissioners  so  to  be 
appointed  shall  have  power  forthwith,  after  they  have  declared  such 
person  a  bankrupt,  to  cause  to  be  apprehended,  by  warrant  under 
their  hands  and  seals,  the  body  of  such  bankrupt,  wheresoever  to  be 
found  Avithin  the  United  States:  Provided,  they  shall  think  that 
there  is  reason  to  apprehend  that  the  said  bankrupt  intends  to  ab- 
scond or  conceal  him  or  herself,  and  in  case  it  be  necessary  in  order 
to  take  the  body  of  said  bankrupt,  shall  have  power  to  cause  the  doors 
of  the  dwelling-house  of  such  bankrupt  to  be  broken,  or  the  doors 
of  any  other  house  in  which  he  or  she  shall  be  found. 

§  6.  And  be  it  further  enacted.  That  it  shall  be  the  duty  of  the 
commissioners  so  to  be  appointed,  forthwith,  after  they  have  declared 
such  person  a  bankrupt,  and  they  shall  have  power  to  take  into  their 
possession  all  the  estate,  real  and  personal,  of  every  nature  and  de- 
scription, to  which  the  said  bankrupt  may  be  entitled,  either  in  law 
or  equity,  in  any  manner  whatsoever,  and  cause  the  same  to  be  in- 
ventoried and  appraised  to  the  best  value,  (his  or  her  necessary  wear- 
ing apparel,  and  the  necessary  wearing  apparel  of  the   wife  and 
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children,  and  necessary  beds  and  bedding  of  such  bankrupt  only  ex- 
cepted) and  also  to  take  into  their  possession,  and  secure,  all  deeds 
and  books  of  account,  papers  and  writings  belonging  to  such  bank- 
rupt; and  shall  cause  the  same  to  be  safely  kept,  until  assignees  shall 
be  chosen  or  appointed,  in  manner  hereafter  provided. 

§  6.  And  be  it  further  enacted,  That  the  said  commissioners  shall 
forthwith,  after  they  have  declared  such  person  a  bankrupt,  cause 
due  and  sufficient  public  notice  thereof  to  be  given,  and  in  such 
notice  shall  appoint  some  convenient  time  and  place  for  the  creditors 
to  meet,  in  order  to  choose  an  assignee  or  assignees  of  the  said  bank- 
rupt's estate  and  effects;  at  which  meeting  the  said  commissioners 
shall  admit  the  creditors  of  such  bankrupt  to  prove  their  debts;  and 
where  any  creditor  shall  reside  at  a  distance  from  the  place  of  such 
meeting,  shall  allow  the  debt  of  such  creditor  to  be  proved  by  oath 
or  affirmation,  made  before  some  competent  authority,  and  duly  certi- 
fied, and  shall  permit  any  j)eison  duly  authorized  by  letter  of  at- 
torney from  such  creditor,  due  proof  of  the  execution  of  such  letter 
of  attorney  being  first  made,  to  vote  in  the  choice  of  an  "assignee  or 
assignees  of  such  bankrupt's  estate  and  effects  in  the  place  and  stead 
of  such  creditor:  and  the  said  commissioners  shall  assign,  transfer  or 
deliver  over,  all  and  singular,  the  said  bankrupt's  estate  and  effects, 
aforesaid,  with  all  muniments  and  evidences  thereof,  to  such  person 
or  persons  as  the  major  part  in  value  of  such  creditors,  according  to 
the  several  debts  then  proved,  shall  choose  as  aforesaid:  Provided 
always,  That  in  such  choice,  no  vote  shall  be  given  by,  or  in  behalf 
of,  any  creditor  whose  debt  shall  not  amount  to  two  hundred  dollars. 

§  7.  Provided  always,  and  be  it  further  enacted,  That  it  shall  be 
lawful  for  the  s^aid  commissioners,  as  often  as  they  shall  see  cause, 
for  the  better  ])reserving  and  securing  of  the  bankrupt's  estate,  l)efore 
assignees  shall  ho  chosen  as  aforesiiid,  immediately  to  appoint  one  or 
more  assignee  or  assignees  of  the  estate  and  effects  aforesaid,  or  any 
part  tliereof;  wluch  assignee  or  assi^iees  aforesaid,  or  any  of  them, 
may  be  removed  at  the  meeting  of  the  creditors,  so  to  be  appointed 
as  aforesaid,  for  tlie  clioice  of  assignees,  is  such  creditors,  entitled  to 
vote  as  aforesaid,  or  tlie  major  part  in  value  of  tliem,  shall  think  fit; 
and  such  assignee  or  assignees  as  shall  be  so  removed,  shall  deliver  up 
all  the  estate  and  elfects  of  such  ])anl<ru]it  which  shall  have  come 
to  his  or  their  hands  or  possession,  unto  such  other  assignee  or  as- 
signees as  shall  be  chosen  by  the  creditors  as  aforesaid;  and  all  such 
estate  and  effects  sliall  be,  to  all  intents  and  ])ur})oses,  as  effectually 
and  legally  vested  in  such  new  a.-signee  or  assignees  as  if  the  first 
assiLninient  had  hccn  made  to  liim  or  tlicni  by  the  said  commissioners; 
and  if  such  lirst  as-igiKH'  or  a>signccs  shall  refuse  or  neglect,  for  the 
space  of  ten  days  next  after  intticc.  in  writing,  from  such  new  assignee 
or  assi^nec^  of  tlicir  np]>oint  incnt,  as  aforesaid,  to  deliver  over  as 
afonvsaid.  all  tlic  estate  and  ctTocts  ns  aforesaid,  every  sneh  assignee 
or  assitrnees  shall,  rcsiiectivelv.  forfeit  a  sum  not  exceedinsr  five  thou- 
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sand  dollars,  for  the  use  of  the  creditors,  and  shall  moreover  be  liable 
for  the  property  so  detained. 

§  8.  And  be  it  further  enacted.  That  at  any  time  previous  to  the 
closing  of  the  accounts  of  the  said  assignee  or  assignees  so  chosen  as 
aforesaid,  it  shall  be  lawful  for  such  creditors  of  the  bankrupt  as  are 
hereby  authorized  to  vote  in  the  choice  of  assignees,  or  the  inajor  part 
of  them  in  value,  at  a  regular  meeting  of  the  said  creditors,  to  be 
called  for  that  purpose  by  the  said  commissioners,  or  by  one-fourth 
in  value  of  such  creditors,  to  remove  all  or  any  of  the  assignees 
chosen  as  aforesaid,  and  to  choose  one  or  more  in  his  or  their  place 
and  stead;  and  such  assignee  or  assignees  as  shall  be  so  removed  shall 
dehver  up  -all  the  estate  and  effects  of  such  bankrupt  wliich  shall 
have  come  into  his  or  their  hands  or  possession,  unto  such  new  as- 
signee or  assignees  as  shall  be  chosen  by  the  creditors  at  such  meeting; 
and  all  such  estate  and  effects  shall  be,  to  all  intents  and  purposes, 
as  effectually  and  legally  vested  in  such  new  assignee  or  assignees  as 
if  the  first  assignment  had  been  made  to  him  or  them  by  the  said 
commissioners:  and  if  such  former  assignee  or  assignees  shall  refuse 
or  neglect,  for  the  space  of  ten  days  next  after  notice,  in  writing, 
from  such  new  assignee  or  assignees  of  their  appointment,  as  afore- 
said, to  -deliver  over,  as  aforesaid,  -all  the  estate  and  effects  aforesaid, 
every  such  former  assignee  or  assignees  shall  respectively  forfeit  a 
sum  not  exceeding  five  thousand  dollars,  for  the  use  of  the  creditors, 
and  moreover  Ami  be  liable  for  the  property  so  detained. 

§  9.  And  be  it  further  enacted,  That  whenever  a  new  assignee  or 
assignees  shall  be  chosen  as  aforesaid,  no  suit  at  law  or  in  equity  shall 
be  thereby  abated;  but  it  shall  and  may  be  lawful  for  the  court  in 
which  any  suit  may  depend,  upon  the  suggestion  of  the  removal  of  a 
former  assignee  or  assignees,  and  of  the  appointment  of  a  new  as- 
signee or  assignees,  to  allow  the  name  of  such  new  assignee  or  assignees, 
to  be  substituted  in  place  of  the. name  or  names  of  the  former  assignee 
or  assignees,  and  thereupon  the  suit  shall  be  prosecuted  in  the  name 
or  names  of  the  new  assignee  or  assignees,  in  the  same  manner  as  if 
he  or  they  had  originally  commenced  the  suit  in  his  or  their  own 
names. 

§  10.  And  be  it  further  enacted,  That  the  assignment  or  assign-' 
ments  of  the  commissioners  of  the  bankrupt's  estate  and  effects  as 
aforesaid,  made  as  aforesaid,  shall  be  good  at  law  or  in  equity  against 
the  bankrupt,  and  all  persons  claiming  by,  from  or  under  such  bank- 
rupt, by  any  act  done  at  the  time,  or  after,  he  shall  have  committed 
the  act  of  bankruptcy  upon  which  the  commission  issued:  Provided 
always,  that  in  case  of  a  bona-fide  purchase  made  before  the  issuing 
of  the  commission  from  or  under  such  bankrupt,  for  a  valuable  con- 
sideration, by  any  person  having  no  knowledge,  information  or  notice 
of  any  act  of  bankruptcy  committed,  such  purchase  shall  not  be  in- 
validated or  impeached. 
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§  11.  And  be  it  further  enacted.  That  the  said  commissioners  shall 
have  power,  by  deed  or  deeds,  under  their  hands  and  seals,  to  assign 
and  convey  to  the  assignee  or  assignees  to  be  appointed  or  chosen  as 
aforesaid,  any  lands,  tenements  or  hereditaments  which  such  bank- 
rupt shall  be  seized  of  •or  entitled  to,  in  fee  tail,  at  law,  or  in  equity, 
in  possession,  remainder  or  reversion,  for  the  benefit  of  '':he  creditors; 
and  all  such  deeds  being  duly  executed  and  recorded,  according  to  the 
laws  of  the  State  within  wliich  such  lands,  tenements  or  heredita- 
ments may  be  situated,  shall  be  good  and  effectual  against  all  persons 
whom  the  said  bankrupt,  by  common  recovery,  or  other  means,  niight 
or  could  bar  of  any  estate,  right,  title  of  or  in  the  said  lands,  tenements 
or  hereditaments. 

,  §  12.  And  be  it  further  enacted,  That  if  any  bankrupt  shall  have 
conveyed  or  assured  any  lands,  goods  or  estate,  unto  any  person,  upon 
condition  or  power  of  redemption,  by  payment  of  money  or  otherwise, 
it  shall  be  lawful  for  the  commissioners,  or  for  any  person  by  Ihein 
duly  authorized  for  that  purpose,  by  ^mting,  under  their  hands  and 
seals,  to  make  tender  of  money  or  other  performance  according  to  the 
nature  of  such  condition,  as  fully  as  the  bankrupt  might  have  done; 
and  the  commissioners,  after  such  performance  or  tender,  ehall  have 
power  to  assign  such  lands,  goods  and  estate  for  the  benefit  of  the 
creditors,  as  fully  and  effectually  as  any  other  part  of  the  estate  of 
such  })ankrupt. 

§  V^.  And  be  it  further  enacted,  That  the  commissioners  aforesaid 
shall  have  power  to  as.<ign,  for  the  use  aforesaid,  all  the  debts  due  to 
such  bankrui)t,  or  to  any  other  i)erson  for  his  or  her  use  or  benefit; 
wliich  assignment  shall  vest  the  ]»ro]>erty  and  right  thereof  in  the 
assignee  or  assigiun's  of  such  l)ankru])t.  as  fully  as  if  the  bond,  judg- 
ment, contract  or  claim  liad  originally  belonged  or  been  made  to  the 
said  assignees;  and  after  the  said  assignment,  neither  the  said  bank- 
ru})t  n(>r  any  ])er>()n  acting  as  trustee  f(»r  him  or  her,  shall  have  power 
to  recover  or  discharge  the  same,  nor  shall  the  same  be  alt<iclied  as 
the  debt  of  the  said  hankru])t;  l)ut  tlie  assignee  or  assignees  afore- 
said shall  have  such  remedy  to  recover  the  same,  in  liis  or  their 
own  name  or  names,  as  such  bankrupt  might  or  could  have  had  if 
no  commission  <»t*  iiankrnptcv  had  is>ue<l.  And  wluui  aiu'  action  in 
the  name  of  sucli  hankrupt  shall  have  been  connnenced,  and  shall  be 
jK'uding  for  the  recovery  of  any  debt  or  ell'ects  of  such  bankrupt, 
wliich  shall  he  a--ii:n('d.  or  sliall  or  might  heconu^  vested  in  the  as- 
siiriKM'  or  assii:iiees  of'  -ucli  hankrupt  as  a  fore-aid,  then  such  r.ssiirnee 
or  a^-'ignecs  may  claim  to  he.  .-ind  ^liall  he  iliei'eupon,  admitted  to 
proM'cnte  sui-li  action  in  ]ii>  or  tlicir  name.  I'or  the  use  and  beneiit  of 
the  ci'cditors  of  >\\r]\  hanJNrnpi:  and  the  >ame  judgnv.'^nt  sliall  he 
rcndcnHJ  in  -uch  ar-tinn.  and  all  atlachmiMUs  and  other  security  taken 
tlicrcin  shall  he  in  like  manner  ImMen  ainl  halile.  as  if  the  said  action 
had  been  oriL'iiiallv  ( <>]niiifneed  in  i-ie  n;imr'  oj-'  cnid  assignee  or  as- 
signee-. nft.T  tlie  original  ]ilainti:r  therein  had  become  a  bankrupt 
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as  aforesaid:  Provided,  that  where  a  debtor  shall  have,  bona-fide,  paid 
his  debt  to  any  bankrupt,  without  notice  that  such  person  was  bank- 
rupt, he  or  she  shall  not  be  liable  to  pay  the  same  to  the  assignee  or 
assignees. 

§  14.  And  be  it  further  enacted,  That  if  complaint  shall  be  made 
or  information  given  to  the  commissioners,  or  if  they  shall  have  good 
reason  to  believe  or  suspect,  that  any  of  the  property,  goods,  chattels, 
or  debts,  of  the  bankrupt  are  in  the  possession  of  any  other  person, 
or  that  any  person  is  indebted  to  or  for  the  u«e  of  the  bankrupt, 
then  the  said  commissioners  shall  have  power  to  summon,  or  to 
cause  to  be  summoned,  by  their  attorney  or  other  person  duly  au- 
thorized by  them,  all  such  persons  before  them,  or  the  judge  of  the 
district  where  such  person  shall  reside,  by  such  process^  or  other 
means,  as  they  shall  think  convenient,  and  upon  their  appearance  to 
examine  them  by  parole  or  by  interrogatories,  in  writing,  on  oath  or 
aflBrmation,  which  oath  or  affirmation  they  are  hereby  empowered  to 
administer,  respecting  the  knowledge  of  all  such  property,  goods, 
chattels  and  debts;  and  if  such  person  shall  refuse  to  be  sworn  or 
affirmed,  and  to  make  answer  to  such  questions  or  interrogatories  as 
shrill  be  administered,  and  to  subscribe  the  said  answers,  or  upon  ex- 
amination shall  not  declare  the  whole  truth  touching  the  subject- 
matter  of  such  examination,  then  it  shall  be  lawful  for  the  commis- 
sioners or  judge  to  commit  such  person  to  prison,  there  to  be  detained 
until  they  shall  submit  themselves  to  be  examined  in  manner  afore- 
said, and  they  shall,  moreover,  forfeit  double  the  value  of  all  the 
property,  goods,  chattels  and  debts  by  them  concealed. 

§  15.  And  be  it  further  enacted,  That  if  any  of  the  aforesaid  per- 
sons shall,  after  legal  summons  to  appear  before  the  commissioners  or 
judge,  to  be  examined,  refuse  to  attend,  or  ^all  not  attend  at  the 
time  appointed,  having  no  such  impediment  as  shall  be  allowed  of 
by  the  commissioners  or  judge  it  shall  be  la^vful  for  the  said  com- 
missioners or  judge  to  direct  their  warrants  to  sudh  person  or  per- 
sons as  by  them  shall  be  thought  proper,  to  apprehend  such  persons 
as  shall  refuse  to  appear,  and  to  bring  them  before  the  commis- 
sioners or  judge  to  be  examined,  and  upon  their  refusal  to  come,  to 
commit  them  to  prison,  until  they  shall  submit  themselves  to  be 
examined  according  to  the  directions  of  this  act:  Provided,  that 
such  witnesses  as  shall  be  so  sent  for  shall  be  allowed  such  compen- 
sation as  the  commissioners  or  judge  shall  think  fit,  to  be  ratably 
borne  by  the  creditors;  and  if  any  person,  other  than  the  bankrupt, 
either  by  subornation  of  others*  or  by  hia  or  her  own  act,  shall 
wilfully  or  corruptly  commit  perjury,  shall  on  conviction  thereof  be 
fined  not  exceeding  four  thousand  dollars  and  imprisoned  not  ex- 
ceeding two  years,  and  moreover  shall,  in  either  case,  be  rendered 
incapable  of  being  a  witness  in  any  court  of  record. 

§  16.  And  be  it  further  enacted,  That  if  any  person  or  persons 
ihall  fraudulently  or  coUusively  claim  any  debts,  or  claim  or  detain 
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any  real  or  personal  estate  of  the  bankrupt,  every  such  person  shall 
forfeit  double  the  value  thereof,  to  and  for  the  use  of  the  creditors. 

§  17.  And  be  it  further  enacted,  That  if  any  person,  prior  to  his 
or  her  becoming  a  bankrupt,  shall  convey  to  any  of  his  or  her  cliildren, 
or  other  person>s,  any  lands  or  goods,  or  transfer  his  or  her  debts  or 
demands  into  other  persons'  names,  with  intent  to  defraud  his  or  her 
creditors,  the  commissioners  shall  have  power  to  assign  the  same  in 
as  effectual  a  manner  as  if  the  bankrupt  had  been  actually  seized 
or  possessed  thereof. 

§  18.  And  be  it  fiu*ther  enacted,  That  if  any  person  or  persons 
who  shall  become  bankrupt  within  tlie  intent  and  meaning  of  this 
act,  and  against  whom  a  commission  of  bankruptcy  shall  be  duly 
issued,  upon  which  commission  such  person  or  persons  shall  be  de- 
clared bankrupt,  sluill  not,  within  forty-two  days  after  notice  thereof, 
in  writing,  to  be  left  at  the  usual  place  of  abode  of  such  person  or 
persons,  or  personal  notice  in  case  such  person  or  persons  be  then  in 
prison,  and  notice  given  in  some  gazette,  that  such  commission  hath 
been  issued,  and  of  the  time  and  place  of  meeting  of  the  commissioners, 
suiTcnder  him  'or  herself  to  the  s^iid  commissioners,  and  sign  or 
subscribe  such  surrender,  and  submit  to  l)e  examined,  'from  time  to 
time,  upon  oath  or  solemn  allirmation,  by  and  before  such  commis- 
sioneT*s,  and  in  all  things  conform  to  tlie  provisions  of  this  act,  and 
i^lso  upon  such  his  or  her  examination  fully  and  truly  divsclose  and 
discover  all  his  or  her  eilVots  and  estate,  real  and  personal,  and  how 
and  in  what  manner,  to  whom  and  upon  what  consideration,  and  at 
what  time  or  times,  lie  or  she  hath  disposcMl  of,  assigned  or  transferretl. 
any  of  his  or  her  g()<)d>^,  wan^s  or  mercliandise,  monies  or  other  etTeu^s 
and  estate,  and  of  all  l)0()ks,  ])apers  and  writings  relating  thereunto 
of  which  he  or  she  was  ])ossi*s>(h1,  or  in  or  to  whieli  he  or  she  was  in 
any  way  intcn.-sted  or  (Miiillcd,  or  wliit-h  any  person  or  persons  shall 
then  have,  or  shall  liavc  had  in  trnst  for  him  or  her,  or  for  his  or 
her  use,  at  any  tinie  hrfru'c  or  after  the  issuing  of  the  said  commission, 
or  wherchv  such  hankrupt.  or  his  or  her  faiuilv,  then  hath  or  mav  have 
or  expect  any  pi'olil,  possihilily  of  protlt.  heneht  or  advantage  what- 
soever, (^xcept  (uily  >uv\\  ])i]v\  of  his  or  her  estate^  and  eifects  as  shall 
have  heen  really  and  honn-iide  hefore  sold  and  disposed  of  in  the  way  of 
liis  or  her  ir:hle  and  draliiius.  and  except  such  >uuis  of  monev  as  shall 
have  hc<'n  laid  oiu  in  the  ordiiiarv  exixMi^es  ef  his  or  her  familv,  and 
al-o  upon  -uch  exaniinal ion.  e\eeut»'  in  due  form  of  law  sucIl  convev- 
auce,  a-surance  and  as^iij'nincnl  of  hi-  or  her  e<late.  whatsoever  and 
wh(^re-o('Vej'.  ;i<  -l)all  he  dcvi-iMl  and  directed  hv  the  commissioners,  to 
vest  the  sani<'  in  the  a--iL:'n"r-,  ilieir  h-'ii"-.  executors,  administrators 
and  a>siL'ns  for  cv-'r.  in  trust,  lor  the  w-c  of  all  .-nul  everv  the  creditors 
of  such  h.'Uikruiii.  whn  -h;,ll  fiuia-  in  and  piove  llieir  dehr<  itnder  tlte 
coiutnis-ion :  ;^]]>]  (!('|i\-c''  wu  unio  the  c"uiiiii^..'nu('rs  all  s'^nch  j^ait 
of  hi-  or  her,  t'u-  ^;i'<j  }i;inf)upr*-  Lood-.  v.air>.  uuTchaudise,  nionev. 
ctTe(t=  and   c-tat»\  i\]'f\   rii:    hool-.-.    p;MMr-  and   writing  tliereunto  re- 
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lating^  as  at  the  time  of  euch  examination  shall  be  in  his  or  her  pos- 
session, custody  or  power,  his  or  her  necessary  wearing  apparel,  and 
the  necessary  wearing  apparel  of  the  wife  and  children,  and  neces- 
sary beds  and  bedding  of  such  bankrupt  only  excepted,  then  he 
or  she  the  said  bankrupt,  upon  the  conviction  of  any  wilful  de- 
fault or  omission  in  any  of  the  matters  or  things  aforesaid,  shall  be 
adjudged  a  fraudulent  bankrupt,  and  shall  suffer  imprisonment  for  a 
term  not  less  than  twelve  months,  nor  exceeding  ten  years,  and  shall 
not  at  any  time  after  be  entitled  to  the  benefits  of  this  act:  Provided 
always,  that  in  case  any  bankrupt  shall  be  in  prison  or  custody  at 
the  time  of  issuing  such  commission,  and  is  willing  to  surrender  and 
submit  to  be  examined  according  to  the  directions  of  this  act,  and 
can  be  brought  before  the  said  commissioners  and  creditors  for  that 
purpose,  the  expense  thereof  shall  be  paid  out  of  the  said  bankrupt's 
effects,  and  in  case  such  bankrupt  is  in  execution,  or  cannot  be 
brought  before  the  commissioners,  that  then  the  said  commissioners, 
or  some  one  of  them,  shall  from  time  to  time  attend  the  said  bank- 
rupt in  prison  or  custody,  and  take  his  or  her  discovery  as  in  other 
cases,  and  the  assignees  or  one  of  them,  or  jsome  person  appointed  by 
them,  shall  attend  such  bankrupt  in  prison  or  custody,  and  produce 
his  or  her  books,  papers  and  writings,  in  ordei<  to  enable  him  or  her 
to  prepare  his  or  her  discovery;  a  copy  whereof  the  said  assignees  shall 
apply  for,  and  the  said  bankrupt  shall  deliver  to  them  or  their  order 
within  a  reasonable  time  after  the  same  shall  have  been  required. 

§  19.  And  be  it  further  enacted.  That  the  said  commissioners  shall 
appoint,  within  the  said  forty-two  days,  so  limited  as  aforesaid,  for 
the  bankrupt  to. surrender  and  conform  as  aforesaid,  not  less  than 
three  several  meetings  for  the  purposes  aforesaid,  the  third  of  which 
meetings  shall  be  on  the  last  of  the  said  forty-two  days:  Provided 
always,  that  the  judge  of  the  district  within  which  such  commission 
issues  shall  have  power  to  enlarge  the  time  so  limited  as  aforesaid, 
for  the  purposes  aforesaid,  as  he  shall  think  fit,  not  exceeding  fifty 
days,  to  be  computed  from  the  end  of  the  said  forty-two  days,  so  as 
such  order  for  enlarging  the  time  be  made  at  least  six  days  befpre  the 
expiration  of  said  term. 

§  20.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  the 
commissioners,  or  any  other  person  or  officers  by  them  to  be  appointed, 
by  their  warrant,  under  their  hands  and  seals,  to  break  open  in  the 
day  time  the  houses,  chambers,  shops,  warehoiuses,  doors,  trunks  or 
chests,  of  the  bankrupt,  where  any  of  his  or  her  goods  or  estate, 
deeds,  books  of  account  or  \mtings,  shall  be,  and  to  take  possession 
of  the  goods,  money  and  other  estate,  deeds,  books  of  account  or 
writings  of  such  bankrupt. 

§  21.  And  be  it  further  enacted,  That  if  the  bankrupt  shall  refuse 
to  be  examined,  or  to  answer  fullv,  or  to  subscribe  liis  or  her  examina- 
tion  as  aforesaid,  it  shall  be  lawful  for  the  commissioners  to  commit 
the  offender  to  close  imprisonment  until  he  or  she  shall  conform  him 
or  herself;  and  if  the  said  bankrupt  shall  submit  to  be  examined. 
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and  upon  his  or  her  examination  it  shall  appear  that  he  or  she  hath 
committed  wilful  or  corrupt  perjury,  he  or  she  may  be  indicted  there- 
for, and  being  thereof  convicted  shall  suffer  imprisonment  for  a  term 
not  less  than  two  years,  nor  exceeding  ten  years. 

§  22.  And  be  it  further  enacted,  That  every  bankrupt  having  sur- 
rendered, shall,  at  all  seasonable  times  before  the  expiration  of  the 
said  forty-two  days,  as  aforesaid,  or  of  such  further  time  as  shall  l)e 
allowed  to  finish  his  or  her  cx-ainination,  be  at  liberty  to  inspect  his 
or  her  books  and  writings,  in  the  presence  of  some  person  to  be  ap- 
pointed by  the  commissioners,  and  to  bring  with  him  or  her,  for  his 
or  her  assistance,  such  jwri^^ons  as  he  or  slic  shall  think  fit,  not  exceed- 
ing two  at  one  time,  and  to  make  extracts  and  coj^ies  to  enal)le  him 
or  her  to  make  a  full  discovery  of  his  or  her  effects;  and  the  said 
bankrupt  shall  be  free  from  arrests,  in  coming  to  surrender,  and  after 
having  surrendered  to  the  said  commissioners  for  the  said  forty-two 
days,  or  such  farther  time  as  shall  be  allowed  for  the  finishing  his  or 
her  examination;  and  in  case  such  bankruj)t  shall  be  arrested  for  debt^ 
or  taken  on  any  escape  warrant  or  execution,  coming  to  surrender, 
or  after  his  or  her  surrender  within  the  time  ])efore  mentioned,  then  on 
producing  such  summons  or  notice  under  the  hands  of  the  commis- 
sioners, and  giving  the  oflicer  a  copy  thereof,  he  or  she  shall  be  dis- 
charged; and  in  case  any  oflicer  v'^hall  afterwards  detain  such  bankrupt, 
such  oiTicer  shall  forfeit  to  such  l)ankru])t,  for  his  or  her  own  use, 
ten  dollars  for  every  day  he  shall  detain  the  bankru})t. 

§  23.  And  be  it  further  enacted,  That  every  person  who  sliall 
knowingly  or  wilfully  receive  or  kee]>  concealed  any  bankrupt  so  as 
aforesaid  summoned  to  a])}>ear,  or  who  shall  assist  such  bankruj)t  in 
concealing  him  or  herself,  or  in  ahseonding,  shall  suffer  such  ira- 
jmsonment,  not  exceeding  twelve  months,  or  ])ay  such  fine  to  the 
rnite<l  Stijites,  not  exceeding  one  thousand  dollars,  as  upon  conviction 
thereof  shall  be  adjudged. 

J:$  24.  And  be  it  further  enacted.  That  tlie  said  commissioners  shall 
have  ])ower  to  exaniinc*.  upon  oatli  or  atlii'uiation,  the  wife  of  any 
person  lawfully  decl.n'ed  a  hankru])t,  fnr  the  di>eoverv  of  such  ])art  of 
liis  estate  as  uiav  l)e  concealed  or  disnused  of  hv  such  wife,  or  bv  anv 
oth(T  ])ersoii:  and  tlie  wife  sliall  incur  such  jxMiahies  for  not  ai)])earing 
before  the  said  coniini>>ioiiers,  or  refusing  to  l)e  sworn  or  atflrmed 
or  examined,  and  lo  Mihsci'lhe  licr  exauiin.-ition.  or  for  not  disclosinsr 
the  (rntli,  as  l)y  tliis  act  is  pronded  against  any  other  ])erson  in  like 
ca^cs. 

ij  *2r>.  And  l)e  ii  furtlier  enncted.  That  in  case  any  person  shall  he 
coiiuiiitti'd  by  tlie  e()imiii>-ioncr>  for  refu>ing  to  answer,  or  for  not 
fullv  an-werinir  any  f|iit-ii(.n.  or  for  anv  oilier  cause,  the  commis- 
si*.ner<  .-hiill  in  their  wnrnint  spr-ci fy  siicli  fpicstion  or  otlier  cause 
of  coniinirnient. 

<  'i(;.  And  l»e  it  fitfllirr  t'n;i<-l<d.  That  if  nftcr  tlie  bankrupt  sluill 
have  linislicd  liis  or  her  linal  exammalK^J,  any  (alter  person  or  })ersous 
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shall  voluntarily  make  discovery  of  any  part  of  such  bankrupt's  estate, 
before  unknown  to  the  commissioners,  such  person  or  persons  shall 
be  entitled  to  five  per  cent,  out  of  the  effects  so  discovered,  and  such 
further  reward  as  the  commissioners  shall  think  proper;  and  any 
trustee  having  notice  of  the  bankruptcy,  wilfully  concealing  the  estate 
of  any  bankrupt  for  the  space  of  ten  days  after  the  bankrupt  shall 
have  finished  his  final  examination,  as  aforesaid,  shall  forfeit  double 
the  value  of  the  estate  so  concealed,  for  the  benefit  of  the  creditors. 

§  27.  And  be  it  further  enacted,  That  if  any  banlcrupt,  after  the 
issuing  any  commission  against  him  or  her,  pay  to  the  person  who 
sued  out  the  same,  or  give  oi*  deliver  to  such^  person,  goods,  or  any 
other  satisfaction  or  security  for  his  or  her  debt,  whereby  such  person 
shall  privately  have  and  receive  a  greater  proportion  of  his  or  her 
debt  than  the  other  creditors,  such  preference  shall  be  a  new  act  of 
bankruptcy,  and  on  good  proof  thereof  such  commission  may  and  shall 
be  superseded,  and  it  shall  and  may  be  lawful  for  either  of  the  judges 
having  authority  to  grant  the  commission  as  aforesaid,  to  award  any 
creditor  petitioning  another  commission,  and  such  person,  ho  taking 
such  undue  satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his 
or  her  whole  debts,  as  the  whole  he  or  she  shall  have  taken  -end  re- 
ceived, and  shall  pay  back  or  deliver  up  the  same,  or  the  full  value 
thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission,  in  manner  aforesaid,  in  trust  for,  and  to 
be  divided  among,  the  other  creditors  of  the  said  bankrupt,  in  pro- 
portion to  their  respective  debts. 

§  28.  And  be  it  further  enacted.  That  if  any  bankrupt,  after  the 
issuing  any  commission  against  him  or  her,  pay  to  the  person  who  sued 
out  the  same,  or  give  or  deliver  to  such  person,  goods,  or  any  other 
satisfaction  or  security,  for  his  or  her  debt,  whereby  such  person  shall 
privately  have  and  receive  a  greater  proportion  of  his  or  her  debt 
than  the  other  creditors,  such  preference  shall  be  a  new  act  of  bank- 
ruptcy, and  on  good  proof  thereof,  such  commission  shall  and  may 
be  superseded,  and  it  shall  and  may  be  lawful  for  either  of  the  judges, 
having  authority  to  grant  the  commission  as  aforesaid,  to  award  any 
creditor  petitioning  another  commission;  and  such  person,  so  taking 
such  imdue  satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his 
or  her  whole  debts,  as  the  whole  he  or  she  shall  have  taken  and  re- 
ceived, and  shall  pay  back,  or  deliver  up  the  same,  or  the  full  value 
thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission,  in  manner  aforesaid,  in  trust  for,  and  to  be 
di\nded  amongst,  the  other  creditors  of  tlie  said  bankrupt,  in  pro- 
portion to  their  respective  debts. 

§  29.  And  be  it  further  enacted.  That  every  person  who  shall  be 
chosen  assignee  of  the  estate  and  effects  of  a  bankrupt  shnll,  at  some 
time  after  the  expiration  of  four  months,  and  within  twelve  months 
from  the  time  of  issuing  the  commission,  cause  at  least  thirty  days 
public  notice  to  be  given  of  the  time  and  place  the  commissioners  and 
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assignees  intend  to  meet,  to  make  a  dividend  or  diStribtition  of  the 
bankrupt's  estate  and  effects;  at  which  time  the  creditors  who  have  not 
before  proved  their  debts  shall  be  at  liberty  to  prove  the  same; 
and  upon  every  such  meeting  the  assignee  or  assignees  shall  produce 
to  the  commissioners  and  creditors  then  present  fair  and  just  accounts 
of  all  his  or  their  receipts  and  payments,  touching  the  bankrupt's 
estate  and  effects,  and  of  what  shall  remain  outstanding,  and  the 
particulars  thereof,  and  shall,  if  the  creditors  then  present,  or  a  major 
part  of  them,  require  the  same,  be  examined  upon  oath  or  sol- 
emn affirmation  before  the  same  commissioners,  touching  the  truth 
of  such  accounts;  and  in  such  accounts  tihe  said  assignee  or  assignees 
sh«dl  be  allowed  and  retain  all  such  sum  and  sums  of  money  cs  they 
shall  have  paid  or  expended  in  suing  out  and  prosecuting  the  com- 
mission, and  all  other  just  allowances  on  account  of  or  by  reason 
or  means  of  their  being  assignee  or  assignees;  and  the  said  commis- 
sioners shall  order  such  part  of  the  net  produce  of  the  said  bankrupt's 
estate  as  by  such  accounts  or  otherwise  shall  appear  to  be  in  the 
hands  of  the  said  assignees,  as  they  shall  think  fit,  to  be  forthwith 
divided  among  such  of  the  bankrui)t's  creditors  as  have  duly  proved 
their  debts  under  such  commission,  in  proportion  to  their  several  and 
respective  debts;  and  the  commissioners  sliall  make  such  their  order 
for  a  dividend  in  writing,  under  their  hands,  and  shall  cause  one  part 
of  such  order  to  be  filed  amongst  the  proceedings  under  the  said  com- 
mission, and  shall  deliver  to  each  of  the  assio^nees  under  such  com- 
mission a  duplicate  of  such  tlieir  order,  which  order  of  distribution 
shall  contain  an  account  of  the  time  and  ])]ace  of  making  such  order, 
and  the  sum  total  or  quantum  of  all  the  debts  ])roved  under  the  com- 
mission, and  the  sum  total  of  the  mcuiey  remaining  in  the  hands  of 
the  assignee  or  assignees  to  be  divided,  and  how  many  ])er  cent,  in 
particular  is  there  ordered  to  l)e  i)aid  to  every  creditjr  of  his  debt; 
and  the  said  assi;^neo  or  assignees,  in  ])ursnance  of  such  order,  and  ' 
without  any  deed  or  deeds  of  distributio]!  to  be  made  for  the  purpose, 
shall  forthwith  make  such  dividend  and  distribution  ae(*ordiugly,  and 
shall  take  receipts  in  a  book  t(»  be  kept  for  the  purpose,  from  each 
creditor,  for  the  part  or  share  of  such  dividend  or  distribution  which 
he  or  they  shall  make  and  ]K\y  to  cMcb  erciHtor  respectively;  and  such 
order  and  receiiU  shall  lie  a  full  and  cirretnal  disebar^-e  to  such  assii/nee 
for  so  niueh  as  lie  shall  fairly  ]iay,  pur>nant  to  such  order  as  aforesaid. 
^  30.  And  be  it  further  cuncti'd,  'Flint  within  eiii'liieen  months  next 
after  the  issninir  of  ilic  (•onimi>-ion  the  as-ii:iie(^  or  assiu'nees  fhall 
make  a  sceoml  dividend  of  the  baiil^niprs  estate  and  elTeets,  in  ease 
the  same  wi'n^  not  wholly  di\i(lr(l  upon  the  first  dividend,  aiul  shall 
cause  due  ]iul>lic  notice  to  be  ;:i\en  of  tlu^  time  and  i.laee  the  said 
commissioners  intend  to  meet  to  make  a  '-eeond  distribution  of  the 
bankmitTs  estat<'  :ind  elfeets,  and  fo]'  tlie  orediioi's  who  >hall  not  before 
have  })roved  their  (b-bt-  to  cmmc  in  nml  jtrove  tlu'  same;  and  at  said 
nu'eting  the  sai<]  a-sii:ne<>  ^^hall  ju'oduee,  on  oath  or  solenm  aflirma- 
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tion  as  aforefiaid,  their  account  of  the  bankrupt's  estate  and  effects^ 
and  what  upon  the  balance  thereof  shall  appear  to  be  in  their  hands 
shall^  by  like  order  of  the  commissioners,  be  forthwith  divided  amongst 
such  of  the  bankrupt's  creditors  as  shall  have  made  due  proof  of  their 
debts,  in  proportion  to  their  several  and  respective  debts,  vhich  second 
dividend  shall  be  final,  unless  any  suit  at  law  or  in  equity  be  pend- 
ing, or  any  part  of  the  estate  standing  out  that  could  not  have  been  dis- 
posed of,  or  that  the  major  part  of  the  creditors  shall  not  have  agreed 
to  be  sold  or  disposed  of,  or  unless  some  other  or  future  estate  or 
effects  of  the  bankrupt  shall  afterwards  come  to  or  vest  in  the  said 
assignees,  in  which  cases  the  said  assignees  shall,  as  soon  as  may  be, 
convert  such  future  or  other  estate  and  effects  into  money,  and  shall 
within  two  months  after  the  same  be  converted  into  money,  by  like 
order  of  the  commissioners,  divide  the  same  among  such  bankrupt's 
creditors  as  shall  have  made  due  proof  of  their  debt  under  such  com- 
mission. 

§  31.  And  be  it  further  enacted.  That  in  the  distribution  of  the 
bankrupt's  effects  there  shall  be  paid  to  every  one  of  the  creditors  a 
portion-rate  according  to  the  amount  of  their  respective  debts,  so  that 
every  creditor  having  security  for  his  debt  by  judgmiut,  statute, 
recognizance,  or  specialty,  or  having  an  attachment  under  any  of 
the  laws  of  the  individual  States,  or  of  the  United  States,  on  llie  estate 
of  such  bankrupt,  (Provided,  there  be  no  execution  executed  upon 
any  of  the  real  or  personal  estate  of  such  bankrupt  before  the  time 
he  or  she  became  bankrupts)  shall  not  be  relieved  upon  any  such 
judgment,  statute,  recognizance,  specialty  or  attachment,  for  more 
than  a  ratable  part  of  his  debt,  with  the  other  creditors  of  the 
bankrupt. 

§  32.  And  be  it  further  enacted,  That  the  assignees  shall  keep  one 
or*  more  distinct  book  or  books  of  account,  wherein  he  or  they  shall 
duly  enter  all  sums  of  money  or  effects  which  he  or  they  shall  have 
received  or  got  into  his  or  their  possession,  of  the  said  ])dnkrupt'8  es- 
tate, to  which  books  of  account  every  creditor  who  ijhall  Jiave  proved 
his  or  her  debt  shall,  at  all  reasonable  times,  have  free  resort  and  in- 
spect the  same  as  often  as  he  or  she  shdl  think  fit. 

§  33,  And  be  it  further  enacted,  That)  every  bankrupt,  not  being 
in  prison  or  custody,  shall  at  all  times  after  his  surrender  be  bound 
to  attend  the  assignees  upon  every  reasonable  aotice,  in  ^mting,  for 
that  purpose,  given  or  left  at  the  usual  place  of  his  or  her  abode,  in 
order  to  assist  in  making  out  the  accounts  of  the  said  bankrupt's 
estate  and  effects,  and  to  attend  any  court  of  record,  to  be  examined 
touching  the  same,  or  such  other  business  as  the  j^aid  rssignee  shall 
judge  necessary,  for  which  he  shall  receive  three  dollars  per  day. 

§  34.  And  be  it  further  enacted,  That  all  and  every  person  and 
persons  who  shall  become  bankrupt  as  aforesaid,  and  who  ?hall  witliin 
the  time  limited  by  this  act  surrender  him  or  herself  to  the  commis- 
rioners,  and  in  all  things  conform  as  in  and  by  this  act  is  directed^ 
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shall  be  allowed  five  per  cent,  upon  the  net  produce  of  all  the  estate 
that  shall  be  recovered  in  and  received,  which  shall  Ije  paid  unto 
him  or  her  by  the  assignee  or  assignees,  in  case  the  net  produce  of 
such  estate,  after  such  allowance  made,  shall  be  sufficient  to  pay  the 
creditors  of  said  bankrupt  who  shall  have  proved  their  debts  under 
such  commission  the  amount  of  fifty  per  cent,  on  their  said  debts,  re- 
spectively, and  so  as  the  said  five  per  cent,  shall  not  exceed,  in  the 
whole,  the  sum  of  five  hundred  dollars;  and  in  case  the  net  produce 
of  tlie  said  estate  shall,  over  and  al)ove  the  allowance  hereafter  men- 
tioned, be  sufficient  to  pay  the  said  creditors  seventy-five  per  cent, 
on  the  amount  of  their  said  debts,  respectively,  that  then  the  said 
bankrupt  shall  be  allowed  ten  per  cent,  on  the  amount  of  such  net 
produce,  to  be  paid  as  aforesaid,  so  as  such  ten  ])er  cent,  shall  not, 
in  the  whole,  exceed  the  sum  of  eight  hundred  dollars;  and  every 
such  bankrupt  shall  be  discharged  from  all  debts  by  him  or  her  due 
or  owing  at  the  time  he  or  she  became  ])ankru})t,  and  all  which  were 
or  might  have  been  proved  under  the  said  commission;  and  in  case 
any  such  bankrupt  shall  afterwards  be  arrested  or  prosecuted  or  im- 
pleaded, for  or  on  account  of  any  of  the  said  debts,  such  bankrupt 
may  a'j)pear  ^nthout  bail,  and  may  plead  tlie  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence.  And  tlie  certificate  of 
such  bankrupt's  conforming,  and  the  allowance  thereof,  according  to 
the  directions  of  this  act,  shall  be,  and  shall  be  allowed  to  be,  suflicient 
evidence,  prima  facie,  of  the  ]>artyV  being  a  bankrupt  wiihin  the 
meaning  of  this  act,  and  of  the  c(»iHini>>ion  and  other  ju'oceedirgs 
precedent  to  the  ol)taining  such  cortilicate,  and  a  verdict  shall  there- 
upon ])ass  for  the  defenrhmt,  unless  the  plaintiff  in  such  action  can 
I)rove  the  said  certificate  was  ()l)tained  unfairly  and  ])y  fraud,  or  unlc.-s 
he  can  make  appear  any  concis-ilnicnt  of  estate  or  efuM'ts  by  such  bank- 
rupt to  the  value  of  one  hundred  dollars.  Provided,  That  no  such 
discharge  of  a  bankrupt  shall  release  or  diseiiarire  any  ])erson  who 
was  a  ])artner  with  such  hanki'upt.  at  llic  lime  he  or  i-iie  became 
bankrupt,  or  who  was  then  jniutly  held  or  hound  witli  such  bankrn}>t 
for  the  same  debt  or  debts  froui  which  sucli  l)ankruj)t  was  discharged 
as  afon\^aid. 

^  IM).  Provided  always,  aiid  be  it  furiher  ennci«^d.  That  if  the  i.et 
j)roc(M'ds  of  the  bankrupt's  eslaie,  so  to  be  di-c<)vered.  re('overed  and 
received.  .<hall  not  auioutil  to  .so  uiuch  a<  will  |);iy  all  ;nid  rverv  of  the 
crcMlitors  ni'  ilie  snid  l).inKru]it  who  >]\:\\\  have  pi"ovi',l  ih.-ir  debts  under 
the  ^ai^l  commi->ion,  ijie  amount  of  lil'tv  per  ccuT.  on  their  (h^bts  re- 
sjxH'tively.  aftor  all  c]\;irLr<":  lir^t  (irdiniiMJ.  tliat  t]u"^n  and  in  such 
(•ii<e  the  hankrupt  .-li.ili  not  he  iiHmwi.]  \'\-{'  per  cmium  on  '^uch 
estat«''  a^  ^liall  lu^  r<'rn\ci'((l  in.  l.iii  -!:!'!  1ia\o  niii]  ni-  ji.ud  l)v  ike 
a--i;jnci'- so  mucji  ihoik  y  ;i-  i  he  ('.ipii"i-~ii .ii«  i'-  -'i '!]  tliiuk  lit  lo  allow, 
not  uiore  tlian  tlirec  Iiniidrfd  .Jm|1  o-^,  i;,,|'  <  xc-'i-ilit. j-  ilnct'  ])cr  ("('ntum 
(»Ti  thr  n»'t    pr<'ciMM!<  (\\'  ike  ^-nirl   lt;iiils  i";i''' "-  c-'-itr. 

S<  HC).  Pi'c.\idr(1  ;iNo.  ;in'l  k«'  ii  r'0':'i"i'  r:';i.  *.•<].  l']i;it  no  ]"ier^on  be- 
cruiiitiLi'  a  I'liiikri:,'!  ;ic'-Mr.lIrL:-  lo  I'lr  i:''i'i::  .ir.d  i  :'*'vi-M^iw  of  this  act 
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shall  be  entitled  to  a  certificate  of  discharge,  or  to  any  of  the  benefits 
of  the  act,  unless  the  commissioners  shall  certify  under  their  hands  to 
the  judge  of  the  district  within  which  such  commission  issues  that 
such  bankrupt  hath  made  a  full  discovery  of  his  or  her  estate  and 
effects,  and  in  all  things  conformed  him  or  herself  to»the  directions 
of  this  act,  and  that  there  doth  not  appear  to  them  any  reason  to 
doubt  of  the  truth  of  such  discovery,  or  that  the  same  was  not  a  full 
discovery  of  the  said  bankrupt's  estate  and  effects,  and  in  all  things 
conformed  him  or  herself  to  the  directions  of  this  act,  and  that  there 
doth  not  appear  to  them  any  reason  to  doubt  of  the  truth  of  such 
discovery,  or  that  the  same  was  not  a  full  discovery  of  the  said  bank- 
rupt's estate  and  effects;  or  unless  the  said  judge  should  be  of  opinion 
that  the  said  certificate  was  unreasonably  denied  by  the  commissioners; 
and  unless  two-thirds,  in  number  and  in  value,  of  the  creditors  of 
the  bankrupt,  who  shall  be  creditors  for  not  less  than  fifty  dollars  re- 
spectively, and  who  shall  have  duly  proved  their  debts  under  the  said 
commission,  shall  sign  such  certificate  to  the  judge,  and  testify  their 
consent  to  the  allowance  of  -a  certificate  of  discharge  in  pursuance 
of  this  act;  which  signing  and  consent  shall  be  also  certified  by  the 
commissioners:  but  the  said  commissioners  shall  not  certify  the  same 
till  they  have  proof  by  affidavit  or  affirmation,  in  writing,  of  such 
creditors,  or  of  the  persons  respectively  authorized  for  that  piu:- 
pose  signing  the  said  certificate;  which  affidavit  or  affirmation,  to- 
gether with  the  letter  or  power  of  attorney  to  sign,  shall  be  laid  before 
the  judge  of  the  district  within  which  such  .commission  issues,  in 
order  for  the  allowing  the  certificate  of  discharge,  and  the  said  cer- 
tificate shall  not  be  allowed  unless  the  bankrupt  make  oath  or  afiirma- 
tion  in  writing  that  the  certificate  of  the  commissioners  and  consent 
of  the  creditors  thereunto  were  obtained  fairly  and  without  fraud; 
and  any  of  the  creditors  of  the  said  bankrupt  are  allowed  to  be  heard, 
if  they  shall  think  fit,  before  the  respective  persons  aforesaid,  against 
the  making  or  allowing  of  such  certificates  by  the  commissioners  or 
judge. 

§  37.  And  be  it  further  enacted,  That  if  any  creditor,  or  pretended 
creditor,  of  any  bankrupt  shall  exhibit  to  the  commissioners  any 
fictitious  or  false  debt  or  demand,  with  intent  to  defraud  the  real 
creditors  of  such  bankrupt,  and  the  bankrupt  shall  refuse  to  make 
discovery  thereof  and  suffer  the  fair  creditors  to  be  imposed  upon,  he 
shall  lose  all  title  to  the  allowance  upon  the  amount  of  his  effects 
and  to  a  certificate  of  discharge  as  aforesaid,  nor  shall  he  be  entitled 
to  the  said  allowance  or  certificate  if  he  has  lost  at  any  one  time  fifty 
dollars,  or  in  the  whole  three  hundred  dollars,  after  the  passing  of 
this  act  and  within  twelve  months  before  he  became  a  bankrupt,  by 
any  manner  of  gaming  or  wagering  whatever. 

§  38.  And  be  it  further  enacted,  That  if  any  bankrupt  who  shall 
have  obtained  his  certificate  shall  be  taken  in  execution  or  detained  in 
prison  on  account  of  any  debts  owing  before  he  became  a  bankrupt. 


42  The  Bankruptcy  Law.  §§  39-41 

by  reaeon  that  judgment  was  obtained  before  such,  certificate  was 
allowed,  it  shall  be  lawful  for  any  of  the  judges  of  the  court  wherein 
judgment  was  so  obtained,  or  for  any  court,  judge  or  justice,  within 
the  district  in  which  such  bankrupt  shall  be  detained,  having  powers 
to  award  or  aHow  the  writ  of  habeas  corpus,  on  such  bankrupt  pro- 
ducing his  certificate  so  as  aforesaid  allowed,  to  order  any  sheriff  or 
gaoler  who  shall  have  such  bankrupt  in  custody  to  discharge  such 
bankrupt  without  fee  or  charge,  first  giving  reasonable  notice  to  the 
plaintiff,  or  his  attorney,  of  the  motion  for  such  discharge. 

§  39.  And  be  it  further  enacted.  That  every  person  who  shall  have 
bona-fide  given  credit  to  or  taken  securities,  payable  at  future  days, 
from  persons  who  are  or  shall  become  bankrupts,  not  due  at  the  time 
of  such  persons  becoming  bankrupt,  shall  be  admitted  to  prove  their 
debts  -and  contracts  as  if  they  were  payable  presently,  and  shall  have 
a  dividend  in  proportion  to  the  other  creditors,  discounting,  where 
n*o  interest  is  payable,  at  the  rate  of  so  much  per  centum  per  annum, 
as  is  equal  to  tlie  lawful  interest  of  the  State  where  the  debt  was 
payable,  and  the  obligee  of  any  bottomry  or  respondentia  bond,  and 
the  assured  in  any  policy  of  insurance,  shall  be  admitted  to  claim,  and 
after  the  contingency  or  loss  to  prove  the  debt  thereon,  in  like  manner 
as  if  the  same  had  hapi)ened  before  issuing  the  commission;  and  the 
bankrupt  shall  be  discharged  from  such  securities  as  if  such  money 
had  been  due  and  payable  before  the  time  of  his  or  her  becoming 
bankrupt;  and  such  creditors  may  petition  for  a  commission,  or  join 
in  petitioning. 

§  40.  And  be  it  further  enacted,  That  in  case  any  person  com- 
mitted by  the  conimissioiuTs'  warrant  shall  obtain  a  habeas  corpus,  in 
order  to  be  discharircd,  and  tlicre  shall  a|>])oar  any  insutiiciency  dn  the 
form  of  the  warrant,  it  shall  he  lawful  for  the  court  or  judge  before 
whom  such  i)arty  shall  he  1)roug"hl  hy  hahcas  corpus,  by  rule  or  war- 
rant, to  coniinit  such  ])crs()iis  to  the  siiuio  prison,  there  to  remain 
until  h(»  shall  conform  as  aforesaid,  unless  it  shall  be  made  to  appear 
that  ho  had  fully  answered  all  lawful  (juestions  ])ut  to  liim  by  the 
commissioners;  or  in  ease  such  lu-rson  was  committed  for  not  siirninir 
his  examinati«)n,  unless  it  shnll  aj>|)ear  tliat  the  party  had  good  reason 
for  refiisin*^-  to  siLiii  tlic  same,  or  ihat  the  commissioners  had  exceeded 
their  auilioi-ity  in  makinir  siirh  eomm.itment :  and  in  case  the  gaoler 
to  whom  sue])  -iMT.-on  >liall  i)e  committed  sliall  wilfullv  or  nesjrlieenth 
sntfer  such  ^ici^on  to  r-e.ijx',  or  ,i;o  witiionl  tlie  d(H)rs  or  walls  of  the 
]»;'ison,  >\\(h  iinohr  >h;ill  for  >iich  oIIVum',  heinir  c(Uivicted  thereof, 
forfeit  a  Slim  not  cxcccdiDn-  three  ihoii>and  d(^llars,  for  the  use  of 
the  <'re(1itors. 

sj  II.  And  he  it  fiiiilier  enncKMl,  ^fliat  tlie  o^aoler  sliall,  upon  the 
reijiio!  of  any  eridiior  1i;i\i!m"  proved  liis  debt  and  showin.cf  a  cer- 
lifie;i!e  thereof  iii]d<r  I  he  li.iiid-  id'  the  eoininissioiKM's,  which  the  com- 
nii>-ioners  -liall  '/wf  wiM.oui  fee  or  reward,  ]nY)duee  the  ])orson  so 
committed:  and  in  e:i.-e  .-ueh  Lianler  tliali  refuse  to  ^sliow  such  person 
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to  such  creditor  requesting  the  same,  such  person  shall  be  considered 
as  having  escaped,  and  the  gaoler  or  sheriff  so  refusing  shall  be  liable 
as  for  a  wilful  escape. 

§  42.  And  be  it  further  enacted.  That  where  it  shall  appear  to  the 
said  commissioners  that  there  hath  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  mutual  debts  between  them  at  any 
time  before  such  person  became  bankrupt,  the  assignee  or  assignees 
of  the  estate  shall  state  the  account  between  them,  and  one  debt  may 
be  set  off  against  the  other,  and  what  shall  appear  to  be  due  on  either 
side  on  the  balance  of  such  account  after  such  set  off,  and  no  more, 
shall  be  claimed  or  paid  on  either  side  respectively. 

§  43.  And  be  it  further  enacted.  That  it  shall  and  may  be  la^rful 
to  and  for  the  assignee  or  assignees  of  any  bankrupt's  estate  and  ef- 
fects, under  the  direction  of  the  commissioners,  and  by  and  >vith  the 
consent  of  the  major  part  in  value  of  such  of  the  said  bankrupt's 
creditors  as  shall  have  duly  proved  their  debts  under  the  commis- 
sion, and  shall  be  present  at  any  meeting  of  the  s^id  creditors,  to  be 
held  in  pursuance  of  due  and  public  notice  for  that  purpose  given, 
to  submit  any  difference  or  dispute  for,  on  account  of,  or  by  reason 
or  means  of,  any  matter,  cause,  or  thing  whatsoever,  relating  to  such 
bankrupt,  or  to  his  or  her  estate  or  effects,  to  the  final  end  and  de- 
termination of  arbitrators  to  be  chosen  by  the  said  commissioners, 
and  the  major  part  in  value  of  such  creditors  as  shall  be  present  at 
such  meeting  as  aforesaid,  in  such  manner  as  the  said  assignee  or 
assignees,  under  the  direction  and  with  the  consent  aforesaid,  shall 
think  fit  and  can  agree;  and  the  same  shall  be  binding  on  the  several 
creditors  of  the  said  bankrupt,  and  the  said  assignee  or  assignees  are 
hereby  indemnified  for  what  they  shall  fairly  do,  according  to  the 
directions  aforesaid. 

§  44.  And  be  it  further  enacted,  That  the  assignees  shall  be,  and 
hereby  are,  vested  w4th  full  power  to  dispose  of  all  the  bankrupt's 
estate,  real  and  personal,  at  public  auction  or  vendue,  without  being 
subject  to  any  tax,  duty,  imposition,  or  restriction,  any  law  to  the 
contrary  notwithstanding. 

§  45.  And  be  it  further  enacted.  That  if  after  any  commission  of 
bankruptcy  sued  forth,  the  bankrupt  happen  to  die  before  the  com- 
missioners shall  have  distributed  the  effects,  or  any  part  thereof,  the 
commissioners  shall  nevertheless  proceed  to  execute  the  commission 
as  fully  as  they  might  have  done  if  the  party  were  living. 

§  46.  And  be  it  further  enacted.  That  where  any  commission  of 
bankruptcy  shall  be  delivered  to  the  commissioners  therein  named,  to 
be  executed,  it  shall  and  may  be  lawful  for  them  before  they  take 
the  oath  or  affirmation  of  qualification,  to  demand  and  take  from 
the  creditor  or  creditors  prosecuting  such  commission  a  bond  with 
one  erood  security,  if  required,  in  the  penalty  of  one  thousand  dollars, 
conditioned  for  the  payment  of  the  costs,  charges  and  expenses  which 
shall  arise  and  accrue  upon  the  prosecution  of  the  said  commission: 
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Provided  always,  that  the  expenses  so  as  aforesaid  to  be  ceoured  and 
paid  by  the  petitioning  creditor  or  creditors  shall  be  repaid  to  him 
or  them  by  the  commissioner  or  assignees  out  of  the  first  monies 
arising  from  the  bankrupt's  estate  or  effects,  if  so  much  be  received 
therefrom. 

§  47.  And  be  it  further  enacted,  That  the  district  judges  in  each 
district  respectively  shall  fix  a  rate  of  allowance  to  be  made  to  the 
commissioners  of  bankruptcy,  as  'compensation  of  services  to  be  ren- 
dered under  the  commission,  and  it  shall  be  lawful  for  any  creditor, 
by  petition  to  the  district  judge,  to  except  to  any  charge  coniaine<l 
in  the  account  of  the  commissioners:  and  the  said  judge,  after  hear- 
ing the  commissioners,  may  in  a  summary  way  decide  upon  the 
validity  of  such  exception. 

§  48.  And  be  it  further  enacted.  That  all  penalties  given  by  this 
act  for  the  benefit  of  the  creditors  shall  l^e  recovered  by  the  assignee 
or  assignees  by  action  of  debt,  and  the  money  so  recovered,  the 
charges  of  suit  being  deducted,  shall  be  distributed  towards  pay- 
ment of  the  creditors. 

§  49.  And  be  it  further  enacted,  That  if  any  action  shall  be  brouglit 
against  any  commissioner,  or  assignee  or  other  person,  having  au- 
thority under  the  conunissiou,  for  anything  done  and  performed  by 
force  of  this  act,  the  defendant  may  ])load  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence:  and  in  case  of  a  non-suir, 
discontinuance,  or  verdict  or  judgment  for  liim,  he  shall  recover  double 
costs. 

J<  50.  And  l)e  it  further  enacted.  That'  if  any  estate,  real  or  per- 
sonal, sliall  descend,  revcH  to,  or  Ijcconic  vested  in  any  ))erson  after 
he  or  sli(?  shall  he  declared  a  bankrupt,  and  before  he  or  j-lie  sliall 
obtain  a  certilicale  signed  bv  the  ju(l«:e  as  afore>aid.  all  such  e>taU' 
shall,  bv  vii'tue  of  this  act,  he  veste(l  in  the  said  c<unmissioners,  and 
shall  he  hv  tlieni  assi'nied  and  eonveve<l  to  the  assis^nee  or  assii^neei 

•  '  •  •  ^ 

in  fee  sinij)le  or  otherw  ise.  in  like  manner  as  al»ove  directed,  with  the 
estate  of  the  said  bankrupt,  at  the  time  c)t'  the  bankruptcy,  and  the 
])r(»eeeds  thereof  >li;dl   he  dividrd  among  the  creditors. 

5^  T)!.  And  he  it  further  enacted.  That  the  sai<l  eonnnissioners  sliall, 
onee  in  every  year,  earcfnlly  tile  in  thi^  clerk's  olhce  of  the  di>iri(: 
court  all  tlie  j>roc('rdin,Li>  had  in  every  casi'  before  them,  and  wliirli 
shall  have  been  fmi-hcd.  iiichi(HnLi'  the  commissions,  examinalioiir:. 
dividends.  cTitriesand  oilii-r  dotermiiialions  of  ihe  said  conimissioiiers. 
in  which  otliee  the  liiial  cerlijicale  of  tlie  said  bankrupt  may  also  be 
rec(»rded:  all  which  pi'o(  cediiiL;-  -hall  I'emain  of  record  in  the  said 
olliec.  and  ceilill«'d  cn|ii('<  lliei'ciif  -hall  be  adnnite(l  as  evidence  in  rdl 
(ouri-.  in  Id.*'  n;anM<i-  j-  ilie  cdpir-  of  ihe  proceedings  of  the  said 
di-lricl  c"i'il   air  ;idi!i:'hd  in  oihcr-  ca-c-, 

;:f  r.-?.  Ai'ij  be  i^  Iht'Imi'  (ii.ichd,  Tiial  ii  -1iall  and  may  be  la\\i'i»l 
for  an\-  ci"odiinr  i.;'  -ii(  b  b.inJvrnpi  to  aMend  all  or  any  of  llie  examina- 
tion^ of  -aid  ban];  I'll  III.  am  I  tlie  alio\\"ancc  of  the  iinai  ccrtiiicaio.  if  he 
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shall  think  proper,  and  then  and  there  to  propose  interrogatories  to 
be  put  by  the  judge  or  commissioners  to  the  said  bankrupt  and  others, 
and  also  to  produce  and  examine  \idtnesse8  and  documents  before  such 
judge  or  commissioners,  relative  to  the  subject-matter  before  them. 
And  in  case  either  the  bankrupt  or  creditor  shall  think  him  or  herself 
aggrieved  by  the  determination  of  the  said  judge  or  commissioners, 
relative  to  any  material  fact  in  the  commencement  or  progress  of  the 
said  proceedings,  or  in  the  allowance  of  the  ceri;ificate  aforesaid,  it 
shall  and  may  be  lawful  for  either  pari:y  to  petition  the  said  judge, 
setting  forth  such  facts  and  the  determination  thereon,  w^ith  the  com- 
plaint of  the  pari;y,  and  a  prayer  for  trial  by  jury  to  determine  the 
same,  and  the  said  judge  shall,  in  his  discretion,  make  order  thereon, 
and  reward  a  venire  facias  to  the  marshal  of  the  district,  returnable 
within  fifteen  days  before  him,  for  the  trial  of  the  facts  mentioned 
in  the  said  petition,  notice  whereof  -ehall  be  given  to  the  commis- 
sioners and  creditors  concerned  in  the  same;  at  which  time  the  trial 
shall  be  had,  unless,  on  good  cause  shown,  the  judge  shall  give  farther 
time,  and  judgment  being  entered  on  the  verdict  of  the  jury  shall  be 
final  on  the  said  facts,  and  the  judge  or  commissioners  shall  proceed 
agreeably  thereto. 

§  53.  And  be  it  further  enacted,  That  the  commissioners  before 
the  appointment  of  assignees,  and  the  assignees  after  such  appoint- 
ment, may  from  time  to  time  make  such  allowance  out  of  the  bank- 
rupt's estate  until  he  shall  have  obtained  his  final  discharge,  as  in 
their  opinion  may  be  requisite  for  the  necessary  support  of  the  said 
bankrupt  and  his  family. 

§  54.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the 
major  part  in  value  of  the  creditors,  before  they  proceed  to  the  choice 
of  assignees,  to  direct  in  what  manner,  with  whom  and  where,  the 
monies  arising  by  and  to  be  received  from  time  to  time  out  of  the 
bankrupt's  estate  shall  be  lodged,  until  the  same  shall  be  divided 
among  the  creditors,  as  herein  provided;  to  which  direction  every  such 
assignee  and  assignees  shall  conform  as  often  as  three  hundred  dollars 
shall  be  received. 

§  55.  And  be  it  further  enacted.  That  every  matter  and  thing  by 
this  act  required  to  be  done  by  the  commissioners  of  any  bankrupt 
shall  be  valid  to  all  intents  and  purposes,  if  performed  by  a  majority 
of  them. 

§  56.  And  be  it  further  enacted.  That  in  all  cases  where  the  as- 
signee fi^hall  prosecute  any  debtor  of  the  bankrupt  for  any  debt,  duty 
or  demand,  the  commission,  or  a  certified  copy  thereof,  and  the  as- 
signment of  the  commissioners  of  the  bankrupt's  estate,  shall  be  con- 
clusive evidence  of  the  issuing  the  commission  and  of  the  person 
named  therein  being  a  trader  and  bankrupt  at  the  time  mentioned 
therein. 

§  57.  And  be  it  further  enacted,  That  every  person  obtaining  a 
discharge  from  his  debts,  by  certificate  as  aforesaid,  granted  under  a 
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commission^of  bankrupftcy,  shall  not  on  any  future  commission  be 
entitled  to  any  other  certificate  than  a  discharge  of  his  person  only; 
unless  the  net  proceeds  of  the  estate  and  effects  of  such  person  so 
becoming  bankrupt  a  second  time  shall  be  sufficient  to  pay  seventy- 
five  per  cent,  to  his  or  her  creditors  on  the  amount  of  their  debts 
respectively. 

§  58.  And  be  it  further  enacted,  That  any  creditor  of  a  person 
against  whom  a  commission  of  bankruptcy  shall  have  been  sued  forth, 
and  who  shall  lay  his  claim  before  the  commissioners  appointed  in 
pursuance  of  this  act,  may  at  tlie  same  time  declare  hie  unwillingness 
to  submit  the  same  to  the  judgment  of  the  said  commissioners,  and  his 
wish  that  a  jury  may  be  impanelled  to  decide  thereon:  And  in  like 
manner  the  assignee  or  assignees  of  such  bankrupt  may  object  to  the 
consideration  of  any  particular  claim  by  the  commissioners,  and  re- 
quire that  the  same  should  ]ye  referred  to  a  jury.  In  either  case  such 
objection  and  request  shall  be  entered  on  the  books  of  the  commis- 
sioners, and  thereupon  an  issue  shall  be  made  up  between  the  parties, 
and  a  jury  shall  be  imjMnneled,  as  in  other  cases,  to  try  the  same  in 
the  circuit  court  for  the  district  in  which  such  bankrupt  has  usually 
resided.  The  verdict  of  such  jury  shall  be  subject  to  the  control  of 
the  court,  as  in  suits  originally  instituted  in  the  said  court,  and  when 
rendered,  if  not  set  aside  by  the  said  court,  shall  be  certified  to  the 
commssioners,  and  sliall  ascertain  the  amount  of  any  such  claim, 
and  such  creditor  or  creditors  sliall  be  considenHl  in  all  respects  as 
having  ])rovt^l  their  (l(»l>ts  uuder  the  <*()mmission. 

i<  T)!).  And  be  it  further  enactcnl.  That  the  lands  and  effects  of  any 
person  l)ecouiing  Uinkrupt  may  be  sold  on  such  credit,  and  on  such 
seciinty,  as  a  rnaior  i)art  in  value  of  the  creditors  mav  direct:  Pro- 
vided,  nothing  lierein  eoiiiained  shall  he  allowed  so  to  operate  as  to 
retard  the  granting  the  l)ankruj)t's  cerlith'ate. 

§  1)0.  And  he  it  furtlu'r  ena('ie<l.  That  if  any  j^erson  becoming  bank- 
rui)t  shall  be  in  ])rison,  it  shall  he  lawful  for  any  creditor  or  creditor?, 
at  who>Je  suit  he  or  slie  shall  he  in  exeeujion.  to  discharge  him  or  lier 
from  custody,  av  if  such  crtMlitor  or  creditors  shall  refuse  to  do  so,  the 
prisoner  may  j>etitina  tin-  comniis.-ioners  to  liherate  him  or  her,  and 
tln^reujion,  if  in  the  opininii  of  the  conimissioiK^rs  the  conduct  of  such 
hankrujjt  shall  h;iv(^  hccn  fair,  .so  as  to  entitle  him  or  her  in  their 
opinion  to  a  (mtI iiic.-ilc.  \vh»'ii  hy  law  siirh  cerlilicate  might  be  given, 
it  >hnll  he  Inwriil  f<>j-  tliciii  t<>  direct  ihe  dischni'ge  uf  siu*h  prisoner, 
and  to  enter  the  ^inne  in  their  Imoks,  ^\llich  heinir  notilied  to  the 
kee|»ei'  of  i1ie  g;i(.]  ill  wliieli  siieh  pri-tuier  may  he  confined  shall  be  a 
sulheient  autlini-ity  I'oi"  hi-  or  lier  (li<eli;ii'L'c:  Provided,  that  in  eitb.er 
case,  such  di-eliai'Li'i-  -l';i'l  lie  no  ]'i\r  id  another  cxecntion,  if  a  cer- 
tilieate  -hall  he  i-.-fii-'-d  i-.  >\]i-\\  haiikiaipl:  And  jirovidiMl  also.  tJiat 
it  >lia]l  he  no  har  t"  a  -nf'-.MjU.'Hl  iiiipri^oiinieut  of  >nch  bankrupt 
'.\   erd.  1'  r.f  iiie  e- .in !ii>-i nucrs,  i]-|  (( ai foi'init v  with  the  provisions  of 

\].]^   .'let. 
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§  61.  And  be  it  further  enacted,  That  this  act  shall  not  repeal  or 
annul,  or  be  construed  to  repeal  or  annul,  the  laws  of  any 
State  now  in  force,  or  which  may  be  hereafter  enacted,  for 
the  relief  of  insolvent  debtors,  except  so  far  as  the  same  niay 
respect  persons  who  are  or  may  be  clearly  within  the  purview  of 
this  act,  and  whose  debts  shall  amount  in  the  cases  specified  in  the 
second  section  thereof  to  the  sums  herein  mentioned.  And  if  any 
person  within  the  purview  of  this  'act  shall  be  imprisoned  for  the 
space  of  three  months,  for  any  debt  or  upon  any  contract,  unless  the 
creditors  of  such  prisoner  shall  proceed  to  prosecute  a  commission  of 
bankruptcy  against  him  or  her,  agreeably  to  the  pro\'isitons  of  this 
act,  such  debtor  may  and  shall  be  entitled  to  relief,  under  any  such 
laws  for  the  relief  of  insolvent  debtors,  this  act  notwithstanding. 

§  62.  And  be  it  further  enacted.  That  nothing  contained  in  this  law 
shall  in  any  manner  affect  the  right  of  preference  to  prior  satisfaction 
of  debts  due  to  the  United  States  as  secured  or  provided  by  any  law 
heretofore  passed,  nor  shall  be  construed  to  lessen  or  impair  any  right 
to,  or  security  for,  money  due  to  the  United  States  or  to  any  of  them. 

§  63.  And  be  it  further  enacted.  That  nothing  contained  in  this 
act  shall  be  taken  or  construed  to  invalidate  or  impair  any  lien  exist- 
ing at  the  date  of  this  act  upon  the  lands  or  chattels  of  lany  person 
who  may  have  become  a  bankrupt. 

§  64.  And  be  it  further  enacted.  That  tliis  act  shall  continue  in 
force  during  the  term  of  five  years,  and  from  thence  to  the  end  of 
the  next  session  of  congress  thereafter,  and  no  longer:  Provided, 
that  the  expiration  of  this  act  shall  not  prevent  the  complete  execution 
of  any  commission  which  may  have  been  preyiously  thereto  issued. 

Approved,  April  4,  1800. 


Act  of  Februaey  13, 1801. 

An  Act  to  provide  for  the  more  convenient  organization  of  the  Courts 

of  the  United  States, 
(Repealed  by  Act  of  March  8,  1802,  chap.  8.) 

§  12.  [Being  the  only  part  of  said  act  relating  to  the  subject  of 
bankruptcy.]  The  said  circuit  courts  respectively  shall  have  cog- 
nizance, concurrently  with  the  district  courts,  of  all  cases  which  shall 
arise,  within  their  respective  circuits,  under  the  act  to  establish  an 
uniform  system  of  bankruptcy  throughout  the  United  States;  and 
each  circuit  judge,  within  his  respective  circuit,  shall  and  may  per- 
form, all  and  singular,  the  duties'  enjoined  by  the  said  act  upon  a 
judge  of  a  district  court:  and  the  proceedings  under  a  eommi^Nsion  of 
bankruptcy  w*hich  shall  issue  from  a  circuit  judge  shall,  in  all  re- 
spects, be  conformable  to  the  proceedings  under  a  commission  of  bank- 
ruptcy  which  shall  issue  from  a  district  judge,  mutatis  mutandis. 
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Act  of  April  29,  1802. 

An  Act  to  amend  the  judicial  system  of  the  United  States. 

§  11.  [Being  the  only  part  of  said  act  relating  to  the  subject  of 
bankruptcy.]  In  all  cases  in  which  proceedings  shall,  on  the  said 
first  day  of  July  next,  be  pending  under  a  commission  of  bankruptcy 
issued  in  pursuance  of  the  aforesaid  act,  entitled  ^'An  aet  to  provide 
for  the  more  convenient  'organization  of  the  courts  of  the  United 
States,"  the  cognizance  of  the  sjime  shall  be,  and  hereby  is,  tran^ 
ferred  to,  and  vested  in,  the  district  judge  of  the  divStrict  within  w'hich 
such  commission  shall  have  issued,  who  is  hereby  empowered  to  pro- 
ceed therein  in  the  same  manner  and  to  the  same  effect  as  if  such 
commission  of  bankruptcy  had  been  issued  by  his  order. 


Act  of  December  19,  1803. 

An  Act  to  repeal  an  act  entitled  '\4n  act  to  establish  an  uniform  system 
of  bankruptcy  throughout  the  United  States,'* 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembknl,  That  the  act  of 
Congress  i)assed  on  the  fourth  day  of  April,  one  thousand,  eight  hun- 
dred, entitled  *'An  act  to  efita])lish  an  uniform  system  of  bankrui)tcy 
throughout  the  United  States,"  shall  he,  and  the  same  is  hereby,  re- 
j)cale<l.  Provided,  neverthch^ss,  tliat  the  re])eal  of  the  said  act  shall 
in  no  wise  afVect  the  execution  of  any  commission  of  bankruptcy  which 
may  have  heen  issued  ]>ri()r  to  the  ])assing  of  this  act,  but  everv  such 
commission  umy  and  shall  he  proceeded  on  and  fully  executed  as 
though  this  act  had  not  ] massed. 

Approved,  December  ID,  1803. 


TITLE  IL 

THE  LAW  AND  PRACTICE  OF  BANKRUPTCY. 


Bankeuptcy  Act  op  August  19,  ]841. 

An  Act  to  establish  a  uniform  System  of  Bankruptcy  throughout  the 

United  States.^ 
(Repealed,  March  3,  1S13,  chap.  82.) 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled,  That 
there  be,  and  hereby  is,  estabhshed  throughout  the  United  States  a 
uniform  system  of  bankruptcy,  as  follows:  All  persons  whatsoever, 
residing  in  any  State,  District  or  Territory  of  the  United  States, 
owing  debts  which  shall  not  have  been  created  in  consequence 
of  a  defalcation  aa  a  public  officer;  or  as  executor,  administrator, 
guardian  or  trustee,  or  while  acting  in  any  other  iSduci^ry  capac- 
ity, who  shall,  by  petition,  setting  forth  to  the  best  of  his  knowl- 
edge and  belief  a  list  of  his  or  their  creditors,  their  respective  places 
of  residence,  and  the  amount  due  to  each,  together  with  an  accurate 
inventory  of  his  or  their  property,  rights  and  credits,  of  every  name,, 

Dbcibioms  cm  Laws  op  1841.  of  the  circuit  Court,  under  the  **  Act 

1  See  notes  of  the  decisions  of  the  to   establish    a   uniform   system    of 

courts  of  the  United  States  on  the  bankruptcy   throughout   the   Unit*d 

bankruptcy  act  of  April  4,  1800.  States."     Consequently,    the    points 

In  the  case  of  Nelson,  a  petitioner  adjourned  could  not  be  brought  be- 

In  bankruptcy  In  the  Kentucky  dls-  ^^'"^  ^^^  Supreme  Court  on  a  certlfl- 

trict  and  Carland,  an  opposing  cred-  ^^^^  ^^  division.    Nelson  v.  Garland, 

itor,  several  points  were  adjourned  ^^  ^^^'  l^^'  ^^'  ^  ««^-  265. 

by  the  District  to  the  Circuit  Court.       ^\  ""^^^^  ^^^  ^'^' ,  ^'  ^^J   "^^ 

^^    ^      ,         -  ^,  ,     .,.      not  lie  from  the  decision  of  the  Glr- 

Lpon  the  hearing  of  the  case  in  the   ^^,^  ^^^^^   ,^  ^  ^^^  ^^  bankruptcy 

Circuit  Court,  the  district  judge,  as  ^djoumed  from  the  District  Court. 

weU  as  the  justices  of  the  Supreme  ^he  decision  of  the  Circuit  Court  1» 

Court,  sat  In  the  case;  and,  being  eonclusive    on    the    district    Judge, 

opposed  In  opinion   upon  questions  j^|^ 

adjourned  from  the  District  Court,  under  the  late  bankruptcy  act  of 

they  were  certified  to  the  Supreme  the  United  States,  the  existence  of 

Court  on  the  motion  of  the  counsel  a   fiduciary  debt   contracted   before- 

of  the  petitioner.    Held;  that  the  dis-  the  passage  of  the  act  constitutes 

trict  Judge  cannot  sit  as  a  member  no  objection  to  the  discharge  of  the 
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kind  and  description,  and  the  location  and  situation  of  each  and 
every  parcel  and  portion  thereof,  verified  by  oath,  or,  if  conscientiously 
scrupulous  of  taking  an  oath,  by  solemn  alhrmation,  apply  to  the 
proi)er  court,  as  hereinafter  mentioned,  for  the  benefit  of  this  act,  and 
therein  declare  themselves  to  be  unable  to  meet  their  debts  and  en- 
gagements, shall  be  deemed  bankrLi))ts  within  the  purview  of  this 
•act,  and  may  be  so  declared  accordingly  by  a  decree  of  such  court.  All 
persons,  being  mercbants,  or  using  the  trade  of  merchandise,  all  re- 
tailers of  merchandise,  and  all  bankers,  factors,  brokers,  underwriters 
or  marine  insurers,  owing  debts  to  the  amount  of  not  less  than  two 
thousand  dollars,  shall  be  liable  to  become  bankrupts  within  the  true 
intent  and  meaning  of  this  act,  and  may,  upon  the  petition  of  one  or 

debtor  from  other  debts.    Chapman  This  court  has  no  revising  power 

V.  Foi*syth,  2  How.  *2^Y1.  over    the    decrees    of    the    District 

A  factor  who  receives  the  money  Court  sitting;  in  banlvruptcy;  nor  is 

of  Ins  principal   is   not   a   lidnciary.  it  authorized  to  issue  a  writ  of  pro- 

within  the  meaning  of  th;'  net.    Uml.  hibition  to  it    in    any    case,   except 

A  banlvHipt  is  bound  to  state  upon  wliere  tlie  District  Court  is  i)rocee«l- 

his  sdiedule  the  nature  of  a  deljt  if  injr   as    a    court    of     admiralty    and 

it    be    a    liduciary    one.    Sliould    he  mnritime     jurisdiction.       Ex     parte 

omit  to  do  so  he  wouhl  be  guilty  of  ciiristy,   :\   How.   2!)2. 

li  fraud,  and  his  disciiarge  will  not  'Y\\i^  District  Court,  when  sitting  in 

avail  him;  but  if  a  creditor,  in  such  i,anknipt<-y.     has    jurisdiction     over 

case,  proves  his  debt  and  receives  a  w^.^^^   ^nd   mortgages   existing   vpon 

dividend   from   the   estate,   lie   i*<   «"s-  the  property  of  a  banlvrupt.  so  as  to 

toi)ped   from  afterward   saying  tluit  inrjuii-M    into   tlieir   validity   and    ex- 

his    del)t    was    not    within    the    law.  tent.     an«l     grant    tlie     same     relief 

J!>id.  which    tlie    state    courts    might    or 

Hut   if  the  tidu<inry  creditor  does  ouglit  to  grant.     Ibid, 

not  i)rove  his  dcl)t,  lie  may  recover  it  The  control  of  the   District  Court 

afterward      from      tlie      tlischarged  <)Vor  pi'occcdiiigs  in  the  state  courts 

l>anl<rupt    by    showing    that    it    was  upon  sudi  liens  is  exiTciscd.  not  over 

witliin    the    excepti<»ns    of    the    act.  the  state  courts  tlicniselvcs.  but  ii])on 

Hud.  the  p.'iriies.  through  an  injunction  or 

In  Kentucky,  tlie  creditor  obtains  a  other      appiopriate      jiroceiMling      in 

lien  upon  the  property  of  Ids  del)t()r  c(|uity.     Ibid. 

by   the   delivery   of   a    li.    la.    to   the  The  design  of  the  bankrui)tcy  acr 

sheritT;  and   this  lien   is  as  absolute  was  in  secure  a   prompt  and  ett'ecr- 

bef(.re   the   h-vy   as    it    is   afterward,  nal   adiniiiistiat ion   of    the  estate   of 

Savage's   Assignee    v,    Hesi.    W    H<»w.  all    l»anknipis,    Wdi-ked    out    by    the 

111.  courts  of    the    Cnited     Stat<'s     witli- 

Therefore    a    creditor    is    not    <le-  out  tlie  assistance  of  state  tribunals, 

jirived  of  this  lien  by  an  a<*t  <»r  bank-  llnd. 

ruptcy    on    the    part    of    the    debtor  q'h,.    ]»lirase    in    the    sixth    section, 

committed  before  the  levy   is   ina<le.  "any  <'re(litor  or  crecliiors  who  shall 

Imt    after    the    execuiioii    is    in    the  clajni  any  (h-ht  or  demand  under  tlie 

bands   of   the   sheritT.     ibid.  bankruptcy,"    does    not     mean    only 
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more  of  their  creditors,  to  whom  they  owe  debts  amounting  in  the 
whole  to  not  less  than  five  hundred  dollars,  to  the  appropriate  court, 
be  so  declared  accordingly,  in  the  following  cases,  to  wit:  whenever 
such  person,  being  a  merchant,  or  actually  using  the  trade  of  mer- 
chandise, or  being  a  retailer  of  merchandise,  or  being  a  banker,  factor, 
broker,  underwriter,  or  marine  insurer,  shall  depart  from  the  State, 
District  or  Territory,  of  which  he  is  an  inhabitant,  with  intent  to 
defraud  his  creditors;  or  shall  conceal  himself  to  avoid  being  arrested, 
or  shall  willingly  and  fraudulently  procure  himself  to  be  arrested, 
or  his  goods  and  chattels,  lands  or  tenements,  to  be  attached,  dis- 
trained, sequestered,  or  taken  in  execution;  or  shall  remove  his  goods, 
chattels  and  effects,  or  conceal  them  to  prevent  their  being  levied 
upon  or  taken  in  execution,  or  by  other  process;  or  make  any  fraudu- 
lent conveyance,  assignment,  sale,  gift  or  other  transfer  of  his  lands, 
tenements,  goods  or  chattels,  credits  or  evidence  of  debt:  Provided, 
liowever.  That  any  person  so  declared  a  bankrupt,  at  the  instance  of 
a  creditor,  may,  at  his  election,  by  petition  to  such  court  within  ten 
days  after  its  decree,  be  entitled  to  a  trial  by  jury  before  such  court, 
to  ascertain  the  fact  of  such  bankruptcy;  or  if  such  person  shall  re- 
side at  a  great  distance  from  the  place  of  holding  such  court,  the 
said  judge,  in  his  discretion,  may  direct  such  trial  by  jury  to  be  had 
in  the  county  of  such  person's  residence,  in  such  manner  and  under 
such  directions  as  the  court  may  prescribe  and  give;  and  all  such 
decrees  passed  by  such  court,  and  not  so  re-examined,  shall  be  deemed 
final  and  conclusive  as  to  the  subject-matter  thereof. 

§  2.  And  be  it  further  enacted.  That  all  future  payments,  securities, 
conveyances,  or  transfers  of  property,  or  agreement  made  or  given 

such    creditors    who    come    in    and  New    Orleans,     In    the    Matter    of 

prove  their  debts,  but  all  creditors  Christy,    Assignee    of    Walden,    re- 

who  have  a  present,  subsisting  claim  viewed  and  confirmed.    Ibid, 

upon  the  bankrupt's  estate,  whether  But    this    court    does    not    decide 

they   have  a  security  or   mortgage  whether  or  not  the  jurisdiction  of  the 

therefor  or  not.    Ibid.  District  Court  over  all  the  property 

Such  creditors  have  a  right  to  of  a  bankrupt,  mortgaged  or  other- 
ask  that  the  property  mortgaged  wise,  is  exclusive,  so  as  to  take  it 
shall  be  sold,  and  the  proceeds  ap-  away  from  the  state  courts  in  such 
plied  toward  the  payment  of  their  cases.  Norton's  Assignee  v.  Boyd, 
debts;  and  the  assignee,  on  the  other  ^  How.  426. 

hand,     may    contest    their    claims.  Where    the   defendant   below    be- 

Xbld.  came     a     bankrupt,     the     Supreme 

In  the  case  of  a  contested  claim,  ^^^^  w*"  °ot  award  a  supersedeas 

the  District  Court  has  jurisdiction,  ^^  ^^^  ^^  execution,  because  the  as- 

if  resort  be  had  to  a  formal  bin  in  ^^^nee  of  the  bankrupt  has  his  rem- 

equity  or  other  plenary  proceeding;  ^^^  *^  ^^^  C*'*^^"^*  Court.     Black  v. 

and  also  jurisdiction  to  proceed  sum-  Zacharie,  3  How.  483. 

marily.    Ibid.  (^o*"  bankruptcy  act  of  March  2, 

The  principles  established  in  the  1867,  and  its  amendments,  with  an- 

case  of  Ex  parte  the  City  Bank  of  notations,  see  pages  94  et  seq.) 
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by  any  bankrupt  in  contemplation  of  bankruptcy,  and  for  the  purpose 
of  giving  any  creditor,  indorser,  surety,  or  other  person,  any  prefer- 
ence or  priority  over  the  general  creditors  of  such  bankrupts;  and 
all  other  pajrments,  securities,  conveyances,  or  transfers  of  property, 
or  agreements  made  or  given  by  such  bankrupt  in  contemplation  of 
bankruptcy,  to  any  person  or  persons  whatever,  not  being  a  bona-fide 
creditor  or  purchaser,  for  a  valuable  consideration,  without  notice, 
shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act;  and  the  as- 
signee under  the  bankruptcy  shall  be  entitled  to  claim,  sue  for,  re- 
cover, and  receive,  the  same  as  part  of  the  assets  of  the  bankruptcy; 
and  the  person  making  such  unla\\rful  preferences  and  pajTiients 
shall  receive  no  discharge  under  the  provisions  of  this  act:  Provided, 
That  all  dealings  and  transactions  by  and  with  any  bankrupt,  bona- 
fide  made  and  entered  into  more  than  two  months  before  the  petition 
filed  against  him  or  by  him,  shall  not  be  invalidated  or  affected  by 
this  act:  Provided,  That  the  other  party  to  any  such  dealings  or 
transactions  had  no  notice  of  a  prior  act  of  bankruptcy,  or  of  the 
intention  of  the  bankrupt  to  take  the  benefit  of  this  act.  And  in 
case  it  shall  be  made  to  appear  to  the  court,  in  the  course  of  the 
proceedings  in  liankruptcy,  that  the  l)aiikrupt,  his  application  being 
voluntary,  has,  subsequent  to  the  first  day  of  January  last,  or  at  any 
other  time,  in  contemplation  of  the  i)a?isage  of  a  bankrupt  law,  by 
assignments  or  otlierwise,  given  or  secured  any  j)refercnce  to  one 
creditor  over  another,  he  shall  not  receive  a  discharge  unless  the 
same  be  assented  to  l)v  a  maioritv  in  interest  of  tiiose  of  his  cred- 
itors  who  have  not  been  so  preferred:  And  ])rovided  also.  That 
nothing  in  this  act  containc^d  shall  be  construed  to  annul,  destroy  or 
impair,  any  lawful  rights  of  married  women,  or  minors,  or  an}^  liens, 
mortgages,  or  other  sec^urities,  on  pro})erty,  real  or  personal,  which 
mav  be  valid  bv  the  laws  of  the  States  resi)eetivelv,  and  which  are 
not  inconsistent  with  the  provisions  of  the  second  and  fifth  sections 
of  this  act. 

;<  A.  And  be  it  further  enaeted,  Tliat  all  the  property,  and  rights 
of  pro])erty,  of  every  name  and  nature,  and  whether  real.  ])ersonal 
or  mixed,  of  every  bankrupt,  exee[)t  as  is  hereinafter  j)rovided,  who 
shall,  by  a  decree  of  the  ])ro])er  court,  be  deelared  to  ])e  a  ])ankrupt 
within  thi<  act,  shall,  by  mere  operation  of  law,  i])so  facto,  from  the 
time  of  sueli  decree,  he  deemed  to  lie  divested 'out  of  sueh  bankrupt, 
without  anv  otiier  act,  assii^nment  or  other  convevanee  whatsoever: 
and  the  same  shall  he  vested,  hv  force  of  the  same  decree,  in  such 
assignee  a<  from  time  to  time  sliall  h(;  a])i>ointed  hy  the  ])roper  court 
for  this  jiurpose,  wliicli  jjower  ()f  appointment  and  removal  sueh  court 
may  exercise  at  its  discretion,  toties  (juoties;  and  the  assijxnee  so  ap- 
pointed sliall  he  veste<l  with  all  the  riiihts,  titles,  powers  and  author- 
ities to  sell,  niana,L^e  and  di-po^^'  of  the  same,  and  to  sue  for  and  de- 
fend the  saine,  suhj<'ct  to  tht-  (»i'der-  and  dii'ections  of  such  court,  as 
fullv.  to  all  intents  and  pnrpo-es.  as  if  th<'  same  were  vesti^d  in  or 
niiulit  he  exercised  hv  stick  bankrtipt   hefore  or  at  the  time  of  his 
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bankruptcy  declared  as  aforesaid;  and  all  suits  in  law  or  in  equity  then 
pending,  in  which  such  bankrupt  is  a  party,  may  be  prosecuted  and 
defended  by  such  assignee  to  its  final  conclusion,  in  the  same  way 
and  with  the  same  effect  as  they  might  have  been  by  such  bankrupt; 
and  no  suit  commenced  by  or  against  any  assignee  shall  be  abated 
by  his  death  or  removal  from  office,  but  the  same  may  be  prosecuted 
or  defended  by  his  successor  in  the  same  office:  Provided,  however, 
That  there  shall  be  excepted  from  the  operation  of  the  provisions 
of  this  section  the  necessary  household  and  kitchen  furniture,  and 
such  other  articles  and  necessaries  of  such  bankrupt  as  the  said  as- 
signee shall  -designate  and  set  apart,  having  reference  in  the  amount 
to  the  family,  condition  and  circumstances  of  the  bankrupt,  but  alto- 
gether not  to  exceed  in  value,  in  any  case,  the  sum  of  three  hundred 
dollars;  and,  also,  the  wearing  apparel  of  such  bankrupt,  and  that  of 
his  wife  and  children;  and  the  determination  of  the  assignee  in  the 
matter  shall,  on  exception  taken,  be  subject  to  the  final  decision  of 
said  court. 

§  4.  And  be  it  further  enacted,  That  every  bankrupt  who  shall 
bona-fide  surrender  all  his  property,  and  rights  of  property,  with  the 
exception  before  mentioned,  for  the  benefit  of  his  creditors,  and  shall 
fully  comply  with  and  obey  all  the  orders  and  directions  which  may 
from  time  to  time  be  passed  by  the  proper  court,  and  shall  otherwise 
conform  to  all  the  requisitions  of  this  act,  shall  (unless  a  majority 
in  number  and  value  of  his  creditors  who  have  proved  their  debts 
shall  file  their  written  dissent  thereto)  be  entitled  to  a  full  discharge 
from  all  his  debts,  to  be  decreed  and  allowed  by  the  court  which  has 
declared  him  a  bankrupt,  and  a  certificate  thereof  granted  him  by 
such  court  accordingly,  upon  his  petition  filed  for  such  purpose;  such 
discharge  and  certificate  not,  however,  to  be  granted  until  after 
seventy  days'  notice  in  some  public  newspaper,  designated  by  such 
court,  to  all  creditors  who  have  proved  their  debts,  and  other  persons 
in  interest,  to  appear  at  a  particular  time  and  place,  to  show  cause 
why  such  discharge  and  certificate  shall  not  be  granted;  at  which 
time  and  place  any  such  creditors,  or  other  persons  in  interest,  may 
appear  and  contest  the  right  of  the  bankrupt  thereto:  Provided, 
That  in  all  cases  where  the  residence  of  the  creditor  is  known,  a  ser- 
vice on  him  personally,  or  by  letter  addressed  to  him  at  his  known 
usual  place  of  residence,  shall  be  prescribed  by  the  court,  as  in 
their  discretion  sfhall  seem  proper,  having  regard  to  the  distance  at 
which  the  creditor  resides  from  such  court.  And  if  any  such  bank- 
rupt shall  be  guilty  of  any  fraud  or  wilful  concealment  of  his  prop- 
erty or  rights  of  property,  or  shall  have  preferred  any  of  his  cred- 
itors contrary  to  the  provisions  of  this  act,  or  shall  wilfully  omit  or 
refuse  to  comply  with  any  orders  or  directions  of  such  court,  or  to 
conform  to  any  other  requisites  of  this  act,  or  shall,  in  the  prpceed- 
ings  under  this  act,  admit  a  false  or  fictitious  debt  against  his  estate, 
he  shall  not  be  entitled  to  any  such  discharge  or  certificate;  nor  shall 
any  person,  being  a  merchant,  banker,  factor,  underwriter,  broker,  or 
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marine  insurer,  be  entitled  to  any  such  discharge  or  certificate,  who 
shall  become  bankrupt,  and  who  shall  not  have  kept  proper  books 
of  account,  after  the  passing  of  this  act;  nor  any  person  who,  after 
the  passing  of  this  act,  shall  apply  trust  funds  to  his  own  use:  Pro- 
vided, That  no  discharge  of  any  bankrupt  under  this  act  shall  re- 
lease or  discharge  any  person  who  may  be  liable  for  the  same  debt 
as  a  partner,  joint  contractor,  indorser,  surety,  or  otherwise,  for  or 
with  the  bankru})t.  And  such  bankru])t  shall  at  all  times  be  subject 
to  examination,  orally,  or  upon  written  interrogatories,  in  and  before 
such  court,  or  any  commission  a])pointed  by  the  court  therefor,  on 
oath,  or,  if  conscientiously  scrupulous  of  taking  an  oath,  upon  his 
solemn  aflirmation,  in  all  matters  relating  to  such  bimkruptcy,  and  his 
acts  and  doings,  and  his  property  and  rights  of  property,  which,  in 
the  judgment  of  such  court,  are  necessiiry  and  proper  for  the  pur- 
])()ses  of  justice;  and  if,  in  any  such  examination,  he  shall  wilfully 
and  corruptly  answer,  or  swear,  or  alHrm,  falsely,  he  shall  be  deemed 
guilty  of  perjury,  and  sjiall  be  ])unishal)le  therefor  in  like  manner 
as  the  crime  of  perjury  is  now  punishable  by  the  laws  of  the  United 
States;  and  such  (li>c]iargo  and  certificate,  when  duly  granted,  shall  ^'n 
all  courts  of  justice  be  deemed  a  full  and  com])lete  discharge  of  all 
debts,  contracts  and  other  engagements  of  such  l)ankru])t  which  are 
provable  under  this  act,  and  shall  be  and  may  be  pleaded  as  a  full 
and  coni|)lete  bar  to  all  suits  brought  in  any  court  of  judicature  what- 
ever, and  tlie  sanie  shall  be  conchisive  evidence  of  itself  in  favor  of 
such  l)ankru])t,  unless  \hc  same  shall  he  impeached  for  some  fraud 
or  wilful  concealment  by  him  of  his  property  or  rights  of  property, 
as  aforesaid,  contrary  to  the  jirovisions  of  this  act,  on  ju'ior  reasonable 
notice  specifying  in  writing  such  fraud  or  eoneealnient:  and  if.  in 
any  case  of  hankruptey,  a  tnajority  in  nuniher  and  value  of  the 
creditors  wlio  >hall  liave  ]>i'ove(l  their  (lel)ts  at  tlie  time  of  hearing 
of  the  petition  of  the  bankrupt  f(»r  a  (li>ehargi^  as  hereinbefore  ])ro- 
vided,  shall  at  sueh  heai'ing  lih'  their  written  dissent  to  the  allow- 
ance of  a  discharge  and  certificate  to  -uch  hnnkriipt,  or  if,  upon  such 
hearing,  a  dischaige  ^liall  not  he  decreed  to  him,  the  haiikru])t  may 
demand  a  trial  by  jury  upon  a  pi'(»per  is^ue  to  he  directed  by  the 
court,  at  such  time  and  phice  and  in  >ii(h  manner  as  tlu;  ccnirt  niav 
r)rder:  or  he  may  appeal  from  tliat  deci-iim  at  any  time  within  ten 
days  thi'reat'ter  to  tlie  circuit  cnurt  next  to  he  hi'ld  f<»r  the  same 
district,  by  sini]>ly  entei-jno-  in  |l),.  dj^irict  c<mi-l,  or  with  the  clerk 
tliereof,  np<»n  record,  lii<  |U'nyer  for  an  a|>peaL  ^Die  a]»p(Ml  shall  bo 
tried  lit  the  lii->t  term  of  the  cii-cuit  coui't  after  il  he  taken,  unless. 
f(»r  -nllieient  i-ea><>ii.  a  edniinnance  he  i:ranted:  and  it  mav  he  heard 
and  (K'termiiieil  h\'  said  coui't  -ummai'ilv.  oi-  ])v  a  jni'v.  at  tlie  option 
(i\'  the  haid<rnpt:  aiid  the  cri-diior^  may  aiipeai'  am!  ohjcel  again>t  a 
di-ei'ee  of  (H-ciia  I'L-'e  and  the  aUnwanee  iA'  the  eei'i  illrale.  a<  liereinhe- 
forc  prn\ideil.  And  if,  nnnn  a  I'n!'  lie;i!-irn:-  ^)\'  i!ie  pai'iie--.  it  shall 
aiipear  lo  the  -ali-faei  inn  lA'  the  eoiiri.  nr  the  jurv  ^liall  lind,  tliar 
the   hankiaipt    ha>   ma<le   a    fnll   di-eh'-iii'*.'  anil   surrender  of  all   his 
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estate,  as  by  this  act  required,  and  has  in  all  things  conformed  to  the 
directions  thereof,  the  court  shall  make  a  decree  of  discharge,  and 
grant  a  certificate,  as  provided  in  this  act. 

§  5.  And  be  it  further  enacted,  That  all  creditors  coming  and 
proving  their  debts  under  such  bankruptcy,  in  the  manner  herein- 
after prescribed,  the  same  being  bona-fide  debts,  shall  be  entitled  to 
share  in  the  bankrupt's  property  and  effects,  pro  rata,  without  any 
priority  or  preference  whatsoever,  except  only  for  debts  due  by  such 
bankrupt  to  the  United  States,  and  for  all  debts  due  by  him  to 
persons  who,  by  the  laws  of  the  United  States,  have  a  preference,  in 
consequence  of  having  paid  monies  as  his  sureties,  which  shall  be 
first  paid  out  of  the  assets;  and  any  person  who  shall  have  performed 
any  labor  as  an  operative  in  the  service  of  any  bankrupt  shall  be 
entitled  to  receive  the  full  amount  of  the  wages  due  to  him  for  such 
labor,  not  exceeding  twenty-five  dollars:  Provided,  That  such  labor 
shall  have  been  performed  within  six  months  next  before  the  bank- 
ruptcy of  his  employer;  and  all  creditors  whose  debts  are  not  due 
and  payable  until  a  future  day,  all  annuitants,  holders  of  bottomry 
and  respondentia  bonds,  holders  of  policies  of  insurances,  sureties,  in- 
dorsers,  bail,  or  other  persons,  having  uncertain  or  contingent  de- 
mands against  such  bankrupt,  shall  be  permitted  to  come  in  and 
prove  such  debts  or  claims  under  this  act,  and  shall  have  a  right, 
when  their  debts  and  claims  become  absolute,  to  have  the  same  al- 
lowed them;  and  such  annuitants  and  holders  of  debts  payable  in 
future  may  have  the  present  value  thereof  ascertained,  under  the 
direction  of  such  court,  and  allowed  them  accordingly,  as  debts  in 
presenti;  and  no  creditor  or  other  person  coming  in  and  proving  his 
debt  or  other  claim  shall  be  allowed  to  maintain  anv  suit  at  law  or  in 
equity  therefor,  but  shall  be  deemed  thereby  to  have  waived  all  right 
of  action  and  suit  against  such  bankrupt;  and  all  proceedings  already 
commenced,  and  all  imsatisfied  judgments  already  obtained  thereon, 
shall  be  deemed  to  be  surrendered  thereby;  and  in  all  cases  w^here 
there  are  mutual  debts  or  mutual  credits  betw-een  the  parties,  the 
balance  onlv  shall  be  deemed  the  true  debt  or  claim  between  them, 
and  the  residue  shall  be  deemed  adjusted  by  the  set-off;  all  such  proof 
of  debts  shall  be  made  before  the  court  decreeing  the  bankruptcy, 
or  before  some  commissioner  appointed  by  the  court  for  that  pur- 
pose; but  such  court  shall  have  full  power  to  disallow  and  set  aside 
any  debt,  upon  proof  that  such  debt  is  founded  in  fraud,  imposition, 
illegality,  or  mistake;  and  corporations  to  whom  any  debts  are  due 
may  make  proof  thereof  by  their  president,  cashier,  treasurer,  or  other 
officer,  who  may  be  specially  appointed  for  that  purpose;  and  in  ap- 
pointing commissioners  to  receive  proof  of  debts,  and  perform  other 
duties  under  the  provisions  of  this  act,  the  said  court  shall  appoint 
such  persons  as  have  their  residence  in  the  county  in  w"hich  such 
bankrupt  lives. 

§  6.  And  be  it  further  enacted.  That  the  district  court  in  every 
district  shall  have  jurisdiction  in  all  matters  and  proceedings  in  bank- 
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Tuptcy  arising  under  this  ftct,  and  any  other  act  which  may  hereafter 
be  passed  upon  the  subject  of  bankruptcy;  the  said  jurisdiction  to  be 
'exercised  summarily,  in  the  nature  of  summary  proceedings  in 
•equity;  and  for  this  purpose  the  said  district  c©urt  shall  be  deemed 
Always  open.  And  the  district  judge  may  adjourn  any  point  or 
•question  arising  in  any  case  in  bankruptcy  into  the  circuit  court  for 
the  district,  in  his  discretion,  to  be  there  heard  and  determined;  and 
for  this  purpose  the  circuit  court  of  such  district  shall  also  be  deemed 
always  open.  And  the  jurisdiction  hereby  conferred  on  the  district 
court  shall  extend  to  all  cases  and  controversies  in  bankruptcy  aris- 
ing between 'the  bankrupt  and  any  creditor  or  creditors  who  shall 
claim  any  debt  or  demand  under  the  bankruptcy;  to  all  cases  and 
(controA'ersics  between  such  creditor  or  creditors  and  the  assignee 
of  the  estate,  whether  in  office  or  removed;  to  all  cases  and  con- 
troversies between  such  assignee  and  the  bankrupt,  and  to  all  acts, 
matters  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of  the  bank- 
rupt, and  the  close  of  the  proceedings  in  bankruptcy.  And  the  said 
•courts  shall  have  full  authority  and  jurisdiction  to  compel  obedience 
to  all  orders  and  decrees  passed  by  them  in  l)ankruptcy,  by  process 
of  contempt  and  otlier  remedial  process,  to  the  same  extent  the  cir- 
cuit courts  may  now  do  in  any  suit  pending  therein  in  equity.  And 
it  shall  be  the  diitv  of  the  district  court  in  each  district,  from  time 
to  time,  to  proscribe  suitable  rules  and  regulations,  and  forms  of 
proceedings,  in  all  matters  of  l)ankrui)tcy:  which  rules,  regulations 
and  forms,  shall  be  subject  to  l)e  altenHl,  added  to,  revised,  or  an- 
nulled,  l)v  the  circuit  court  of  the  same  district,  and  other  rules  and 
regulations  and  forms  substituted  therefor;  and  in  all  such  rules, 
rei^ulations  and  forms  it  shall  be  the  dutv  of  the  said  courts  to  inake 
them  as  simple  and  brief  as  ])raeticable,  to  the  end  to  avoid  all  un- 
necessary expenses,  and  to  facilitate  the  use  thereof  by  the  ])ublic 
at  large.  And  the  said  courts  shall,  from  time  lo  time,  ]n*escri])e  a 
tariif  or  tal)le  of  {'(^v^^  and  cliarges  to  be  taxed  liy  the  officers  of  the 
court  or  other  ])ersons  for  services  under  ibis  aet,  or  any  other  on  the 
subject  of  l)ankruptcy;  whieh  fees  shall  be  as  low  as  j)racticable,  with 
reference  to  the  nature  and  c]iaract<'r  of  such  services. 

S  T.  And  be  it  further  enactc(l.  That  all  petitions  by  any  bankrupt 
for  the  benefit  of  tliis  act.  and  all  ))ctilions  by  a  creditor  against  any 
])ankrupt  under  this  act,  and  all  proceedings  in  the  case  to  the  close 
thereof,  shall  bi^  had  in  the  district  court  within  and  for  the  district 
in  which  the  ]>ersou  supposed  to  be  a  bankrupt  >hall  reside,  or  have 
his  ])]ace  of  business,  at  tlie  tiuu*  wlicii  sucli  petition  is  filed,  except 
where  otberwi>e  |)rovidcd  in  this  act.  And  ujmiu  every  such  [jotition. 
jU)tice  thci'cof  >]\i\]\  br  pulilishrd  in  niic  o!*  ni«U(^  pul)lic  newspa])er* 
]>rinted  in  siicli  district,  to  Ik-  di'sii^iiiitrd  by  siieh  court,  at  least 
twentv  •lavs  bcfni"!'  1  he  lit'.-ii'iiiu"  tlirrcnf:  and  all  persons  interested 
may  appear  al  the  tinw  and  plact'  wIhtc  -iidi  hearing  is  thus  to  be 
bad.  and  sh(t\v  c;in-e.  if  aiiv  tli<-v   lia\<\   \\\w  ihc  praver  of  the  .said 

»-  •  til 
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petitioner  should  not  be  granted;  all  evidence  by  witnesses  to  be  used 
in  all  hearings  before  such  court  shall  be  under  oath,  or  solemn 
affirmation,  when  the  party  is  conscientiously  scrupulous  of  taking 
an  oath,  and  may  be  oral  or  by  deposition,  taken  before  such  court, 
or  before  any  commissioner  appointed  by  such  court,  or  before  any 
disinterested  State  judge  of  the  State  in  which  the  deposition  is 
taken;  and  all  proof  of  debts  or  other  claims,  by  creditors  entitled  to 
prove  the  same  under  this  act,  shall  be  under  oath  or  solemn  affirma- 
tions, as  aforesaid,  before  such  court  or  commissioner  appointed 
thereby,  or  before  some  disinterested  State  judge  of  the  State  where 
the  creditors  live,  in  such  form  as  may  be  prescribed  by  the  rules  and 
regulations  hereinbefore  authorized  to  be  made  and  established  by 
the  courts  having  jurisdiction  in  bankruptcy.  But  all  such  proofs 
of  debts  and  other  claims  shall  be  open  to  contestation  in  the  proper 
court  having  jurisdiction  over  the  proceedings  in  the  particular  case 
in  bankruptcy;  and  as  well  the  assignee  as  the  creditor  shall  liave  a 
right  to  a  trial  by  jury  upon  an  issue  to  be  directed  by  such  court, 
to  ascertain  the  validity  and  amount  of  such  debts. or  other  claims; 
and  the  result  therein,  unless  a  new  trial  shall  be  granted,  if  in 
favor  of  the  claims,  shall  be  evidence  of  the  validity  and  amount  of 
such  debts  or  other  claims.  And  if  any  person  or  persons  shall  falsely 
and  corruptly  answer,  swear  or  affirm,  in  any  hearing  or  on  trial  of 
any  matter,  or  in  any  proceeding  in  such  court  in  baukruptcy,  or 
before  any  commissioner,  he  and  they  shall  be  deemed  guilty  of  per- 
jur}',  and  punishable  therefor  in  the  manner  and  to  the  extent  pro- 
vided by  law  for  other  cases. 

§  8.  And  be  it  further  enacted.  That  the  circuit  court  within  and 
for  the  district  where  the  decree  of  bankruptcy  is  passed  shall  have 
^concurrent  jurisdiction  with  the  district  court  of  the  same  district 
of  all  suits  at  law  and  in  equity  which  may  and  shall  be  brought  by 
any  assignee  of  the  bankrupt  against  any  person  or  persons  claiming 
an  adverse  interest,  or  by  such  person  against  such  assignee,  touch- 
ing any  property  or  rights  of  property  of  said  bankrupt  transferable 
to,  or  vested  in,  such  assignee;  and  no  suit  at  law  or  in  equity  shall, 
in  any  ease,  be  maintainable  by  or  against  such  nssif^uee  or  by  or 
against  any  person  or  persons  claiming  an  adverse  interest  touching 
the  prc])erty  and  rights  of  property  aforesaid,  in  any  ^:ourt  whatso- 
ever unless  the  same  shall  be  brought  within  two  years  after  the  dec- 
laration and  decree  of  bankruptcy,  or  after  the  cause  of  suit  shall 
first  have  accrued. 

§  9.  And  be  it  further  enacted,  That  all  sales,  transfers  and  other 
conveyances  of  the  assignee  of  the  bankrupt's  property  and  rights  of 
property  shall  be  made  at  such  times  and  in  such  manner  as  shall  be 
ordered  and  appointed  by  the  court  in  bankruptcy;  and  all  assets  re- 
ceived by  the  assignee  in  money  shall,  within  sixty  days  afterwards, 
be  paid  into  the  court,  subject  to  its  order  respecting  its  future  safe- 
keeping and  disposition;  and  the  court  may  require  of  such  assignee 
a  bgnd,  with  at  least  two  sureties,  in  such  sum  as  it  may  deem  proper. 
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conditioned  for  .the  due  and  faithful  discharge  of  all  his  duties,  and 
his  compliance  with  the  orders  and  directions  of  the  court;  which  bond 
shall  be  taken  in  the  name  of  the  United  States,  and  shall,  if  there 
be  any  breach  thereof,  be  sued  and  suable,  under  the  order  of  such 
court,  for  the  benefit  of  the  creditors  and  other  persons  in  interest. 

g  10.  And  be  it  further  enacted.  That  in  order  to  ensure  a  speedy 
settlement  and  close  of  the  proceedings  in  each  case  in  bankruptcy, 
it  shall  be  the  duty  of  the  court  to  order  and  direct  a  collection  of  the 
assets  and  a  reduction  of  the  same  to  monev,  and  a  distribution 
thereof  at  as  early  periods  as  practicable,  consistently  with  a  due 
regard  to  the  interests  of  the  creditors:  and  a  dividend  and  distribution 
of  such  assets  as  shall  be  collected  and  reduced  to  money,  or  so  much 
thereof  as  can  be  safely  disposed  of,  consistently  with  the  rights  cind 
interests  of  third  persons  having  adverse  claims  thereto,  shall  be 
made  among  the  creditors  who  have  proved  their  debts,  as  oftoii  as 
once  in  six  montlis  from  tlie  time  of  the  decree  declaring  the  bank- 
ruptcy; notice  of  such  dividends  and  distribution  to  be  given  in  some 
news])aper  or  no\vs])a})ers  in  the  district,  designated  by  the  court,  ten 
days  at  least  before  the  order  therefor  is  passed;  and  the  pendency  of 
any  suit  at  law  or  in  e(|iiiiy,  l)y  or  against  such  third  persons,  shall 
not  post})one  such  division  and  distril)ution,  except  so  far  as  the  as- 
sets mav  be  necessarv  to  satisfv  the  same;  and  in  all  the  i)roceedings 
in  bankruptcy  in  eacli  case  shall,  if  practicable,  be  finally  adjusted, 
settled  and  brounht  to  a  close  bv  the  court,  within  two  vears  after 
the  decree  declaring  the  bankruptcy.  And  where  any  creditor  shall 
not  have  ]>roved  his  debt  until  a  dividend  or  distribution  shall  have 
l)een  made  and  declared,  he  shall  he  entitled  to  he  ])aid  the  same 
amount,  })ro  rata,  out  of  the  remaining  (hvidends  or  distributions 
thereafter  made,  as  the  other  creditors  have  already  received,  before 
the  latter  shall  he  entitled  to  any  i)ortion  thereof. 

;<  11.  And  he  it  furrlu-r  enacted.  That  the  assignee  shall  have  full 
authority,  l)y  and  under  the  order  and  direction  of  the  proper  court 
in  bankruptcy,  to  redeem  and  di.-charge  any  mortgage  or  otluM'  ])ledge. 
or  de])osit,  or  lien  upon  any  i)r(»]H'i'ty.  real  or  personal,  whether  j;ay- 
ahle  in  ])resrnti  or  at  a  future  day.  and  to  tender  a  due  ])erfornumce 
of  the  coiidition>  thereof.  And  sucli  assignee  shall  also  luive  au- 
thority, hv  and  un(K*r  tlic  order  and  dir«'cri<Mi  of  the  proper  court  in 
bankruptcy,  to  cuiiijHuind  any  dchts  or  otlicr  claims,  or  securities 
due  or  l>ch>nging  to  the  c-laie  of  llie  haidvrupt:  hut  no  such  order  or 
dircH'tion  shall  lie  made  until  iiutic'-  of  tlie  a|»]»lication  is  given  in 
>om(.'  ])uMic  Tiew.-paper  In  the  (li«-ti"icl.  to  he  de-ignated  l)y  the  court, 
ten  i\-d\>  at  least  hefore  til."  heariuL:".  -<>  tliat  all  <-reilitors  and  other 
])ersons   in    inlerc-t    niav   ni)|ie;ir  an<l   -Iiow  cause,   if  any  they  have, 

at   the  ])e;irinLl'.  wliv   I'le  "il'der  (»!•  (lil'eelioil   sliould   n(»t    he  ])as<ed. 

^  1'?.  Ami  he  it  furl  her  eiiaetiMh  TliMl  if  any  person  who  ^hall  liavc 
h.-en  <li>charged  untler  llii-  ad.  -hull  afterwjird  hecnme  1)ankrupr,  lie 
-hall  not  a.Li.iin  he  t-ntitliMl  to  a  di.-(  lini\L:'e  under  tliis  act.  un1e>s  his 
cst;itc  shall   produce  (after  all  (liari!'-)  ,-unieient  to  ])ay  every  cred- 
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itor  seventy-five  per  cent,  on  the  amount  of  tlie  debt  which  shall  have 
been  allowed  to  each  creditor. 

§  13.  And  be  it  further  enacted.  That  the  proceedings  in  all  cases 
in  bankruptcy  shall  be  deemed  matters  of  record;  but  the  same  shall 
no^  be  required  to  be  recorded  at  large,  but  shall  be 'carefully  filed, 
kept  and  numbered  in  the  office  of  the  said  court,  and  a  docket  only, 
or  short  memorandum  thereof,  with  the  numbers,  kept  in  a  book 
by  the  clerk  of  the  court;  and  the  clerk  of  the  court,  for  affixing  his 
name  and  the  seal  of  the  court  to  any  form,  or  certifying  a  copy 
thereof,  when  required  thereto,  shall  be  entitled  to  receive,  as  com- 
pensation, the  sum  of  twenty-five  cents,  and  no  more.  And  no  officer 
of  the  court,  or  commissioner,  shall  be  allowed  by  the  court  more  than 
one  dollar  for  taking  the  proof  of  any  debt  or  other  claim  of  any 
creditor  or  other  person  against  the  estate  of  the  bankrupt;  but  he 
may  be  allowed,  in  addition,  his  actual  travel  expenses  for.  that 
purpose. 

§  14.  And  be  it  further  enacted.  That  where  two  or  more  persons, 
who  are  partners  in  trade,  become  insolvent,  an  order  may  be  made 
ip  the  manner  provided  in  this  act,  either  on  the  petition  of  such 
partners,  or  any  one  of  them,  or  on  thfe  petition  of  any  creditor  of 
the  partners,  upon  which  order  all  the  joint  stock  and  property  of 
the  company,  and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  such  parts  thereof  as  are  herein  exempted; 
and  all  the  creditors  of  the  company,  and  the  separate  creditors  of 
each  partner,  shall  be  allowed  to  prove  their  respective  debts;  and 
the  assignees  shall  also  keep  separate  accounts  of  the  joint  stock  or 
property  of  the  company,  and  of  the  separate  estate  of  each  member 
thereof;  and  after  deducting  out  of  the  whole  amount  received  by 
such  asvsignees  the  whole  of  the  expenses  and  disbursements  paid  by 
them,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated  to 
pay  the  creditors  of  the  company,  and  the  net  proceeds  of  the  sepa- 
rate estate  of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  separate  estate  of 
any  partner,  after  the  payment  of  his  separate  debts,  such  balance 
shall  be  added  to  the  joint  stock,  for  the  payment  of  the  joint  *cred- 
itors;  and  if  there  shall  be  any  balance  of  the  joint  stock,  after  pay- 
ment of  the  joint  debts,  such  balance  shall  be  divided  and  appropriated 
to  and  among  the  separate  estates  of  the  several  partners,  according 
to  their  respective  rights  and  interests  therein,  and  as  it  would  have 
been  if  the  partnership  had  been  dissolved  without  any  banknif)tcy; 
and  the  sum  so  appropriated  to  the  separate  estate  of  each  partrer 
shall  be  applied  to  the  payment  of  his  separate  debts;  and  the  cer- 
tificate of  discharge  shall  be  granted  or  refused  to  each  partner,  as 
the  same  would  or  ought  to  be  if  the  proceedings  had  been  against 
him  alone  under  this  act;  and  in  all  other  respects  the  proceedings 
against  partners  shall  be  conducted  in  the  like  manner  as  if  they 
had  been  commenced  and  prosecuted  against  one  person  alone. 
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§  15.  And  be  it  further  enacted,  Tliat  a  copy  of  any  decree  of 
bankruptcy,  and  the  appointment  of  assignees,  as  directed  by  the 
third  section  of  this  act,  shall  be  recited  in  every  deed  of  lands  be- 
longing to  the  bankrupt,  sold  and  conveyed  by  any  assignees  under 
and  by  virtue  of  this  act;  and  that  such  recital,  together  with  certij^ed 
copy  of  such  order,  shall  be  full  and  complete  evidence  both  of  the 
bankruptcy  and  assignment  therein  recited,  and  supersede  the  neces- 
sity of  any  othei  proof  of  such  bankruptcy  and  assignment  to  validate 
the  said  deed;  and  all  deeds  containing  such  recital,  and  supported 
by  such  proof,  shall  be  as  effectual  to  pass  the  title  of  the  bankrupt, 
ot',  in  and  to,  the  lands  therein  mentioned  and  described,  to  the  pur- 
chaser, as  fully  to  all  intents  and  purposes,  as  if  made  by  such  bank- 
rupt himself  immediately  before  such  order. 

§  16.  And  be  it  further  enacted,  That  all  jurisdiction,  power  and 
authority,  conferred  upon  and  vested  in  the  district  court  of  the 
United  States  by  this  act,  in  cases  in  bankruptcy,  are  hereby  con- 
ferred upon  and  vested  in  the  circuit  court  of  the  United  States  for 
the  District  of  Columbia,  and  in  and  upon  the  supreme  or  superior 
courts  of  any  of  the  Territories  of  the  L'nited  States,  in  cases  in 
bankruptcy,  where  the  bankrupt  resides  in  the  said  District  of  Colum- 
bia, or  in  either  of  the  said  Territories. 

§  17.  And  be  it  further  enacted,  That  this  act  shall  take  effect 
from  and  after  tlie  first  day  of  February  next. 

x^pproved;  August  19,  1841. 

Act  of  ^1ar(mi  3,  1843. 
An  Act  to  Repeal  the  Bankrupt  Act, 

r»e  it  enacted  ])y  the  Senate  and  House  of  Kepresentatives  of  the 
United  States  of  America,  in  Congress  assemljled.  That  the  act  entitled 
*'An  act  to  establisli  a  uniform  system  of  bankrni)tev  tlirouirhout  the 

ft  i  ^  K. 

United  States,''  a])])r()ve(l  on  tlie  nincteenih  day  of  August,  eighteen 
hundred  and  fortv-onc,  be,  and  the  same  is  licreby  re]>ealed:  Pro- 
vided.  That  this  act  shall  not  allVct  any  rax*  or  proceeding  in  bank- 
ni])tev  eomnii'iK-iMl  l)('fore  tbe  ])assage  of  tliis  act,  or  any  pains, 
])ena]*iics  or  I'orfciluivs  incurn'd  nnder  tlio  said  act:  but  every  such 
procrcdiniT  ninv  br  coniiinir'd  to  its  linal  e(»nsummation  in  like  manner 
as  if  this  aot  had  not  l)een  passed. 
Approved.  March  3.  1843. 


TITLE  m. 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY. 


Bankruptcy  Act  of  July  1,  1898. 
(For  index,  see  General  Index,  "  Law  of  1808,"  post,) 

(Marginal  flgttres  refer  to  pagea  of  this  work  on  which  pertinent  decisions 

are  noted.) 

An  Act  To   establish  a  uniform   system  of   bankruptcy   throughout  the 

United  States, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 

States  of  America  in  Congress  assembled^ 

Chapter  I.  Bankruptcy. 

DEFINITIONS.  Deflnltlons. 

Section  1.  Meaning  op  Words  and  Phrases. —  a  The  words 
and  phrases  used  in  this  Act  and  in  proceedings  pursuant  hereto  ^***  *®* 
shall,  unless  the  same  be  inconsistent  with  the  context,  be  con- Z^toSt whom 
strued  as  follows:     (1)  ^'A  person  against  whom  a  petition  has  a  petition  has 
been  filed''  shall  include  a  person  who  has  filed  a  voluntary **^° *^®^*" 
petition;  (2)  "adjudication''  shall  mean  the  date  of  the  entry _»adjudica- 
of  a  decree  that  the  defendant,  in  a  bankruptcy  proceeding,  Is^^^**" 
a  bankrupt,  or  if  such  decree  is  appealed  from,  then  the  date»«* 
when  such  decree  is  finally  confirmed;  (3)  "appellate  courts"-" appellate 
shall  include  the  circuit  courts  of  appeals  of  the  United  States,  courfe." 
the  supreme  courts  of  the  Territories,  and  the  Supreme  Court  '^^^ 
of  the  United  States;  (4)  "bankrupt"  shall  include  a  person —" bankrupt/' 
against  whom  an  involuntary  petition  or  an  application  to  set  134 
a  composition  aside  or  to  revoke  a  discharge  has  been  filed,  or 
who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a 
bankrupt;  (5)  "clerk"  shall  mean  the  clerk  of  a  court  of  bank- —" clerk." 
ruptcy;  (6)  "  corporations  "  shall  mean  all  bodies  having  any  of  ^?*orpora. 
the  powers  and  privileges  of  private  corporations  not  possessed  *^o»»8.'' 
by  individuals  or  partnerships,  and  shall  include  limited  or  other  94,  »05, 755 
partnership  associations  organized  under  laws  making  the  capital 
subscribed  alone  responsible  for  the  debts  of  the  association; 
(7)  "court"  shall  mean  the  court  of  bankruptcy  in  which  the— "court." 
proceedings    are    pending,    and    may    include  the  referee;  (8)  _" courts  of 
''courts  of  bankruptcy"  shall  include  the  district  courts  of ^'^'^^^P'^^y" 
the  United  States  and  of  the  Territories,  the  supreme  court  of  »* 
tiie  District  of  Columbia,  and  the  United  States  court  of  the 
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Indian  Territory,  and  of  Alaska;  (9)  "  creditor  "  shall  include 
anyone  who  owns  a  demand  or  claim  provable  in  bankruptcy, 
and  may  include  his  duly  authorized  agent,  attorney,  or  proxy; 
(10)  "  date  of  bankruptcy,"  or  "  time  of  bankruptcy,"  or  "  com- 
mencement of  proceedings,"  or  "  bankruptcy,"  with  reference 
to  time,  shall  mean  the  date  when  the  petition  was  filed;  (11) 
"  debt  "  shall  include  any  debt,  demand,  or  claim  provable  in 
bankruptcy;  (12)  "  discharge  "  shall  mean  the  release  of  a  bank- 
rupt from  all  of  his  de])ts  wliich  are  provable  in  bankruptcy, 
except  such  as  are  excepted  by  this  Act;  (13)  "  document "  shall 
include  any  book,  deed,  or  instrument  in  writing;  (14)  "  holiday  " 
shall  include  Christmas,  the  FourtJi  of  July,  the  Twenty-second 
of  February,  and  any  day  appoiiited  by  the  President  of  the 
United  States  or  the  Congress  of  the  United  States  as  a  holiday 
or  as  a  day  of  public  fasting  or  thanksgiving;  (15)  a  person  shall 
be  deemed  insolvent  within  the  jn-ovisions  of  this  Act  whenever 
the  aggregate  of  his  })roperty,  exclusive  of  any  property  which 
he  mav  have  conveved,  transferred,  concealed,  or  removed,  or 
permitted  to  be  concealed  or  removed,  with  intent  to  defraud, 
hinder  or  delav  his  creditors,  shall  not,  at  a  fair  valuation,  be 
sufficient  in  amount  to  ]iay  his  debts;  (KJ)  '\judge ''  shall  mean 
a  judge  of  a  court  of  bankruptcy,  not  including  the  referee;  (IT) 
*Siath  "  shall  include  allimuition;  (18)  '*  otHcer  "  shall  include 
clerk,  marshal,  receiver,  referee,  and  trustee,  and  the  imposing 
of  a  duty  u})on  or  the  forbidding  of  an  act  by  any  officer  shall 
include  his  successor  and  any  ])ers<)n  authorized  by  law  to  per- 
form the  duties  of  such  olHcer:  (19)  *' ])ersons  "  shall  include 
corporations,  exce]>t  where  otherwise  s])ecified,  and  officers, 
])artnei>hips,  and  women,  and  when  used  with  reference  to  the 
commission  of  acts  which  are  herein  forbidden  shall  include 
})ers()ns  who  are  ])arth<'i])airts  in  tiie  forbidden  acts,  and  the 
agents,  oilicers,  and  members  of  the  l)()ard  of  directors  or  trus- 
tees, or  other  similar  controlling  bodies  of  corjiorations;  ('?(») 
'*]x*tition"  shall  mean  a  i)a])er  liled  in  a  court  of  bankruptcy 
or  with  a  clerk  or  (1e|>uly  eh'ik  by  a  debtor  ]>raying  for  the  bene- 
iits  of  this  Act.  or  bv  erediTors  alle»nnu"  the  eominission  of  an 
act  of  l»ankrii|)tey  by  a  debtor  therein  named;  ("^1)  '*' referee  " 
shall  mean  the  n^frree  who  has  jurisdiction  of  the  case  or  to 
whom  the  case  has  been  rrf erred,  or  anyone  acting  in  his  stead; 
i'^'i)  "  c»uicc\il  *"  shall  in^'hule  s<H-rrle.  falsify,  and  mutilate;  {2')) 
''secured  ereditor  "  >hall  include  a  ere(litor  who  has  securitv 
for  his  (lel)i  upnji  the  prKjx'rly  of  the  bankru])t  of  a  nature  to 
be  assignable  under  ihi-  Act.  or  who  owns  such  a  debt  for  which 
SOUK*  in(lor^^'r,  surelv,  oi-  otlu'r  ]»ersons  secMindarily  liable  for  the 
bankrujM  lias  >U(h  scriirily  uj)ou  the  bankrupt's  assets;  (•^4) 
''States"  >]iall  iiiehidt'  the  Territories,  the  Indian  Territorv. 
Alaska,  and  the  District  f>f  Cohuubia;  (•.^^)  ''transfer"  shall  in- 
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elude  the  sale  and  every  other  and  different  mode  of  disposing 
of  or  parting  with  property,  or  the  possession  of  property,  ab- 
solutely or  conditionally,  as  a  payment,  pledge,  mortgage,  gift, 
or  security;  (26)  "trustee"  shall  include  all  of  the  trustees  of -"trustee." 
an  estate;  (27)  "wage-earner"  shall  mean  an  individual  who— "wage- 
works  for  wages,  salary,  or  hire,  at  a  rate  of  compensation  not  925^^' 
exceeding  one  thousand  live  hundred  dollars  per  year;  (28)  words  Words  in  mas- 
importing  the  masculine  gender  may  be  applied  to  and  include  Sue"®  *^^®'"' 
corporations,  partnerships,  and  women;  (29)  words  importing -importing, 
the  plural  number  may  be  applied  to  and  mean  only  a  single  ^^*^'*^' 
person  or  thing;  (30)  words  importing  the  singular  number —importing, 
may  be  applied  to  and  mean  several  persons  or  things,  |ol^  ^' 

Chapter  II. 

CREATION  OF  COURTS  OF  BANKRUPTCY  AND  THEIR  JURISDICTION.  p^H^i?  °5 

bankruptcy. 

8  2.  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  — u.  s.  district 
viz.,  the  district  courts  of  the  United  States  in  the  several  States,  119 
the  supreme  court  of  the  District  of  Columbia,  the  district  courts  -supreme 
of  the  several  Territories,  and  the  United  States  courts  in  the  ^r^^^^^j.,^, 
Indian  Territory  and  the  District  of  Alaska,  are  hereby  made  courts, 
courts  of  bankruptcy,  and  are  hereby  invested,  within  their 
respective  territorial  limits  as  now  established,  or  as  they  may 
be   hereafter  changed,  with   such  jurisdiction   at   law  and   in  Jurisdiction, 
equity  as  will  enable  them  to  exercise  original  jurisdiction  in 
bankruptcy  proceedings,  in  vacation  in  chambers  and  during 
their  respective  terms,  as  they  are  now  or  may  be  hereafter 
held,  to  (1)  adjudge  persons  bankrupt  who  have  had  their  prin- r^  adjudge 
cipal  place  of  business,  resided,  or  had  their  domicile  within  ^  " 

their  respective  territorial  jurisdictions  for  the  preceding  six 
months,  or  the  greater  portion  thereof,  or  who  do  not  have  their 
principal  place  of  business,  reside,  or  have  their  domicile  within 
the  United  States,  but  have  property  within  their  jurisdictions, 
or  who  have  been  adjudged  bankrupts  by  courts  of  competent 
jurisdiction  without  the  United  States  and  have  property  within 
their  jurisdiction;  (2)  allow  claims,  disallow  claims,  reconsider  jgjjj^**** 
allowed  or  disallowed  claims,  and  allow  or  disallow  thfem  against  claims,  etc. 
bankrupt  estates;  (3)  appoint  receivers  or  the  marshals,  upon —appoint  re- 
application  of  parties  in  interest,  in  case  the  courts  shall  find  110,  755 
it  absolutely  necessary,  for  the  preservation  of  estates,  to  take 
charge  of  the  proj)erty  of  bankrupts  after  the  filing  of  the  peti- 
tion and  until  it  is  dismissed  or  the  trustee  is  qualified;  (4) -try  and  pun- 

isii  Danjcructs 

arraign,  try,  and  punish  bankrupts,  officers,  and  other  persons,  «tc. 
and  the  agents,  officers,  members  of  the  board  of  directors  or  *^*'  '^^^ 
trustees,  or  other  similar  controlling  bodies,   of  corporations 
for  violations  of  this  Act,  in  accordance  with  the  laws  of  pro- 
cedure of  the  United  States  now  in  force,  or  such  as  may  be 
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hereafter  enacted,  regulating  trials  for  the  alleged  violation 
of  laws  of  the  United  States;  (5)  authorize  the  business  of  bank- 
rupts to  be  conducted  for  limited  periods  by  receivers,  the  mar- 
shals, or  trustees,  if  necessary  in  the  best  interests  of  the  estates; 
(6)  bring  in  and  substitute  additional  persons  or  parties  in  pro- 
ceedings in  bankruptcy  when  necessary  for  the  complete  deter- 
mination of  a  matter  in  controversy;  (7)  cause  the  estates  of 
bankrupts  to  be  collected,  reduced  to  money  and  distributed, 
and  determine  controversies  in  relation  thereto,  except  as  herein 
otherwise  provided;  (8)  close  estates,  whenever  it  appears  that 
they  have  been  fully  administered,  by  approving  the  final  ac- 
counts and  discharging  the  trustees,  and  reopen  them  whenever 
it  appears  they  were  closed  before  being  fully  administered;  (9) 
confirm  or  reject  compositions  between  debtors  and  their  cred- 
itors, and  set  aside  compositions  and  reinstate  the  cases;  (10) 
consider  and  confirm,  modify  or  overrule,  or  return,  with  in- 
structions for  further  proceedings,  records  and  findings  certified 
to  them  by  referees:  (11)  determine  all  claims  of  bankrupts  to 
their  exemptions;  {12)  discharge  or  refuse  to  discharge  bank- 
rupts and  set  aside  discharges  and  reinstate  the  cases:  (13) 
enforce  obedience  by  bankrupts,  officers,  and  other  persons  to 
all  lawful  orders,  by  fine  or  imprisonment  or  fine  and  imprison- 
ment; (14)  extradite  bankrupts  from  their  respective  districts 
to  other  districts;  (15)  nuike  such  orders,  issue  such  process,  and 
enter  such  judgments  in  addition  to  those  s})ecifically  provided 
for  as  may  l)e  necessary  for  the  enforcement  of  the  provisions 
of  this  Act;  (1(5)  jumish  persons  for  contempts  committed  before 
referees:  (17)  ])ursuant  to  the  recommendation  of  creditors,  or 
when  they  neglect  to  recomuiend  the  a])])()intment  of  trustees, 
a])point  trustees,  and  upon  complaints  of  creditors,  remove  trus- 
tees for  cause  upon  hearings  and  after  notices  to  them;  (18)  tax 
costs,  whenever  tliey  are  allowed  by  law,  and  render  judgments 
therefor  against  the  unsuccessful  party,  or  the  successful  party 
for  cause,  or  in  ])art  against  each  of  the  ])arties,  and  against 
estates,  in  prr)ceedings  in  bankruptcy;  and  (19)  transfer  cases 
to  other  courts  of  hankrujitcy. 

Xothinir  in  this  section  contained  shall  bo  construed  to  de- 
])rive  a  court  of  ltankru])tcy  of  any  ])ower  it  would  possess  were 
certain  s])ecilic  powers  not  herein  enumerated. 


rilAPTKU  TIT. 


Bankrupts. 

A<''^  of  bank- 
rii]>t('y. 

— of  wluit  to 


ll.WKRI  ITS. 


S  :».  Acts  of  I^AXKrirpTry. —  (7  Acts  of  bankruptcy  by  a  per- 
>nii  >li.ill  cniisi-t  of  ills  liavinir  (1)  conveyed,  transferred,  con- 
cealed, or  reiiio\('d.  <>r  pei'niilted  to  lie  concealed  or  removed, 
aiiv  ]iiirr  of  his  ).r<>prrty  with  intent  to  hinder,  delay,  or  defraud 
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his  creditors,  or  any  of  them;  or  (2)  transferred,  while  insolvent, 
any  portion  of  his  property  to  one  or  more  of  his  creditors  with 
intent  to  prefer  such  creditors  over  his  other  creditors;  or  (3) 
suffered  or  permitted,  while  insolvent,  any  creditor  to  obtain 
a  preference  through  legal  proceedings,  and  not  having  at  least 
five  days  before  a  sale  or  final  disposition  of  any  property  af- 
fected by  such  preference  vacated  or  discharged  such  preference; 
or  (4)  made  a  general  assignment  for  the  benefit  of  his  creditors; 
or  (5)  admitted  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ^ound. 

bA  petition  may  be  filed  against  a  person  who  is  insolvent  P®*Jtion  to  be 
and  who  has  committed  an  act  of  bankruptcy  within  four  months  four  months 
after   the    commission    of    such    act.       Such    time    shall    not 
expire  until  four  months   after  (1)   the   date  of   the  record- -'jom  when 
ing  or  registering  of  the   transfer   or  assignment   when   the««7 
act  consists  in  having  made  a  transfer  of  any  of  his  prop- 
erty with   intent   to   hinder,   delay,   or   defraud   his   creditors 
or  for  the   purpose   of   giving   a   preference   as   hereinbefore 
provided,    or    a    general    assignment    for    the    benefit    of    his 
creditors,  if  by  law  such  recording  or  registering  is  required  or 
permitted,  or,  if  it  is  not,  from  the  date  when  the  beneficiary 
takes  notorious,  exclusive,  or  continuous  possession  of  the  prop- 
erty unless  the  petitioning  creditors  have  received  actual  notice 
of  such  transfer  or  assignment. 

c  It  shall  be  a  complete  defense  to  any  proceedings  in  hank-  ^J^J*^ 
loiptcy  instituted  under  the  first  subdivision  of  this  section  to 
allege  and  prove  that  the  party  proceeded  against  was  not  in- 
solvent as  defined  in  this  Act  at  the  time  of  the  filing  the.  peti- 
tion against  him,  and  if  solvency  at  such  date  is  proved  by  the 
alleged  bankrupt  the  proceedings  shall  be  dismissed,  and  under 
said  subdivision  one  the  burden  of  proving  solvency  shall  be  r^l^J*®"  ^'^ 
on  tho  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as 
hereinbefore  provided  under  the  second  and  third  subdivisions 
of  this  section  takes  issue  with  and  denies  the  allegation  of  his  Person  denjr- 
iij  solvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hear-  °^  "*^  vency^ 
irg.  with  his  books,  papers,  and  accounts,  and  submit  to  an  ex- 
amination, and  give  testimony  as  to  all  matters  tending  to  estab-  —to  testify, 
lish  solvency  or  insolvency,  and  in  case  of  his  failure  to  so  at- 
tend and  submit  to  examination  the  burden  of  proving  his  solv-  -burden  of 

,,,.,.  r  o  proof,  etc. 

ency  nfhall  rest  upon  him. 

(•Whenever  a  petition  is  filed  by  any  person  for  the  purpose 
of  having  another  adjudged  a  bankrupt,  and  an  application  is 
made  to  take  charge  of  and  hold  the  property  of  the  alleged 
bankrupt,  or  any  part  of  the  same,  prior  to  the  adjudication 
and  pending  a  hearing  on  the  petition,  the  petitioner  or  appli- E^^^iJ^^n^**^ 
cant  shall  file  in  the  same  court  a  bond  with  at  least  two  good 
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and  sufficient  sureties  who  shall  reside  within  the  jurisdiction 
of  said  court,  to  be  approved  by  the  court  or  a  judge  thereof, 
in  such  sum  as  the  court  shall  direct,  conditioned  for  the  pay- 
ment, in  case  such  petition  is  dismissed,  to  the  respondent,  his 
—liability  for  or  her  personal  representatives,  all  costs,  expenses,  and  dara- 
xosts,  e  .  ^ggg  occasioned  by  such  seizure,  taking,  and  detention  of  the 
property  of  the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by 
—Allowance  of  the  petitioner,  the  respondent  or  respondents  shall  be  allowed 
costs,  etc.  ^Q  costs,  counsel  fees,  expenses,  and  damages  occasioned  by  such 
Counsel  fees,  seizure,  taking,  or  detention  of  such  property.  Counsel  fees, 
by^court?  ^  costs,  expenses,  and  damages  shall  be  fixed  and  allowed  by  the 
^**  court,  and  paid  by  tlie  obligors  in  such  bond. 

Who  may  §  4.  Wiio  May  Becomp:  BANKRUPTS. —  a  Any    person    who 

rupt™^     °     owes  debts,  excej)t  a  corporation,  shall  be  entitled  to  the  bene- 
— voluntary,     fits  of  this  Act  as  a  voluntary  bankrupt. 

-involuntary.  ^  Any  natural  person,  except  a  wage-earner  or  a  person  en- 
gaged chiefly  in  farming  or  the  tillage  of  the  soil,  any  unin- 
cori)orated  company,  and  any  cor])oration  engaged  principally 
in  manufacturing,  trading,  printing,  publishing,  or  mercantile 
pursuits,  owing  debts  to  the  amount  of  one  thousand  dollars 
or  over,  may  be  adjudged  an  involuntary  bankrupt  upon  default 
or  an  imi)artial  trial,  and  shall  ])e  subject  to  the  provisions  and 
entitled  to  the  benefits  of  this  Act.  Private  bankers,  but  not 
national  banks  or  banks  incorj)orated  under  State  or  Terri- 
torial laws,  may  be  adjudgcHJ  involuntar}^  bankru])ts. 
Partnership.  S  '5-  PAUTXKTiS. —  (7  A  ])artnersliip.  during  the  continuation 
a^e,  734         of  the  ])artnorship  business,  or  after  its  dissolution  and  before 

the  final  sottloment  thereof,  may  be  adjudged  a  bankrupt. 
— administra-       ^  The  Creditors  of  the  i)artnersbi])  shall  appoint  the  trustee; 
tion of  estate.  ^^  other  respects  so  far  as  i)ossil)le  the  estate  shall  be  adminis- 
tered as  herein  provided  for  oilier  (^states. 
— iurisfiiction        c  Tho  coiirt  of  l)ankru])t('y  which  has  jurisdiction  of  one  of 
inersufflcilfnt^  ^^^^^  partners  may  liave  jurisdiction  of  all  the  partners  and  of  the 

administration  of  the  ]>artnership  and  individual  property, 
—trustee's  f/ The  trnstee  shall  keep  se])arat(^  accounts  of  the  ])artnership 

^"^^'*  ])ro])ei'ty    and    of    the    ])roperty    lielonging  to  the   individual 

partners, 
—expenses.  ('The  expen>es  shall  In*  paid   from  the  partnership  property 

a-46,  733         jind  ^i,(.   individn;d   proj)erty  in  such   proportions  as  the  court 

shall  determine, 
—payment  of  /^  The  net  proecods  of  tln^  piirt nershij)  proj)erty  shall  be  a}>- 
partnership  i)ro])rinl«'d  to  the  pavnicMit  of  th«'  ]»artnershi])  debts,  and  the  net 
{)r<K'eeds  of  the  individual  <'state  of  each  i)artner  to  the  payment 
— pavnu'nt  of  <d'  his  individual  dcht^.  Shmdd  any  sur])lus  remain  of  tlie 
imjivi.iimi  pro])ertv  < d'  auv  i)artner  nflri'  i^aviuir  hi<  individual  debts,  such 
surplus  thall  he  added  to  the  ])artnership  assets  and  be  applied 
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to  the  payment  of  the  partnership  debts.    Should  any  surplus -aurpiu*  of 
of  the  partnership  property  remain  after  paying  the  partner- pJSjJJty?*^ 
ship  debts,  such  surplus  shall  be  added  to  the  assets  of  the 
individual  partners  in  the  proportion  of  their  respective  inter- 
ests in  the  partnership. 

^The  court  may  permit  the  proof  of  the  claim  of  the  part- Claims  of  part- 
nership estate  against  the  individual  estates,  and  vice  versa,  apunst  indi- 
and  may  marshal  the  assets  of  the  partnership  estate  and  in-  e£.^*^  estates, 
dividual  estates  so  as  to  prevent  preferences  and  secure  the 
equitable  distribution  of  the  property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  A*"^*^™!^ 
a  partnership  being  adjudged  bankrupt,  the  partnership  prop- where  aii  part- 
erty  shall  not  be  administered  in  bankruptcy,  unless  by  consent  bankrupt^' 
of  the  partner  or  partners  not  adjudged  bankrupt;  but  such*'* 
partner  or  pailners  not  adjudged  bankrupt  shall  settle  the  part- 
nership business  as  expeditiously  as  its  nature  will  permit,  and 
account  for  the  interest  of  the  partner  or  partners  adjudged 
bankrupt. 

§  C.  Exemptions  of  Bankrupts. —  a  This  Act  shall  not  af-£^^Sp^®' 
feet  the  allowance  to  bankrupts  of  the  exemptions  which  are 
prescribed  by  the  State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  in  the  State  wherein  they  have  had  their  domi- 
cile for  the  six  months  or  the  greater  portion  thereof  immedi- 
ately preceding  the  filing  of  the  petition. 

§  7.  Duties  of  Bankrupts. —  a  The  bankrupt  shall  (1)  at-  Duttesofba 
tend  the  first  meeting  of  his  creditors,  if  directed  by  the  court  5S§''*" 
or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his  application  JJJ;  JJJ 
for  a  discharge,  if  filed;  (2)  comply  with  all  lawful  orders  of  the 
court;  (3)  examine  the  correctness  of  all  proofs  of  claims  filed 
against  his  estate;  (4)  execute  and  deliver  such  papers  as  shall 
bo  ordered  by  the  court;  (5)  execute  to  his  trustee  transfers  of 
all  his  property  in  foreign  countries;  (6)  immediately  inform 
his  trustee  of  any  attempt,  by  his  creditors  or  other  persons,  to 
evade  the  provisions  of  this  Act,  coming  to  his  knowledge;  (7) 
in  case  of  any  person  having  to  his  knowledge  proved  a  false 
claim  against  his  estate,  disclose  that  fact  immediately  to  his 
trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within  ten 
days,  unless  further  time  is  granted,  after  the  adjudication,  if 
an  involuntary  bankrupt,  and  with  the  petition  if  a  voluntary 
bankrupt,  a  schedule  of  his  property,  showing  the  amount  and 
kind  of  property,  the  location  thereof,  its  money  value  in  detail, 
and  a  list  of  his  creditors,  showing  their  residences,  if  known, 
if  unknown,  that  fact  to  be  stated,  the  amounts  due  each  of 
them,  the  consideration  thereof,  the  security  held  by  them,  if 
any,  and  a  claim  for  such  exemptions  as  he  may  be  entitled  to,^ 
all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  ref- 
eree, and  one  for  the  trustee;  and  (9)  when  present  at  the  first 
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meeting  of  his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  submit  to  an  examination  concerning  the  conduct- 
ing of  his  business,  the  cause  of  his  bankruptcy,  his  dealings 
with  his  creditors  and  other  persons,  the  amount,  kind,  and 
whereabouts  of  his  property,  and,  in  addition,  all  matters  which 
luay  affect  the  administration  and  settlement  of  his  estate;  but 
no  testimony  given  by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding. 
SSSn^not%om-     Provided,  hoi\.'czTr,  That  he  shall  not  be  required  to  attend 
peiiedtoat-     a  meeting  of  his  creditors,  or  at  or  for  an  examination  at  a  place 
648  ™^  ^^'  more  than  one  hundred  and  fifty  miles  distant  from  his  home 
"-examine       or  j)rincipal  place  of  business,  or  to  examine  claims  except  when 
presented  to  him,  unless  ordered  by  the  court,  or  a  judge  thereof. 
Expenses  for    for  cause  shown,  and  the  bankrupt  shall  be  paid  his  actual  ex- 
meetingf        penses  from  the  estate  when  examined  or  required  to  attend 
at  any  j/lace  other  than  the  city,  town,  or  village  of  his  residence. 

Death  orinsan-       §    8.    DeATM   OR    IXSAMTY    OF    HaNKRUPTS. a  The   death    Or 

rupts.  ^        insanity  of  a  bankrupt  shall  not  abate  the  proceedings,  but  the 
*®®  same  shall  be  conducted  and  concluded  in  the  same  manner, 

proceedings.^  po  far  as  possible,  as  though  he  had  not  died  or  become  insiine: 
-widow  enti-   Proz'idcd,  That  in  case  of  death  the  widow  and  children  shall 
etc.  ^'^"^®^'  be  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the  laws 
of  the  State  of  the  bankru])t's  residence. 

Protection  and       g    9.    PhoTKCTIOX     AND     DeTEXTIOX     OF     BaXKRUPTS. —  a  A 

detention  of       i         i  ,      ,     n   i  ,    ,.  .  •    -i 

bankrupts.       bankrupt  shall  be  exeni})t  Ironi  arrest  upon  civil  process  except 
^*^  in  the  following  cases:    (1)  \\'hen  issued  from  a  court  of  bank- 

ruptcy for  conleiii])t  or  disobedience  of  its  lawful  orders;   (2) 
when  issued  from  a  State  court  having  jurisdiction,  and  served 
within  such  State,  u\)(m  a  debt  or  claim  from  which  his  dis- 
charge in  bankni])tey  would  not  be  a  release,  and  in  such  case 
Exemption       he  shall  be  exeini)t  from  such  arrest  when  in  attendance  ui>on 
a  court  of  bankruptey  or  engaged  in  the  performance  of  a  duty 
im])ose(l  by  this  Act. 
Detention  for       /?  Tile  iii(1;:e  mjiv,  at  anv  time  after  the  filing]:  of  a  petition 
examiuaticn.    hv  or  a;^'ainst  a  juTsoii,  anci  helore  the  exjHration  ot  one  month 
after  the  (|uali{ieation  of  the   trustee,   u))on   satisfactory  ])roof 
by  the  atruhivits  of  at  lea.>>t  two  persons  that  such  bankrupt  is 
abn\it  to  leave  I  he  district  in  which  he  resides  or  has  his  j^riii- 
cipal  ])lacc  of  Ini-iness  to  avoid  examination,  and  that  his  de- 
])arture  will  (lefcal  the  iJVocccdini^s  in  bankruptcy,  issue  a  war- 
rjint  to  the  Jiiarslial,  directing  him  to  bring  such  bankrupt  forth- 
May  bekf'pt  in  ^villj   |)(.|\,r(.  jh^.  court   for  examination,      if  ui)on   bearin«r  the 

ciist<Mlyten  •  •         1      11  1       xi  J.  ^1 

days.  etc.  evidence  ol  the  partio  it  >liall  appear  to  the  court  or  a  judire 
thcrc()f  th.it  the  allc^aticns  ai"(^  tnie  and  that  it  is  necessary. 
he  sliall  order  sin-h  marshal  to  kec])  such  bankru]>t  in  custody 
not  excrrdii];^-  irii  days,  hut  n^t  imprison  him,  until  he  shall  be 
exandiK'd  mid  rclca-ed  or  give  bail  conditioned  for  his  appear- 
ance fnr  examination,  from  time  to  time,  not  exceeding  in  all 
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ten  days,  as  required  by  the  court,  and  for  his  obedience  to  all 
lawful  orders  made  in  reference  thereto. 

§  10.  ExTKADiTiON  OF  BANKRUPTS. —  0  Whenever  a  warrant  Extradition  of 
for  the  apprehension  of  a  bankrupt  shall  have  been  issued,  and  gJa^"*^**' 
he  shall  have  been  found  within  the  jurisdiction  of  a  court  other 
tlian  the  one  issuing  the  warrant,  he  may  be  extradited  in  the 
same  manner  in  which  persons  under  indictment  are  now  ex- 
tradited from  one  district  within  which  a  district  court  has 
jurisdiction  to  another. 

§11.  Suits  by  and  against  Bankrupts. —  a  A  suit  which  suits  by  and 

asrauist  bank' 

is  founded  upon  a  claim  from  which  a  discharge  would  be  arupts. 

release,  and  which  is  pending  against  a  person  at  the  time  of**® 

the  filing  of  a  petition  against  him,  shall  be  stayed  until  after  j^^yj^'i*.** 

an  adjudication  or  the  dismissal  of  the  petition;  if  such  person 

is  adjudged  a  bankrupt,  such  action  may  be  further  stayed  until  —further  stay 

twelve  months  after  the  date  of  such  adjudication,  or,  if  within 

that  time  such  person  applies  for  a  discharge,  then  until  the 

question  of  such  discharge  is  determined. 

b  The  couri  may  order  the  trustee  to  enter  his  appearance  and  "^PP®*2^°* 
defend  any  pending  suit  against  the  bankrupt.  eso 

c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  -commenced 
to  prov^ecute  as  trustee  any  suit  commenced  by  the  bankrupt  Sication. 
prior  to  the  adjudication,  with  like  force  and  effect  as  though 
it  had  been  commenced  by  him. 

(/  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bank-  Jijne  for 
nipt  estate  subsequent  to  two  years  after  the  estate  has  been  aRains^^rus-* 
closed.  '^"• 

§  12.  Compositions,  when  Confirmed.^ — a  A  bankrupt  may  compositions, 
offer  terms  of  composition  to  his  creditors  after,  but  not  before,  ^^^m^j^y 
he  has  been  examined  in  open  court  or  at  a  meeting  of  his  cred-  *»  offered, 
iters  and  filed  in  court  the  schedule  of  his  property  and  list  of 
his  creditors,  required  to  be  filed  by  bankrupts. 

6  An  application  for  the  confirmation  of  a  composition  may— appu^tton 
be  filed  in  the  court  of  bankruptcy  after,  but  not  before,  it  has  lug. 
been  accepted  in  writing  by  a  majority  in  number  of  all  cred-  *  * 
iters  whose  claims  have  been  allowed,  which  number  must  rep- 
resent a  majority  in  amount  of  such  claims,  and  the  consid(;ra- . 
tion  to  be  paid  by  the  bankrupt  to  his  creditors,  and  the  money 
necessary  to  pay  all  debts  which  have  priority  and  the  cost  of 
the  proceedings,  have  been  deposited  in  such  place  as  shall  be 
designated  by  and  subject  to  the  order  of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience  of  the  _^^  ^^^  ^ 
parties  in  interest,  shall  be  fixed  for  the  hearing  upon  each  ap-  hearing, 
plication  for  the  confirmation  of  a  composition,  and  such  ob- 
jections as  may  be  made  to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  (1)  -c<»dition8  of 
it  is  for  the  best  interests  of  the  creditors;  (2)  the  bankrupt  has*^°      *°^* 
not  been  guiltv  of  any  of  the  acts  or  failed  to  perform  any  of 
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the  duties  which  would  be  a  bar  to  his  discharge;  and  (3)  the 

offer  and  its  acceptance  are  in  good  faith  and  have  not  been 

made  or  procured  except  as  herein  provided,  or  by  any  means. 

promises,  or  acts  herein  forbidden. 

— diBtribution       e  Upon  the  confirmation  of  a  composition,  the  consideration 

tion.^*^**  ^™    shall  be  distributed  as  the  judge  shall  direct,  and  the  case  dis- 

®^®  missed.     Whenever  a  composition  is  not  confirmed,  the  estate 

shall  be  administered  in  bankruptcy  as  herein  provided, 
—may  be  set        §  13.  COMPOSITIONS,  WHEN  Set  Aside. —  a  The  judge  may, 
*®  ®'  upon  the  application   of  parties  in  interest  filed  at  any   time 

within  six  months  after  a  composition  has  been  confirmed,  set 
the  same  aside  and  reinstate  the  case  if  it  shall  be  made  to 
-upoDDrac-     ap})car  upon  a  trial  that  fraud  was  practiced  in  the  procurinir 
ceo    rau  .   ^^  ^^^^,|^  composition,  and  that  the  knowledge  thereof  has  couie 
to  the  petitioners  since  the  confirmation  of  such  composition. 
Discharges.  §     14.   DiscpiAiiGES,   WHEN   GRANTED. —  a  Any  person    mny, 

after  tlie  expiration  of  one  month  and  within  the  next  twelve 
—application  months  subsequent  to  being  adjudged  a  bankrupt,  file  an  appli- 
645  cation  for  a  discharge  in  the  court  of  bankruptcy  in  whicii  tlie 

proceedings  are  pending;  if  it  shall  be  made  to  appear  to  the 
judge  that  the  bankrupt  was  unavoidably  prevented  from  filinj 
it  within  such  time,  it  may  be  filed  within  but  not  after  tlie 
ex])ii*ati(m  of  the  next  six  months, 
—bearing  of         6  The  judge  shall  hear  the  application  for  a  discharge,  and 
^S'/6^6i%85  such  proofs  and  jVleas  as  may  be  made  in  opposition  thereto  by 
])arties  in  interest,  at  such  time  as  will  give  parties  in  intorosi 
a  reasonable  opportunity  to  l)e  fully  heard,  and  investigate  the 
merit<  of  the  application  and  discharge  the  applicant  unle.>»s  iie 
has  (1)  coijiniitled   an  oflVuse  punishable  by  imprisonment  as 
hercjji  ])rovid(Ml;  or  {'I)  with  fraudulent  intent  to  conceal  hi> 
true  fiuaiiCial  (•(uidition  and   in  contemplation  of  bankrupirv, 
destroyed,  coiu'calcd,  or  failed  to  keej)  books  of  account  or  rec- 
ords from  whicli  his  true  condition  might  be  ascertained. 
Conflrmation        t' Tile  coiilinuation  of  a  coiunosition  shall  discharge  the  bank- 
from  debts.      I'upi  Iroui  MIS  (lelits,  other  tlian  those  agreed  to  be  paid  by  ihe 
tei'Uis  of  the  e(iiiipovition  aiid  tho^e  iu)t  alTected  bv  a  discharge. 
Dischartros,  S    l'"*-     1  Ms(  11 A  i{(;  Ks,   ^\lIl:y    If  EVOKED. —  a  Tlic    judge     uiav. 

wheu  revoked,  ^ip,,]!  tile  a pi)! icatioji  of  the  parties  ill  interest  who  have  not  been 
uiiiltv  of  imdiie  laches.  IiIjmI  jit  anv  time  witliin  one  vear  after 
a  (liscjiarite  shall  have  hceii  Liraiited,  revoke^  it  upon  a  trial  if  it 
shall  he  made  lo  appear  that  it  was  obtained  through  the  fraud 
of  tli<'  haiikni]>t.  and  thai  the  knowledge  of  the  fraud  has  e<Mi:e 
to  the  petitji'iirr-.  -jiicf  the  lii'aul ini:'  of  the  discharije,  and  that 
the  actual  fads  did  tmi  Wiii-raiit  tlio  discharge, 
po-droitors'  s  ii;.  ( 'o-I  M  i'.roh's  K\v  1>  WKiMiTs. —  (7  Tlie  liabilitv  of  a  tHT- 

Iln>>ilitv  not  '         ,         .  ,    ,  .    ,  ,  .  •  * 

nftv.-t.'d  by  s"ii  \\lio  IS  a  (■(,-(|.'htor  Willi.  i)i'  Liimrniuor  or  in  any  manner  a 
d?s''-ha\'l^r^^^^^  siii-ciy  for.  a  Imnkrupt  sluill  imt  W  altered  by  the  discharge  of 
<\w\\  l);'nki-u[)t. 
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§  17.  Debts  not  Affected  by  a  Discharge. —  a  A  discharge  Debts  not 
in  bankruptcy  shall  release  a  bankrupt  from  all  of  his  provable  dtecS^e.^  * 
debts,  except  such  as  (1)  are  due  as  a  tax  levied  by  the  United -u.  s.  and 
States,  the  State,  county,  district,  or  municipality  in  which  |^^"®"* 
he  resides;  (2)  are  judgments  in  actions  for  frauds,  or  obtaining -judgmenta in 
property  by  false  pretenses  or  false  representations,  or  for  will- e™"^  **^**^°'' 
ful  and  malicious  injuries  to  the  person  or  property  of  another; 
(3)  have  not  been  duly  scheduled  in  time  for  proof  and  allow- —claims  not 
anee,  with  the  name  of  the  creditor  if  known  to  the  bankrupt,  JJoo*^*^®**' ®*^' 
unless  such  creditor  had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy;  or  (4)  were  created  by  his  fraud,  embez- -crwited  by 
zlemenit,   misappropriation,  or  defalcation  while  acting  as  an  ™"  '  ®  *** 
ofiicer  or  in  any  fiduciary  capacity. 

Chapter  IV. 

courts   and   procedure   therein.  OToc^dure* 

992 

§  18.  Process,  Pleadings,  and  Adjudications. —  a  Upon  service  of 
the  filing   of  a  petition   for  involuntary  bankruptcy,   service  S^iu^JJ;:^' 
thereof,  with  a  writ  of  subpoena,  shall  be  made  upon  the  person  bankruptcy, 
therein  named  as  defendant  in  the  same  manner  that  service 
of  such  process  is  now  had  upon  the  commencement  of  a  suit 
in  equity  in  the  couils  of  the  United  States,  except  that  it  shall 
be  returnable  within  fifteen  days,  unless  the  judge  shall  for —returnable  in 
cause  fix  a  longer  time;  but  in  case  personal  service  can  not  be        ^*' 
made,  then  notice  shall  be  given  by  publication  in  the  same  man- 
ner and  for  the  same  time  as  provided  by  law  for  notice  by  pub- —^y  p^biica- 
Ucation  in  suits  in  equity  in  courts  of  the  United  States. 

6  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  Pleading 
the  petition  within  ten  days  after  the  return  day,  or  within  such  ^  ^*' 

further  time  as  the  court  may  allow. 

cAll  pleadings  setting  up  matters  of  fact  shall  be  verified —▼©riflcation. 
under  oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  Court  to  deter- 
the  time  limited,  and  controvert  the  facts  alleged  in  the  peti- when  facu 
tion,  the  judge  shall  determine,  as  soon  as  may  be,  the  issues  ^'*^'^^®'^®^- 
presented  by  the  pleadings,  without  the  intervention  of  a  jury, 
except  in  cases  where  a  jury  trial  is  given  by  this  Act,  and 
makes  [jiV]  the  adjudication  or  dismiss  the  petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  Decision  where 
are  filed  by  the  bankrupt  or  any  .of  his  creditors,  the  judge  shall  SJISf^^®  °*'' 
on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable,  ^»* 
make  the  adjudication  or  dismiss  the  petition. 

/If  the  judffe  is  absent  from  the  district,  or  the  division  of  iMudge 

.  V       c->  ''  absent  case  to 

the  district  in  which  the  petition  is  pending,  on  the  next  day  be  referred  to 
after  the  last  day  on  which  pleadings  may  be  filed,  and  none^ol'^' 


72 


The  Bankruptcy  Law. 


Hearing  on 
filing  volun- 
tary petition. 

— absence  of 
Judge. 


•Jury  trials. 

—person 
against  whom 
Involuntary 
petition  filed, 
entitled. 


— right  waived. 


Attendance  of 
jury,  etc. 


Laws  as  to  Jury 
trials  appli- 
cable. 


Oaths,  bv 
whom  admin- 
istered. 


Affirmations. 
1i95,  845 


Evidence. 

Compulsory 
atteiidanc*'  of 
witnesses. 
tiOO 


Popositions, 
laws  i;(jvern- 
inj. 


have  been  filed  by  the  bankrupt  or  any  of  his  creditors,  the 
clerk  shall  forthwith  refer  the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear 
the  petition  and  make  the  adjudication  or  dismiss  the  petition. 
If  the  judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  filed  at  the  time  of  the  filing, 
the  clerk  shall  forthwith  refer  the  case  to  the  referee. 

§  19.  Jury  Trials. —  a  A  person  against  whom  an  involun- 
tary petition  has  been  filed  shall  be  entitled  to  have  a  trial  by 
jury,  in  respect  to  the  question  of  his  insolvency,  except  as 
herein  otherwise  provided,  and  any  act  of  bankruptcy  alleged 
in  such  petition  to  have  been  committed,  upon  filing  a  written 
application  therefor  at  or  before  the  time  within  which  an 
answer  may  be  filed.  If  such  application  is  not  filed  within  such 
time,  a  trial  by  jury  shall  be  deemed  to  have  been  waived. 

b  H  a  jury  is  not  in  attendance  upon  the  court,  one  may  be 
specially  summoned  for  the  trial,  or  the  case  may  be  postponed, 
or,  if  the  case  is  pending  in  one  of  the  district  courts  within 
the  jurisdiction  of  a  circuit  court  of  the  United  States,  it  may  be 
certified  for  trial  to  the  circuit  court  sitting  at  the  same  place, 
or  by  consent  of  parties  when  sitting  at  any  other  place  in  the 
same  district,  if  such  circuit  court  has  or  is  to  have  a  jury  first 
in  attendance. 

c  The  right  to  sulmiit  matters  in  controversy,  or  an  alleged 
offense  under  this  Act,  to  a  jury  shall  be  determined  and  en- 
joyed, except  as  ])rovi(lod  by  this  Act,  according  to  the  United 
States  laws  now  in  force  or  such  as  may  be  hereafter  enacted 
in  relation  to  trials  by  iury. 

§  '30.  Oaths,  Affirmations. —  a  Oaths  required  by  this  Act. 
exee])t  u])(m  hearings  in  court,  may  l)e  administered  by  (1)  ref- 
erees; (•^)  ollicors  authorized  to  administer  oaths  in  proceed- 
ings before  the  ccnirts  of  the  United  States,  or  under  the  laws 
of  the  State  where  the  same  are  to  l)e  taken;  and  (3)  diplomatic 
or  consular  ollieers  of  the  Tniled  States  in  any  foreign  country. 

^  Any  i»ersoii  eoji^eieiitiously  oj^posed  to  taking  an  oath  may, 
in  lieu  thereof,  aflirni.  Anv  i)erson  who  shall  alTirm  falsely 
shall  he  juinished  as  for  the  making  of  a  false  oath. 

§  *31.  l]vmi:N(K. —  (7  A  court  of  bankru])tcy  may,  upon  appli- 
cation of  any  ollieer,  l)ankru|)t,  or  creditor,  by  order  require 
any  desio^nated  ])ei'son,  ijieluding  the  bankrupt,  who  is  a  com- 
])elent  witjn^s  under  the  laws  of  the  State  in  which  the  pr> 
cecdinos  are  inndiniz',  to  ap])ear  in  court  or  before  a  referee 
or  the  jud«:('  of  any  State  court,  to  he  examined  concerning  the 
nets,  eondiict,  or  i)roj»ei'ty  of  a  hankrupt  whose  estate  is  in  pro- 
re--  of  administration   under  this  Act. 

/;  The  ri^ht  to  take  depositinus  in  ])roeeedings  under  this  Act 
shall  be  dclerniincd  and  enjoyed  according  to  the  United  States 
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laws  now  in  force,  or  such  as  may  be  hereafter  enacted  relating 
to  the  taking  of  depositions,  except  as  herein  provided. 

c  Notice  of  the  taking  of  depositions  shall  be  filed  with  the -^otice  of 
referee  in  every  case.     When  depositions  are  to  be  taken  in      ^^' 
opposition  to  the  allowance  of  a  claim  notice  shall  also  be  served 
upon  the  claimant,  and  when  in  opposition  to  a  discharge  notice 
shall  also  be  served  upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers.  Certified 
when  issued  by  the  clerk  or  referee,  shall  be  admitted  as  evi- ceedinga,  ew-" 
dence  with  like  force  and  effect  as  certified  copies  of  the  records  <*®"^- 
of  district  courts  of  the  United  States  are  now  or  may  hereafter 
be  admitted  as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee  -of  order  ap- 

Drovliifir  trus* 

shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  tees'  bond, 
title  to  the  property  of  the  bankrupt,  and  if  recorded  shall  ^*'*'  **'' 
impart  the  same  notice  that  a  deed  from  the  bankrupt  to  the 
trustee  if  recorded  would  have  imparted  had  not  bankruptcy 
proceedings  intervened. 

^A  certified  copy  of  an  order  confirming  or  setting  aside  ^^^^^^^^' 
composition,  or  granting  or  setting  aside  a  discharge,  not  re- posiuon,  etc. 
voked,  shall  be  evidence  of  the  jurisdiction  of  the  court,  the  ** 
regularity  of  the  proceedings,  and  of  the  fact  that  the  order  was 
made. 

Z  A  certified  copy  of  an  order  confirming  a  composition  shall  —evidence  of 

"  *^*'  o  IT  reinvesting 

constitute  evidence  of  the  revesting  of  the  title  of  his  property  title  in  bank- 
in  the  bankruj)t,  and  if  recorded  shall  impart  the  same  notice  "*^'' 
that  a  deed  from  the  trustee  to  the  bankrupt  if  recorded  would 
impart. 

§  22.  Reference  of  Cases  after  Adjudication. —  a  After  Reference  of 
a  person  has  been  adjudged  a  bankrupt  the  judge  may  cause  JSaf^tfon!  *^ 
the  trustee  to  proceed  with  the  administration  of  the  estate,  or  *•* 
refer  it  (1)  generally  to  the  referee  or  specially  with  only  lim- 
ited authority  to  act  in  the  premises  or  to  consider  and  report 
upon  specified  issues;  or  (2)  to  any  referee  within  the  territorial 
jurisdiction  of  the  court,  if  the  convenience  of  parties  in  inter- 
est will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does 
not  do  business,  reside,  or  have  his  domicile  in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  Transfer  of 
or  for  cause,  transfer  a  case  from  one  referee  to  another.  eSrreferee?*^^ 

g  23.  Jurisdiction  of  United  States  and  State  Courts. —  jurisdiction  of 
a  The  ITnited  States  circuit  courts  shall  have  jurisdiction  of  all  Sd  sfate*^^* 
controversies  at  law  and  in  equity,  as  distinguished  from  pro-<^^"'^- 
ccedings  in  bankruptcy,  between  trustees  as  such  and  adverse  ^uJt^'^ 
claimants  concerning  the  property  acquired  or  claimed  by  the  *•* 
trustees,  in  the  same  manner  and  to  the  same  extent  only  as 
though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  had  been  between  the  bankrupts  and  such 
adverse  claimants. 
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Suits  bvtnia.       6  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in 
broughtr*^^      the  courts  where  the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought  or  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been  instituted,  unless 
Concurrent      ^Y  consent  of  the  proposed  defendant. 

jurisdiction  in      c  The 'United  states  circuit  courts  shall  have  concurrent  juris- 
and  courts  of   diction  \nth  the  courts  of  bankruptcy,  within  their  respective 
bankruptcy,     territorial  limits,  of  the  offenses  enumorated  in  this  Act. 
Appellate  §  24.  JURISDICTION  OF  APPELLATE  CouRTS. —  o  The  Supreme 

d?<n^wi  of .'^*'    Court  of  the  United  States,  the  circuit  courts  of  appeals  of  tlie 
^'®  United  States,  and  the  su})reme  courts  of  the  Territories,   in 

vacation  in  chambers  and  during  their  respective  terms,  as  now 
or  as  they  may  be  hereafter  held,  are  hereby  invested  with  ap- 
pellate jurisdiction  of  controversies  arising  in  bankruptcy  ])r()- 
ceedings  from  the  courts  of  )jankru))tcy  from  which  they  have 

ci^'rtsnot'in"^*^!^!^^'^^*'^^^  jurisdiction  in  other  cases.     The  Supreme  Court  of 
organized  cir-  the  United  Statcs  shall  exercise  a  like  jurisdiction  from  courts 
District of°      of  bankruptcy  not  within  any  organized  circuit  of  the  United 
Columbia.        States  and  from  the  su])reme  court  of  the  District  of  Columbia. 
Jurisdiction  of     b  The  several  circuit  courts  of  ap])eal  shall  have  jurisdiction 
of^app^ls.^^    in  ecjuity,  either  interlocutory  or  final,  to  superintend  and  revise 
in  matter  of  law  the  ])roceedings  of  the  several  inferior  courts  «>f 
bankruptcy  within  their  jurisdiction.     Such  power  shall  be  exer- 
cised on  due  notice  and  ])etiti()n  ])y  any  party  aggrieved. 
Appeals.  JJ  '«^5.  Appeals  and  Writs  of  Error. —  a  That  a])peals,  as 

^^*  in  e([uity  cases,  may  be  taken  in  bankruptcy  proceedings  from 

the  courts  of  hanki'uptcy  to  the  circuit  court  of  ap])eals  of  the 
United  States,  and  to  the  supreme  c(Uirt  of  the  Territories,  in 
—when  taken,  tlie  followiug  case«*.  to  wit.  (1)  froiu  a  judgment  adjudging  or 
refusing   to    a<iju(lge    tlu*    defendant    a    bankrupt;    (2)    from    a 
judgment    granting   or   (h'uying   a    discharge;   and    (^y  from    a 
iudirment  allowiuir  or  reject ini:'  a  deht  or  claim  of  live  hundre<I 
—t(.  be  within  dollai's  or  ov<'r.     Sucli  appeal   shall   he  taken  within   ten  days 
Mthiys.  after  tlio  judnnu^nt  apjx'aled   from  has  been  rendered,  and  may 

— iioarinp.        h^'  heard  and  (Icterminrd  by  the  api)ellate  court  in  term  or  vaca- 
tion, as  the  ease  may  he. 
Appeal  to  U.S.      ^^  From  any  final  dcci-ion  of  a  court  of  a])peals,  allowing  or 
o'lirt"™*^  rejecting  a  claim  under  this  Act.  an  a])peal  may  be  had  uihUt 

iC'-J  ^ucll  iHile>  an<l   within   such   time  as   mav   he  prescribed   bv   the 

Supn-mo  ('on it  of  the  Ignited  State>.  in  the  following  cases  and 
no  other: 
—when^  1.    W  here  the  amount   in  controveT-v  exceeds  the  sum  <if  two 

"""l"'io'?'',  thoii>an<l  (lollar>.  and  the  (ine^tion  in\-olved  is  one  which  miirht 
»'tr.  have  hren   t;d<en   on   anpeal   oi-  writ    of  ernu'   from   the  liighest 

— wauMv  Miu's-  ^*"'"'l  'd"  a  Slate  t"  the  Siipi-cnie  ('ourt  (d'  the  rnit(Ml  Statics;  or 
ti..ii  r.Ttifi.Mi  \\  ^\  licre  ^oIMe  dii-iiec  of  the  Sii ] ii'ciiH'  ('ourt  of  the  United 
Cm lu-i' Justice.  Sl;iles  shall  certii'v  tliat  in  hi-  opinion  the  determination  of  the 
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qnestion  or  questions  involved  in  the  allowance  or  rejection  of 
such  claim  is  essential  to  a  uniform  construction  of  this  Act 
throughout  the  United  States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take  — trustees  not 
appeals  or  sue  out  writs  of  error.  ^  ^^^  ^^'**- 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the  — oertincaUon 
United  States  from  other  courts  of  the  United  States,  and  the^urfSy"* 
former  court  may  exercise  jurisdiction  thereof  and  issue  writs  ^^g"^ 
of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws 
now  in  force  or  such  as  may  be  liereafter  enacted. 

§  26.  Arbitration  of  Controversies. — a  The  trustee  may,  Arbitration  of 
pursuant  to  the  direction  of  the  court,  submit  to  arbitration  any  ^^^J^'*^**/*™*®*' 

*  ...,,  »    1  1  — tnisteeB  may 

controversy  arising  m  the  settlement  of  the  estate.  submit  to. 

b  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  selection  of 
by  the  trustee,  one  by  the  other  party  to  the  controversy,  and  "'**^''*'*^"' 
tiie  third  by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five 
days  after  their  appointment  the  court  shall  appoint  the  third 
arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  of  Findings  of 
them,  as  to  the  issues  presented,  may  be  filed  in  court  and  shall  Jjj^**^"- 
have  like  force  and  effect  as  the  verdict  of  a  jury. 

§  27.  Compromises. —  a  The  trustee  may,  with  the  approval  Compromises 
of  the  court,  compromise  any  controversy  arising  in  the  adminis-  44;i 
tration  of  the  estate  upon  such  terms  as  he  may  deem  for  the 
best  interests  of  the  estate. 

§  28.  Designation   of   Newspapers. —  a  Courts   of   bank-  Designation  of 
ruptcy  shall  by  order  designate  a  newspaper  published  within  publish**^**  ^ 
their  respective  territorial  districts,  and  in  the  county  in  which  J^'i*^- 
the  bankrupt  resides  or  the  major  part  of  his  property  is  situ- 
ated, in  wliich  notices  required  to  be  published  by  this  Act  and 
orders  which  the  court  may  direct  to  be  published  shall  be  in- 
serted.    Any  court  may  in  a  particular  case,  for  the  convenience 
of  parties  in  interest,  designate  sor^e  additional  newspaper  in 
which  notices  and  orders  in  such  case  shall  Ke  published. 

§  29.  Offenses. —  a  A   person   shall   be   punished,   by   im- Penalty, 
prisonment  for  a  period  not  to  exceed  five  years,  upon  conviction  **^ 
of  the  offense  of  having  knowingly  and  fraudulently  appropri- -for  misap- 
ated  to  his  own  use,  embezzled,  spent,  or  unlawfully  transferred  pJopeSy."^ 
any  property  or  secreted  or  destroyed  any  document  belonging 
to  a  bankrupt  estate  which  came  into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a  period -concealing 
not  to  exceed  two  years,  upon  conviction  of  the  offense  of  having  ^'^^^'^  ^* 
knowingly  and  fraudulently  (1)  concealed  while  a  bankrupt,  or 
after  his  discharge,  from  his  trustee  any  of  the  property  belong- 
ing to  his  estate  in  bankruptcy;  or  (2)  made  a  false  ojith  or -false  oath  or 
account  in,  or  in  relation  to,  any  proceeding  in  bankruptcy;  (3)  accoun^,  etc. 
presented  under  oath  any  false  claim  for  proof  against  the  estate  f^^Saini.* 
of  a  bankrupt,  or  used  any  such  claim  in  composition  personally 
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or  by  agent,  proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney; 
—receiving  or  (4)  received  any  material  amount  of  property  from  a  bank- 
Eanfirupt. '™"' rupt  after  the  liling  of  the  petition,  with  intent  to  defeat  this 
— exu>rting  Act;  or  (.>)  estorted  or  attempted  to  extort  any  money  or  prop 
SrblariDgtu  erty  from  any  person  as  a  con t-idera lion  for  acting  or  forbearing 
act,  etc.  jq  agf,  [jj  baukruptey  proceedings, 

f  A  person  sliall  be  punisheii  by  fine,  not  to  exceed  five  hun- 
dred dollars,  and  forfeit  liis  office,  and  the  same  shall  thereupon 
become  vacant,  upon  conviction  of  the  offense  of  having  know- 
-aciiuKMnf'ingly  (1)  aeled  as  a  referee  in  a  case  in  which  he  is  directly  or 
wraBied.  indircclly  interested;  or  ('i)  purchased,  while  a  referee,  directly 

-purchBsing   or  indirectly,  any  ]>roi)erty  of  the  estate  in  bankruptcy  of  which 
-7^1^  to"    '"■'  '*  I'el'eree:  or  {;i)  refused,  while  a  referee  or  trustee,  to  permit 
permit  inapeo-a  reasonable  opportunity  for  the  ins|>ection  of  the  accounts  re- 
t'l'trnts,"'        lilting  to  the  atTairs  of.  am!  the  ]>apers  and  records  of.  estates  in 
his  charge  by  parties  in  interest  when  directed  by  the  court  so 
to  do. 
Pi"MciitinQs        d  \  person  shall  not  be  prosecuted  for  any  offense  arising 
li^itidiinK     iiniltT  this  Act  tinlesn  the  indictment  is  found  or  the  intorma- 
tirir  is  liled  in  court  within  one  j*ear  after  the  commission  of  the 

UBitert stniBs  g  iji).  RuLES,  KoitMs.  AST)  OEtnKii:*. —  ci  All  neccssnrv  ndes. 
court'i'.TmBkoforiiis.  aud  orders  as  )n  |iriiirdiirc  and  for  carrying  this  .Vet  into 
ruiM.etc.        fo„.^,  ,^|i,j  yf]',;^.i  ^|,.||i  |„,  pivMTihcd.  niid  niav 'lit-  amended  from 

time  to  linic.  liv  llic  Sii|Mviri.-  (  ourl  ol'  lli,-  Tnitcd  Stat.'s. 
c'ompw.«ii.™        ;;  :!1.  t'o.MrL'TA'ri<>N  or  TiMi:,— <i   Wlu^ncvcr  lime  i.  cuunier- 
SVi"""'  iitcd  liv  davs  ill  llii>  Act.  uv  in  anv  ].nKrediii-  in  hankruptcv, 

(lie  uimihcr  of  ihw^  >hidl  he  mmpiitVd  liv  c\clii<iing  the  fir>t  ami 
ill.  ludiiifT  lli>-  UA.  uiilv"  Ilif  hist  fall  .111  a  Sundav  or  holiday,  in 
wliicli  .Aciil  ihc  dav  ia-l   iiu'ludnl  shall  he  the  iie.'it  drtv  there- 
after \\  liicli  ismit  a"Siiiid;nnra  k-.'al  lioliduy. 
Trnnsier.ir  S  ■'-■  Tn  vN.-^KKU  I'F  t '.\si>. —  ,i  111   the  cvMit   petitions  are 

w'^ftSTn.iif-  Tiled  a^'iiiii-1  llic  -amr  |"Tm.ii.  or  iii;;itii>l  dilfcrent  uiemiiers  of  a 
fercnt curt-,  |,arl m-r-iii]'.  ill  ditVciviii  cuuri-  oi'  liiniknijit.-v  each  of  which  has 
Jiirisdicliou.  llic  ca-i-  ,li;ill  lie  Inni^lVrrcd,  l.v  ord^r  of  Ihe  onrl^ 
re!iii.jiii-iiiii>r  jnriMli.non.  li.  aiiil  !"■  .■nn-,,lidal,-d  hv  the  one  i-F 
siirh  r.Mirl-,  iddch  ciui  pr-.^rnl   uiili  ilie  -■imc  lor  ihe  greatest 


S  :;-1.   f  i;i:n'in\   or  Twn  (Urn  }  <.— .i   Tlic  nllicc-  of  rpferee 

an.f  Irn-l.Taiv  linvt.^   .  n  „iv.l. 

—".!  [-'■■ml~  <■{  Kiinkni|.rr\   -h;]!!.  \- iihdi  I  hr  icrril"riiil  liinil-  of 
.■■li^cli  iIh\    ri-|icclh^'ly  li.ivc  .jiiri.-diclinii.  ll)  a|ipoiut  referees, 
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each  for  a  term  of  two  years,  and  may,  in  their  discretion,  re- 
move them  because  their  services  are  not  needed  or  for  other 
cause;  and  (2)  designate,  and  from  time  to  time  change,  the^^lgj^^** 
limits  of  the  districts  of  referees,  so  that  each  county,  where  the 
services  of  a  referee  are  needed,  may  constitute  at  least  one 
district. 

§  35.  Qualifications  of  Referees. —  a  Individuals  shall  ^^i*flc»- 
not  be  eligible  to  appointment  as  referees  unless  they  are  re- 1»« 
spectively  (1)  competent  to  perform  the  duties  of  that  office;  (2) 
not  holding  any  office  of  profit  or  emolument  under  the  laws  of 
the  United  States  or  of  any  State  other  than  commissioners  of 
deeds,  justices  of  the  peace,  masters  in  chancery,  or  notaries 
public;  (3)  not  related  by  consanguinity  or  affinity,  within  the 
third  degree  as  determined  by  the  common  law,  to  any  of  the 
judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  the 
United  States,  or  of  the  justices  or  judges  of  the  appellate  courts 
of  the  districts  wherein  they  may  be  appointed;  and  (4)  resi- 
dents of,  or  have  their  offices  in,  the  territorial  districts  for 
which  they  are  to  be  appointed. 

§  36.  Oaths  of  Office  of  Referees. — a  Referees  shall  take -to  take  oath, 
the  same  oath  of  office  as  that  prescribed  for  judges  of  United 
States  courts. 

§  37.  Number  of  Referees. —  a  Such  number  of  referees -jumber  of 
shall  be  appointed  as  may  be  necessary  to  assist  in  expeditiously 
transacting   the  bankruptcy  business  pending  in  the  various 
courts  of  bankruptcy. 

§  38.  Jurisdiction  of  Referees. —  a  Referees  respectively  Jurisdiction  of 
are  hereby  invested,  subject  always  to  a  review  by  the  judge,  jjJS'*^ 
within  the  limits  of  their  districts  as  established  from  time  to 
time,  with  jurisdiction  to  (1)  consider  all  petitions  referred  to -to  consider 
them  by  the  clerks  and  make  the  adjudications  or  dismiss  the^'**^*^*' 
petitions;  (2)  exercise  the  powers  vested  in  courts   of  hank- ^'Jj^'jj^''. 
ruptcy  for  the  administering  of  oaths  to  and  the  examination  of  ine  witnesses, 
persons  as  witnesses  and  for  requiring  the  production  of  docu-® 
ments  in  proceedings  before  them,  except  the  power  of  commit- 
ment;  (3)   exercise  the  powers  of  the  judge  for  the  taking —take  posses- 
possession  and  releasing  of  the  property  of  the  bankrupt  in  the  leSe^roperty, 
event  of  the  issuance  by  the  clerk  of  a  certificate  showing  the®^- 
absence  of  a  judge  from  the  judicial  district,  or  the  division  of 
the  district,  or  his  sickness,  or  inability  to  act;  (4)  perform  such -j^jjjj™  ^r- 
part  of  the  duties,  except  as  to  questions  arising  out  of  the  ap- bankruptcy 
plications  of  bankrupts  for  compositions  or  discharges,  as  are*^^**^^' 
by  this  Act  conferred  on  courts  of  bankruptcy  and  as  shall  be 
prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  of  their 
respective  districts,  except  as  herein  otherwise  provided;  and 
(5)  upon  the  application  of  the  trustee  during  the  examination  ^^uthorize 
of  the  bankrupts,  or  other  proceedings,  authorize  the  employ- employment 
ment  of  stenographers  at  the  expense  of  the  estates  at  a  com- phlrs!^^*™^ 
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pensation  not  to  exceed  ten  cents  per  folio  for  reporting  and 
transcribing  the  proceedings. 
SfSes?*''  §  ^^'  I^'^TiEs  OF  liEFEREES. —  a  Rcfcrees  shall  (1)  declare  divi- 

— declare  divi-  dends  and  prepare  and  deliver  to  trustees  dividend  sheets  show- 
191,^600        ing  the  dividends  declared  and  to  whom  payable;  (2)  examine 
schedSS?  etc.  ^^^  schedules  of  property  and  lists  of  creditors  filed  by  bank- 
rupts and  cause  such  as  are  incomplete   or  defective   to    be 
formatfon°etc  ^li^cnded;  (3)  furnish  such  information  concerning  the  estates 
in  process  of  administration  before  them  as  may  be  requested  by 
itti^  ©00^^^^'  ^^^^  parties  in  interest;  (4)  give  notices  to  creditors  as  herein  pro- 
-prepaferec-  vided;  (o)  make  up  records  embodying  the  evidence,  or  the  sub- 
o^^,etc.         stance  thereof,  as  agreed  upon  by  the  parties  in  all  contested 
matters  arising  before  them,  whenever  requested  to  do  so  by 
either  of  the  parties  thereto,  together  with  their  findings  therein, 
scESESes  etc  ^^^^   transmit   them  to   the  judges;   (G)    prepare   and   file   the 
schedules  of  property  and  lists  of  creditors  required  to  be  filed 
by  the  bankru})ts,  or  cause  the  same  to  be  done,  when  the  bank- 
records'^ete.     ^^M^^^  ^'*^^h  I'cfuse,  or  neglect  to  do  so;  (7)  safely  keep,  perfect, 
and  transmit  to  the  clerks  the  records,  herein  required  to  be  kept 
papersTo*       bv  them,  when  the  cases  are  concluded;  (8)  transmit  to  the  clerks 
clerks,  etc.       sucli  ])ai)crs  as  may  be  on  file  l>efore  them  whenever  the  same  are 
needed  in  any  ])rocecdings  in  courts,  and  in  like  manner  secure 
the  return  of  such  pa})ers  after  they  have  been  used,  or,  if  it  be 
impracticaljle  to  transmit  the  original  papers,  transmit  certified 
ev?den^elet.c.   ^^pi^js  tlicreof  l)y  nuiil;  (D)  upon  ai)])lication  of  any  party  in  in- 
terest, preserve  the  evidence  taken  or  the  substance  thereof  as 
agreed  ujjon  ])y  tlie  parties  l)efore  thuin  when  a  stenographer  is 
-obtain  not  in  attendance;  and  (lO)  whenever  tlieir  respective  offices  are 

papers,  ec.      |^^  ^|^^^  same  cities  or  towns  wliere  the  courts  of  bankruptcy  con- 
vene, call  upon  and  receive  from  the  clerks  all  papers  filed  in 
courts  of  l)ankru})tcy  which  have  been  referred  to  them, 
—not  to  act  if       b  Kcferecs  shall  not  (1)  act  in  cases  in  which  they  are  directly 
interested.       ^^  indirectlv  interested;  (2)  ])ractiee  as  attorneys  and  counselors 
at  law  in  any  bankruptcy  ])rocee(iings:  or  (3)  purchase,  directly 
or  indirectly,  any  j)r<)j)erty  of  an  estate  in  ])ankruptcy. 
Compensation       ij  40.  COMPENSATION  OF  Kici'KRKKs. —  a  Kcfcrees  shall  receive 

of  referees.  ..    , ,  .  .  i-        j.  i     •  i  i         r^        j  i 

201,760         as  lull  compensation   tor  tlieir  services,  ])ayahie  alter  they  are 

rendered,  a  tee  of  ten  dollars  (le])()site(l  with  the  clerk  at  the  time 

the  |»etition   is  tiled  in  eaeli  ea^e,  exeept  whe7i  a  fee  is  not  re- 

(piii'ed  frmn  a  voluntary  bankrupt,  and  from  estates  which  have 

been  a<ljniTiist<Te(l  l>et'»»re  them  one  ])er  centum  commissions  on 

sums  to  lie  ]»ai(l  as  (lividnids  and  e«)niniis>ions,  or  one  half  of  one 

])er  eeiitum  on  tlie  amount  to  he  ]»aid  to  creditors  u]K)n  the  con- 

firniat ion  of  a  enmjjosilion. 

—on transfer        (y  WJicnever  a  ease  is  tran«^ferred  from  one  referee  to  another 

another.  the  judiTe  shall  (h'teniiine  the  pn)])(M-tion  in  which  the  fee  and 

200,  766        commissions  therefor  sludl  he  divided  between  the  referees. 
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c  In  the  event  of  the  reference  of  a  case  being  revoked  before  ^^'J^^J^]' 
it  is  concluded,  and  when  the  case  is  specially  referred,  the  judge 
shall  determine  what  part  of  the  fee  and  commissions  shall  be 
paid  to  the  referee. 

§  41.  Contempts  before  Referees. —  a  A  person  shall  not,  in  contempt  be- 
proceedings  before  a  referee,  (1)  disobey  or  resist  any  lawful  i«6 
order,  process,  or  writ;  (2)  misbehave  during  a  hearing  or  so  near 
the  place  thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce, 
after  having  been  ordered  to  do  so,  any  pertinent  document;  or 
(4)  refuse  to  appear  after  having  been  subpoenaed,  or,  upon  ap- 
pearing, refuse  to  take  the  oath  as  a  witness,  or,  after  having 
taken   the   oath,    refuse   to    be   examined   according   to    law: 
Froznded,  That  no  person  shall  be  required  to  attend  as  a  wit-  ^en  witi^ 
ness  before  a  referee  at  a  place  outside  of  the  State  of  his  resi-  to  atSid. 
dence,  and  more  than  one  hundred  miles  from  such  place  of 
residence,  and  only  in  case  his  lawful  mileage  and  fee  for  one 
day's  attendance  shall  be  first  paid  or  tendered  to  him. 

b  The  referee  shall  certify  the  facts  to  the  judge,  if  any  per- 
son shall  do  any  of  the  things  forbidden  in  this  section.     The 
judge  shall  thereupon,  in  a  summary  manner,  hear  the  evidence  Contempt  pro- 
as to  the  acts  complained  of,  and,  if  it  is  such  as  to  warrant  him  <'®®^'*fi^- 
in  so  doing,  punish  such  person  in  the  same  manner  and  to  the  —penalty, 
same  extent  as  for  a  contempt  committed  before  the  court  of 
bankruptcy,  or  commit  such  person  upon  the  same  conditions  as 
if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to 
the  process  of,  or  in  the  presence  of,  the  court. 

§  42.  Records  of  Referees. —  a  The  records  of  all  proceed- RecordB  of 
ings  in  each  case  before  a  referee  shall  be  kept  as  nearly  as  may  "^'«"»^ 
be  in  the  same  manner  as  records  are  now  kept  in  equity  cases  in  -mwmer  of 
circuit  courts  of  the  United  States.  i96 

b  A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a 
separate  book  or  books,  and  shall,  together  with  the  papers  on 
file,  constitute  the  records  of  the  case. 

c  Tlie  book  or  books  containing  a  record  of  the  proceedings 
shall,  when  the  case  is  concluded  before  the  referee,  be  certified 
to  by  him,  and,  together  with  such  papers  as  are  on  file  before 
him,  be  transmitted  to  the  court  of  bankruptcy  and  shall  there 
remain  as  a  part  of  the  records  of  the  court. 

§  43.  Referee's  Absence  or  Disability. —  a  Whenever  the  Referee's  ab- 
ofiBce  of  a  referee  is  vacant,  or  its  occupant  is  absent  or  disquali-  Jwuty?*^  ***** 
fied  to  act,  the  judge  may  act,  or  may  appoint  another  referee,  — miing  va- 
or  another  referee  holding  an  appointment  under  the  same  court  i^^' 
may,  by  order  of  the  judge,  temporarily  fill  the  vacancy. 

§  44.  Appointment  of  Trustees. —  a  The  creditors  of  a  Trustees, 
bankrupt  estate  shall,  at  their  first  meeting  after  the  adjudica-  '** 
tion  or  after  a  vacancy  has  occurred  in  the  office  of  trustee,  or 
after  an  estate  has  been  reopened,  or  after  a  composition  has 
been  set  aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy  in 
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the  office  of  trustee,  appoint  one  trustee  or  three  trustees  of  such 
estate.  If  the  creditors  do  not  appoint  a  trustee  or  trustees  as 
herein  provided,  the  court  shall  do  so. 

§  45.  Qualifications  of  Trustees. —  a  Trustees  may  be 
(1)  individuals  who  are  respectively  competent  to  perform  the 
duties  of  that  office,  and  reside  or  have  an  office  in  the  judicial 
district  within  which  they  are  appointed,  or  (2)  corporations- 
authorized  by  their  charters  or  by  law  to  act  in  such  capacity 
and  having  an  office  in  the  judicial  district  within  which  they 
are  appointed. 

§  4G.  Death  or  Removal  of  Trustees. — a  The  death  or 
removal  of  a  trustee  shall  not  abate  any  suit  or  proceeding  which 
he  is  j)rosecuting  or  defending  at  the  time  of  his  death  or  re- 
moval, but  the  same  may  Ik*  proceeded  with  or  defended  by  his 
joint  trustee  or  successor  in  the  same  manner  as  though  the  same 
had  been  commenced  or  was  being  defended  by  such  joint 
trustee  alone  or  l)v  such  successor. 

^  47.  Duties  of  Trustees. —  a  Trustees  shall  respectively 
(1)  account  for  and  pay  over  to  the  estates  under  their  control  all 
interest  received  by  them  u])on  j)roperty  of  such  estates:  (2)  col- 
lect and  reduce  to  money  the  pro])erty  of  the  estates  for  which 
they  are  trustees,  under  the  direction  of  the  court,  and  clo>e 
up  the  estate  as  expeditiously  as  is  com|)atible  with  the  best 
interests  of  the  ])arties  in  interest;  (3)  de])osit  all  money  received 
by  them  in  om^  of  the  designated  de})ositories;  (4)  disburse 
monev  onlv  ])V  check  or  draft  on  the  dei)ositories  in  which  it  lias 
been  de})()site(l:  ('"))  furnisli  such  information  concerning  the 
estates  of  which  thev  are  trustees  and  their  administration  as 
may  l)e  re([ueste(l  l)y  parties  in  iiiterest:  ((>)  keep  regular  ac- 
counts showing  all  amounts  received  and  from  what  sources  and 
all  amounts  e.\])t'nded  and  on  what  accounts:  (T)  lay  before  the 
final  meeting  of  the  creditors  detailed  statements  of  the  adminis- 
tration of  the  estates:  (S)  make  final  re])orts  and  file  final  ac- 
counts with  the  courts  fifteen  (lavs  before  the  davs  fixed  for  the 
final  meetings  of  ilu'  crcclitors:  (!))  ])ay  dividends  within  ten  days 
after  they  arc  declared  by  the  referees;  (10)  re])ort  to  the  courts, 
in  writing,  the  condition  of  the  estates  and  the  amounts  of 
m(»ncv  on  hand,  and  such  otln-r  details  as  nuiv  be  re(juired  by 
the  coui'ts.  within  the  lir-t  month  after  their  a))p()intment  and 
cvcrv  two  luoiiths  tliereaftcr.  unices  otherwise  ordered  bv  the 
courts:  and  (11)  >rt  apart  the  hankru])!^  exemptions  and  re]>ort 
the  itcnis  and  otiniattMl  \ahu*  thereof  to  the  court  as  soon  as 
]>raclical)le  after  their  api»oiutnient. 

/)  Wlieiiever  thi'rt*  trustees  have  been  a])pointed  for  an  estate, 
the  concurrence  of  at  lea>T  two  of  theui  <liall  be  necesssary  to  the 
validitv  of  tlK.'ir  everv  act  concernini:  the  administration  of  the 
estate. 
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§  48.  Compensation  op  Trustees.— a  Trustees  shall  re- T™teM^oom- 

ceive,  as  full  compensation  for  their  services,  payable  after  they 

are  rendered,  a  fee  of  five  dollars  deposited  with  the  clerk  at  ^^®ri?-«u- 

time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not      ' 

required  from  a  voluntary  bankrupt,  and  from  estates  which 

they  have  administered,  such  commissions  on  sums  to  be  paid  — <5o»nai»- 

as  dividends  and  commissions  as  may  be  allowed  by  the  courts,  585, tm 

not  to  exceed  three  per  centum  on  the  first  five  thousand  dollars 

or  less,  two  per  centum  on  the  second  five  thousand  dollars  or 

part  thereof,  and  one  per  centum  on  such  sums  in  excess  of  ten 

thousand  dollars. 

b  In  the  event  of  an  estate  being  administered  by  three  trus-  ^^^f^^^ 
tees  instead  of  one  trustee  or  by  successive  trustees,  the  court  more  than  one. 
shall  apportion  the  fees  and  commissions  between  them  accord- 
ing to  the  services  actually  rendered,  so  that  there  shall  not*  be 
paid  to  trustees  for  the  administering  of  any  estate  a  greater 
amount  than  one  trustee  would  be  entitled  to. 

c  The  court  may,  in  its  discretion,  withhold  all  compensa- -j^*'^o*<**ng 
tion  from  any  trustee  who  has  been  removed  for  cause. 

§  49.  Accounts   and   Papers   of   Trustees. —  a  The   ac-J™^J^5<^ 
counts  and  papers  of  trustees  shall  be  open  to  the  inspection  of  P<^e^ 
officers  and  all  parties  in  interest. 

§  50.  Bonds  of  Referees  and  Trustees. —  a  Referees,  be-JJ^"®'"^" 
fore  assuming  the  duties  of  their  offices,  and  within  such  time  i«» 
as  the  district  courts  of  the  United  States  having  jurisdiction 
shall  prescribe,  shall  respectively  qualify  by  entering  into  bond 
to  the  United  States  in  such  sum  as  shall  be  fixed  by  such  courts, 
not  to  exceed  five  thousand  dollars,  with  such  sureties  as  shall  be 
approved  by  such  courts,  conditioned  for  the  faithful  perform- 
ance of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  -oj  trustees, 
official  duties,  and  within  ten  days  after  their  appointment,  or 
within  such  further  time,  not  to  exceed  five  days,  as  the  court 
may  permit,  shall  respectively  qualify  by  entering  into  bond  to 
the  United  States,  with  such  sureties  as  shall  be  approved  by  the 
courts,  conditioned  for  the  faithful  performance  of  their  official 
duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting -j' n«^  trus- 
after  the  adjudication,  or  after  a  vacancy  has  occurred  in  the     ' 
office  of  trustee,  or  after  an  estate  has  been  reopened,  or  after  a 
composition  has  been  set  aside  or  a  discharge  revoked,  if  there 
is  a  vacancy  in  the  office  of  trustee,  shall  fix  thie  amount  of  the 
bond  of  the  trustee;  they  may  at  any  time  increase  the  amount  of  J^J^J^^^^ 
the  bond.     If  the  creditors  do  not  fix  the  amount  of  the  bond  of 
the  trustee  as  herein  provided  the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  ^JJ^*^^  p^P" 
the  property  of  sureties.  ««i 

e  There  shall  be  at  least  two  sureties  upon  each  bond.  iiS^°  ^^^ 
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f  Tlie  actual  value  of  the  property  of  the  sureties,  over  and 
above  their  liabilities  and  exemptions,  on  each  bond  shall  equal 
at  least  the  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sure- 
ties upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted 
as  sureties  upon  the  bonds  of  referees  and  trustees  whenever  the 
courts  are  satisfied  that  the  rights  of  all  parties  in  interest  will 
be  thereby  amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  shall 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and 
may  be  sued  upon  in  the  name  of  the  United  States  for  the  use 
of  any  person  injured  by  a  breach  of  their  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to 
the  United  States,  for  any  penalties  or  forfeitures  incurred  by 
thfe  bankrupts  under  this  Act,  of  whose  estates  they  are  respect- 
ively trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein 
provided  and  within  the  time  limited,  he  shall  be  deemed  to  have 
declined  his  appointment,  and  such  failure  shall  create  a  vacancy 
in  his  office. 

/  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent 
to  two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent 
to  two  vears  after  the  ev<tate  has  been  closed. 

S  51.  Duties  of  Clerks. —  a  Clerks  shall  respectively.  (1) 
account  for,  as  for  other  foes  received  bv  them,  the  clerk's  fee 
j)aid  in  each  case  and  siicli  other  fees  as  may  be  received  for  cer- 
tified coj)ics  of  records  which  may  be  ])rei)ared  for  persons  other 
than  otlicers;  (2)  collect  the  fees  of  the  clerk,  referee,  and  trustee 
in  each  case  instituted  before  filing  the  petition,  except  the 
j)etition  of  a  proposed  vohintary  bankrupt  which  is  accompanied 
l)y  an  aflidavit  stating  that  the  petitioner  is  without,  and  can  not 
ol)tain,  the  money  with  which  to  pay  such  fees;  (3)  deliver  to 
the  rereroes  upon  a]>])licati()n  all  i)ai)ors  which  may  be  referred 
to  tliciii.  or,  if  the  oflicM's  of  such  referees  are  not  in  the  same 
cities  or  towns  as  the  (»tlices  of  such  clerks,  transmit  sucli  ])aper^ 
by  mail,  and  in  like  nianner  return  ])a}»ers  which  were  received 
from  siuh  rt^frrri'^  after  thrv  have  been  used:  (4)  and  within  t<-'n 
days  after  eaeli  casi^  lias  been  closed  ])ay  to  tin?  referee,  if  tlie 
case  was  rcfrrreil,  tlie  fee  eolU'ctcHl  for  him,  and  to  the  trustee 
the  fee  eollertcd  f(jr  liini  at  tlie  time  of  filing  the  petition. 

;<   Ty'l.    CoMl'llXSATION'   OF  Cl.EKKS   AND  MARSHALS. Q     Clcrks 

shall  res])eeti\(ly  receive  as  full  eonij)ensation  for  their  service 
to  eaeli  e>tati'.  a  iilini:-  fee  of  ten  dollars,  except  when  a  fee  is  not 
re(iuive(l  fi-om  a  voliintarv  haid<ni])t. 

b  ^lai'-hal-^  >hall  re-ju'ct ively  reeeive  from  the  estate  where  an 
adjudicatiun  in  bankruptcy  is  made,  except  as  herein  otherwi,^e 
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provided,  for  the  perf onnance  of  their  services  in  proceedings  in 
bankruptcy,  the  same  fees,  and  aecoiint  for  them  in  the  same 
way,  as  they  are  entitled  to  receive  for  the  performance  of  the 
same  or  similar  services  in  other  cases  in  accordance  with  laws 
now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing  the 
compensation  of  marshals. 

§  53.  Duties   of   Attorney-General. —  a  The    Attorney- Attomey-oen. 
General  shall  annually  lay  before   Congress  statistical   tables  ^\;JSi^,^** 
showing  for  the  whole  country,  and  by  States,  the  number  of  '^'^'^ 
cases  during  the  year  of  voluntary  and  involuntary  bankruptcy; 
the  amount  of  the  property  of  the  estates;  the  dividends  paid 
and  the  expenses  of  administering  such  estates;  and  such  other 
like  information  as  ne  may  deem  importamt. 

§  54.  Statistics  of  Bankruptcy  Proceedings. —  a  Officers  j^JSr^Si 
shall  furnish  in  writing  and  transmit  by  mail  such  information  for. 
as  is  within  their  knowledge,  and  as  may  be  shown  by  the  records 
and  papers  in  their  possession,  to  the  Attorney-General,  for 
statistical  purposes,  within  ten  days  after  being  requested  by  him 
to  do  so. 

Chapter  Y1. 

creditors.  Creditors. 

§  55.  Meetings  of  Creditors. —  a  The  court  shall  cause  the  -  place  and 
first  meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  lessing.*^  ™^*^ 
than*  ten  nor  more  than  thirty  days  after  the  adjudication,  at**^**''^ 
the  county  seat  of  the  county  in  which  the  bankrupt  has  had  his 
principal  place  of  business,  resided,  or  had  his  domicile;  or  if 
that  place  would  be  manifestly  inconvenient  as  a  place  of  meet- 
ing for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who  does 
not  do  business,  reside,  or  have  his  domicile  within  the  United 
States,  the  court  shall  fix  a  place  for  the  meeting  which  is  the 
most  convenient  for  parties  in  interest.     If  such  meeting  should 
by  any  mischance  not  be  held  within  such  time,  the  court  shall 
fix  the  date,  as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee  shall -^'«8i<Mn«' 
presidcj  and,  before  proceeding  with  ftie  other  business,  may  sis,  571 
allow  or  disallow  the  claims  of  creditors  there  presented,  and 
may  publicly  examine  the  bankrupt  Or  cause  him  to  be  examined 
at  the  instance  of  any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps  as  may  creditors* 
be  pertinent  and  necessary  for  the  promotion  of  the  best  inter- ^^'^• 
ests  of  the  estate  and  the  enforcement  of  this  Act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be -subsequent 
held  at  any  time  and  place  when  all  of  the  creditors  who  have°^®®^*"^ 
secured  the  allowance  of  their  claims  sign  a  written  consent  to 
hold  a  meeting  at  such  time  and  p]ace. ' 
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e  The  court  shall  call  a  meeting  of  creditors  whenever  one- 
fourth  or  more  in  number  of  those  who  have  proven  their  claims 
shall  file  a  written  request  to  that  effect;  if  such  request  is  signed 
by  a  majority  of  such  creditors,  which  number  represents  a 
majority  in  amount  of  such  claims,  and  contains  a  request  for 
such  meeting  to  be  held  at  a  designated  place,  the  court  shall 
call  such  meeting  at  such  place  within  thirty  days  after  the  date 
of  the  filing  of  the  request. 

f  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a 
final  meeting  of  creditors  shall  be  ordered. 

§  oG.  Voters  at  Meetings  of  (Jreditobs. —  a  Creditors 
shall  pass  upon  matters  submitted  to  them  at  their  meetings  by 
a  majority  vote  in  number  and  amount  of  claims  of  all  creditors 
whose  claims  have  been  allowed  and  are  present,  except  as  herein 
otherwise  provided. 

b  Creditors  holding  claims  which  are  secured  or  have  priority 
shall  not,  in  respect  to  such  claims,  be  entitled  to  vote  at 
creditors'  meetings,  nor  shall  such  claims  be  counted  in  com- 
puting either  the  number  of  creditors  or  the  amount  of  their 
claims,  unless  the  amounts  of  such  claims  exceed  the  values  of 
sucli  securities  or  priorities,  and  then  only  for  such  excess. 

§  57.  Proof  and  Allowance  of  Claims. —  a  Proof  of 
claims  sliall  consist  of  a  statement  under  oath,  in  writing,  signed 
by  a  creditor  setting  forth  the  claim,  the  consideration  therefor, 
and  whether  any,  and,  if  so  what,  securities  are  held  therefor, 
and  whether  any,  and,  if  so  wliat,  i)ayments  have  been  made 
thereon,  and  tliat  the  sum  claimed  is  justly  owing  from  the 
bankrupt  to  the  creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument  of  writing, 
such  instruineiit,  unless  lost  or  destroyed,  shall  be  filed  with  the 
I)ro()f  of  ehiini.  If  such  in>truinent  is  lost  or  destroyed,  a  state- 
ment of  such  fact  and  of  the  circumstances  of  such  loss  or  de- 
struction shall  he  filed  under  oath  with  the  claim.  After  the 
claim  is  allowed  or  disallowinl,  such  instrument  may  be  with- 
drawn hy  permission  of  the  court,  upon  leaving  a  copy  thereof 
on  lile  with  the  claim. 

c  (  laims  alter  being  f)rov(Ml  may.  f(^r  the  purpose  of  allowanec. 
he  filed  by  the  clainiaiits  in  the  court  where  the  proceedings  are 
pending  or  before  the  refe7»ee  if  the  case  has  been  referred. 

d  Claims  which  have  been  duly  ])roved  shall  be  allowed,  upon 
receipt  by  or  uj»on  ])rc-entati<ui  to  the  court,  unless  objection  to 
tlu'ir  allowance  shall  be  made  by  jiarties  in  interest,  or  their  con- 
sideration he  continued  f(»r  cause  by  tlie  court  upon  its  own 
motion. 

c  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enahh*  siuli  credit<u-s  to  ])articipate  in  the  ])ro- 
cee<lings  at  cre(lit('r<'  meetimrs  held  ])rior  to  the  determination 
of  the  value  of  their  securities  or  priorities,  but  shall  be  allowed 
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for  such  sums  only  as  to  the  courts  seem  to  be  owing  over  and 
above  the  value  of  their  securities  or  priorities. 

f  Objections  to  claims  shall  be  heard  and  determined  as  soon  Claims,  hear- 
as  the  convenience  of  the  court  and  the  best  interests  of  the  SJ&^^IS*^^'*'* 
e&tates  and  the  claimants  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences  shall  Preferred 
not  be  allowed  unless  such  creditors  shall  surrender  their  prefer-  65u**' 
ences. 

h  The  value  of  securities  held  by  secured  creditors  shall  bevaiueof 
detennined  by  converting  the  same  into  money  according  to  the  w  ^{J^Jd* ®^^ 
terms  of  the  agreement  pursuant  to  which  such  securities  were  creditors,  etc. 
delivered  to  such  creditors  or  by  such  creditors  and  the  trustee, 
by  agreement,  arbitration,  compromise,  or  litigation,  as  the  court 
may  direct,  and  the  amount  of  such  value  shall  be  credited  upon 
such  claims,  and  a  dividend  shall  be  paid  only  on  the  unpaid 
balance. 

i'  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate  Claims  soured 
is  secured  by  the  individual  undertaking  of  any  person,  fails  to  undertaking, 
prove  such  claim,  such  person  may  do  so  in  the  creditor's  name,*^"'^ 
and  if  he  discharge  such  undertaking  in  whole  or  in  part  he 
bliall  be  subrogated  to  that  extent  to  the  rights  of  the  creditor. 

;  Debts  owing  to  the  United  States,  a  State,  a  county,  a  dis-  u^uld^su?^ 
trict,  or  a  municipality  as  a  penalty  or  forfeiture  shall  not  beaUowanceof.' 
allowed,  except  for  the  amount  of  the  pecuniary  loss  sustained  ^** 
by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty 
or  forfeiture  arose,  with  reasonable  and  -actual  costs  occasioned 
thereby  and  such  interest  as  may  have  accrued  thereon  according 
to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  ^^rg^oM^d^r 
cause  and  reallowed  or  rejected  in  whole  or  in  part,  according  to  6*» 
the  equities  of  the  case,  before  but  not  after  the  estate  has  been 
closed.  - 

^rscovenr  of 

/  WTienever  a  claim  shall  have  been  reconsidered  and  rejected,  dividend, 
in  whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the^* 
trustee  may  recover  from  the  creditor  the  amount  of  the  divi- 
dend received  upon  the  claim  if  rejected  in  whole,  or  the  pro- 
portional part  thereof  if  rejected  only  in  part. 

m  The  claim  of  any  estate  which  is  being  administered  in  ^*jJJ5pt  ^^^ 
bankruptcy  against  any  like  estate  may  be  proved  by  the  trustee  against 
and  allowed  by  the  court  in  the  same  manner  and  upon  like  Saa'**^*^' 
terms  as  the  claims  of  other  creditors. 

«  Claims  shall  not  be  proved  against  a  bankrupt  estate  sub- Time  for 
sequent  to  one  year  after  the  adjudication;  or  if  they  are  liqui-c£i^5 
dated  by  litigation  and  the  final  judgment  therein  is  rendered 
within  thirty  days  before  or  after  the  expiration  of  such  time, 
then  within  sixty  days  after  the  rendition  of  such  judgment: 
Prozndcd,  That  the  right  of  infants  and  insane  persons  without  ^f  *^an*>i 
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guardians,  without  notice  of  the  proceedings,  may  continue  six 
months  longer. 

§  58.  Notices  to  Creditors. —  a  Creditors  shall  have  at  least 
ten  days'  notice  by  mail,  to  their  respective  addresses  as  they 
ppear  in  the  list  of  creditors  of  the  bankrupt,  or  as  afterwards 
filed  with  the  papers  in  the  case  by  the  creditors,  unless  they 
waive  notice  in  writing,  of  (1)  all  examinations  of  the  bankrupt; 
(2)  all  hearings  upon  applications  for  the  confirmation  of  compo- 
sitions or  the  discharge  of  bankrupts;  (3)  all  meetings  of  cred- 
itors; (4)  all  proposed  sales  of  j)roperty;  (5)  the  declaration  and 
time  of  payment  ^f  dividends;  ((>)  the  filing  of  the  final  accounts 
of  the  trustee,  and  the  time  when  and  the  place  where  they  will 
be  examined  and  passed  upon;  (7)  the  proposed  compromise  of 
any  controversy,  and  (8)  the  proposed  dismissal  of  the  proceed- 
ings. 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at 
least  once  and  may  be  i)iiblished  such  number  of  additional 
times  as  the  court  may  direct;  the  last  publication  shall  be  at 
least  one  week  prior  to  tlic  date  fixed  for  the  meeting.  Other 
notices  may  be  pul)lished  as  tlie  court  shall  direct. 

c  All  notices  shall  be  given  by  the  referee,  unless  otherwise 
ordered  by  the  judge. 

§  50.  Who  May  File  and  I)ISMI^^s  Petitions. —  a  Any 
qualified  i)erson  may  file  a  ])etition  to  be  adjudged  a  voluntary 
bankru])!. 

b  Three  or  more  creditors  who  have  provable  claims  again-t 
any  j)ers()n  wliicli  amount  in  the  aggregate,  in  excess  of  the  value 
of  st'euriti(\>  held  bv  tiieni,  if  anv.  t«)  live  hundred  dollars  or 
over:  or  if  all  of  the  creditoi's  of  sueh  person  are  less  than 
twelve  in  nuinlu'r.  then  one  of  sueh  creditors  whose  claim  e(juals 
sueli  amount  may  iile  a  ])etition  to  have  him  adjudged  a  bank- 
rupt. 

t'  Petition^  shall  be  filed  in  du|>]ieale,  (me  copy  for  the  clerk 
and  one  for  ser\  lee  on  the  bankrupt. 

(/  If  it  he  averred  in  the  petition  that  the  creditors  of  the 
hankru]>t  are  le-s  than  twelve  in  nuinher,  and  le-s  than  thri.-e 
creditors  lia\(^  joined  as  petitioud'^  therein,  and  the  answer  avers 
the  e\i>;tener  iA'  a  lai'iicr  nnndier  of  eri'ditors,  there  shall  he  tiled 
with  the  an-wer  a  li>t  umh-r  oath  of  all  the  creditors,  with  their 
addressee,  and  therenpon  the  court  shall  cau.^e  all  sueh  credit-^rs 
to  lie  noiilicd  of  iln'  ])endency  of  >uch  jjctition  and  shall  delay 
tlu'  h«-;n'in,L'"  upon  >nch  petition  fo|-  a  rea>onal)le  time,  to  the  end 
tliat  j«arti('v  ju  juti-re-t  -hall  liave  an  o])])ortunity  to  be  heai'd:  i: 
upon  -mil  licii'inL:"  it  -hall  apjx'ar  that  a  sufficient  nundjcr  havt.^ 
JojikmI  in  -Hell  jK'tiiion,  oi-  ii"  prior  to  or  during  such  hearin;^  a 
Minicjciii  ii'Miili-'r  -hall  join  tlicroin.  the  case  may  be  proceed«.'<l 
with,  hnt  ot]i('i-\\i-o  It  -hall  he  di.-nii>-ed. 
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e  In  computing  the  number  of  creditors  of  a  bankrupt  for  the  Creditors, 
purpose  of  determining  how  many  creditors  must  join  in  the  Summer  of. 
petition,  such  creditors  as  were  employed  by  him  at  the  time  of  *®* 
the  hling  of  the  petition  or  are  related  to  him  by  consanguinity 
or  affinity  within  the  third  degree,  as  determined  by  the  com- 
mon law,  and  have  not  joined  in  the  petition,  shall  not  be 
counted. 

f  Creditors  other  than  original  petitioners  may  at  any  time —appearance 
enter  their  appearance  and  join  in  the  petition,  or  file  an  answer  ^  * 
and  be  heard  in  opposition  to  the  prayer  of  the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  Notice  of  dia- 
by  the  petitioner  or  petitioners  or  for  want  of  prosecution  or  by 
consent  of  parties  until  after  notice  to  the  creditors. 

§  60.  Preferbed  Creditors. —  a  A  person  shall  be  deemed  i^^n^d 
to  have  given  a  preference  if,  being  insolvent,  he  has  procured  or  7»o  "' 
suffered  a  judgment  to  be  entered  against  himself  in  favor  of 
any  person,  or  made  a  transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  judgment  or  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  such  creditors  of  the  same  class. 

^  If  a  bankrupt  shall  have  dven  a  preference  within  four  Preference, 
months  before  the  filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he— voidable. 
may  recover  the  property  or  its  value  from  such  person. 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  Preferred 
faith  gives  the  debtor  further  credit  without  security  of  any  kind  further^cred'i^ 
for  property  which  becomes  a  part  of  the  debtor's  estates,  the®*^* 
amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the 
adjudication  in  bankruptcy  may  be  set  off  against  the  amount -set  off  of  new 
which  would  otherwise  be  recoverable  from  him.  credit. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of  Payments  to 
the  nlmg  of  a  petition  by  or  against  him,  pay  money  or  transfer  7»o 
property  to  an  attorney  and  counselor  at  law,  solicitor  in  equity, 
or  proctor  in  admiralty  for  services  to  be  rendered,  the  transac- 
tion shall  be  re-examined  by  the  court  on  petition  of  the  trustee  —re-eramina- 
or  any  creditor  and  shall  only  be  held  valid  to  the  extent  of  a   *^° 
reasonable  amount  to  be  determined  by  the  court,  and  the  excess 
may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate. 

Chapter  VII. 

ESTATES.  Estates. 

§  61.  Depositories  for  Money. —  a  Courts  of  bankruptcy  Depositories 
shall  designate,  by  order,  banking  institutions  as  depositories  for  ^^^J^^^^y- 
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the  money  of  bankrupt  estates,  as  convenient  as  may  be  to  the 
residences  of  trustees,  and  shall  require  bonds  to  the  United 
States,  subject  to  their  approval,  to  be  given  by  such  banking  in- 
stitutions, and  may  from  time  to  time  as  occasion  may  require, 
by  like  order  increase  tlie  number  of  depositories  or  the  amount 
of  any  bond  or  change  such  depositories. 

§  62.  Expenses  of  Administering  Estates. —  a  The  actual 
and  necessary  expenses  incurred  by  officers  in  the  administration 
of  estates  shall,  except  where  other  provisions  are  made  for  their 
payment,  be  reported  in  detail,  under  oath,  and  examined  and 
aj)])roved  or  disapproved  by  the  court.  If  approved,  they  shall 
be  paid  or  allowed  out  of  the  estates  in  which  they  w^ere  incurred. 

§  ()3.  Debts  which  may  be  Pkoved. —  a  Debts  of  the  bank- 
rupt may  be  proved  and  allowed  against  his  estate  which  are  (1) 
a  fixed  liability,  as  evidenced  by  a  judgment  or  an  instrument  in 
writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition 
against  him,  whether  then  payable  or  not,  with  any  interest 
thereon  which  would  have  been  recoverable  at  that  date  or  w^ith 
a  rebate  of  interest  u})on  such  as  were  not  then  payable  and  did 
not  bear  interest;  (2)  due  as  costs  taxable  against  an  involuntary 
bankru])t  who  was  at  the  time  of  the  filing  of  the  petition  against 
him  ])laintiff  in  a  cause  of  action  which  would  pass  to  the 
trustee  and  which  the  trustee  declines  to  prosecute  after  notice; 
(3)  founded  upon  a  chiim  for  taxahle  costs  incurred  in  good 
faith  by  a  creditor  l)efore  tlie  liling  of  the  petition  in  an  action 
to  recover  a  jirovahh'  del)t;  (4)  founded  uj)on  an  open  account, 
or  u])0]i  a  contract  ex])ress  or  ini])lie(l;  and  (o)  founded  uj)oii 
provable  debts  reduced  to  judgments  after  the  filing  of  the  ]ieti- 
tion  and  l)efore  the  eonsideration  of  the  bankrupt's  application 
for  a  discharge,  les?^  costs  incurred  and  interests  accrued  after  the 
filing  of  tlie  ])etition  and  up  to  the  time  of  the  entry  of  such 
judgments. 

b  L'Jili(|ui(late(l  claims  agninst  the  bankrupt  may,  pursuant  to 
a])plication  to  the  coni't,  l)e  li(juidate(l  in  such  manner  as  it  shall 
direct,  and  niay  thereafter  be  i)roved  and  allowed  against  his 
estate. 

;<  ('>k  Di-ins  wiiu'ii  iiAVi:  Priority. —  a  The  court  shall 
order  the  ti-ustce  to  nav  all  taxes  leirallv  due  and  owiuK  bv  the 
baiikru[U  to  the  Tnited  States.  State,  county,  district,  or 
iinnii('Ji>alily  in  advance  i)\^  the  payment  of  dividends  to  creditors, 
and  u])()n  lilin;:'  the  receipts  of  the  proper  ])ublic  oflicers  for  sucli 
])aynicnt  lie  >ball  be  credited  wirli  the  amount  thereof,  and  in 
ca^e  any  <|iirsh(»n  arises  as  to  tlie  amount  or  legality  of  any  such 
tax  tile  samr  shall  Ix-  ln-ai-d  and  tictermincd  bv  the  court. 

/>  Tile  dt'l)t<  to  lia\('  ))ri<u'ity.  c>:cc])t  a<  herein  provided,  and 

to  be   paid    in    full   mil   of   baidNrupt    estates,  and   the  order  of 

■jtaynicnt  -ball  be  (1)  the  actual  and  necessary  cost  of  })reserving 

the  curtate  .-ub:^c(]aeul  to  liiiuL:'  the  ]»elition;  (2)  the  liling  fees 
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paid  by  creditors  in  involuntary  cases;  (3)  the  cost  of  adminis- -Jj^*  ^^^ 
tration,  including  the  fees  and  mileage  payable  to  witnesses  as  etc. 
now  or  hereafter  provided  by  the  laws  of  the  United  States,  and 
one  reasonable  attorney's  fee,  for  .the  professional  services  actu- 
ally rendered,  irrespective  of  the  number  of  attorneys  employed, 
to  the  petitioning  creditors  in  involuntary  cases,  to  the  bankrupt 
in  involuntary  cases  while  performing  the  duties  herein  pre- 
scribed, and  to  the  bankrupt  in  voluntary  cases,  as  the  court  _ 
may  allow;  (4)  wages  due  to  workmen,  clerks,  or  servants  which  worSSaen,  etc. 
have  been  earned  within  three  months  before  the  date  of  the 
commencement  of  proceedings,  not  to  exceed  three  hundred 
dollars  to  each  claimant;  and  (5)  debts  owing  to  any  person  who  ^^T^fitte^To 
by  the  laws  of  the  States  or  the  United  States  is  entitled  to  priority,  etc. 
priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set  cfi^^accru- 
aside,  or  a  discharge  revoked,  the  property  acquired  by  the  bank-  ing  after  com- 
rupt  in  addition  to  his  estate  at  the  time  the  composition  wasSSxhai^e^  ^^ 
confirmed  or  the  adjudication  was  made  shall  be  applied  to  the  ''®^<>^®<C  ®*°- 
payment  in  full  of  the  claims  of  creditors  for  property  sold  to 
him  on  credit,  in  good  faith,  while  such  composition  or  dis- 
charge was  in  force,  and  the  residue,  if   any,  shall  be  applied  to 
the  payment  of  the  debts  which  were  owing  at  the  time  of  the 
adjudication. 

§  65.  Declaration  and  Payment  of  Dividends. —  a  Divi-  ^*^*^^?^®;^ 
dends  of  an  equal  per  centum  shall  be  declared  and  paid  on  all  claims. ^^ 
alloM'ed  claims,  except  such  as  have  priority  or  are  secured.  '^'^ 

b  The  first  dividend  shall  be  declared  within  thirty  days  after  ~^S^^^^^^ 
the  adjudication,  if  the  money  of  the  estate  in  excess  of  the 
amount  necessary  to  pay  the  debts  which  have  priority  and  such 
claims  as  have  not  been,  but  probably  will  be,  allowed  equals  five 
per  centum  or  more  of  such  allowed  claims.  Dividends  subse- -subsequent, 
quent  to  the-  first  shall  be  declared  upon  like  terms  as  the  first 
and  as  often  as  the  amount  shall  equal  ten  per  centum  or  more 
and  upon  closing  the  estate.  Dividends  may  be  declared  oftener 
and  in  smaller  proportions  if  the  judge  shall  so  order. 

c  The  rights  of  creditors  who  have  received  dividends,  or  ii^  ^J|!j^*^^t  "^^ 
whose  favor  final  dividends  have  been  declared,  shall  not  be  affected  by 
affected  by  the  proof  and  allowance  of  claims  subsequent  to  the  quent  cuSmsT 
date  of  such  payment  or  declarations  of  dividends;  but  the|*ij^ 
creditors  proving  and  securing  the  allowance  of  such  claims 
shall  be  paid  dividends  equal  in  amount  to  those  already  re- 
ceived by  the  other  creditors  if  the  estate  equals  so  much  before 
such  other  creditors  are  paid  any  further  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  ^cerShf ^* 
a  court  without  the  United  States  and  also  by  a  court  of  bank-  creditors. 
ruptcy,  creditors  residing  within  the  United  States  shall  first  be 
paid  a  dividend  equal  to  that  received  in  the  court  without  the 
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United  States  by  other  creditors  before  creditors  who  have  re- 
ceived a  dividend  in  such  courts  shall  be  paid  any  amounts. 

c  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt 
estate  any  greater  amount  than  shall  accrue  pursuant  to  the 
provisions  of  this  Act. 

§  66.  Unclaimed  Dividends. —  a  Dividends  which  remain 
unclaimed  for  six  months  after  the  final  dividend  has  been  de- 
clared shall  be  paid  by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall,  under 
the  direction  of  the  court,  be  distributed  to  the  creditors  who>e 
claims  have  been  allowed  but  not  j^aid  in  full,  and  after  such 
claims  have  been  i)aid  in  full  the  balance  shall  be  paid  to  the 
bankrupt:  Provided,  That  in  case  unclaimed  dividends  belong 
to  minors  such  minors  mav  have  one  year  after  arrivin»^  at 

ft  mf  C7 

majority  to  claim  such  dividends. 

§  ()T.  Liens. —  (7  Claims  which  for  want  of  record  or  for 
other  reasons  would  not  have  been  valid  liens  as  against  the 
claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  again-t 
his  estate. 

b  Whenever  a  creditor  is  prevented  from  enforcing  his  rights 
as  against  a  lien  created,  or  attempted  to  be  created,  by  hi.- 
debtor,  who  afterwards  becomes  a  l)ankru])t,  the  trustee  of  tiie 
estate  of  such  l)aiikru])t  shall  be  subrogated  to  and  may  enforce 
such  rights  of  such  creditor  for  the  Ijenefit  of  the  estate. 

c  A  lien  created  hy  or  ohtained  in  or  i)ursuant  to  any  suit  r.r 
])roceediiig  al  law  or  in  ecpiity,  including  an  attachment  upon 
mesne  ])rocess  or  a  judgment  by  confession,  which  was  begun 
against  a  j)erson  witliin  four  months  before  the  filing  of  a  ]K'ti- 
tion  in  hankruptt-y  hy  or  against  sucli  ])erson  shall  be  dis«>lvrd 
hy  the  adjudication  of  such  juTson  to  be  a  bankrupt  if  (1)  it 
appears  llial  -aid  lien  was  «)l)taiiu'd  and  permitted  while  the  de- 
fendant was  insolv^'Ut  and  that  its  cxisicnce  and  enforccm«Mn 
will  work  a  preference.  (»r  {'t)  tlie  party  or  parties  to  he  beuelitecl 
therel»v  liad  reasonahh'  cause  to  helieve  the  defendant  was  in- 
solvent and  in  c(>]U('ni])lati()n  of  haid<ru])lcy.  or  (3)  that  sudi 
lien  \va-  >(»uglit  and  ])ei'iniued  in  fi-aud  of  tlie  ])rovisions  of  this 
Act;  or  if  the  dissolution  of  <ucli  lien  would  militate  against  the 
hesl  intei'crls  (»f  the  estate  of  sucli  person  tlie  same  shall  not  he 
di>-olved,  hut  the  tru-ter  of  the  e-tate  of  such  person,  for  the 
henefit  o-f  the  e>l;ile.  -hull  l>e  suhi'onated  to  the  rights  of  the 
liohh'i'  of  sueli  lim  and  einpowerr'<l  to  perfect  and  enforce  the 
siinie  in  lii-  name  a-  tru-tec  with  like  force  and  ellVct  as  >ucli 
Imldcr  nii;jlit  lia\e  dnne  had  not  hankruptcy  ])roceedings  inter- 
vened. 

(/  ljen>  givi-n  or  acce]ned  in  good  faith  and  not  in  conteni]da- 
tjoii  of  or  ill  fraud  up-'U  tlii-  Act.  and  for  a  ])resent  con-itlera- 
tion,    wliieli    lune    iieen    recorded    according   to    law,   if   rocu'd 
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thereof  was  necessary  in  order  to  impart  notice,  shall  not  be 
affected  by  this  Act. 

€  That  all  conveyances,  transfers,  assignments,   or  incum- conveyances^ 
brances  of  Lis  property,  or  any  part  thereof,  made  or  given  by  aquent^to^ 
person  adjudged  a  bankrupt  under  the  provisions  of  this  Act^^JjJJ^^^ 
subsequent  to  the  passage  of  this  Act  and  within  four  months  petiuon. 
prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose  on 
his  part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of-todefwiud» 
them,  shall  be  null  and  void  as  against  the  creditors  of  such®  '^^^ 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present 
fair  consideration;  and  all  property  of  the  debtor  conveyed, —P»^^r^^ 
transferred,  assigned,  or  encumbered  as  aforesaid  shall,  if  he  be  of  assets, 
adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execu- 
tion and  liability  for  debts  by  the  law  of  his  domicile,  be  and 
remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall 
pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover  and  re- 
claim the  same  by  legal  proceedings  or  otherwise  for  the  benefit 
of  the  creditors.       And  all  conveyances,  transfers,  or  incum- Conveyraces» 
brances  of  his  property  made  by  a  debtor  at  any  time  within  four  months  of 
months  prior  to  the  filing  of  the  petition  against  him,  and  while  p®^******^- 
insolvent,  which  are  held  null  and  void  as  against  the  creditors —void  under 
of  such  debtor  by  the  laws  of  the  State,  Territory,  or  District  in  ^**^  ^^■• 
which  such  property  is  situate,  shall  be  deemed  null  and  void -|o*^«nd«r 
under  this  Act  against  the  creditors  of  such  debtor  if  he  be  ad- 
judged a  bankrupt,  and  such  property  shall  pass  to  the  assignee 
and  be  by  him  reclaimed  and  recovered  for  the  benefit  of  the 
creditors  of  the  bankrupt. 

f  That  all  levies,  judgments,  attachments,  or  other  liens,  ob-  ^rUted**° ' 
tained  through  legal  proceedings  against  a  person  who  is  insol- through  iei?ai 
vent,  at  any  time  within  four  months  prior  to  the  filing  of  aJJe®®^^*^* 
petition  in  bankruptcy  against  him,  shall  be  deemed  null  and 
void  in  case  he  is  adjudged  a  bankrupt,  and  the  property  affected  — ▼oid,  etc. 
by  the  levy,  judgment,  attachment,  or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from  the  same,  and  shall  pass  to^^P^^ 
the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  trustee. 
court  shall,  on  due  notice,  order  that  the  right  under  such  levy, 
judgment,  attachment,  or  other  lien  shall  be  preserved  for  the 
benefit  of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as 
aforesaid.     And  the  court  may  order  such  conveyance  as  shall  Court  may 
be  necessary  to  carry  the  purposes  of  this  section  into  effect:  Snces.*^**^^^" 
Proz'idedy  That  nothing  herein  contained  shall  have  the  effect  to  purchaser  fcr 
destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  at-  '^**^®- 
tachment,  or  other  lien,  of  a  bona  fide  purchaser  for  value  who 
shall  have  acquired  the  same  without  notice  or  reasonable  cause 
for  inquiry. 

§  68.  Set-Offs  and  Counterclaims.—  a  Tn  all  cases  of  mu-  ^J^^2.rc£tai8. 
toal  debts  or  mutual  credits  between  the  estate  of  a  bankrupt  483 
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and  a  creditor  the  account  shall  be  stated  and  one  debt  shall  be 
set  off  against  the  other,  and  the  balance  only  shall  be  allowed  or 
paid. 

b  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of 
any  debtor  of  the  bankrupt  which  (1)  is  not  provable  against  the 
estate;  or  (2)  was  purchased  by  or  transferred  to  him  after  the 
filing  of  the  petition,  or  within  four  months  before  such  filing, 
with  a  view  to  such  use  and  with  knowledge  or  notice  that  such 
bankrupt  was  insolvent,  or  had  committed  an  act  of  bankruptcy. 

§  69.  PossESSTox  OF  Propekty. —  a  A  judge  may,  upon  satis- 
factory proof,  by  affidavit,  that  a  bankrupt  against  whom  an  in- 
voluntary petition  has  been  filed  and  is  pending  has  committed 
an  act  of  bankruptcy,  or  has  neglected  or  is  neglecting,  or  i^ 
about  to  so  neglect  his  proi)erty  that  it  has  thereby  deteriorated 
or  is  thereby  deteriorating  or  is  about  thereby  to  deteriorate  in 
value,  issue  a  warrant  to  tlie  marshal  to  seize  and  hold  it  subject 
to  further  orders.  Before  such  warrant  is  issued  the  petitioners 
applying  therefor  shall  enter  into  a  bond  in  such  an  amount  as 
the  judge  shall  fix,  with  such  sureties  as  he  shall  approve,  condi- 
tioned to  indemnify  such  lmnkrui)t  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrong- 
fully obtained.  Such  proi)erty  shall  be  released,  if  such  bank- 
rupt shall  give  bond  in  a  sum  which  shall  be  fixed  by  the  judge, 
with  such  sureties  as  he  shall  a])prove,  conditioned  to  turn  over 
such  pro])erty,  or  ])ay  the  value  thereof  in  money  to  the  trustee, 
in  the  event  lie  is  adjudged  a  bankrupt  pursuant  to  such  petition. 

§  70.  Title  to  PROi'Ein'Y. — (/  Tlie  trustee  of  the  estate  of  a 
bankrupt,  upon  his  ai)])ointnient  and  qualification,  and  his 
succ(^ssor  or  successors,  it  he  shall  have  one  or  more,  upon  his  or 
their  a])poiiitnunit  and  ([uali  Meat  ion,  shall  in  turn  be  vested  by 
oi)eration  of  law  with  the  title  ol'  the  l)ankru])t,  as  of  the  date  he 
was  adjudged  a  bankrupt,  exee])t  in  so  far  as  it  is  to  projierty 
whieh  is  exempt,  to  all  (1)  doeuments  relating  to  his  property: 
(*^)  interests  in  |)atents,  patent  rights,  copyrights,  and  trade- 
niai'ks;  (:>)  ])owers  whirh  he  might  have  exercised  for  jiis  own 
benefit,  hut  not  tho-(»  which  he  might  have  exercised  for  some 
other  persou;  (1)  pro])(»rty  transferred  hy  him  in  fraud  of  his 
creditors:  (T))  ])i'op<'rty  Avhieh  prior  to  the  filing  of  the  ]K^tition 
he  e«Mild  hy  any  means  have  transferred  or  which  might  have 
been  h^vied  upon  and  sold  under  judieial  jirocess  against  him: 
rnrridcd.  That  wlim  any  hankru|)t  >hall  have  any  insurance 
])oliey  whicli  \\\\>  a  e.i-li  surrender  value  ])ayal)le  to  himself,  his 
estate,  or  ])er>(>iial  re])resentatives.  he  nuiy,  within  thirty  davs 
nfter  the  cash  sniTeiider  value  hns  Imm'U  ascertained  and  stated  to 
the  tni<tee  hy  tlie  eonipany  i><uing  tlu^  same,  pay  or  secure  to  the 
trustee^  the  >\\\\\  -n  .i-eertained  and  stated,  and  continue  to  Imld, 
own,  a7ul  carry  ^^ueli  jjoImv  in^o  from  the  claims  of  the  credit- 
ors ji;irtiei[)atiRg  in   tlie  di-trihution  of  his  estate  under  the 
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bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to  the 
trustee  as  assets;  and  (6)  rights  of  action  arising  upon  contracts —rights  of 
or  from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  SSntrocS?" 
property.  *** 

b  All   real   and   personal   property   belonging   to   bankrupt 
estates  shall  be  appraised  by  three  disinterested  appraisers;  they 
shall  be  appointed  by,  and  report  to,  the  court.     Eeal  and  per- ^P^jjlfy)  ®' 
sonal  property  shall,  when  practicable,  be  sold  subject  to  the8»« 
approval  of  the  court;  it  shall  not  be  sold  otherwise  than  subject  ""■***• 
to  the  approval  of  the  court  for  less  than  seventyrfive  per  centum 
of  its  appraised  value. 

'  c  The  title  to  property  of  a  bankrupt  estate  which  has  been  cOT^tuie. 
sold,  as  herein  provided,  shall  be  conveyed  to  the  purchaser  by 
the  trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  re- —▼eating  tia© 
voked,  the  trustee  shall,  upon  his  appointment  and  qualification, 
be  vested  as  herein  provided  with  the  title  to  all  of  the  property  __ 
of  the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside  wStion^Mide. 
the  composition  or  revoking  the  discharge.  ^•^ 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  ^^toTn?  trens- 
property  which  any   creditor   of   such   bankrupt   might   have '©"^  etc. 
avoided,  and  may  recover  the  property  so  transferred,  or  itsr"^^rty7^' 
value,  from  the  person  to  whom  it  was  transferred,  unless  he  was 
a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudica- 
tion.    Such  property  may  be  recovered  or  its  value  collected 
from  whoever  may  have  received  it,  except  a  bona  fide  holder  for 
value. 

f  Upon  the  confirmation  of  a  composition  offered  by  a  bank-  Jii*JS>Sflrming 
rupt,  the' title  to  his  property  shall  thereupon  revest  in  him.     composition. 

THE  TIME  WHEN   THIS   ACT   SHALL  GO   INTO  EFFECT. 

Force  and 

§  71.  a  This  Act  shall  go  into  full  force  and  effect  upon  itsl??®*' 
pas^ge:     Prozndedy  howrccry  That  no  petition  for  voluntary -^JJJ^"'**'' 
bankruptcy  shall  be  filed  within  one  month   of  the  passage  bankruptcy, 
thereof,  and  no  petition  for  involuntary  bankruptcy  shall  be -*n^oi^tary. 
filed  within  four  months  of  the  passage  thereof. 

b  Proceedings  commenced  under  State  insolvency  laws  before  SnaerState*^*^ 
the  passage  of  this  Act  shall  not  be  affected  by  it.  i*j^8- 

Approved,  July  1,  1898. 


TITLE  IV. 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY 

ANNOTATED. 


The  Cokstitution  of  the  United  States. 

The  Act  of  July  1,  1898. 

The  Act  of  March  2,  18(57,  and  Amendments, 

[The  section  numbers  of  the  law  of   1867  refer  to  sections  in  the 

Bevised  Statutes  of  the  United  States.] 

CONSTITUTION  OF  THE  UNITED  STATES. 

Akt.  I,  Sec.  8. —  '^  The  Congress  shall  have  power  *  *  *  to  es- 
tablish ♦  *  ♦  uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States."^ 

Extent  of  the  power.—  The  subject  Is  divisible  in  its  nature  Into  baok- 
riiptcy  and  Inwolveut  laws,  thouj;h  tlie  lino  of  partition  between  them  Is  not 
80  distinctly  marked  as  to  enable  auy  person  to  say  with  positive  precision 
what  iH^loiijiTS  exdiislvelj'  to  one  and  not  to  the  other  class  of  laws.  The 
ditticidty  of  discriminating  with  any  accuracy  Innweeu  insolvent  and 
bankruptcy  laws  would  lead  to  the  opinion  tliat  a  bankruptcy  law  may 
contain  thof^e  regulations  Avlilch  are  Kcnerally  found  In  Insolvent  laws,  and 
that  an  insolvent  law  may  contain  those  which  are  common  to  a  l)ank- 
ruptcy  law.     Stur^ris  v.  (JrowninshicUi.  4  Wlieat.  12:!. 

The  word  bankruptcy  is  enii>]oyed  in  the  Constitution  in  the  plural  and 
as  part  of  an  expression  **tlie  subject  of  ])ankruptcies."  The  idejia  at- 
tached to  the  word  in  tills  connection  are  numerous  and  complicated.  They 
form  a  subject  of  extensive  and  complicated  lej^islatlon.  Of  this  subject 
CouKress  has  i^cneral  jurisdiction.  In  re  Kdward  Klein,  1  How.  277.  note; 
s.  c.  2  X.  V.  I.eir.  <)l>s.  J,S5;  in  re  Silverman.  -1  H.  U.  o2'ri\  s.  c.  1  Saw.  410;  s.  o. 
2  Abb.  C.  (\  24:i. 

Bankrui>try  bears  a  ineanin,^  <'o-extcnsive  with  insolvency,  and  Is  equiv- 
alent it)  liiat  word  in  the  ('unstitntinii.  Kunzler  v.  Kohau.s,  5  Hill,  317; 
Sackett  V.  Andross.  T.  Ilill,  ;',L'T;  Mnrse  v.  Ilovey.  1  Harb.  Ch.  i()4;  s.  c.  1 
Sandf.    Ch.    1M. 

The  grant  i.s  a  ju'iant  nf  ]»]eii.'iry  p(»wer  over  the  "subject  of  bankrupt- 
cies." Tlir*  siibjeei  of  baid^ruiiieies  includes  the  distribution  of  the  prop- 
erty (}f  tlie  fraiidiilt^ni  <>r  iiisnlveiit  «lebt(»r  anion^r  his  creditors,  and  the 
dis'  harj^'e  of  the  debmr  from  liis  cniiiraets  and  letral  lialdlities,  as  well  as 
all  the  liiierniejliait   and  Ineich  ntal  matters  tending  to  the  accomplishment 
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or  promotion  of  these  two  principal  ends.  Congress  is  given  full  power 
over  tbia  8Ul)ject,  with  the  one  qualification,  that  its  laws  thereon  shall  be 
uniform  throughout  the  United  States.    In  re  Silrerman,  4  B.  R.  523;  s.  c. 

1  Saw.  410;  s.  c.  2  Abb.  C.  G.  243;  in  re  Reiman  &  Frledlander,  11  B.  R.  21; 
8.  c.  13  B.  R.  128;  a  c.  7  Ben.  455;  s.  c.  12  Blatch.  562. 

The  power  of  Congress  extends  to  all  cases  where  the  law  causes  the 
property  of  a  debtor  to  be  distributed  among  his  creditors.  This  is  its 
least  limit.  Its  greatest  is  a  discharge  of  the  debtor  from  his  contracts. 
All  intermediate  legislation  affecting  substance  and  form,  but  tending  to 
further  the  great  end  of  the  subject  —  distribution  and  discharge  —  is  in 
the  competency  and  discretion  of  Congress.  In  re  Edward  Klein,  1  How. 
277,  note:  &  c.  2  N.  Y.  Leg.  Obs.  185;  in  re  Silverman,  4  B.  R.  523;  s.  c.  1 
Saw.  410;  s.  c.  2  Abb.  C.  C.  243. 

To  this  power  there  is  no  limitation,  and  consequently  it  is  competent  to 
Congress  to  act  on  the  whole  subject  of  bankruptcy  with  a  plenary  discre- 
tion.   In  re  Irwine,  1  Penn.  L.  J.  291. 

The  power  conferred  is  without  restriction,  save  in  its  uniformity.  It  Is 
plenary,  and  in  reference  to  its  subject  may  be  exercised  with  the  same 
latitude  as  the  like  power  has  been  and  may  be  by  the  British  Parliament. 
Kunzler  v.  Kohaus,  5  Hill,  317;  in  re  Eld  ward  Klein,  1  How.  277,  note;  s.  c. 

2  N.  y.  Leg.  Obs.  185. 

Congress  in  passing  laws  on  the  subject  of  bankruptcies  is  not  restricted 
to  laws  with  such  scope  only  as  the  English  bankruptcy  laws  bad  when  the 
Constitution  was  adopted.  The  power  is  general,  unlimited,  and  unre- 
stricted over  the  subject  In  re  Silverman,  4  B.  R.  523;  s.  c.  1  Saw.  410; 
8.  c.  2  Abb.  C.  C.  243;  in  re  Reiman  &  Frledlander,  11  B.  R.  21;  s.  c.  13 
B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12  Blatch.  562;  Thompson  v.  Alger,  53  Mass. 
42a 

The  frnmers  of  the  Constitution  did  not  intend  to  limit  the  power  to  any 
'particular  class  of  persons.  Morse  v.  Hovey,  1  Saudf.  Ch.  187;  s.  c.  1  Barb. 
Ch.  404;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2  N.  Y.  Leg.  Obs.  185; 
Kunzler  v.  Kohaus,  5  Hill,  317;  in  re  California  Pacific  R.  R.  Co.,  11  B.  R. 
1U3:  B.  c.  3  Saw.  240;  in  re  Silverman,  4  B.  R.  523;  s.  c.  1  Saw.  410;  s.  c.  2 
Abb.  C.  C.  243. 

It  is  not  necessary  that  a  bankruptcy  law  shall  provide  for  the  debtor's 
discharge.    In  re  California  Pacific  R.  R.  Co.,  11  B.  R.  108;  s.  c.  3  Saw.  240. 

Congress  may  establish  a  system  of  voluntary  as  well  as  involuntary 
bankruptcy.  Loud  v.  Pierce,  25  Me.  233;  Lalor  v.  Wattles,  8  III  225;  Kunz- 
ler V.  Kohaus,  5  Hill,  317;  in  re  Edward  Klein,  1  How.  277,  note;  s.  c.  2 
N.  y.  Lvg.  Ot»s.  185;  Morse  v.  Hovey,  1  Sandf.  Ch.  187;  s.  c.  1  Barb.  Ch. 
404;  Thompson  v.  Alger,  53  Mass.  428;  State  Bank  v.  Wilbom,  6  Ark.  35; 
Keene  v.  Mould.  16  Ohio,  12;  Cutter  v.  Folsom,  17  N.  H.  139;  McOormlck  v. 
Pickering.  4  N.  Y.  276;  Rowan  v.  Holcomb,  16  Ohio,  463;  Dresser  v.  Brooks, 

3  Barb.  420;  Hastings  v.  Fowler,  2  Ind.  216;  Reed  v.  Vaughan,  15  Mo.  137; 
in  re  Irwine,  1  Penn.  L.  J.  291. 

'  The  directly  granted  power  over  bankruptcies  carries  the  incidental  au- 
thority to  modify  the  obligation  of  contracts  so  far  as  the  modification  may 
result  from  a  legitimate  exercise  of  the  delegated  power.  A  discharge 
may  therefore  l«e  granted  releasing  the  debtor  from  contract  subsisting  at 
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the  time  when  the  law  was  passed.  Kunzler  v.  Kohaus,  5  Hill,  317;  Sackett 
V.  Andross,  5  Hill,  327;  in  re  Edward  Kleiu,  1  How.  277,  note;  s.  c.  2  N.  Y. 
Leg.  Obs.  185;  Morse  v.  Hovey,  1  Sandf:  Ch.  187;  s.  c.  1  Barb.  Ch.  404; 
Loud  V.  Pierce,  25  Me.  233;  Keene  v.  Mould,  16  Ohio,  12;  McCormick  v. 
Pickering,  4  N.  Y.  270;  in  re  Irwine,  1  Penn.  L.  J.  291. 

Congress  may  pass  a  law  which  will  have  the  efifect  to  make  void  an 
assignment  w^hich  is  valid  under  the  State  laws.  In  re  Henry  Brenne- 
mau,  Crabbe,  450. 

The  power  to  enact  a  bankruptcy  law  implies  the  power  to  make  It  effi- 
cient.    The  end  Implies  the  means.     Russell  v.  Cheatham,  10  Miss.  703. 

Congress  has  the  power  not  only  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies,  but  also  to  commit  the  execution  of  the  system  to 
su<!ii  t'cderai  courts  as  it  may  see  fit,  and  to  prescribe  such  modes  of  pro- 
cedure, and  means  of  administering  the  system  as  it  may  deem  best  suited 
to  carry  tho  law  Into  successful  operation.  Shearman  v.  Bingham,  5  B.  R. 
34;  s.  c.  7  B.  K.  41)0;  s.  c.  3  C.  L.  N.  258;  (Joodall  v.  Tuttle,  7  B.  R.  103; 
8.  c.  3  Blss.  210;  Mitchell  v.  Manuf.  Co.  2  Stoiy,  W8. 

Congress  has  the  power  to  define  what  and  how  much  of  the  debtor's 
property  shall  bo  exempt  from  the  claims  of  his  creditors.  In  re  Reiman 
&  Friedlandor,  11  B.  R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12 
Blatoh.  502. 

■ 

To  come  within  the  constitutional  provision,  a  bankruptcy  law  must  be 
a  uniform  law  througlioul  the  United  St4ites.  A  law  which  prescribes  one 
rule  In  one  district  and  a  different  one  in  another  can  not  be  regarded 
as  a  uniform  law.     Kittredge  v.  Warren,  14  N.  H.  bOO. 

Tlie  laws  established  by  Congress  on  the  subject  of  bankruptcies  under 
the  power  conferred  by  tlie  Constitution,  must,  indeed,  be  uniform  through- 
out tlie  I'nited  States.  But  tlie  extent  to  which  this  power  shall  be 
exercised  rests  in  the  discretion  of  Congress.  Uniformitj'  is  required  in 
the  national  legislation  only,  and  tlie  laws  of  the  several  States  may  be 
left  in  force  so  long  and  to  such  extent  as  Congress  may  see  fit  Day  v. 
Bard  well,  3  B.   K.  47^);  s.  c.  1)7  Mass.  240. 

State  Insolvent  Laws. —  Tlie  power  granted  bj'  C'ongress  may  be  exer- 
cised or  (lecliiu'tl  as  tlie  wisdom  of  that  body  shall  decide.  If,  in  the  opin- 
ion of  Con;;rcss,  uniform  laws  concerning  bankruptcies  ought  not  to  be 
established,  it  does  not  follow  that  partial  laws  may  not  exist  or  that 
State  legisliili(»n  on  the  subject  must  (H^ase.  It  is  not  the  mere  existence 
of  the  power,  but  its  exercise  which  is  incompatible  with  the  exercise 
of  the  saiiK'  power  by  the  States.  It  is  not  the  right  tx)  establish  these 
uniform  laws,  but  their  actual  establishment  which  is  inconsistent  with 
the  i»artial  nets  of  tlie  States.  Sturi:is  v.  Crowniiishield,  4  Wheat-  122; 
Klanchaid  v.  Paissell.  V\  Mass.  1;  rarniers'  Bank  v.  Smith,  3  S.  &  R.  63; 
Betts  V.  Barley,  21>  Mass.  r.72-.  Adams  v.  Storey,  1  Paine,  79;  Pugh  v. 
Bussel.  2  Blackf.  25>4;  Al(«xander  v.  Cibsou.  1  X.  &  McC.  480.  Contra. 
Vanuxeni  v.  Ua/ellmrsts.  4  N.  J.  liH!;  Ohh^ns  v.  Ilallet.  5  N.  J.  400;  Golden 
V.  Prince,  .''>  Wash.  IMVj;  Masr.n  v.  Nash.  1  Breese.  10;  Ballantlne  v.  Haight, 
10  N.  J.   190. 
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One  prominent  reason  why  the  power  was  given  to  (Congress  was  to 
secure  to  the  people  of  the  United  States,  as  one  people,  a  uniform  law 
by  which  a  debtor  might  be  discharged  from  his  previous  engagements, 
and  his  future  acquisitions  exempted  from  his  previous  engagements. 
The  rights  of  debtor  and  creditor  equally  entered  into  the  minds  of  the 
framers  of  the  Constitution.  The  great  object  was  to  deprive  the  States 
of  the  dangerous  power  to  abolish  debts.  In  re  £3dward  Klein,  1  How. 
277.  note;  s.  c.  2  N.  Y.  Leg.  Obs.  185. 

The  peculijir  terms  of  the  grant  deserve  notice.  Ck>ngress  is  not  au- 
thorized merely  to  pass  laws  the  operation  of  which  shall  be  uniform, 
but  to  establish  uniform  laws  on  the  subject  throughout  the  United  States. 
This  establishment  of  uniformity  is  perhaps  incompatible  with'  State  legis- 
lation on  that  part  of  the  subject  to  which  the  acts  of  Ck>ngress  may  ex- 
tend.   Sturgis  V.  Crowninshield,  4  Wheat.  122. 

The  right  of  the  States  to  pass  a  bankruptcy  law  is  not  extinguished  but 
merely  suspended  by  the  enactment  of  a  general  bankruptcy  law.  The  re- 
peal of  that  law  can  not  confer  the  power  on  the  States,  but  it  removes 
a  disability  to  its  exercise,  which  was  created  by  the  act  of  Congress. 
Ibid. 

The  bankruptcy  act,  as  soon  as  it  took  effect,  ipso  facto,  suspended  all 
action  upon  future  cases  arising  under  the  insolvent  laws  of  the  State, 
where  the  insolvent  laws  aot  upon  the  same  subject-matter  and  the  same 
persons  as  the  bankruptcy  act;  and  all  proceedings  upon  such  cases  com- 
menced under  the  State  laws  after  that  time  are  null  and  void.  Common- 
wealth v.  O'Hara,  1  B.  R.  86;  s.  c.  6  Phila.  402;  s.  c.  6  A.  L.  Reg.  765; 
Perry  v.  Langley,  1  B.  R.  559;  s.  c.  1  L.  T.  B.  34;  s.  c.  7  A.  L.  Reg.  429; 
Van  Nostrand  v.  Carr,  2  B.  R.  485;  s.  c.  30  Md.  128;  Martin  v.  Berry,  2 
B.  R.  629;  8.  c.  37  Cal.  208;  s.  c.  2  L.  T.  B.  180;  Comer  v.  Miller  et  al.,  1 
B.  R.  403;  Shears  v.  Solhinger,  10  Abb.  Pr.  (N.  S.)  287;  in  re  Reynolds, 
0  B.  R.  50;  s.  c.  8  R  I.  485;  in  re  Lucius  Eames,  2  Story,  322;  Bishop  v. 
Locwen,  2  Penn.  L.  J.  .S64;  Oris  wold  v.  Pratt,  49  Mass.  16;  Rowe  v.  Page, 
13  B.  R.  366;  s.  c.  54  N.  H.  190. 

The  State  insolvent  laws  are  not  entirely  abrogated.  They  exist  and 
operate  with  full  vigor  until  the  bankruptcy  law  attaches  upon  the  person 
and  property  of  the  debtor.  In  re  John  Ziegenfuss,  2  Ired.  463;  Reed  v. 
Taylor,  4  B.  R.  710;  s.  c.  32  Iowa,  209. 

Two  statutes  having  the  same  general  object,  and  acting  upon  the  same 
persons  and  the  same  cases,  by  different  modes  and  in  different  jurisdic- 
tions, must  be  in  conflict  with  each  other.  Though  the  modes  by  which 
the  remedy  le  administered  may  vary,  yet  where  the  bankruptcy  act  and 
the  State  insolvent  law  have  substantially  the  isame  scope  and  object, 
and  act  upon  the  same  persons  and  cases,  the  State  insolvent  law  is  sus- 
pended. The  act  of  Congress  is  both  a  bankruptcy  act  and  an  insolvent 
act  Martin  v.  Berry,  2  B.  R.  629;  s.  c.  37  Cal.  208;  s.  c.  2  L.  T.  B.  180; 
Van  Nostrand  v.  Carr,  2  B.  R.  485;  s.  c.  30  Md.  128. 

The  jurisdiction  of  the  bankruptcy  act  does  not  depend  upon  the  right 
of  the  debtor  to  ultimately  obtain  a  discharge.  If  his  case  oomes  within 
the  provisions  of  the  bankruptcy  act  he  can  not  obtain  a  discharge  under 
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the  State  insolvent  law,  even  though  his  assets  are  not  sufficient  to  pay 
thirty  per  centum  on  the  claims  that  may  be  proved  against  his  estate. 
Van  Nostrand  v.  Carr,  2  B.  R.  485;  s.  c.  30  Md.  128. 

If  the  debtor  has  not  committed  an  act  of  bankruptcy,  and  declines 
to  go  into  voluntary  bankruptcy,  a  creditor  may  proceed  against  him 
under  the  Stat«  insolvent  law,  where  such  proceedings  are  in  harmony 
with  the  purpose  of  the  bankruptcy  law,  for  the  State  insolvent  law  re- 
mains in  full  force  in  respect  to  all  iiersons  and  matters  over  which  the 
bankruptcy  law  declines  to  take  jurisdiction.  Geery's  Appeal,  43  Conn- 
289. 

The  State  insolvent  laws  were  not  suspended  until  the  1st  day  of  June, 
1807.     Augsbury  v.  Grossman,  17  N.  Y.  Supr.  387.     - 

State  Insolvency  Laws. —  Act  of  1898,  Ch.  7,  Sec.  71.    *     *     ♦ 

b  Proceedings  commenced  under  State  insolvency  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it. 

Jurisdiction.—  If  a  State  court  has  acquired  jurisdiction,  und^r  a  State 
law,  of  a  case  in  insolvency,  and  is  cn^ajred  in  settling  the  debts  and 
distributing  the  assets  of  the  insolvent  befoi*e  or  at  the  date  at  which  the 
act  of  Congress  upon  the  same  subject  takes  effect,  the  State  court  may, 
lUivertlieless,  proceed  with  the  case  to  its  final  conclusion,  and  its  action 
in  tlie  matter  will  l>e  as  valid  as  if  no  law  upon  the  subject  had  been 
passed  by  Congress.  Martin  v.  Berry,  2  B.  R.  021);  s.  c.  37  Gal.  308;  s.  o. 
2  L.  T.  B.  180;  Meelvins,  Kelly  iK:  Co.  v.  Creditors.  3  B.  R.  oil;  s.  c.  19 
La.  An.  497;  in  re  Kli  llorton,  5  Law  Rep.  4G2;  in  re  Bela  Judd,  5  La\^ 
Rep.  328;  West  v.  Creditors,  .5  Rol).  (Lju)  2(J1;  s.  c.  8  Rob.  (I^)  123;  Dwight 
V.  Simon,  4  La.  An.  400;  Ijsirrabee  v.  TaH)Ot.  5  Gill,  420;  Lavender  v. 
Gosnell,  12  B.  R.  282;  s.  c.  43  Md.  ir.3;  Longis  v.  Creditors,  20  I^.  An.  15. 

If  tlie  del)tor  was  divested  of  liis  property  under  tlie  State  insolvent  law 
at  tne  time  of  tlie  adoption  of  tlie  t)ankriiptcy  law,  the  jurisdiction  of  tne 
State  court  is  not  affected  therel)y.     .Iiuld  v.  Ives,  4,")  Mass.  401. 

All  proceedings  on  a  j^etition  to  ('<)nipel  an  insolvent  debtor  to  surrender 
his  property,  which  are  jjendiiig  at  the  time  when  the  proceedings  in 
baiikriii>tcy  were  connnenced.  sliouM  be  stnyiMl  until  an  assignee  is  ap- 
I)oiuted.     A\'est  v.  CriHlitors,  4  Itob.  (La.)  SS;  s.  c.  8  Rob.  (La.)  12.3. 

The  jurisrliction  of  the  State  court  attaches  from  the  moment  when 
It  makes  the  order  staying  the  creditors  from  all  interference  with  the 
property  of  the  debtor.  From  that  time  the  State  court  has  the  legal 
ciisto<ly  and  control  of  his  estate.  Martin  v.  Beri-j'.  2  B.  IL  021>;  s.  c 
.37  Cal.  20S;  s.  c.  2  L.  T.  K.  ISo;  Mcckiiis,  Kelly  cS:  Co.  v.  Cre<lItors.  3  B.  R. 
,M1;  s.  c.  in  La.  An.  4U7. 

A  suit  to  «om]K'l  a  new  surren<lcr  is  a  new  suit,  and  not  a  continuation 
of  the  suit  ill  insolvcn*  y  previously  ponding.  The  susi)ension  of  the  State 
insolvent  law  hy  tlie  enact iiieut  of  the  l>Mnlvrupt<'y  law  l>efore  the  snrrend(*r 
was  (ti'dored.  divestcfl  tlie  St;ite  <-ourT  of  its  jui'isdiction  over  ca.ses  pre- 
viously iustliuted.  ,'ind  n(»  lunlier  i)i*Meer(lings  can  Ik?  had  therein.  Fisk 
V.  Montgomery,  21  La.  An.  44»;. 
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The  State  laws  relating  to  Insolyent  corporations  were  superseded.  The 
State  courts  have  jurisdiction  as  far  as  the  forfeiture  of  the  charter  of 
a  corporation  for  insolvency  is  concerned;  but  with  the  decree  of  for- 
feiture their  jurisdiction  ends.  They  can  not  go  on  and  administer  upon 
the  property  of  a  corporation  aa  the  property  of  an  insolvent  corporation, 
for  the  insolvent  laws  of  a  State  touching  corporations  are  no  longer  in 
force.  Thomhill  et  al.  v.  Bank  of  Louisiana  et  al.,  3  B.  R.  435;  s.  c.  5 
B.  R.  367;  s.  c.  1  Woods,  11;  s.  c.  1  L«.  T.  B.  156;  s.  a  3  L.  T.  B.  38;  in  re 
Merchants*  Ins.  Co.,  6  B.  R.  43;  s.  c.  3  Biss.  162;  s.  c.  2  L.  T.  B.  243. 

The  treatment  which  a  corporation  may  receive  at  the  hands  of  the 
State  court  can  not  avail  to  sustain  that  court's  control  over  the  assets. 
If  the  fact  of  insol'Tency  exists,  and  the  corporation  is  within  the  pro- 
Tlslona  of  the  bankruptcy  law,  the  Federal  courts  sitting  in  bankruptcy  have 
exclusive  jurisdiction  of  the  property,  and  the  fact  that  a  State  law  does 
not  purport  or  attempt  to  relieve  the  debtor  from  his  debts  can  not  be 
urged  as  a  reason  why  the  State  court  should  hold  the  assets  and  admin- 
ister them  after  proper  proceedings  in  bankruptcy  have  been  instituted 
in  the  Federal  courts.  So  far  as  a  State  law  attempts  to  administer  on 
the  effects  of  an  insolvent  cTebtor,  and  distribute  them  among  creditors. 
It  Is,  to  all  intents  and  purposes,  an  insolvent  law,  although  it  may  not 
authorize  the  discharge  of  the  debtor  from  further  liability.  If  the  fact 
of  insolvency  does  not  exist,  the  State  court  may  probably  have  the  right 
to  administer  the  assets  as  an  incident  to  a  proceeding  for  the  dissolution 
of  the  corporation,  but  when  Insolvency  intervenes  so  as  to  make  the 
debtor  a  proper  subject  for  the  operation  of  the  bankruptcy  law,  the  ex- 
clusive jurisdiction  of  the  bankruptcy  court  attaches,  and  the  State  court, 
and  those  acting  under  its  mandates,  must  surrender  the  control  of  the 
assets,  whatever  may  be  the  final  decree  in  regard  to  the  oontinuance  of 
the  corporation.  In  re  Merchants*  Ins.  Co.,  6  B.  R.  43;  s.  c.  3  Biss.  162; 
8.  c.  2  L.  T.  B.  243;  Thomhill  et  al.  v.  Bank  of  Louisiana  et  al.,  3  B.  R. 
435;  s.  c.  5  B.  R.  367;  s.  c.  1  Woods,  11;  s.  c.  1  L.  T.  B.  156;  s.  c.  3  L.  T. 
B.  38;  in  re  Independent  Ins.  Co.,  6  B.  R.  169,  260;  s.  c.  1  Holmes,  103; 
Piatt  V.  Archer,  6  B.  R.  465;  s.  c.  9  Blatch.  559;  Shryook  v.  Bashore,  13 
B.  R.  481;  s.  c.  15  B.  R.  283;  s.  c.  82  Penn.  159. 

A  proceeding  In  bankruptcy  is  not  the  exclusive  method  of  winding  up 
insolvent  corporations.  The  bankruptcy  act  does  not  ipso  facto  suspend 
State  laws  for  the  collection  of  debts.  Chandler  v.  Slddle,  10  B.  R.  236; 
a  €9.  3  Dillon,  477. 

A  State  law  to  abolish  Imprisonment  on  civil  process  in  certain  cases, 
which  is  limited  to  the  single  instance  of  Involuntary  confinement,  and 
whose  aim  and  purpose  Is  simply  to  liberate  the  person.  Is  not  superseded. 
Steelman  v.  Mattix,  36  N.  J.  344;  Shears  v.  Solhinger,  10  Abb.  Pr.  (N.  S.) 
287;  in  re  Reynolds,  9  B.  R.  50;  s.  c.  8  R,  I.  485;  Jordan  v.  Hall,  9  R.  I. 
218;  In  re  Rank,  Crabbe,  493. 

If  the  distribution  of  the  property  is  merely  incidental  to  the  release 
of  the  person  from  imprisonment,  and  the  debt  is  not  discharged,  the 
proceeding  is  not  a  proceeding  irf  bankruptcy.  Steelman  v.  Mlrttix,  36 
N.  J.  344. 
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The  bankruptcy  act  can  not  affect  the  determination  of  a  debtor's  right 
to  be  discliarged  by  taking  the  poor  debtor's  oath,  and  of  his  liabuiiy 
to  imprisonment  by  way  of  punishment  for  fraud,  upon  proceedings  which 
were  commenced  liefore  the  act  took  effect.  Stockwell  v.  Sillow^ay,  100 
Mass.  287. 

In  an  action  on  a  bond  given  on  the  arrest  of  the  debtor,  and  con- 
ditioned that  he  will  apply  for  the  benefit  of  the  State  insolvent  laws,  a 
plea  that  he  has  since  obtained  a  discharge  under  the  bankruptcy  law  is 
a  valid  plea,  unless  tlie  debt  Is  one  that  is  not  released  by  a  discharge. 
Hubert  v.  Horter,  14  B.  R.  430;  s.  o.  24  Pitts.  L.  J.  19;  Barber  v.  Rogers, 
71  Penn.  362;  Nesbit  v.  Greaves,  G  W.  &  S.  120. 

A  bond  to  apply  for  the  benefit  of  the  State  insolvent  laws,  and  if  he 
fails  to  be  discharged  to  surrender  himself  to  the  sheriff  is  valid.  The 
undertaking  is  in  the  alternative,  either  to  obtain  a  discharge  or  to  re- 
turn to  the  condition  from  which  he  was  released.  If  he  can  not  apply 
for  the  benefit  of  the  State  insolvent  laws  because  they  are  suspended, 
he  must  perform  the  other  alternative  of  the  condition.  Steelman  v. 
Maitix,  3G  N.  J.  344. 

A  State  insolvent  law  which  merely  protects  the  person  from  imprison- 
ment, without  affecting  contracts,  is  not  supereeded,  although  it  also  pi*o- 
vides  for  the  distribution  of  tlw  debtor's  property.  Sullivan  v.  HiesklU, 
Cral)l)c,  525;  s.  c.  4  Penn.  L.  J.  171. 

A  State  law  providing  for  the  arrest  and  punishment  of  frautUdent 
debtors  is  not  suspended  by  the  bankruptcy  law.  Scully  v.  Kirki>atrick, 
79   Penn.  324. 

The  bankniptcy  law  does  not  suiiersede  the  State  laws  relating  to  the 
settlement  of  the  insolvent  estate  of  lunatics,  spendthrifts,  or  deceased 
persons.     Hawkins  v.  Learned,  54  N.  H.  .333. 

A  State  law  which  makes  a  transfer  by  an  insolvent  with  intent  to  give 
a  preference  operate  as  an  assignment  for  the  l>enetit  of  all  creditoi-s  is 
not  an  insolvent  law,  and  is  not  superseded  by  the  bankruptcy  law.  Eber- 
sole  V.  Adams,  13  B.  R.  141;  s.  c.  10  Bush,  8:3:  Linthicum  v.  Fenley,  11 
Bush.   131. 

The  bankruptcy  law  does  not  supersede  a  State  law  regulating  as.sign- 
ments  for  the  l)enetit  of  creditors.  Mayer  v.  Hillnian,  13  B.  R.  440;  s.  c. 
91  U.  S.  40(5;  in  re  Hawkins  et  al.,  '2  H.  R.  378;  s.  c.  34  Conn.  548;  Beck  v. 
Parker,  05  Penn.  2(12;  Maltbie  v.  Ilotdikiss,  5  B.  R.  485;  s.  c.  38  Conn. 
80. 

A  State  law  wliicli  provides  a  uhkIc  of  apportioning  tlie  losses  of  a  sav- 
ings bank  among  the  depositors  is  valid,  altliough  it  was  passed  while  the 
bankruptcy  law  was  in  force.  Simpson  v.  Savings  Bank,  15  B.  R.  385;  s.  c. 
50  X.  II.  400. 

A  provisi(»ii  in  State  law  which  prohil>its  an  insolvent  corporation  from 
transferring  its  jirnperty  with  the  intention  to  give  a  preference  is  super- 
seded.    I'^rencli   v.  O'Hrien.   r,'2   How.   Pr.   :^J»4. 

An  act  whirh  i>r«»vi(les  for  tlie  arrest  of  a  debtor  who  removes  or  dis- 
poses of  his  i>ro])erty  with  the  intent  to"  defraud  his  creditors  is  not  super- 
seded.    Gregg  V.  Hilsen,  34  Leg.  Int.  20. 
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The  law  allowing  assignments  for  the  benefit  of  creditors  \s  not  a  part 
of  the  insolvent  laws,  and  is  not  superseded  by  the  bankrupt^ylaw.  Cook 
V.  Rogens,  13  B.  R.  97;  s.  e.  31  Mich.  391;  s.  c.  14  A.  L.  Reg.  ^;  Van  Heiu 
V.  Elkus,  15  B.  R.  195;  s.  e.  15  N.  Y.  Supr.  516. 

An  assignment  made  as  a  part  of  the  machinery  of  a  State  inso'lY^nt 
law,  and  deriving  all  its  validity  and  efficacy  from  the  statute  is  ^fA^* 
Shryock  v.  Bashore,  13  B.  B.  481;  s.  c.  15  B.  R.  283;  s.  c.  82  Penn.  159;- 
Rowe  V.  Page.  13  B.  R.  366;  s.  c.  54  N.  H.  190. 

Whether  an  assignment  in  proceedings  under  a  State  insolvent  law  is 
void,  is  a  question  that  may  be  raised  in  a  collateral  action.  Shryock  v. 
Bashore,  13  B.  R.  481;  s.  c.  15  B.  R.  283;  s.  c.  82  Penn.  158. 

The  insolvent  laws  are  no  further  suspended  than  they  seek  upon  notori- 
on 8  grounds  to  seize  and  distribute  the  efTeots  of  the  debtor  among  his 
creditors  generally.  A  statute  for  the  more  effectual  appropriation  of  a 
debtor's  property  to  satisfy  an  individual  debt  is  not  suspended.  Bertheloo 
V.  Betts,  4  Hill,  577. 

The  State  insolvent  laws  were  not  suspended  until  June  1,  1867.  Day 
V.  Bardwell  et  al.,  3  B.  R.  455;  s.  c.  97  Mass.  246;  Martin  v.  Berry,  2  B.  R. 
629;  s.  c.  37  Cal.  208;  s.  c.  2  L.  T.  B.  180;  Chamberlain  v.  Perkins,  51  N.  H. 
336. 

The  State  laws  are  operative  to  some  extent  and  for  some  purposes. 
They  are  clearly  operative  in  all  cases  which  are  not  within  the  provisions 
of  the  bankruptcy  law.  Shepardson's  Appeal,  36  Ck)nn.  23;  Clarke  v.  Ray, 
1  H.  &  J.  318;  in  re  Wlutemitz,  4  B.  R.  (quarto)  127;  s.  c.  18  Pitts.  L.  J.  61. 

The  bankruptcy  law  applies  only  to  cases  where  the  debtor  owes  debts 
provable  under  the  act  exceeding  the  amount  of  three  hundred  dollars. 
When  the  debts  do  not  exceed  that  amount,  the  oase  is  not  within  the 
purview  of  the  act.  Before  proceedings  under  the  State  law  can  be  held 
to  be  erroneous,  it  must  affirmatively  appear  that  the  debts  are  more 
than  that  amount  Until  then,  there  is  no  conflict  of  laws,  and  courts 
w^ill  not  presume  that  the  debts  are  more  or  less  than  that  amount.  Shep- 
ardson's  Appeal,  36  Conn.  23. 

The  State  insolvent  laws  are  still  in  force  so  far  as  they  affect  debts 
that  will  not  be  released  by  a  discharge  under  the  bankruptcy  act,  such  as 
debts  created  by  the  fraud  of  the  bankrupt  Where  the  bankruptcy  act 
expressly  excepts  a  class  of  cases,  it  must  have  been  the  intention  of 
Congress  not  to  interfere,  in  such  specified  class,  with  the  laws  of  the  sev- 
eral States.  A  party  imprisoned  under  a  Judgment  founded  upon  a  fraud- 
ulent debt,  may  take  the  benefit  of  the  State  insolvent  laws  for  the  pur- 
pose of  obtaining  a  release  and  discharge  from  that  debt.  In  re  Winter- 
nitz,  4  B.  R.  (quarto)  127;  s.  c.  18  Pitts.  L.  J.  61;  Stepp  v.  Stahl,  2  W. 
N.  80. 

The  State  insolvent  laws  are  suspended  even  as  between  citizens  of 
the  same  State.    Cassard  et  al.  v.  Kroner,  4  B.  R.  569. 

An  attachment  law  which  permits  a  writ  of  attachment  to  issue  for 
the  causes  which  would  be  sufficient  to  authorize  the  institution  of  pro- 
ceedings In  involuntary  bankruptcy,  and  authorizes  the  distribution  of 
the  property  equally  among  all  the  creditors,  is  superseded.  Tobln  v. 
Trump,  3  Brewst.  288;  s.  c.  7  Phila*  123. 
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Whether  t^  Sfafe  -  lusolvDat  law  1b  imconBtltutional,  Is  a  questloa  that 
can  not  be  rnlet^  by  the  defeiiduiLt  In  an  action  by  au  Insolvent  trustee  to 
riseoTei'-fi  delit  due  to  the  eatate.  Shryock  v.  Bashore,  13  B.  B-  48;  b.  o. 
15  B.-  R.'nta;  a.  c.  »2   Tenn.  150. 

.'Clvar&  Is  a  tuaterial  dlBtluctlon  between  discharging  a  debtor  and  distnb- 
Utlu^'bls  aasets  uiiiaug  Ills  <:reilItor8.  Tbe  baakn]]>t<.'y  ad  was  demanded 
-  jind  luissed  iiialuly  for  ilie  former.  The  latt«r  Is  In  It^  nature  Incidental 
■,  to  the  former,  whlcli  1b  tbe  principal  thing.  There  probably  existed  In 
every  State,  at  the  time  of  the  iwssage  of  the  bankruptcy  law,  some  stat- 
utory provlsloiw  for  the  distribiitlou  of  tbe  effects  of  InBolveut  debtora 
uuioiig  tJieJr  creditoi'B,  and  It  eiiu  hardly  be  supposed  that  CongreBs  In- 
tended to  repeal  or  suHpend  those  State  laws,  except  so  far  as  was  neces- 
sary for  the  aceomplishuient  of  the  main  object  In  view,  and  that  necea- 
Bity  may  well  be  liiitiied  to  those  cnsem  over  wblch  tbe  Federal  courio 
actually  assert  their  Jurisdiction  withlu  the  time  limited  for  that  purpose. 
An  asslgunient  under  the  Slate  Inw  Is  good  unlesn  attacked  within  six 
months.  If  all  the  parties  concerned  desire  that  the  estate  may  he  settled 
lu  tbe  Slate  coiirla.  It  can  be  done.  Should  a  ciise  arise  In  which  there 
will  he  iin  rictual  ciinfllci  i)(  jiiriHdiMioii.  Ihi'  Smte  nmrls  must  yiflil  to 
the  Federal  courts,  iind  when  the  liunkrupti'y  court,  wllbln  (he  time  lim- 
ited, aanerta  its  Jurisilli'liiin.  ihe  lu-iK-i'ciliujis  In  the  Stale  coun  are  thereby 
superseded.  Should  the  Stale  couils  iillempt  to  pBUt  a  cerllflcate  of  dis- 
charge to  an  insolvent  debtor,  no  coiiil  would  give  iiiiy  effent  lo  It.  M.ilt- 
hle  V.  IIotchklsB.  5  B,  It.  485;  a.  c.  38  Conn.  W»;  Reed  v.  Taylor.  4  B.  II. 
710;  B.  c.  S-i  lowii,  2m. 

Ah  a  bankruptcy  law  niett'ly  s-uspcmlB  Slate  Insolvent  laws  without  re- 
ptdliug  theui.  they  revive  and  are  In  force  on  llie  rejieal  of  the  bankruptcy 
law.  and  need  not  be  re-en ai.'teil.  I^avcudcr  v.  (losnell,  12  B.  B.  282;  e.  c. 
43  xMd.  ir>3. 

The  haukniptcy  law  must  prevail  in  i-nscs  wiicre  it  conflicts  with  the 
ordinance  of   ITST.     Str)\v  v.   I'arks,  1  Chund.   liu. 


•^.-iifsii' ' 


TITLE  V. 

COURT  AND  COURTS  OF  BANKRUPTCY. 


Act  op  1898,  Ch.  1,  §  la.  Definitions.—  (24)  "  States  "  shall  include 
the  territories,  the  Indian  Territory,  Alaska,  and  the  District  of 
Columbia;  (7)  "court"  shall  mean  the  couri;  of  bankruptcy  in  which 
the  proceedings  are  pending,  •and  may  include  the  referee;  (8)  "  courts 
of  bankruptcy  "  shall  include  the  district  couri:s  of  the  United  States 
and  of  the  Territories,  the  supreme  couri;  of  the  District  of  Columbia, 
and  the  United  States  couri:  of  the  Indian  Territory,  and  of  Alaska; 
and  (3)  "  appellate  courts  "  shall  include  the  circuit  couris  of  appeals 
of  the  United  States,  the  supreme  courts  of  the  Territories,  and  the 
Supreme  Court  of  the  United  States. 

§  2.  That  the  courts  of  bankruptcy,  as  hereinbefore  defined, 
viz.,  the  district  courts  of  the  United  States  in  the  several  States,  the 
supreme  couri;  of  the  District  of  Columbia,  the  district  courts  of 
the  several  Territories,  and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  made  courts  of 
bankruptcy. 

§  23.  Jnrifldiction  of  IFnited  States  and  State  Courts. —  (a) 
The  United  States  circuit  courts  shall  have  jurisdiction  of  all  con- 
troversies at  law  and  in  equity,  as  distinguished  from  proceedings  in 
bankruptcy,  between  trustees  as  such  and  adverse  claimants  concern- 
ing the  .property  acquired  or  claimed  by  the  trustees,  in  the  same 
manter  and  to  the  same  extent  only  as  though  bankruptcy  proceed- 
ings had  not  been  instituted  and  such  controversies  had  been  between 
the  bankrupts  and  such  adverse  claimants. 

(b)  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant. 
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(c)  The  United  States  circuit  courts  shall  have  concurrent  jurisdic- 
tion with  the  courts  of  bankruptcy,  within  their  respective  territorial 
limits,  of  the  offenses  enumerated  in  this  Act. 

Act  of  1867,  §  563.— Eighteenth.  ♦  ♦  ♦  The  district 
courts  are  constituted  courts  of  bankruptcy,  and  shall  have  in  their 
respective  districts  original  jurisdiction  in  all  matters  and  proceedings 
in  bankruptcy. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  1,  14  Stat.  517.  Prior  Stat- 
utes—April 4,  1800,  ch.  19,  2  Stat  19;  Aug.  19,  1841,  ch.  9,  §  6,  5  Stat. 
441. 

Where  a  question  arises  Involvini?  right  of  national  bani^s  to  make 
loans  of  a  particular  character  upon  mortgage,  the  assignee  should  be 
permitted  to  litigate  such  questions  in  the  Federal  courts,  and  should 
not  be  sent  to  State  courts  to  try  it  upon  the  distribution  of  surplus  mon- 
eys in  a  foreclosure  suit;  or  in  a  suit  brought  by  the  party  holding  the 

«  

alleged  invalid  mortgage.     In  re  Duryea,  17  B.  R.  495. 

As  to  bankrupt  and  his  wife,  the  bankruptcy  proceedings  do  not  divest 
the  State  court  of  jurisdiction  of  an  action  to  foreclose  a  mortgage  given 
by  them.     McIIenry  v.  La  Soci6t6  PYangaise,  16  B.  R.  385. 

A  Stiite  court  has  no  jurisdiction  of  an  action  brought  against  a  trustee 
or  assignee  in  bankruptcy  to  enjoin  the  collection  of  the  assets  of  the 
bankrupt.     Southern  et  al.   v.  Fislicr,   16  B.   R.  414. 

Where  assignee  has  a  defense  to  a  judgment  which  is  available  in 
equity,  but  not  at  law,  it  sliould  l)e  asserted  by  an  indei>endent  suit  on 
th<»  equitable  side  of  the  court.  Stillwcll  v.  Walker,  Assignee,  17  B.  R. 
509. 

Tender  the  law  of  1807,  upon  a  bill  filed  by  an  assignee  in  bankruptcy, 
the  Circuit  Court  has  power  to  enjoin  the  prosecution  of  an  action  of 
trover  in  a  State  court  against  the  marshal  for  seizing  the  property  of 
a  tliird  person  under  liis  warrant  in  bankruptcy.  Hudson  v.  Schwab  et  al., 
18  B.  R,  480. 

Wliere  an  injunction  was  granted  in  a  cause  over  which  the  court  had 
clear  jurisdiction,  a  writ  of  mandanius  would  not  lie  to  vacate  it,  and 
tlie  rcMiUMly  was  l)y  ai)i)eal  from  tlie  first  decree.  Ex  parte  Schwab,  18 
B.  R.  307. 

An  ol)jccti()n  to  a  ]>ill  in  wliicli  th(»  complainant  describes  himself  as 
an  assignee,  that  he  is  not  leirnlly  such  assignee,  must  be  made  by  plea 
and  not  demurrer.     Nicholas  v.   Murray,   IS  B.   R.  409. 

Assignees  may  sue  to  recover  assets  of  the  bankrupt  in  courts  of  a 
district  other  than  tliMt  in  wliicli  decree  of  Imnkruptcy  was  entered. 
Dutcher  v.   Wright.   1»;   H.    H.   :\:\\. 

State  courts  have  jurisdiction  of  .'K'tions  brought  by  an  assignee  in 
bankruptcy  to  set  aside  luortun^ics  alleued  to  have  been  made  in  fraud 
of  the  bankruptcy  act.     Isett  v.  Stnart.  10  H.  R.  191. 

Section  711  of  the  rnilcd  St.-ites  Revised  Statutes,  which  gives  ex- 
clusive jurisdiction  tu  the  Fe<ler;il  courts  over  "all  matters  and  proceed- 


JuEisDiCTiON  OP  Courts.  106 

IngB  in  bankruptcy/'  does  not  extend  to  actions  brought  by  assigneee  to 
collect  the  assets  of  bankrupts.  Wente  v.  Young,  17  B.  R.  90;  Kidder  v. 
Honobln,  18  B.  R.  14(3. 

Concurrent  Jurisdiction  in  State  and  Federal  courts  over  actions  brought 
to  collect  assets  of  banki-upt,  whether  legal  or  equitable  or  of  whatever 
amount.    Ibid. 

A  State  court  has  Jurisdiction  of  an  action  brought  by  an  assignee  in 
bankruptcy  to  foreclose  a  mortgage  belonging  to  the  estate.  Burling- 
hame.  Assignee,  v.  Parce,  17  B.  R.  246. 

Acts  of  State  courts  done  in  the  due  exercise  of  their  Jurisdiction,  not 
conflicting  with  the  proper  decrees  and  Jurisdiction  of  the  Federal  courts, 
are  valid  and  binding  on  the  Federal  courts.  In  re  Keller  et  al.,  18  B.  R. 
10. 

Bule  of  Interpretation.— The  words  of  the  bankruptcy  act  were,  in 
most  parts  of  it,  wisely  taken  from  the  English  statutes  of  1849  and  1851, 
and  from  the  insolvent  law  of  Massachusetts.  In  applying  the  rule  that 
the  interpretation  of  a  law  forms  a  part  of  it,  the  construction  of  a  stat- 
ute by  the  courts  of  the  country  whose  legislature  enacted  it,  is  adopted. 
The  Supreme  Court  has  more  than  once  applied  this  rule  where  an  Amer- 
ican statute  has  been  taken  from  a  prior  English  one,  and  has  followed 
its  English  construction  where  the  meaning  might  otherwise  have  been 
doubtful.    Barnes  v.  Rettew,  8  PhUa.  133. 

Ex  antecedentibus  et  consequentibus  fit  optima  interpretatlo,  is  one  of 
the  most  important  canons  of  construction.  Every  part  of  a  statute 
should  be  brought  into  action  in  order  to  collect  from  the  whole  one  uni- 
form and  consistent  sense,  if  that  may  be  done;  or,  in  other  words,  the 
construction  must  be  made  upon  the  entire  statute,  and  not  merely  upon 
disjointed  parts  of  it.    Hall  v.  Deshler,  71  Penn.  299. 

In  the  construction  of  the  law  the  principle  of  uniformity  must  not  be 
out  of  sight,  for  such  construction  ought  to  be  put  on  a  statute  as  may 
best  answer  the  intention  the  makers  had  in  view.  Barstow  v.  Adams, 
2  Day,   70. 

While  a  construction  of  a  Federal  law  by  the  Federal  courts  other  than 
Supreme,  is  not  conclusive,  it  is  entitled  to  careful  consideration  in  the 
State  courts.    Frank  v.  Houston,  9  Kans.  406. 

The  English  decisloDS  properly  apply  as  rules  of  construction.  Roose- 
velt V.  Mark,  6  Johns.  Ch.  266;  Livermore  v.  Bagley,  3  Mass.  487;  Murray 
V.  De  Rottenham.  6  Johns.  Ch.  52;  Tucker  v.  Oxley,  5  Oranch,  34;  s.  c. 
1  Cranch  C.  O.  419;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14  B.  R.  311; 
a  a  8  C.  L.  N.  258. 

Character  of  the  Jurisdiction.—  Courts  of  bankruptcy,  as  they  existed 
in  England  at  the  time  the  act  was  passed,  were,  and  still  are,  separate, 
distinct  organizations,  with  powers  and  Jurisdiction  separate  and  distinct 
from  all  other  courts,  and  it  is  undoubtedly  in  this  sense  that  the  words 
are  used  in  the  act;  that  is,  courts  possessing  power  and  Jurisdiction  pe- 
culiar to  themselves.  The  only  difference  is,  that  here,  instead  of  creat- 
ing a  new  organization,  an  organization  already  existing,  known  as  the 
district  court,  is  taken  up  and  made  use  of  in  lieu  of  such  new  organiza- 
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tlon.  But  the  district  court,  when  acting  as  a  court  of  bankruptcy,  is 
none  the  less  a  separate  and  distinct  court,  exercising  powers  and  juris- 
diction separate  and  distinct  from  its  powers  and  Jurisdiction  as  a  dla- 
trict  Qourt,  than  If  it  were  such  separate  and  distinct  organization.  In  re 
Norrls,  4  B.  R.  35;  s.  c.  1  Abb.  C.  C.  514;  s.  c.  1  Ll  T.  B.  227. 

Congress,  in  passing  the  net,  in  pursuance  of  its  constitutional  power, 
not  only  intended  to  malse  it  uniform,  but  operative,  throughout  the  United 
States.  It  doea  not  stop  at  State  lines.  Property,  wherever  situate,  which 
is  not  exempted  from  the  operation  of  Uie  act,  passes  to  the  assignee.  This 
is  equally  true  of  property  under  mortgage,  as  of  that  which  Is  unincum- 
bered. Debts,  whenever  payable,  and  creditors,  wherever  residing  within 
the  United  States,  are  within  the  operation  of  the  act.  The  bankruptcy 
court  is  invested  with  this  jurisdiction  over  the  bankrupt  and  his  estate, 
and  over  creditors  who  are  brouglit  involuntarily  Into  it.  In  order  to  ad- 
minister the  estate  for  the  benefit  of  all  the  creditors  according  to  their 
respective  rights.  Thus,  it  is  i^lain  beyond  controversy,  that  the  prop- 
erty of  the  bankrupt,  though  situate  in  another  State,  and  though  mort- 
gaged by  the  banliiiipt,  prior  to  the  institution  of  proceedings  in  bank- 
ruptcy, is  within  tlie  Jurisdiction  and  under  the  control  of  the  bankruptcy 
court     Markson  et  al.  v.  Heaney,  4  B.  llu  510;  s.  c.  1  Dillon,  497. 

The  district  court,  as  a  court  of  bankruptcy,  is  the  creature  of  statute, 
and  has  no  powers  except  tliose  conferred  upon  it,  either  expressly  or  by 
necessary  Implication,  for  the  just  and  full  execution  of  the  law.  In  re 
Robert  Morris,  Crabbe,  70;  Clark  v.  Binninger,  3  B.  R.  518;  s.  c.  38  How. 
Pr.  341;  s.  c.  3  L.  T.  B.  49. 

In  administering  the  statute,  the  functions  of  the  district  court,  as  a 
court,  are  employed;  and  tlio  jurisdiction  is  not  a  jurisdiction  oonf erred 
on  the  judge,  as  a  commissioner,  in  the  nature  of  the  apiK)intment  by 
which  the  chancellor  formerly  executed  the  banlvruptcy  law  in  England. 
In  re  Barney  Corse,  1  N.  V.  Leg.  Ol)S.  231. 

The  strict  rule  of  construction,  wliicli  is  applied  in  cases  where  a  statute 
gives  to  a  court,  power  to  do  a  particular  thing,  has  no  application  to  the 
bankruptcy  law,  wlicre  full  and  complete  jurisdiction  over  an  extensive 
subject  is  given  to  a  court  constituted  for  tlic  pun)ose.  In  re  Calif ornl.a 
Pacllic  R.  K.  Co..  11   H.  U.  193;  s.  c.  3  Saw.  240. 

In  enjoining  upon  the  district  coin't  to  take  cognizance  of,  and  admin- 
ister the  l«inkriipt<  y  law,  Congress  must  1k»  accepted  to  intend  that,  in 
every  i>arti(ular  nut  otherwise  designated  l»y  tlie  statute,  those  courts 
should  proceed  witlj  tlie  new  jurisdiction  upon  the  principles  appropriate 
to  like  proceeding's  under  any  other  braneh  of  their  power.  The  law- 
giver, in  addin^r  to  tln'  ranj.^*^  of  their  employment,  nmst  be  suppostxi  to 
contenii>l;iti»  tiiai  tiny  will  continue  the  use  of  their  customary  powers. 
unless  lie  si>ecinlly  limits  and  restricts  that  use.  In  re  Barney  Oorse, 
1  .\.  V.  Leg.  Obs.  L»:;i;  in  re  California  Par-ifK-  H.  R.  Co..  11  B.  R.  193;  s.  c. 
3   Saw.   210. 

The  district  c(Mirt  has  jurisdiction  of  two  distinct  kinds:  1st  As  a  oourt 
of  bankruptcy,  over  tli(^  proceedings  in  bankruptcy  initiated  by  the  peti- 
tion and  ending  in  tlie  distril)uliun  of  ass<^'ts  among  the  creditors,  and  the 


JuEisDicnoN  OP  Courts.  107 

discharge  or  refiual  of  a  discharge  to  the  bankrupt;  2d.  Ajs  an  ordinary 
court  oTer  suits  at  law  or  in  equity,  brought  by  or  against  the  assignee 
In  reference  to  alleged  property  of  the  bankrupt  or  to  claims  alleged  to 
be  due  to  or  from  him.    Lathrop  v.  Drake,  13  B.  R.  472;  s.  c.  91  U.  S.  516. 

The  jurisdiction  of  the  district  courts  extends  to  all  matters  and  pro- 
ceedings in  bankruptcy,  without  limit  When  the  act  says  that  they 
shall  have  Jurisdiction  in  their  respective  districts,  It  means  that  the  Juris- 
diction is  to  be  exercised  in  their  respective  districts.  E^ch  court  within 
its  own  district  may  exercise  the  powers  conferred,  but  those  powers 
extend  to  all  matters  of  bankruptcy  without  limitation.  Lathrop  v.  Drake, 
13  B.  R.  472;  s.  c.  91  U.  S.  516;  Burbank  v.  Bigelow,  14  B.  R.  445;  s.  c. 
92  U.  S.  179. 

The  words,  "  in  their  respective  districts,"  must  receive  their  usual 
ordinary  signification, .  and  manifest  a  purpose  and  intent  in  Congress  to 
restrict  and  limit  the  authority  and  Jurisdiction  of  the  district  courts  In 
bankruptcy  within  their  own  districts.  In  accordance  with  the  practice 
as  it  then  was,  and  not  to  confer  upon  them  a  Jurisdiction  throughout 
the  United  States,  in  utter  conflict  with  all  prior  legislation  and  the 
settled  policy  of  Ck)ngress.  While  their  authority  does  extend  to  all  mat- 
ters in  bankruptcy,  and  there  is  no  limit  to  the  subject-matter  over  which 
the  court  has  Jurisdiction,  yet  they  are  expressly  confined  and  restricted 
in  its  exercise  to  the  limits  of  their  own  territory,  and  enjoy  no  other  or 
greater  power  or  authority  outside  of  their  own  districts  than  they  had 
before  the  bankruptcy  act  was  passed.  They  can  not  summon  parties 
before  them  from  without  their  districts.  Paine  v.  Caldwell.  6  B.  R.  558; 
8.  c.  29  Leg.  Int.  284;  In  re  Hirsch,  2  B.  R.  3;  s.  c.  2  Ben.  493;  s.  c.  1  L. 
T.  B.  92;  Markson  et  al.  v.  Heaney,  4  B.  R.  510;  a  c.  1  Dillon,  497,  511, 
note. 

An  assignee  can  not  proceed  by  attachment  against  a  party  in  a  district 
where  the  latter  neither  resides  nor  is  found  at  the  time  of  serving  the 
writ    Nazro  v.  Cragin,  3  Dillon,  474. 

The  whole  tenor  of  the  bankruptcy  act  shows  that  Congress  Intended 
to  provide  for  the  complete  administration  of  the  bankrupt  system  in  the 
Federal  courts,  and  through  the  instrumentality  of  Federal  ofilcers.  This 
section  does  not  contain  any  words  which  Justify  the  conclusion  that  the 
Jurisdiction  conferred  by  it  Is  limited  to  the  district  court  for  the  district 
in  which  the  proceedings  In  bankruptcy  are  pending.  District  courts 
should  be  naturally  auxiliary  to  each  other  to  perfect  and  accomplish  the 
object  of  the  act  An  assignee  elected  in  one  district  may  institute  pro- 
ceedings in  the  district  court  of  another  district  to  recover  money  paid 
by  the  bankrupt  to  a  preferred  creditor  contrary  to  the  provisions  of  the 
act.  Shearman  v.  Bingham,  5  B.  R.  34;  s.  c.  7  B.  R.  490;  s.  c.  3  C.  L.  N. 
258;  Goodall  v.  Tuttle,  7  B.  R.  193;  s.  c.  3  Biss.  219;  in  re  James  Martin, 
5  Law  Rep.  158;  Moore  v.  Jones,  23  Vt  739.  Contra,  Jobblns  v.  Mon- 
tague, 6  B.  R.  509;  In  re  Richardson.  2  B.  R.  202;  s.  a  2  Ben.  517;  s.  c.  2 
L.  T.  B.  20;  Markson  v.  Heaney,  4  B.  R.  510;  s.  c.  1  Dillon.  497. 

The  petitioning  creditor  who  has  filed  a  petition  against  the  debtor  in 
one  district,  may  apply  to  the  district  court  of  another  district  to  restrain 
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parties  from  interfering  with  the  debtoi's  property.  In  re  James  Martin. 
5  Law  Rep.  158. 

If  the  banlcrupt  sues  on  a  demand  which  passed  to  his  assignee,  and  re- 
covers Judgment,  the  district  court  may  arrest  the  payment  of  the  money 
to  the  banl^rupt,  and  order  it  to  be  paid  over  to  the  assignee.  Moore  v. 
Jones,  23  Vt.  739. 

If  the  assignee  claims  the  benefit  of  a  Judgment  recovered  by  the  bank- 
rupt in  his  own  name,  he  must  take  it  subject  not  only  to  such  charges 
as  are  legally  taxable  and  recoverable  as  costs,  but  also  to  all  other  reason- 
able charges  and  expenses  incurred  in  obtaining  the  Judgment.    Ibid. 

The  attorney  for  the  bankrupt  can  not  be  allowed  for  services  rendered 
in  opposition  to  a  motion  made  by  the  assignee  in  a  State  court  for  leave 
to  appear  and  prosecute  the  suit  in  his  own  name.     Ibid. 

A  State  court,  in  a  collateral  action,  may  inquire  Into  the  Jurisdiction  of 
the  district  court  as  a  court  of  bankruptcy.  Chemung  Canal  Bank  v.  Jud- 
son,  8  N.  Y.  254. 

A  State  court  may  inquire  into  the  Jurisdiction  of  the  district  court,  and 
declare  its  decree  void,  whei-e  the  decree  was  rendered  without  authority 
of  law.     Wells  v.  Brackett,  30  Me.  (51. 

The  district  court,  altliough  a  court  of  limited  Jurisdiction,  is  not  an 
inferior  court  in  the  technical  sense  of  that  term,  and  its  Jurisdiction  need 
not  appear  on  the  face  of  the  proceedings.  Chemung  Canal  Bank  v.  Jud- 
son,  8  N.  Y.  254;  Kucknam  v.  Cowell,  1  N.  Y.  505;  Reed  v.  A'aughn,  10  Mo. 
447;  Hayes  v.  Ford,  15  B.  R.  5(}1).     Vide  Morse  v.  Presby,  25  N.  H.  299. 

An  adjudication  is  in  the  nature  of  a  decree  in  rem  as  respects  the 
status  of  the  debtor,  and  can  not  be  impoacheil  in  a  collateral  action  if 
the  record  shows  that  tlie  court  making  it  had  Jurisdiction  over  his  person 
and  the  subject-matter.  Michaels  v.  Tost,  12  B.  R.  152;  s.  c.  21  AVaJl.  398; 
Bissell  V.  Post,  4  Day.  79;  Sloan  v.  Lewis,  12  B.  R.  173;  s.  c.  22  Wall.  150. 

A  decree  adjudging  a  corporation  bankrupt  is  in  the  nature  of  a  decree 
in  rem  as  resiiects  tlie  status  of  the  corporation,  and  if  the  court  render- 
ing it  has  jurisdiction,  can  only  bo  assailed  by  a  direct  proceeding  in  a 
competent  court,  unless  it  appears  that  the  decree  is  void  in  form,  or 
that  due  notice  of  the  i>L»tition  was  never  given.  New  Lamp  Chimney 
Co.  V.  Ansonia  Brass  and  Copper  Co.,  10  B.  R.  3.55;  s.  c.  13  B.  R.  385;  s.  c. 
r)4  Barb.  435;  s.  c.  53  X.  V.  12;'>;  s.  c.  91  V.  S.  (mO. 

A  creditor  can  not  impeach  an  adjudication  in  a  collateral  action  on  the 
ground  tliat  it  was  procured  ]>y  fraud.  Michaels  v.  Post  12  B.  R.  152; 
s.  c.  21  Wall.  398. 

Althougli  the  rocord  dm^s  not  sliow  affirmatively  that  the  district  court 
ac(iuired  jurLsdiction  of  the  pt-rson  of  the  bankrupt,  tliat  fact  will  he  pre- 
sumed. Clieniung  Canal  Bank  v.  Jndson.  S  X.  Y.  254;  Wright  v.  Watkins, 
2  Greene  ilowa),  547. 

Where  a  court  has  jurisdiction  to  hear  and  determine  a  question  either 
at  law  or  in  iMjuity,  it  must  of  ncM-ossity  liavc  tlie  power  of  determining 
in  which  form  the  rcnuMly  slmll  be  administtM'iMl;  and  an  error  of  judg- 
ment on  tliat  point  can  not  bo  iirirtMl  as  a  det'ect  of  jurisdiction  in  a  col- 
lateral action.     Chemunjr  Canal  Bank  v.  Jiidson,  8  X.  Y.  254. 
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Where  an  inTolantary.  proceeding  is  dismissed,  and  then  reinstated  with- 
out further  notice  to  or  appearance  by  the  debtor,  the  adjudication  Is  void, 
and  a  payment  to  an  assignee,  under  an  order  of  the  district  court,  will 
not  protect  the  party  malcing  such  payment  Gage  y.  Gates,  15  B.  R. 
145;  s.  c.  62  Mo.  412. 

Act  of  1898,  Ch.  4,  §  19.  Jury  Trials. —  See  post,  p.  294. 

Acts  of  1867  and  1874,  §  566.  The  trial  of  issues  of  fact 
in  the  district  court;,  in  all  causes  except  in  cases  in  equity  and  cases 
of  admiralty  and  maritime  jurisdiction,  and  except  as  otherwise  pro- 
vided in  proceedings  in  bankruptcy,  shall  be  by  jury.     ♦     ♦     ♦ 

Statutes  revised  —  Sept.  24,  1789,  ch.  20,  §  9,  1  Stat  76;  Feb.  26,  1845, 
ch.  20,  5  Stat.  726. 

§  648.  The  trial  of  issues  of  fact  in  the  circuit  courts  shall 
be  by  jury,  except  in  cases  of  equity  and  of  admiralty  and  maritime 
jurisdiction,  and  except  as  otherwise  provided  in  proceedings  in  bank- 
ruptcy.    ♦     ♦     ♦ 

Statute  revised  —  Sept  24,  1789,  ch.  20,  §  12,  1  Stat  79. 

§  711.  The  jurisdiction  vested  in  the  courts  of  the  United 
States,  in  the  cases  and  proceedings  hereinafter  mentioned,  shall  be 
exclusive  of  the  couri;s  of  the  several  States.     ♦     ♦     ♦ 

Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

The  jurisdiction  thus  given  depends  whoUy  upon  the  act,  and  is  neces- 
sarily exclusive,  because  independently  of  it  there  is  no  Jurisdiction  in 
any  tribunal  over  any  such  prooeedings,  and  no  original  jurisdiction  is 
^ven  to  any  other.  This  includes  all  proceedings  for  adjudging  any  one 
a  bankrupt,  thereby  vesting  title  to  his  property  in  an  assignee  appointed 
pursuant  to  the  act    Cook  v.  Whipple,  9  B.  R.  155;  s.  c.  55  N.  Y.  150. 

By  the  proceedings  and  adjudication,  jurisdiction  is  obtained  of  the 
bankrupt  and  his  creditors,  and  the  court  making  the  adjudication  is  the 
only  one  that  can  deal  with  the  bankrupt  and  his  creditors,  and  settle 
all  conflicting  claims,  equities  and  controversies  arising  between  them. 
All  such  matters  are  exclusively  within  the  jurisdiction  of  the  court 
where  the  proceedings  are  pending.  Goodall  v.  Tuttle,  7  B.  R.  193;  s.  c. 
3  Biss.  219. 

\  State  court,  on  the  application  of  the  debtor,  may  enjoin  the  petition- 
ing creditor  from  prosecuting  a  fraudulent  and  oppressive  petition  in  bank- 
ruptcy against  him,  especially  if  the  latter  invoked  the  jurisdiction  of 
the  State  court  to  enforce  his  claim  before  filing  the  petition.  Pusey  v. 
Bradley,  1  N.  Y.  Supr.  661;  s.  c.  46  How.  Pr.  255. 
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No  state  court  can  by  any  pmcess  prevent  a  party  from  applying  to 
the  district  court  for  the  benefit  of  the  provisions  of  the  bankruptoy  law. 
Watson  V.  Citizens*  Savings  Bank,  11  B.  R.  161;  Fillingin  v.  Thornton, 
12  B.  R.  92;  s.  c.  49  Ga.  384. 

The  district  court  will  not  prevent  a  seizure  of  the  bankrupt's  property 
on  execution,  or  a  delivery  to  a  receiver  before  an  adjudication  in  a  volun- 
tary case,  for  It  has  no  exclusive  power  over  the  property  until  there  la 
an  adjudication.     In  re  W.  O.  H.  Waddel,  1  N.  Y.  Leg.  Obs.  53. 

The  Jurisdiction  of  a  dLstrict  c*ourt  of  the  United  States,  sitting  as  a 
court  of  bankruptcy,  is  superior  and  exclusive  in  all  matters  arising  under 
the  statute.  The  estate  surrendered  is  placed  in  the  custody  of  the  court 
80  sitting  in  bankruptcy,  and  the  ofiicer  appointed  to  manage  it  \s  ac- 
countable to  the  court  appointing  him,  and  to  that  court  alone.  No  court 
of  an  independent  State  Jurisdiction  can  withdraw^  the  property  surren- 
dered, or  determine  in  any  degree  the  mannei*  of  its  disposition.  In  re 
Barrow,  re  Loeb,  Simon  &  Co.,  re  Winter,  1  B.  R.  481;  s.  c.  1  L.  T.  B.  08; 
in  re  Vogel,  2  B.  R.  427;  s.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c.  2  L.  T. 
B.  154;  in  re  People's  Mail  Steamship  Co.,  2  B.  R  553;  s.  c.  3  Ben.  220; 
in  ro  Kerosene  Oil  Co.,  2  B.  R.  528;  s.  c.  3  Ben.  35;  s.  c.  2  L.  T.  B.  79; 
Brock  v.  Terrel,  2  B.  R.  <343;  Tennington  v.  Sale  &  Phelan  et  al.,  1  B.  R. 
572;  Jones  v.  Leach  ot  al.,  1  B.  R.  595;  in  re  Wallace,  2  B.  R  134;  s.  c. 
1  Deady,  433;  Buckinglmm  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151; 
Watson  v.  Citizens*  Savings  Bank,  11   B.  R,  KJl. 

Any  interference  with  tbo  property,  while  so  in  the  custody  of  the  court, 
is  liable  to  be  punished  as  a  contenii)t.  In  re  Vogel,  2  B.  R.  427;  s.  c.  3 
B.  R.  198;  8.  c.  7  Blatch.  IS;  s.  c.  2  L.  T.  B.  154. 

From  the  time  of  the  filing  of  the  ])ankrupt's  petition,  the  property  is  in 
the  custody  of  the  biinkrui)tcy  court,  and  at  least  from  the  time  of  the  ap- 
pointment of  the  assignee,  the  possession  of  it  by  the  bankrupt  is,  in  law. 
the  possession  of  it  by  the  assigutv.  In  re  .T.  M.  Rosenberg,  3  B.  R.  130; 
8.   c.  3   Ben.  300. 

Tlie  district  court  would  fail  in  its  duty  if  it  were  to  suffer  the  posses- 
sion of  the  assignee  to  be  forcil>ly  displaced  l)y  a  third  person,  although 
using  the  form  of  tlie  process  of  a  State  court,  in  a  suit  to  which  the  as- 
signee is  not  a  party,  and  in  wliich  tlie  title  of  the  assigntv  is  not  in  (lues- 
tion,  but  where  the  pro]»erty  would  be  sulgected  to  sucli  a  fate  as  a  con- 
test b(»ween  two  strangers  to  the  i)i"<iceedings  In  l>ankruptcy  might  involve. 
Samson  v.  I'»lake.  0  B.  \L  41(»:  s.  c._9  i^latch.  :;T9. 

Tile  district  court  has  the  power  to  pi'oh'ct  the  j)ossesslon  of  the  assignee 
against  interference.  ex(e])t  by  a  resnrt.  to  a  prop4»r  legal  proceeding,  to 
which  he  is  a  party:  and  if  tlie  property  is  taken  from  his  possession  with- 
out such  pro<-ecd'mg.  may  rnnipel  its  return.     Ibid. 

A  party  who  holds  a  claim  that  is  not  ]»rovaMe  need  not  apply  to  the  di«- 
trict  court  for  h^•^ve  tn  issn*'  an  execution.  Black  v.  Mc('lelland,  12  B.  R. 
481:  s.  c.  7  ('.   L.  N.    I'Jn. 

A  State  coui-t  has  no  jurisdiction  to  direct  a  depositary  of  tlie  bankrupt 
court  to  pay  a  jndL'UK'Ut  aL'.iiii>-t  the  a^sii:n(M>  nut  of  the  funds  of  the 
estate  d^Hisircd  with  it.  Ilavi-ns  v.  Nat'I.  City  Hank,  1.'*.  B.  R.  OH:  s.  c.  G 
N.  Y.  Supr.  340. 
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The  appointment  of  the  assignee  in  bankruptcy  relates  back,  and  gives 
to  him  title  to  all  the  estate,  real  and  personal,  legal  and  equitable  rights, 
interests  and  things  in  action  which  belonged  to  the  debtor  on  the  presen- 
tation of  the  petition.  From  and  after  the  filing  of  the  petition,  therefore, 
creditors  can  acquire  no  interest  by  receivership,  or  otherwise,  in  the  prop- 
erty of  the  debtor  which  the  decree  in  bankruptcy  will  not  displace  or 
annul.  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R.  513;  &  c.  S  Blatch. 
153;  s.  c.  16  Wall.  277;  Stuart  v.  Hines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  c. 
5  Lr.  T.  B.  46;  Vidal  v.  Ocean  Ins.  Co.,  5  Rob.  (La.)  68;  Pennington  v.  Sale  & 
Phelan  et  al.,  1  B.  R.  572;  Jones  v.  Leach  et  aL,  1  B.  R.  586;  in  re  Geo.  W. 
Anderson,  9  B.  R.  360;  McLean  v.  Rockey,  3  McLean,  235;  Thajnes  v. 
MUler,  2  Woods,  564. 

The  levy  of  an  attachment  after  the  commencement  of  proceedings  in 
bankruptcy  is  absolutely  void.  Stuart  v.  Hines,  6  B.  R.  416;  s.  c.  33  Iowa, 
60;  s.  c.  5  L.  T.  B.  46;  Weisenfeld  v.  Mispelhorn,  5  W.  Va.  46;  Oliver  v. 
Smith,  5  Mass.  183;  Whitney  v.  Lodge  1  W.  N.  170. 

The  title  of  the  assignee  will  prevail  over  an  attachment  issued  after  the 
commencement  of  the  proceedings  in  bankruptcy,  but  before  the  adjudi- 
cation.   Phillips  V.  Helmbold,  26  N.  J.  Eq.  202. 

The  issuing  of  an  injunction  out  of  the  district  court,  restraining  a  pur- 
chaser and  the  sheriff  from  disposing  of  goods,  does  not  confer  such  ex- 
clusive jurisdiction  over  the  subject  as  to  prevent  the  purchaser  from  insti- 
tuting an  action  against  the  sherlfiT.    Hathaway  v.  Brown,  18  Minn.  414. 

When  money  is  raised  upon  an  execution,  and  paid  into  court  for  distri- 
bution, a  party  who  seta  up  a  title  adverse  to  the  proceedings  can  not 
come  in  and  claim  any  share.  Thus,  if  the  goods  of  A.  are  sold  upon  an 
execution  against  B.,  A.  can  not  be  heard  to  urge  his  rights  to  the  pro- 
ceeds, however  clear  and  indisputable  may  be  his  title  to  the  goods.  An 
assignee  of  the  debtor,  by  a  transfer  prior  to'  the  levy,  is  an  adverse  claim- 
ant. If  a  levy  is  made  after  the  commencement  of  proceedings  in  bank- 
ruptcy, the  assignee  can  not  claim  the  proceeds  of  the  sale.  His  remedy 
is  by  an  action  against  the  sherlfTs  vendee  or  the  sherlfiT  himself.  Bush's 
Appeal,  65  Penn.  363. 

If  the  bankrupt  is  a  tenant  in  possession  of  land,  the  landlord  can  not 
eject  him  by  summary  proceedings  instituted  in  a  State  court  under  a  stat- 
ute relating  to  tenants  holding  over  after  the  expiration  of  their  termsw  In 
re  Enoch  Steadman,  8  B.  R.  319. 

The  omission  of  the  bankrupt  to  apply  for  an  injunction  to  prevent  any 
interference  with  the  property  will  not  justify  or  excuse  the  parties  who 
are  guilty  of  such  interference.    Ibid. 

When  the  assignee  in  bankruptcy  finds  property  in  the  possession  of  the 
bankrupt,  and  takes  it  into  his  custody,  he  becomes  possessed  of  it  in  the 
course  of  his  official  duties,  and  can  not  be  deprived  of  it  by  a  summary 
proceeding  in  a  State  court,  under  whose  fi.  fa.  the  sherlfiT  had  made  a  levy 
previously  to  the  commencement  of  proceedings  in  bankruptcy.  The  sher- 
iff has  his  remedy  by  an  action  of  trover,  or  he  may  institute  the  proper 
prt>ceedings  in  the  bankruptcy  court,  to  which  the  assignee  is  amenable. 
HIU  y.  Fleming,  89  Ga.  662. 
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A  creditor  may  proceed  in  a  State  court  to  reach  property  of  the  bank- 
rupt which  the  assignee  has  abandoned  as  being  a  burden  rather  than  a 
benefit.    Kugely  v.  Robinson,  19  Ala,  404. 

A  banlcrupt  who  has  received  a  discharge  is  not  entitled  to  file  an  objec- 
tion to  the  ratification  of  a  sheriff's  sale  made  after  the  commencement  of 
the  proceedings  in  banki-uptcy,  for  he  has  no  interest  in  the  fund  or^in 
the  land.  All  reasonable  presumption  is  against  the  existence  of  ^y  sur- 
plus from  his  estate  after  the  payment  of  hii^  debts.  Laird  v.  Laird,  % 
Penu,  L.  J.  474. 

When  the  assignee  has  lawfully  sold  the  property,  the  district  court  is 
not  authorized  to  interfere  at  the  instance  of  the  purchaser,  to  vindicate  his 
title.  If  another  sees  fit  to  contest  his  title,  the  controversy,  lilte  others  of 
a  like  nature.  Is  to  be  determined  by  the  State  tribunals.  Briggs  v.  Ste- 
phens, 7  liaw  Rep.  281.  » 

Claims  against  the  property  of  the  bankrupt,  so  long  as  it  remains  in  the 
possession  of  the  bankruptcy  court,  can  only  be  enforced  in  the  district  co\jrt 
sitting  as  a  court  of  bankruptcy.  In  re  People's  Mail  Steamship  Co.,  2  B. 
R.  553;  s.  c.  3  Ben.  220;  Jones  v.  Leach  et  al.,  1  B.  R.  595;  Davis,  Assignee 
of  Bittel  et  al.,  2  B.  R.  392;  in  re  Kerosene  Oil  Co..  2  B.  R,  528;  s.  c.  3  B.  R. 
125;  s.  c.  3  Ben.  35;  s.  c.  G  Blatch.  521;  s.  c.  2  L.  T.  B.  79;  in  re  Snedaker,  3 
B.  R.   G29. 

If  a  party  has  a  claim,  lien,  or  interest  in  tlie  property  in  the  hands  of 
an  assignee  in  bankruptcy  he  should  apply  to  the  bankruptcy  court  for  re- 
lief, and  that  court  may  grant  the  relief  or  allow  a  suit  to  be  brought 
either  in  the  district  court  or  the  State  courts,  to  determine  the  same;  but 
without  such  consent,  parties  have  no  right  to  sue,  and  are  guilty  of  a 
contempt  of  the  authority  of  tlie  bankruptcy  court  if  they  do  sue.  The  bank- 
ruptcy court  will  insist  uiwn  its  right  to  administer  and  dis^'ibute  the  prop- 
erty. Parties  should  understand  tliat  they  have  no  right  to  commence 
suits  against  an  assignee  to  affect  tlie  property,  for  as  he  is  accountable  to 
the  bankruptcy  court  for  the  i)roperty.  it  is  the  duty  of  the  court  to  protect 
him  in  the  possession.  The  Federal  courts  sedulously  avoid  all  interfer- 
ence with  property  held  by  the  State  conris  or  their  officers,  and  they,  with 
equal  solicitude  and  firnmcss.  maintain  their  right  to  hold  property  which 
is  in  their  possession  or  in  the  custody  of  their  officers,  against  the  proiress 
of  any  State  court,  and  will  not  permit  persons,  through  process  ^issuing 
from  State  courts,  to  interfere  with  impunity  with  property  so  in  the  posses- 
sion of  the  Federal  couits  or  tljt>ir  officers.  In  re  Cook  &  Gleason.  3  Biss. 
110. 

A  mortgagee  has  no  riglit  to  take  possession  of  the  mortgagejj  premises 
after  the  i^omnieucenient  of  proceedings  in  bankruptcy.  Ilutchings  v. 
Muzzy  Iron  Works.  S  \\.  K.  4.-8:  s.  e.  C.  (\  L.  X.  27. 

A  subse(iuent  sale,  wlictluT  under  judgment  or  mortgage,  without  the 
consent  of  the  l>anknii)tcy  courl,  is  subject  to  be  set  aside  l)y  that  court. 
Davis  V.  Anderson.  <*»  B,  R.  14r». 

Costs  incurnHl  in  the  prosocntion  of  a  suit  to  enforce  a  lien  commenced 
after  the  tiling  of  tlie  pctitidU  <an  not  he  allowed.  The  creditor  who  insti- 
tutes such  a  suit  must  give  it  up  before  he  can  be  paid  the  amount  of  his 
claim  by  tlie  bankruptcy  court.    In  re  C<H)k  cV:  Gleason,  3  Biss.  IIG. 
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A  creditor  having  a  ineohanic*s  lien  upon  the  property  of  the  bankrupt 
may  file  a  i>etitiou  to  enforce  it  in  a  State  court,  even  after  the  commence- 
ment of  proceedings  in  bankruptcy,  when  such  filing  may  be  necessary  in 
order  to  keep  the  lien  alive.  Pending  the  bankruptcy  proceedings,  no  order 
can  bfj  made  on  this  petition  for  the  sale  of  the  property  to  satisfy  the  lien 
of  the  petitioner.  The  rights  of  the  creditor  will  be  preserved,  and  all 
Interf evince  with  the  custody  or  Jurisdiction  of  the  bankruptcy  court 
folded  by  ordering  the  pitition  to  stand  continued  in  the  State  court  to 
await  the  result  of  the  action  of  the  district  court  in  the  proceedings  in 
bankruptcy.  GUfton  et  al.  v.  Foster  et  al.,  3  B.  R.  656;  s.  c.  103  Mass.  233; 
iB  re  Oook  &  Oleason,  3  Biss.  116;  Douglass  v.  St.  Louis  Zinc  Co.,  56  Mo. 
88a 

Although  a  creditor  has  obtained  a  lien  on  the  personal  iMx>perty  of  the 
bankrupt,  ^et  he  can  not  proceed  to  examine  the  bankrupt  in  a  State  court 
to  discover  such  property.    In  re  Samuel  T.  Taylar,  16  B.  R.  40. 

The  following  proceedings,  instituted  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  have  been  enjoined  by  the  district  court,  to- wit: 

The  sale  of  property  by  the  sheriff,  under  an  execution  issued  from  a 
State  court  upon  a  levy  made  after  the  petition  in  bankruptcy  was  filed. 
Pennington  v.  Sale  &  Phelan  et  al.,  1  B.  R.  572;  Jones  v.  Leach  et  al.,  1  B. 
R.  505;  in  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  433;  In  re  John  S.  Fos- 
ter, 2  Story,  131;  in  re  Bellows  &  Peck,  3  Story,  42a 

Proceedings  by  a  mortgagee  to  foreclose  a  mortgage  on  the  property  of 
the  bankrupt.  In  re  Kerosene  Oil  Co.,  2  B.  R.  528;  s.  c.  3  B.  R.  125;  s.  c. 
3  Ben.  39;  s.  c.  6  Blatch.  521;  s.  c.  2  L.  T.  B.  79;  In  re  Snedaker,  3  B.  R.  629; 
Markaon  v.  Heaney.  4  B.  R.  510;  s.  c.  1  Dillon,  497;  Whitman  v.  Butler,  8 
B.  Rwk87;  Buckingham  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151. 

A  libel  in  rem^  brought  to  enforce  a  lien  against  a  vessel.  In  re  People's 
Mail  Steamship  Co.,  2  B.  R.  553;  s.  c.  2  Ben.  226.  Contra,  The  Ironsides,  4 
Blss.  518. 

Proceedings  on  the  part  of  a  landlord  to  collect  rent  by  distraint.  Brock 
V.  Terrel,  2  B.  R.  643;  in  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T. 
B.  116;  s.  c  9  A.  L.  Reg.  627.    Vide  Butler  v.  Morgan,  8  W.  &  S.  53. 

Proceedings  under  a  State  Insolvent  law.    In  re  Eames,  2  Story,  322. 

The  assignee  of  a  bankrupt  is  not  the  assignee  of  his  creditors,  nor  of  all 
the  Jud|mients,  executions,  liens  and  mortgages  outstanding  against  his 
property.  He  takes  only  the  bankrupt's  interest  In  property,  nor  has  he 
the  right,  title  or  interest,  which  other  parties  have  therein,  nor  any 
control  over  the  same,  further  than  is  given  expressly  by  the  bankruptcy 
act,  as  auxiliary  for  the  preservation  of  the  bankrupt's  interest  for  the 
benefit  of  his  general  creditors.  It  would  be  absurd  to  contend  that  the 
assignee  becomes  ipso  facto  seized  in  entirety  as  trustee  of  every  article  of 
property  in  which  the  bankrupt  has  any  interest  or  share.  Goddard  v. 
Weaver,  6  B.  R.  440;  s.  c.  1  Woods,  257. 

Where  the  levy  of  an  execution  is  made  before  the  commencement  of  the 
proceedings  in  bankruptcy  the  possession  of  the  sheriff  can  not  be  dis- 
turbed by  the  assignee.  The  latter  in  such  case  is  only  entitled  to  such 
residue  as  may  remain  after  the  debt  for  which  the  execution  issued  has 
been  satisfied.    Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551;    Savage  v. 
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Best,  3  How.  Ill;  Norton  v.  Boyd,  3  How.  426;  Doremus  v.  WalKer,  8  Ala. 
194;  Frltsch  v.  Van  Mittledorfer,  2  Cinn.  2G1;  Fehley  v.  Barr,  06  Pemi. 
190;  Thompson  v.  Moses,  43  Ga.  38S;  Goddard  v.  Weaver,  6  B.  R.  440;  s.  c. 
1  Woods,  257;  Maris  v.  Dureu,  1  Brewst.  428;  s.  c.  0  Phila.  327;  in  re  Don- 
aldson, 1  B.  R.  181;  s.  c.  1  L.  T.  B.  5;  s.  c.  7  A.  L.  Reg.  213;  8.  e.  G  Tliila. 
143;  in  re  Smith  et  al.,  1  B.  R.  599;  s.  c.  2  Ben.  432;  s.  c.  1  L.  T.  B.  112;  in 
re  Wilbur,  3  B.  R.  27(>;  s.  c.  1  Ben.  527;  s.  c.  2  U  T.  B.  171;  in  re  Campl>ell, 
1  B.  R.  165;  s.  c.  1  Abb.  C.  O.  185;  s.  c.  1  I..  T.  B.  30;  s.  c.  6  Phila.  445;  in 
re  Burns,  1  B.  R.  174;  s.  c.  7  A.  L.  Rep:.  105;  s.  c.  6  Phila.  448.  Vide  Turner 
y.  The  Skylark.  4  Biss.  388;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72; 
Lewis  V.  Fisk.  6  Rob.  (La.)  159. 

The  sheriff  must  proceed  to  sell  the  property,  unless  he  is  prevented  by 
some  proceeding  instituted  in  the  bankruptcy  court  for  the  i)un)ose  of  liqui- 
dating the  lien  and  adjusting  all  claims  ami  e<iuities.  Sharman  v.  Howell, 
40  (lii.  257;  Wheeler  v.  Redding,  55  (Ja.  87. 

The  sheriflP  is  liable  to  the  execution  cretlitor  if  he  relinquishes  the  cus- 
tody of  the  proi>erty  upon  the  mere  denuiud  of  the  marehal  and  exhibition 
of  the  warrant.    Ansouia  B.  &  C  Co.  v.  Babbitt,  15  N.  Y.  Supr.  157. 

When  a  receiver,  appointed  by  a  Stjite  court  before  the  commencement  of 
proceedings  iu  bankruptcy,  hjis  taken  i)ossession  of  the  pix>perty  which  be- 
longed to  the  bankrupt,  and  the  jurisdiction  of  the  State  eoiui;  over  the 
subject-matter  of  the  suit  thereon,  and  over  the  parties  thereto  when  it 
was  institntxHl  and  the  receiver  was  appointed,  and  its  jurisdiction  to 
appoint  such  receiver  are  in  no  manner  impeached  or  questioned,  the 
district  court  can  not  compel  the  receiver  to  give  up  the  possession  of 
such  property  witliout  its  being  sliown  tliat  such  possession  of  the  proi>- 
ertj'  by  the  State  court  is  void  or  invalid  by  reasou  of  the  provlsion.s  of 
the  baiikrui)tcy  act.  In  re  (Mark  et  al.,  li  B.  R.  4i)l;  s.  c.  4  Ben.  88;  Clark  v. 
Biuniuger,  3  H.  R.  51S:  s.  c.  3S  How.  Pr.  :541;  s.  c.  3  L.  T.  B.  49;  Sedgwick 
v.  Minck  et  al.,  1  B.  R.  TiTo:  s.  c.  <i  Blatch.  1.5(;;  Alden  v.  Boston,  Hartford 
&  VA'ny  n.  n.  Co.,  5  B.  R.  2:i();  Davis  v.  lUiilroad  Co.,  13  B.  R.  258;  s.  c.  1 
Woods.  m\. 

Pn»c('c(lings  in  bankruptcy  supersede  all  other  proceedings  for  the  ad- 
niinisiratidn  of  the  assets  nf  the  debtor,  subject  <mly  to  the  priorities  which 
liavc  been  nlnaincd  by  any  creditor  by  tlie  use  of  diligence.  In  re  R.  M. 
Wliipph'.  r.\  P».  R.  'M:\;  s.  c.  ()  Kiss.  TAr,. 

A  <'rc(litor  who  lias  liU-d  a  creditor's  1)111  in  the  State  court  and  obtained 
the  appniiitnu'iit  of  a  n  ceiver,  i>rior  to-  the  coniniencenient  of  the  pnj- 
ceedintzs  in  l)ankniptcy.  may  be  enjoine<l  from  proceeding  further  in  tlu 
Stati'  court.     Ibid. 

When  a  Stale  court  has  acciuinMl  jurisdiction  over  the  parties  to  a  cred- 
itor's 1)111  and  apiiointcd  a.  rcreiver.  before  the  conunencement  of  the  pro- 
ceediiiLrs  in  liauUru|)i(y.  it  will  not  on  a  mere  motion  direct  a  delivery 
of  the  pmperty  to  tlu^  a^siiiiiee.    I'reennn,  v.   Fort,   14   B.   R.  46;   s.   c.  .")2 

Ca.  :;7l. 

If  a  rciriver  is  :ij>iM.iiitcd  by  a  State  court  in  a  suit  by  STO(»kholders 
nix.'iinst  a  c<»rii(ir:ii  inu.  the  conrt  will  nrt  at  the  instanc(*  of  creditors,  on 
the  ^ultscqiK'Ut  baiikruincy  of  the  <.nri)Mratinn.  discharge  the  receiver  and 
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turn  the  property  over  to  the  assignee.    Myer  v.  Oiystal  Works,  14  B.  R. 
9;  8.  c.  8  C.  L.  N.  197. 

Where  a  receiver  has  been  appointed  by  a  State  court  in  a  proceeding  for 
the  dissolution  of  a  partnership  prior  to  the  commencement  of  proceed- 
ings In  bankruptcy  against  the  firm,  the  court  has  the  right  to  finish  its 
proceedings  before  being  interfered  with  by  any  other  court.  If  the  as- 
signee has  rights,  or  is  entitled  to  the  fund,  his  right  and  title  can  be 
and  will  be  disposed  of  by  the  State  court  as  the  law  shall  direct  Miller 
V.  Bowles,  9  B.  R.  354;  s.  c.  10  B.  R.  515;  s.  c.  2  N.  Y.  Supr.  5(i8;  s.  c.  58 
N.  Y.  253;  Clark  v.  Blnnlnger,  31)  How.  Pr.  363. 

The  plaintifiT  In  such  a  suit  for  a  dissolution  of  partnership  can  not  have 
the  decree  appointing  a  receiver  rescinded  and  the  property  turned  over 
to  an  assignee.  Miller  v.  Bowles,  9  B.  R.  354;  s.  c.  10  B.  B.  515;  s.  c.  2  N. 
Y.  Supr.  568;  s.  c.  58  N.  Y.  253. 

If  the  assignee  has  filed  a  bill  to  set  aside  a  sale  made  by  a  receiver, 
he  must  elect  whether  he  will  proceed  with  it  or  claim  the  fund.  He  can 
not  go  upon  the  propeity  and  the  fund  both.  Loudon  v.  Blanford,  56 
Ga.  150. 

If  a  receiver  has  been  appointed,  the  State  court  will  retain  control 
of  the  property  until  It  shall  be  applied  to  the  partnership  debts,  although 
the  assignee  of  the  partnership  property,  who  has  been  subrogated  to  the 
rights  of  both  the  plaintiff  and  defendant,  asks  that  the  suit  may  be  dis- 
continued,  and  the  property  delivered  to  him.  Olark  v.  Blnnlnger,  39 
How.  Pr.  363. 

Partlee  In  a  State  court  may  be  enjoined  from  obtaining  a  writ  of 
sequestration  to  take  property  from  the  poesession  of  the  assignee,  al- 
though the  suit  was  instituted  before  the  commencement  of  the  proceed- 
ings In  bankruptcy.    Hewitt  v.  Norton,  13  B.  R.  276;  s.  c.  1  Woods,  68. 

The  district  court  has  no  authority  to  withdraw  cases  instituted  in  a 
State  court  before  the  commencement  of  proceedings  In  bankruptcy  from 
the  State  courts,  and  proceed  to  settle  and  adjust  the  claims  of  the  par- 
ties thereto.  Congress  could,  no  doubt,  have  made  adjudication  in  bank- 
ruptcy operate  proprio  vigore  to  withdraw  all  cases  in  which  tlie  bankrupt 
should  he  a  party  pending  in  the  State  courts  in  the  district  at  the  time 
of  the  filing  of  the  petition,  from  those  tribunals,  and  transfer  them  into 
the  district  court  It  has  not,  however,  done  so.  It  not  only  has  not  de- 
prived the  State  courts  of  Jurisdiction  over  such  causes,  but  It  has  pro- 
vided for  their  prosecution  and  defense  in  those  courts  by  the  assignee. 
Samson  v.  Burton  et  al.,  4  B.  R.  1;  s.  c.  5  Ben.  325.  Vide  Clarke  v.  Rosenda, 
5  Rob.  (La.)  27;  Lewis  v.  Fish,  6  Rob.  (La.)  159. 

Full  force  and  efficacy  may  be  given  to  that  clause  in  the  bankruptcy 
act  which  confers  on  the  district  courts  of  the  United  States  jurisdiction 
over  the  ascertainment  and  liquidation  of  Hens,  without  taking  from  the 
courts  under  whose  process  they  exist  the  power  of  rendering  special 
Judgments  necessary  to  complete  them.  Leighton  v.  Kelsey  et  al.,  4  B. 
R.  471;  8.  c.  57  Me.  85. 

Proceedings  to  enforce  the  Hen  of  a  creditor  pending  at  the  commence- 
ment of  proceedings  In  bankruptcy  are  not  affected  thereby,  but  the  cred- 
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itor  may  proceed  tx)  obtaiu  satisfaction  of  his  Hen.    Banm  v.  Stern,  1 
Rich.  (N.  S.)  415.    Contra,  Taylor  v.  Bennett.  38  Tex.  521. 

The  Jurisdiction  of  the  district  court  over  proceedings  for  the  condemna- 
tion of  property  under  the  internal  revenue  laws  is  not  divested  by  the 
commencement  of  proceedings  in  bankruptcy  against  the  distiUer.  U.  S. 
V.  Mackoy,  2  Dillon,  299. 

The  State  court  may  distribute  the  money  which  the  sheriff  holds  on 
process  which  was  issued  to  him  before  the  filing  of  the  petition.  Weld 
V.  O'Brien,  4  A.  L.  J.  304;  In  re  Campbell,  1  B.  R.  165;  s.  c.  1  Abb.  C.  C. 
185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6  Phila.  445. 

When  the  State  court  has  jurisdiction  to  enforce  a  lien  and  sell  the 
property,  it  may  distribute  any  surplus  that  may  remain  after  the  payment 
of  the  Hen  among  subsequent  lien  creditors.  The  power  to  enforce  the 
lien  gives  the  right  to  decree  a  distribution-  In  re  Biddle*s  Appeal,  9  B. 
R.  144;  s.  c.  08  Penn.  13. 

The  assignee  takes  the  rights  of  the  debtor  in  the  same  plight  and 
condition  as  the  debtor  himself  possessed  them,  and  the  purchaser  from 
him  will  be  bound  by  a  decree  for  a  partition  rendered  before  the  filing 
of  the  petition.     Baum  v.  Stern.  1  Rich.  (N.  S.)  415. 

Tlie  assignee  of  tlic  judi^ment  debtor  is  the  proper  party  to  move  to  set 
aside  sales  made  under  an  execution  issued  tliereon  when  the  same  are 
irregular  aud  void.     Pardee  v.  I.eiich.  (;  Lans.  803. 

Tlie  court  where  a  judgment  is  rendered  is  tlie  proper,  and.  Indeed,  the 
only  court  wliere  a  motion  can  l>e  made  to  amend  it,  and  such  amend- 
ment may  l)e  made,  altliough  the  defendant  has  been  declared  a  bank- 
rupt, and  tlie  i)roceediugs  in  bankrui)tcy  are  pending  at  the  time  when  the 
motion  is  made.    Woolfollv  v,  (5unn.  10  B.  R.  .j2(>;  s.  c.  45  Ga.  117. 

Althougli  ji  11.  fa.  is  issued  prior  To  the  commencement  of  proceedings  in 
bankruptcy,  yet  if  tlic  property  taken  tliereunder  is.  by  the  consent  of  the 
creditor,  tlie  delator  and  the  shcrilT.  sold  after  tliat  time,  the  proceeds  must 
be  turned  over  to  the  nssignec,  for  tlicy  do  not  C(»nie  into  the  Stiite  court  by 
finjil  process.    Morris  v.  I)nvi(lson,  11  B.  U.  4.">4;  s  c.  49  Oa.  301. 

Where  a  slieriff  wlio  is  selling  tlic  i^oods  at  ivrivate  sale  with  the  con- 
sent o\'  The  mortgagor  jnid  mortgagee,  under  a  mortgage  li.  fa.  receives  a 
general  ti.  fa.  l»efore  tln'  coiiniiene*  iiicnt  of  the  proceedings  in  bank- 
ru]>tcy.  tlie  ])rore(Mls  arising  from  private  sjiles,  after  tliat  time,  are  before 
tlie  Stat(«  court,  .'is  moiu'y  raised  on  tinal  i»ro«-ess,  and  may  b<*  distributed 
to  the  JndunH'iii  ereditor  and  not  to  ilie  assign(M.\  Dyson  v.  Harper,  54 
Ga.  JS'j. 

The  tiliiiu'  of  a  pniiion  in  haiiknipti  y.  and  the  execution  of  an  assign- 
ment to  tJK'  ns<iL:ii('e  al'lcr  ilic  liliiiLT  (»f  a  hill  in  eiiuity  is  a  sntticient  ex- 
eii-<('  fnv  lint  iii;ilsiim  all  a^^iLiiiineni  t<»  a  receiver  ai>poin1ed  by  the  Stale 
eniirr.     \\'aikin<  \.    I'iiikiiry.  .■'.   I'dw.   ("h.  .':;:',. 

Till'  iiirr.'  tiliii'j-  i>\'  I  he  in'iiiinn  in  haiil^niptcy  is  no  ground  for  refnslnir 
to  <>\<M'iiic  :i]i  ;i<vi-iinM  m  to  :i  I'cci-ixrr  aitpoiiited  in  a  suit  instituted  iirinr 
to  ih;it  liiiir.  i'iiv  ilic  di'hidi'  iii:iy  \\iilidra\N-  liis  petition,  and  thus  defeat 
llic  jnrisdici  ii  II  <  t'   l<ii;i   ••.-in-i<.      Ihid. 

If  ;i  (M-cdii'.r  in-i.T  in  tlm  r(.Min><  imriMniit  of  pmeeiMlinsrs  in  nankruptcy 
ha-^  lih-d  i\  hill  ill  a  Si;itn  cniiri  in  ri-ach  the  cijuitahle  assets  of  the  debtor. 
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and  has  thereby  obtained  a  lien  thereon,  he  may  continne  the  suit.  Glar]£ 
V.  Rist,  3  McLean,  494. 

The  Jurisdiction  of  a  State  court  over  a  pending  action  to  enforce  a 
mechanic's  lien  is  not  divested  by  proceedings  in  bankruptcy.  Seibel  v, 
Simeon,  62  Mo.  255. 

A  State  court  is  not  divested  of  Jurisdiction  over  a  pending  action  to 
enforce  a  vendor's  lien  by  the  banl^ruptcy  of  the  vendee.  Boone  v.  Revls, 
44  Tex.  384. 

The  district  court  will  not  allow  a  creditor  to  avail  himself  of  any 
unjust  and  unlawful  advantage  merely  because  his  suit  is  depending  in  a 
State  court,  for  the  la'ws  of  the  United  States  are  to  the  extent  of  the 
constitutional  limits  paramount  to  the  authority  of  those  of  the  States 
In  re  Bellows  &  Peck,  3  Story,  428. 

Where  the  power  of  a  State  court  to  proceed  in  a  suit  is  subject  to  be 
Impeached,  It  can  not  be  done*  except  upon«  an  intervention  by  the  as- 
signee, who  must  state  the  facts  and  make  the  proof  necessary  to 
terminate  such  Jurisdiction.  Doe  v.  Childress,  11  B.  R.  317;  s.  c.  21  Wall. 
043. 

The  district  court  can  not  entertain  an  action  brought  by  the  assignee 
against  a  sheriff  to  recover  the  money  received  on  a  sale  under  an  execu- 
tion issued  on  a  Judgment  which  is  void  under  the  bankruptcy  law. 
Atkinson  v.  Purdy,  Crabbe,  551. 

If  the  property  of  the  bankrupt  has  been  sold  under  an  execution  is- 
sued upon  a  Judgment  which  is  void  under  the  bankruptcy  law,  the 
assignee  should  apply  to  the  State  court.  Atkinson  v.  Purdy,  Crabbe, 
rsi;  In  re  Burns,  1  B.  R.  174;  s.  c.  7  A.  L.  Reg.  105;  s.  c.  6  Phila.  448. 

If  the  assignee  receives  property  which  the  marshal  has  taken  from 
the  possession  of  the  sheriff  and  sells  it,  the  Judgment  creditor  can  not 
maintain  an  action  in  a  State  court  for  the  amount  of  his  Judgment,  for 
a  State  court  has  no  Jurisdiction  to  liquidate  a  lien.  Ansonla  B.  &  0. 
Co.  V.  Pratt,  17  N.  Y.  Supr.  443. 


TITLE  VI. 

COURTS  OF  BANKRUPTCY,  THEIR  JURISDICTION, 

ORGANIZATION  AND  POWERS. 


Act  of  1898,  Ch.  1,  Sec.  1.    *     *    *     (16)  Definition.—  Judge 
shall  mean  a  judge  of  a  court  of  bankruptcy,  not  including  the  referee. 

Ch.  2,  ^  2.  *  *  *  Creation  of  Courts  of  Bankruptcy 
and  Their  Jurisdiction. — That  the  courts  of  bankruptcy  as  here- 
inbefore defined,  viz.,  the  district  courts  of  the  United  States  in  the 
several  States,  the  supreme  court  of  tlie  District  of  Columbia,  the 
district  courts  of  the  several  Territories,  and  the  United  States  courts 
in  the  Indian  Territory  and  the  District  of  xVlaska,  are  hereby  made 
courts  of  bankruptcy,  and  are  hereby  invested,  within  their  respective 
territorial  limits  as  now  established,  or  as  tliev  may  be  hereafter 
changed,  with  such  jurisdiction  at  law  and  in  equity  as  will  enable 
them  to  exercise  original  jurisdiction  in  bankrujHcy  proceedings,  in 
vacation  in  chambers  and  during  their  resj)cctive  terms,  as  they  are 
now  or  may  be  licrcal'ter  held,  to  (1)  adjudge  persons  bankru])t  wlio 
have  liad  tlieir  ])rincipal  })lace  of  business,  resided,  or  had  their  domi- 
cile within  their  rcsjicctive  territorial  jurisdictions  for  tlie  i>receding 
six  montlis,  or  the  greater  ])ortion  lliereof,  or  who  do  not  have  their 
])rineii)al  phu-e  of  business,  reside,  or  hpve  their  domicile  within  the 
United  States,  !»ut  have  projierty  within  tlu.'ir  jui'isdietions,  or  who 
have  l)eeu  adjudged  l);iii1\rnpts  hy  leourts  of  competent  jurisdiction 
witlioiit  the  I'nited  States  and  have  j)roperty  within  their  jurisdie- 
tion>:  C.^)  allow  claims,  disallow  <!ainis,  reconsider  allowed  or  dis- 
allowed claims,  and  allow  or  <lisallow  them  against  l)aid\rui)t  estates; 
('.))  ajijw'int  reeei^■e^<  or  the  iii;ir>hal>.  u])«)n  aj»]dieation  of  ])arties 
in  interest,  in  ca-e  tin'  coiirN  >hall  find  it  ahsohitely  necessary,  for 
the  ])r<  sei'\aiinn  of  e-t;iies.  1(^  take  charge  of  the  ])ro[>erty  of  bank- 
rii]'ts  aft^T  the  tiling  ef  the  iirtitioii  and  until  it  is  dismissed  or  tlie 
trn>tee  is  (jnalified;  (1)  ;ii'raign.  Ii'v,  and  ])uni>h  baidcrnt^ts.  olllccrs, 
and  other  poi'-ony.  ;nid  the  ;iiit']it<.  eHiceiv.  members  of  the  board  of 
directors  or  trnstee<.  oi*  nijicr  ^iniihir  contrdllini:  bodies,  of  cor]^ora- 
tiun-  fei"  viclations  <'f  tliis  Act.  in  a<-c^a\lance  witli  the  laws  of  pro- 
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cedure  of  the  United  States  now  in  force,  or  such  as  may  be  hereafter 
enacted,  regulating  trials  for  the  alleged  violation  of  laws  of  the 
United  States;  (5)  authorize  the  business  of  bankrupts  to  be  con- 
ducted for  limited  periods  by  receivers,  the  marshals,  or  trustees,  if 
necessary  in  the  best  interests  of  the  estates;  (6)  bring  in  and  substi- 
tute additional  persons  or  pari;ies  in  proceedings  in  bankruptcy  when 
necessary  for  the  complete  determination  of  a  matter  in  controversy; 
(7)  cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money 
and  distributed,  and  determine  controversies  in  relation  thereto,  ex- 
cept as  herein  otherwise  provided;  (8)  close  estates,  whenever  it  ap- 
pears that  they  have  been  fully  administered,  by  approving  the  final 
accounts  and  discharging  the  trustees,  and  reopen  them  whenever  it 
appears  they  were  closed  before  being  fully  administered;  (9)  confirm 
or  reject  compositions  between  debtors  and  their  creditors,  and  set 
aside  compositions  and  reinstate  the  cases;  (10)  consider  and  confirm, 
modify  or  overrule,  or  return,  with  instructions  for  further  proceed- 
ings, records  and  findings  certified  to  them  by  referees;  (11)  deter- 
mine all  claims  of  bankrupts  to  their  exemptions;  (12)  discharge  or 
refuse  to  discharge  bankrupts  and  set  aside  discharges  and  reinstate 
the  cases;  (13)  enforce  obedience  by  bankrupts,  officers,  and  other 
persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment;  (14)  extradite  bankrupts  from  their  respective  districts 
to  other  districts;  (15)  make  such  orders,  issue  such  process,  and 
enter  such  judgments  in  addition  to  those  specifically  provided  for 
as  may  be  necessary  for  the  enforcement  of  the  provisions  of  this 
Act;  (16)  punish  persons  for  contempts  committed  before  referees; 
(17)  pursuant  to  the  recommendation  of  creditors,  or  when  they  neg- 
lect to  recommend  the  appointment  of  trustees,  appoint  trustees,  and 
upon  complaints  of  creditors,  remove  trustees  for  cause  upon  hearings 
and  after  notices  to  them;  (18)  tax  costs,  whenever  they  are  allowed 
by  law,  and  render  judgments  therefor  against  the  unsuccessful  party, 
or  the  successful  party  for  cause,  or  in  part  against  each  of  the  par- 
ties, and  against  estates,  in  proceedings  in  bankruptcy;  and  (19)  trans- 
fer cases  to  other  courts  of  bankruptcy. 

Xothing  in  this  section  contained  shall  be  construed  to  deprive  a 
court  of  bankruptcy  of  any  power  it  would  possess  were  certain  spe- 
cific powers  not  herein  enumerated. 

Act  of  1867,  §  4972. —  The  jurisdiction  conferred  upon  the  district 
courts  as  courts  of  bankruptcy  shall  extend  — 

First.  To  all  cases  and  controversies  arising  between  the  bankrupt 
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and  any  creditor  or  creditors  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy. 

Second.  To  the  collection  of  all  the  assets  of  the  bankrupt. 

Third.  To  the  ascertainment  and  liquidation  of  the  liens  and  other 
specific  claims  thereon. 

Fourth.  To  the  adjustment  of  the  various  priorities  and  conflicting 
interest  of  all  parties. 

Fifth.  To  the  marshaling  and  disposition  of  the  different  funds  and 
assets,  so  as  to  secure  the  rights  of  all  parties  and  due  distribution 
of  the  assets  among  all  the  creditors. 

Sixth.  To  all  acts,  matters,  and  things  to  be  done  under  and  in 
virtue  of  the  bankruptcy,  until  the  final  distribution  and  settlement 
of  the  estate  of  the  bankrupt,  and  the  close  of  the  proceedings  in 
bankruptcy.^  Provided ,  That  the  court  having  charge  of  the  estate 
of  any  bankrupt  may  direct  that  any  of  the  legal  assets  or  debts  of 
t'.ie  bankrupt,  as  contradistinguished  from  equitable  demands,  shall, 
Y»  lien  sucb  debt  does  not  exceed  five  hundred  dollars,  be  collected  in 
the  courts  of  the  State  where  such  bankrupt  resides,  having  juris- 
diction of  cJalms  of  such  nature  and  amount. 

Statute  revised  —  March  2,  18(17,  cli.  IK),  §  1,  14  Stat.  517.  Prior 
Statutes  —  Aug.  10,  IJ^^l,  ch.  0,  §  (*>.  r>  Stat.  445. 

An  nssi;:ntv  can  not  maintain  an  action  in  a  State  court  to  recover  the 
value  of  i)roi)ert.v  exceeiUn^  .^j^rKH)  transfiMTcd  to  the  defendant  hi  viohi- 
tion  of  the  bnnkrni>t('}'  law.  Olcott.  v.  Maclean.  MS  B.  R.  71);  s.  c.  17 
X.  Y.  Supr.  1^77. 

If  the  assitjnee  and  another  claim  a  fund,  the  holder  may  file  a  bill  of 
interpleader  in  a  Stale  court,  for  the  proceedinjr  is  not  an  ac*tion  to  collect 
the  assiMs.    \\.  iV  M.  Ins.  Vo.  v.  Davenport.  17  X.  Y.  Supr.  2r>4. 

Construction.—  In  ordt-r  to  avoiil  all  doubt,  the  section  jroes  on  to 
enuniorato  rortnin  spjM-itic  classes  of  cases  t<»  which  the  jurisdiction  shall 
he  deemed  to  extend,  not  ]>y  way  of  limitation,  but  in  exphuiation  and 
illustration  of  the  L^enerality  of  the  precedinir  hHiLruaire.  In  re  William 
riu-isty.  :;  How.  2P-J;  In  re  l)udh\v,  1  Penn.  L.  J.  \\{Y1\  Mitchell  v.  Manuf. 
Co..  L'  Story.  r.lS:  in  vo  L.  ( Haser.  1  U.  W.  \\VA\\  s.  c.  2  Ben.  180;  s.  c.  1  L. 
T.  1^  r.7. 

It  is  iiKire  loiiical  to  ('(tnstriie  tliis  section  tlirouiiliout  as  ccivinjur  the  most 
aiiiide  ])Owers  to  tlie  district  courts  t<»  coiidiict  and  settle  tlie  proceedin.i^s 
in  baiilu'iiiitcy.  lint  a<  not  i-elatiiiu'  to  snits  at  law  or  in  erpiity  between  the 
a<>i;^iice  and  tltirtl  jiersons.  Avliidi  are  rcLMdated  hy  the  second  section. 
Sliearinan   cT    :i1.    v.    llinuliani   et    al..   ."">    \\.    It.   '.\\\   s,   e.   7   B.   B..   400;   S.   C. 

;;  (■.  r..  \.  i:.'^:  .ioi.Mn<  v.  Mr.mauiie.  c,  r,.  \\.  ridii. 


1  So  anicn.lcd  bv  ad  (-f  .hiiie  'Ji:.  1S74.  ch.  .'IImj.  ^  2.  IS  Stat.  178. 
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Gongrefis  meant  to  provide  a  STStem  capable  of  entire  self -execution  by 
the  national  tribunals  without  the  asalstance  or  co-operation  of  the  States, 
If  the  parties  interested  should  choose  to  rely  on  the  national  courts.  The 
jurisdiction  given  to  the  district  courts  is  ample  for  all  such  purposes. 
Mitchell  V.  Manuf.  Oo.,  2  Story,  648;  Zahm  v.  Fry,  9  B.  R.  546;  s.  c.  21 
Pitts.  L.  J.  156;  s.  c.  31  Leg.  Int.  197. 

In  the  absence  of  this  clause,  it  might  well  be  doubted  whether  the 
district  court  would  have  had  Jurisdiction  of  an  action  brought  by  the 
assignee  for  the  recovery  of  a  debt  due,  or  property  belonging  to  the 
bankrupt,  when  both  parties  were  citizens  of  the  same  State.  To  remove 
such  doubt  was  the  purpose  of  the  clause,  and  not  at  all  to  deprive  State 
courts  of  Jurisdiction  of  such  actions,  when  vested  in  them  by  the  laws 
and  Oonstitutions  of  the  States.  Cook  v.  Whipple,  9  B.  B.  155;  s.  c.  56 
X.  Y.  150. 

The  last  clause  of  this  section  is  laanifestly  added  in  order  to  prevent 
the  force  of  any  argument  that  the  specific  enumeration  of  the  particular 
classes  of  cases  ought  to  be  construed  as  excluding  all  others  not  enumer- 
ated.   In  re  William  Christy,  3  How.  292. 

Jurisdiction  of  a  bankruptcy  court  may  be  impeached  in  collateral  ac- 
tions.   Isett  V.  Stuart,  16  B.  R.  191. 

Residence,  or  carrying  on  business,  in  the  district  for  six  months  is  a 
Jurisdictional  fact,  and  the  petition  must  contain  an  allegation  showing 
it.  But,  upon  application  for  discharge,  the  creditors  may  show  that 
the  alleged  ground  of  Jurisdiction  did  not  exist    In  re  Beals,  17  B.  R.  107. 

Under  law  of  1867,  court  had  no  power  in  voluntary  proceedings  to 
adjudicate  any  person  a  bankrupt  who  was  not  a  citizen  of  the  United 
States  at  time  of  filing  petition,  though  doing  business  within  the  district 
In  re  Burton  &  Watson,  17  B.  R.  212. 

Where  want  of  Jurisdiction  appears  upon  the  petition  in  bankruptcy 
the  consent  of  parties  can  not  give  Jurisdiction,  and  the  court,  of  Its  own 
motion,  should  take  notice  of  the  point.  In  re  Hopkins  v.  Carpenter  et 
al.,  18  B.  R.  339. 

Where  the  bankruptcy  court  has  adjudged  a  dalm  to  be  a  lien  upon 
property  of  the  bankrupt,  it  has  Jurisdiction  of  an  action  to  enforce  such 
Hen  against  third  parties  who  have  purchased  said  property  subject  to  the 
Hen  at  a  sale  by  the  assignee.    Bneknam  v.  Dunn  et  nl.,  16  B.  R.  470. 

Bankruptcy  court  has  full  Jurisdiction  over  the  wife's  "  specific,  claim  " 
to  a  settlement  out  of  the  bankrupt  estate;  and  her  coming  voluntarily 
into  the  bankruptcy  court,  by  petition,  to  assert  that  claim  gives  the  court 
Jurisdiction,  personally  as  to  herself,  to  ascertain  and  liquidate  that  claim. 
In  re  Campbell,  17  B.  R.  4. 

The  district  court  has  Jurisdiction  of  a  controversy  as  to  the  ownership 
of  a  fund  In  the  hands  or  under  the  control  of  the' assignee  in  bankruptcy 
without  regard  to  residence  of  the  parties  in  Interest  In  re  Sabin,  18 
B.  B.  151. 

"^'here  such  controversy  is  pending,  the  court  will  detain  such  fund  until 
the  rights  of  the  parties  thereto  have  been  determined  by  such  suit.    Ibid. 
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Where  a  wife's  separate  estate  has  been  changed  from  one  form  of 
Investment  to  another,  by  agreement  between  herself  and  her  husband, 
and  before  the  title  to  the  property  newly  acquired  had  been  made  to  her, 
the  husband  becomes  bankrupt,  the  bankruptcy  court,  as  a  court  of  equity, 
will  treat  that  as  done  which  ought  to  be  done,  and  decree  a  settlement 
upon  the  wife  of  property  acquired  with  her  separate  means.  In  re  Camp- 
bell, 17  B.  R  4. 

On  application  by  assignee  for  his  discharge  any  misconduct  on  his 
part  in  respect  to  estate  is  a  proper  subject  for  examination.  In  re  Pea- 
body,  IG  B.  It  243. 

District  court  not  deprived  of  jurisdiction  to  entertain  proceedings  for 
a  composUiou  by  tue  fact  tliat  petition  to  review  an  order  refusing  to  dis- 
charge the  bankrupt  is  pending  in  Circuit  Court  (Law  of  1867).  In  re 
Odell,  1(5  B.  R.  501. 

In  such  case  bankrupt  should  be  required  to  pay  opposing  creditor  ex- 
penses and  disbursements,  other  than  counsel  fees,  incurred  in  opposing 
the  discbarge,  as  a  condition  of  and  prior  to  oonflrmatlon  of  the  composi- 
tion.    Ibid. 

Tlie  district  court  which  granted  a  discharge  alone  has  jurisdiction  of 
a  proceeding  to  annul  it.     Nicholas  v.  Murray,  18  B.  R.  4G9. 

A  suit  1)3'  an  assignee  tx)  set  aside  a  fraudulent  convej'ance  made  by 
the  bankrupt,  after  his  discharge,  of  jiroperty  concealed  prior  thereto  is 
not  a  suit  to  annul  such  bankrupt's  discharge,  and  may,  therefore,  be 
bror.jrht  in  tlic  CMrcuit  (/(»urt.     ll)id. 

Bankruptcy  court  lias  a  right  to  and  will,  on  application,  enjoin  creditors 
from  harassing  the  (h'bror  as  long  as  liis  comimsition  uroceeding  is  pend- 
ing.    In  re  Richard  II.  Hinsdale,  1(5  B.  R.  5:U>. 

A  jrencral  pn»vision  in  a  resolution  of  coniiKJSition.  under  law  of  18G7, 
that  payment  of  so  mucli  money  nt  such  time  or  times,  etc..  shall  be  ac- 
cepted by  tlie  creditcu-s  in  salisfaction  of  tlie  debts  due  them.  Is  not,  as  re- 
spects the  creditors,  an  cxecnthiL;  provisi<in  wliicli  the  court  is  authorized 
to  enforce.  A  tender  «»f  tlic  money  acconlin;:  to  tlu'  terms  of  such  composi- 
tion is  (MHiivalenl  to  payiiieni.  ])ut  the  coui't  can  not  imin'ison  the  crtMl- 
itor  for  conteni])!  lo  coinju'l  him  to  pliysically  t;ike  the  offered  money. 
Il)id. 

The  nmnient  a  voliniiary  ix-tiiion  is  tiled,  all  the  proiiei-ty  of  a  bankrupt 
iu  iMiss»'S'-;inu  nr  in  aetinn  Miiich  is  iii<-lu»h'4l  in  tlie  inventory  and  s<-liedules 
comes  into  tin'  prehcii^nry  power  of  tlie  coiii't  as  fully  as  if  it  were  in  the 
actual  and  visiMe  ]HTseuce  of  tlie  cdUiM.  and  con><equeiitly  is  under  its 
jirotection  and  witliin  its  exrjiisive  control.  Vyrd  v.  IlaiTold  et  al.,  IS 
B.   1{.   4:1:5. 

'I'iie  l>ankfii]tt  liad  Liiven  certain  niort;:a.Lres  upon  his  exempt  property, 
in  wliicli  lie  liad  waivod  ;ill  ]\\<.  e\('iiii»ilon  TiLrlits  under  the  State  Constitu- 
tion and  laws,  and  tnnler  tlie  ))aiikrii)itcy  act.  in  and  to  the  i>roiK'rty  mort- 
iraL'ed.  and  alsn  liis  I'iulit  to  a,  dls«  lini'ur  in  l>anl<rujttcy.  The  assiicnt^e 
h'fr  the  ]ir()i"-i-ty  in  th<-  liaiids  i^f  the  li.inkrnitl .  as  cnst(Mlian,  until  he  could 
profure  lln"  s<inMlr.lr<  and  pi-nci-rd  to  adiiiinisior  tlie  estate.  The  mort- 
r'lL'es  >\»T»'  arier\\;ii'd  f. irt-.l- .^rd.  and   the  <'\r<-ni Inns  levied  on  the  mort- 
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gaged  property  which  bad  been  returned  in  the  schedules.  The  assignee 
never  had  actual  possession  of  the  property  levied  on.  Held,  that  the 
waiver  could  not  be  enforced  until  the  property  was  designated  and  al- 
lotted to  the  bankrupt;  that  the  levy  was  a  positive  contempt  of  the  Juris- 
diction of  the  court,  and  was  not  Justified  by  the  ignorance  of  the  mort- 
gagees and  the  sheriff  as  to  the  bankruptcy  of  the  mortgagor  and  the  ap- 
pointment of  the  assignee,  as  they  might  easily  have  obtained  knowledge 
of  these  facts.    Ibid. 

Upon  institution  of  proceedings  in  bankruptcy  an  assignee  in  bank- 
ruptcy may  be  enjoined  from  interfering  with  the  debtor's  assets  before 
an  adjudication  has  been  had.    In  re  Jacob  Skoll,  16  B.  B.  175. 

Where  the  assignee  sold  property  incumbered  by  a  chattel  mortgage, 
without  an  order  of  court,  and  the  mortgagee  brought  trover  against  the 
purchaser  in  a  State  court,  in  a  county  where  the  parties  and  their  wit- 
nesses resided:  Held,  that  even  if  the  district  court  had  jurisdiction  to 
restrain  the  prosecution  of  such  suit  it  ought  not  to  do  so  under  the  cir- 
cumstances of  the  case.    In  re  Cooper,  16  B.  R.  178. 

An  Injunction  to  restrain  the  prosecution  of  an  action  against  the  bank- 
rupt in  the  State  court,  during  the  pendency  of  a  composition,  is  proper 
where  installments  of  the  composition  have  been  tendered  to  the  creditors, 
and  the  bankrupt  is  not  permitted  to  plead  the  composition  as  a  bar  to  the 
action.    In  re  Shafer  &  Wesselhoefft,  17  B.  K  116. 

Where  the  party  in  iMSsession  claims  title  to  the  property,  the  inability 
of  the  assignee  to  give  the  requisite  bonds  in  an  action  of  replevin  will  not 
entitle  him  to  an  injunction  to  prevent  its  removal.  In  re  The  Oregon 
Iron  Works,  17  3.  It  404. 

Where  a  voluntary  assignment  for  the  benefit  of  creditors  has  been 
executed  by  the  bankrupts  less  than  three  months  before  the  commence- 
ment of  proceedings;  and  where  pending  the  pnx^eedings  and  pending  a 
proposed  composition,  and  before  the  election  of  an  assignee,  a  creditor 
had  brought  suit  in  the  State  court  to  compel  the  voluntary  assignee  to 
account,  and  had  obtained  the  appointment  of  a  receiver;  and  where  an 
assignee  in  bankruptcy  was  subsequently  elected,  and  the  eomix)sitlon 
was  subsequently  amended  so  as  to  provide  that  the  assignee  in  bank- 
ruptcy should  take  possession  of  the  estate  in  the  hands  of  the  voluntary 
assignee;  and  where  a  reference  had  been  ordered  by  the  bankruptcy 
court  to  determine  how  much,  if  anything,  should  be  allowed  to  the  cred- 
itor who  had  brought  the  suit  toward  reimbursing  his  expenses  in  such 
suit:  Held,  that  such  creditor  would  not  be  allowed  to  apply  to  the 
State  court  for  an  order  directing  the  payment  out  of  the  estate  in  tlie 
hands  of  the  voluntary  assignee  of  the  referee's  fees  incurred  in  such  ac- 
tion (Law  of  1867.)    In  re  Dumahaut  &  Co.,  17  B.  It.  517. 

It  is  within  the  power  and  duty  of  the  court  to  set  aside  summarily 
any  process  obtained  by  fraud  and  deception  practiced  upon  itself;  the 
exercise  of  this  power  is  essential  to  the  administration  of  justice.  Where 
verified  petitions  are  presented,  and  the  petitioners  know  facts  sufficient 
to  put  them  on  Inquiry,  and  such  verifications  are  false,  the  petitions  will 
be  summarily  dismissed,  and  all  concerned  in  preparing  and  presenting 
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them  will  be  subject  to  the  gr&ye  consequences  which  result  from  the 
practice  of  fraud  and  deception  on  the  court.    In  re  Keller,  17  B.  R,  10. 

Copetltioners  can  not  be  held  Innocent  of  and  not  privy  tx>  the  fraud 
and  falsehood  practiced  In  their  name  by  their  copetltioners,  unless  their 
innocence  clearly  appears.  Petitions  in  bankruptcy  proceedings  are  to 
be  considered  as  the  joint  act  of  all  the  petitioners.    Ibid. 

The  injunction  order  issued  on  a  creditor's  petition  should  conform 
to  the  language  of  the  statute.     Ibid. 

Under  the  law  of  18G7,  the  debtor  filed  a  voluntary  petifion  in  bank- 
ruptcy, but  objected  to  being  adjudged  bankrupt  thereon,  and  no  adjudica- 
tion was  ever  made.  At  the  time  of  filing  such  petition,  he  also  filed  a 
petition  for  composition,  which  was  adopted  and  confirmed  by  the  requisite 
number  of  creditors.  Prior  to  the  conclusion  of  the  creditor's  meeting,  an 
opposing  eii'dltor  commenced  action  on  a  provable  debt  described  In  the 
<lebtor's  statement,  and  levied  an  attachment  upon  his  goods.  On  ap- 
plication for  an  injunction  to  restrain  such  action  pending  the  proceedings 
In  composition:  Held,  that  the  debtor  is  In  no  position  to  api^eal  to  the 
court  for  protection  as  long  as  he  objects  to  being  a  bankrupt,  and  declines 
to  surrender  hims^^lf  to  the  court.     In  re  Tifft,  18  B.  R.  78. 

In  i)ursuance  of  the  terms  of  a  resolution  of  comiKXsltlon,  under  the  law 
of  lSt)7,  as  anicDdcd,  an  ex  parte  order  was  obtained  from  the  Slate  court 
discharging  the  voluntary  assigmv  iu  so  far  as  the  decree  confirming  the 
conipositioii  affeotod  the  riglits  of  creditors,  and  tlie  a,ssignee  thereupon  de- 
livori'd  tlie  i)r()pi'rt.v  and  books  to  the  debtors.  Subsequently  a  creditor 
who  liad  refused  to  accept  the  composition  notes  and  whose  debt  had  been 
eontraeted  by  fraud  on  the  part  of  ont^  of  the  debtors,  mwved  in  the  State 
<ourt  for  an  ins[u'<'tiou  of  tlie  books  and  to  vacate  tlie  order  discharging 
the  assiirnee.  Held,  that  the  action  of  the  creditor  was  a  violation  of 
the  conipositi(m-a^n'eenient,  and  under  the  power  given  the  bankruptcy 
<<)urt  to  enforce  the  agreement  such  acticm  must  Ih»  enjoined.  In  re 
K(.(lger.  IS  l\.  U.  :^^1. 

Where  nssi^rnee  clnisen  had  Ix^en  for  several  years  bookkeeper  of  one 
of  the  bankrupts,  :ind  said  bnnknipt  and  his  attorney  endeavored  to  con- 
•Irol  action  of  luci-lin;;  in  clectintr  him,  antl  bolli  voted  for  him  on  powers 
of  attorney,  conrinnMiiou  was  ivruscd.  althouirh  election  was  almost 
iinaninioiis;  as  it  Mppc.-ircd  tliat  a  larire  nuniher  of  creditors  were  not  and 
ceiild  not  undtr  ilic  law  be  reitrrscnied  at  the  meeting.  In  re  Wetmoro 
\    Krn..   ir.   \\.   K.  ."14. 

The  Jiidui'  is  boiiiid  io  see  tliai  riuliis  of  minority  are  protected  and  to 
iTliisc  coiiliniint ion  wlifii  he  lia<  L'ood  reason  to  susijcct  the  assignee  has 
1  (Mil  clios)  n  ill  iiii-'iTsi  <>r  ltaiikrr.pl,  or  if  «-ircuiustances  are  such  as  to 
iii<li<-Mlc  iliai    ilir  rlcft  i.in   wa-^  iioi   a   fair  <ine.      Il»i<l. 

\\Ii(ii  r-ifdiiMi--  arr  spoken  nf  •'wlin  claim  a  debt  or  demand  under 
iIm'  l.aiikriii.t<-\  .'■  iIh'  in^aiiiiiLi  i-  iliai  ihry  are  creditors  of  the  bankrupt, 
.Mi'd  tii.-ii  iJiMi-  (!■  Ii'v  <<.!c';i'  !«'  iMcs.  Ill  <ul)sis!  iiii,'  claims  upon  the  bank- 
Mipr^  )<ia'-'.  iiii<  -.' 'iiuii's;!.  il  ill  r.'fi  ni  in  law.  ami  cai>able  of  bein.;z  as- 
.,..-t,.i  ipKJ.  r  il'.-  1.;'Tr,;r.'iii' y  i'.i  any  it  aimer  and  form,  Avhetlier  they  have 
a  s,MT,rii\-  1.V  \\a\-  i  I   [k'->\-^'  <•!•  ii.()rii:-aL:c  ihcrcfor.  or  uut.     Tlie  clause  is 
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not  limited  to  creditors  who  prove  their  debts.  In  re  William  Christy,  3 
How.  292. 

This  clause  does  not  confer  jurisdiction  on  any  subject  not  pointed  out 
in  the  statute  as  a  part  of  the  proceedings  in  bankruptcy  from  its  incep- 
tion to  its  close.  It  refers  to  matters  and  proceedings  as  l^e  successive 
steps  to  be  taken  in  the  progress  of  the  application  according  to  the  di- 
rections of  the  statute,  over  all  which  it  gives  plenary  Jurisdiction;  yet  it 
does  not  give  Jurisdiction  over  all  persons  and  things  which  may  be  af- 
fected by  the  proceedings  in  bankruptcy.    In  re  Dudley,  1  Penn.  L.  J.  302. 

The  object  of  these  clauses  is  to  give  the  district  court  complete  Juris- 
diction to  accomplish  of  itself  all  the  purposes  of  the  law,  and  to  enable 
it,  independently  of  any  other  Jurisdiction,  to  begin,  continue  and  end  all 
such  proceedings  as  may  be  necessary  and  proper  to  accomplish  the  entire 
settlement  and  final  distribution  of  the  bankrupt*s  estate.  Mitchell  v. 
Manuf.  Co.,  2  Story,  648;  in  re  William  Christy,  3  How.  292. 

The  Jurisdiction  vested  in  the  district  court  Is  ample,  and  reaches  every 
possible  controversy  which  can  arise  in  the  collection  and  distribution  of 
the  effects  of  a  bankrupt  Buckingham  v.  McLean,  3  McLean,  185;  s.  c. 
13  How,  151. 

The  district  court  is  vested  with  full  chancery  and  common-law  powers 
to  act  in  all  cases  arising  under  the  bankruptcy  law.    Ibid. 

This  section  confers  Jurisdiction  to  entertain  suits  for  the  adjustment 
of  all  adverse  claims  and  the  collection  of  outstanding  debts.  Mitchell 
V.  Manuf.  Co..  2  Story,  048. 

The  district  court  has  Jurisdiction  of  an  action  at  law  to  collect  a  debt 
due  to  the  bankrupt's  estate.  Kelly  v.  Smith,  1  Blatch.  290;  Atkinson  v. 
Purdy,  Crabbe,  551. 

The  Jurisdiction  does  not  depend  on  the  parties  to  the  suit,  but  on  the 
subject-matter.    Ibid. 

The  district  court  has  Jurisdiction  to  entertain  a  bill  filed  by  a  mort- 
gagee against  an  assignee  of  the  mortgagor  to  reform  a  mortgage  which 
by  mistake  does  not  conform  to  the  intention  of  the  parties.  Fowler  v. 
Hart,  13  How.  37a 

Subsequent  mortgagees,  as  well  as  the  assignee,  should  be  made  parties 
to  a  bill  to  reform  a  mortgage.    Fowler  v.  Hart,  13  How.  373. 

The  bankruptcy  court  has  precisely  the  same  powers  in  equity  over  judg- 
ments of  State  courts  affecting  the  bankrupt's  estate,  as  a  State  court  of 
equity  would  have  under  a  general  creditor's  bill,  if  the  debtor  were  not  a 
bankrupt.    Fowler  v,  Dillon,  12  B.  R.  308. 

The  bankruptcy  court  has  the  power  to  reduce  the  amount  of  a  judg- 
ment at  law  rendered  on  Confederate  contracts  to  its  equivalent  in  legal 
money.    Ibid. 

The  bankruptcy  court  may  require  the  abatement  of  war  interest  em- 
brace<l  in  a  judgment.    Ibid. 

This  clause  does  not  confer  or  take  away  jurisdiction  of  the  State  courts, 
but  simply  allows  the  Fecleral  courts  to  decline  to  entertain  actions  at 
common  law  to  which  the  assignee  is  a  party  in  which  the  debt  demanded 
is  less  than  $500.    Goodrich  v.  Wilson,  14  B.  B.  555;  s.  c.  119  Mass.  429. 
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Injiinctionfl  from  District  Courts.—  The  district  court  can  not  restrain 
the  State  courts,  but  it  can  restrain  parties  litigant  in  the  State  courts, 
whenever  It  becomes  necessary  in  order  to  give  force  and  effect  to  the 
jurisdiction  and  power's  conferi'ed  upon  it  by  the  bankruptcy  act  In  re 
William  Christy,  a  How.  292;  Irving  v.  Hughes,  2  B.  R.  62;  s.  e.  7  A.  L. 
Reg.  209;  s.  c.  6  Phila.  451;  Jones  v.  Leach  et  al.,  1  B.  R.  595;  Hyde  v. 
Bancroft,  8  B.  R.  24;  s.  c.  0  Ben.  392;  Tennington  v.  Sale  &  Phelan  et  al., 
1  B.  R.  572;  Pennington  v.  Lowensteln  et  al.,  1  B.  R.  570;  in  re  Schnepf, 
1  B.  R.  190;  s.  c.  2  Ben.  72;  in  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  s.  c. 
15  Pitts.  L.  J.  448;  in  re  R.  R.  Atkinson,  7  B.  R.  143;  s.  c.  5  L.  T.  B.  320; 
s.  c.  4  C.  L.  N.  359;  s.  c.  19  Pitts.  L.  J.  ISS.  Contra,  In  re  Campbell,  1  B.  R. 
105;  s.  c.  1  Abl>.  C.  C.  185;  s.  c.  1  1j.  T.  B.  30;  s.  c.  6  Phila.  445;  in  re  Bums, 
1  B.  R.  174;  s.  c.  7  A.  L.  Reg.  105;  s.  a  6  Phila.  448;  Clark  v.  Binninger. 
3  B.  R.  518;  s.  c.  38  How.  Pr.  341;  s.  c.  ;{  L.  T.  B.  49:  Tenth  Nat'l.  Bank 
V.  Sanger.  42  How.  Pr,  179;  in  re  Dudley,  1  Peuu.  L.  J.  302. 

Such  a  course  is  very  familiar  in  courts  of  chancery  in  cases  where  a 
creditor's  bill  is  liled  for  the  administration  of  the  estate  of  a  deceased 
person,  and  it  becomes  necessary  or  proper  to  take  the  w^hole  assets  into 
tlie  hands  of  the  court  for  the  puii>ose  of  collecting  and  marshaling  the 
assets,  aseertaining  and  adjusting  conflicting  priorities  and  claims,  and 
accomi)lisliing  a  due  and  equitable  distribution  among  all  the  i>arties  in 
interest  in  tlie  estate.     In  re  William  Christy,  3  How.  292. 

Congress,  in  tlie  enactment  of  laws  upon  the  subject  of  bankruptcies, 
lias  complett*  and  plenary  pow(M',  unrestricted  save  as  to  uniformity.  It 
has,  in  legislating  ui)on  the  subject,  power  to  tjike  from  State  courts  the 
administration  of  remedies  for  the  enforcement  of  liens.  The  bankruptcy 
law  is.  then,  tlie  supn^me  law  of  the  land,  binding  alike  ui>on  Federal  and 
State  tril)unals,  and  wlierever.  l)y  express  words  or  by  necessary  implica- 
tion, it  affects  State  laws,  the  power  of  State  courts  or  the  remetlies  of 
suitors  therein,  it  is  paramount.  Wlien  Congress  delegated  to  the  dis- 
trict courts  tlie  e<iulta))le  juris<liction  in  banlxruptcy  over  the  property  of 
the  debtor,  it  l>y  necessary  iinplication  also  delegated  at  the  same  time  the 
p<i\ver  to  administer  such  reuKHlies  known  to  the  law  as  are  absolutely  in- 
disi)eiisa]>le  to  tlie  ((tmpleie  exercise  of  llie  jurisdiction  expressly  conferred. 
One*  i)owcr  directly  uivcii  is  tlu»  power  to  collect  all  the  assets.  The  moans 
l)y  which  this  result  is  t«»  be  reache(l  are  not  eniunerated,  but  power  to 
accoinplisli  lli*'  nsult  is  ^ivcii  and  the  i"i,irlil.  to  employ  the  proper  legal 
jirocess  dn-  :itTcctiim'  the  result  must  foll«)w  by  necessaiT  implication. 
(Jlnscly  <niiiic<  ted  with  ilic  ]>ower  of  enllecliiiir  tin*  assets  is  that  of  ascer- 
taining and  TKiuidatini:  the  liens  which  may  be  claime<l  to  exist  up(m  th(»se 
assets.  A  ]iri'(  eediiiLT  to  :is<'er!ain  or  li(iui(late  a  lien  would  be  idle,  unless 
tlir  couiM  iia^  Tlie  iMiwer  Id  restrain  the  parties  from  li(jui<lating  their  liens 
witlmur  its  Inlerveiiiinii.  and  to  iuM'serve  the  i)r(»i)erty  by  restraining  its 
sale  until  !ln'  lien  is  as.eiMnined  t«>  be  irond  or  void.  'I'he  l)ankruptcy  law 
is  hiuldy  ri-UM-dial.  and  onuin  to  lia\<'  a  liberal  construetion  for  the  pur- 
|H»v,>  ,)t"  at'e.  iiiiL'  its  aim  ainl  pnlicy.  It  Lnve<  the  bankruptcy  court  an 
eN<-ln-i\"('  and  orlLiinal  Jnri^dict  itiu  over  all  ilie  ]»arties  to  the  bankrupt<.'y 
].r(..M-(dinL:s.  all   ili<>  assets.  :ind  all   the  liens  tliei'eiai.     The  express  f;raut 
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of  power  to  enjoin  In  proceedings  In  invltum  is  not  a  denial  of  such  power 
in  voluntary  proceedings,  upon  the  maxim  expressio  unlus  exclusio 
alterius.  The  district  court  is  clothed  at  once,  in  voluntary  cases,  with 
Jurisdiction  over  the  debtor  and  his  property;  but  where  the  proceeding  is 
involuntary,  the  debtor  is  not  adjudged  a  banlcrupt  until  the  return  and 
hearing  of  the  order  to  show  cause.  There  is,  therefore,  good  reason  for  giv- 
ing the  court  power  to  enjoin  between  the  time  of  filing  the  creditor's  peti- 
tion and  the  return  of  the  order  to  show  cause,  as  there  is  in  these  cases  no 
voluntary  surrender  of  the  property.  In  re  Mallory,  6  B.  IL  22;  s.  c.  1  Saw. 
88;  8.  c.  2  L.  T.  B.  247;  in  re  Lady  Bryan  Mining  Co.,  0  B.  R.  252;  Samson 
v.  Clarke,  6  B.  R.  403;  s.  c.  9  Blatch.  372;  in  re  Ulrich  et  al.,  8  B.  R.  15; 
8.  c.  6  Ben,  483. 

It  makes  no  difference  with  the  power  of  the  court  over  the  subject  that 
the  lien,  or  alleged  lien,  is  inchoate  and  incapable  of  execution  until  the 
amount  secured  thereby  is  ascertained  and  settled.  Ascertainment  and 
liquidation  are  expressly  authorized,  and  the  subsequent  provisions  of 
the  act  show  how  fully  the  whole  administration  of  the  estate  is  confided 
to  the  court.    Samson  v.  Clarke,  6  B.  R.  403;  s.  c.  0  Blatch.  372. 

All  the  creditors  of  the  bankrupt,  secured  as  well  as  unsecured,  become, 
and  are  at  once,  by  virtue  of  the  bankruptcy,  parties  to  the  proceedings, 
and  they  and  their  debts  are  thereby  brought  under  and  are  subject  to 
the  sole  and  exclusive  Jurisdiction  and  control  of  the  bankruptcy  court. 
Such  Jurisdiction  and  control  exist  and  may  be  enforced  as  well  before 
as  after  proof  of  debt.  Phelps  v.  Sellick,  8  B.  R.  390;  Watson  v.  Citizens' 
Savings  Bank,  11  B.  R.  161. 

It  does  not  necessarily  follow  that  the  district  court  must  in  all  cases 
prohibit  any  proceeding  in  a  State  court  for  the  benefit  of  a  creditor  hav- 
ing a  lien.  Often  it  is  quite  convenient,  and  ordinarily  it  may  be  quite 
desirable  to  permit  pending  actions  to  proceed  so  far  as  to  ascertain  the 
amount  due.  In  one  case  a  foreclosure  of  a  mortgage  in  the  State  court 
was  permitted,  though  begun  after  petition  filed  in  the  district  court 
Samson  v.  Clarke,  6  B.  R.  403;  s.  c.  9  Blatch.  372. 

The  power  to  control  creditors  in  respect  to  the  liquidation  of  liens  is 
clearly  given.  Two  considerations  illustrate  the  importance  of  the  power 
which  are  especially  applicable  to  liens  by  attachment:  Ist.  Without  such 
power  there  Is  no  adequate  protection  to  the  other  creditors  against  col- 
lusion between  the  bankrupt  and  the  claimant,  not  even  aided  by  the 
authority  given  to  the  assignee  to  defend.  2d.  The  early  settlement  of  the 
estate  may  sometimes  require  that  the  court  In  bankruptcy  should  tiike 
the  determination  of  claims  which  are  in  dispute  into  its  own  hands. 
Ibid. 

The  power  to  liquidate  the  liens  upon  the  assets  necessarily  includes 
the  power  to  ascertain  what  liens  there  are,  their  amount,  and  to  pay  tliem 
off,  and  as  an  incident  to  payment  and  distribution,  a  power  of  sale  for 
their  conversion  into  cash  in  order  that  the  Hens  may  be  liquidated  or 
paid,  and  the  surplus  carried  to  the  general  fund.  In  re  EUerhorst  et  al., 
7  B.  R.  49;  s.  c.  2  Saw.  219, 
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Where  the  property  of  the  bankrupt  is  Invested  In  the  name  of  a  party, 
he  may  be  restrained  from  transferring  or  disposing  of  the  same.  Keenan 
V.  Shannon,  9  si,  R.  441;  s.  e.  31  Leg.  Int.  85. 

Where  a  levy  has  been  made  before  the  commencement  of  proceedings 
in  bankruptcy,  the  possession  of  the  sheriff  can  not  be  disturbed  by  the 
assignee.  The  latter,  in  such  case,  is  only  entitled  to  such  residue  as  may 
remain  in  the  sheriff's  hands  after  the  debt  for  which  the  execution  is- 
sued has  been  satisfied.  In  re  David  Weamer,  8  B.  li.  527;  s.  c.  21  Pitts. 
I..  J.  17;  30  Leg.  Int.  321;  G  C.  L.  N.  27;  Marshall  v.  Knox,  8  B.  R.  97;  s.  c. 
16  Wall.  551;  Peck  v.  Jenness,  7  How.  C12;  Colby  v.  Ledden,  7  How.  G26; 
in  re  John  Kei'lin,  3  How.  32G. 

This  doctrine,  however,  has  no  application  where  the  pending  suits  are 
in  the  Federal  tribunals.  There  no  comity  is  violated.  Sutherland  v. 
Lake  Superior  Canal  Co.,  9  B.  R.  298;  s.  c.  1  Cent.  L.  J.  127. 

If  the  execution  creditor  has  security  on  real  estate  as  well  as  on  per- 
sonal property,  he  may  be  enjoined  for  a  brief  period,  to  allow  the  cred- 
itors to  pay  him  and  obtain  a  transfer  of  his  Judgment  or  to  enable  them 
to  obtain  sucli  other  equitable  relief  as  may  not  impair  his  rights.  East- 
burn  V.  Yardley.  8  Pac.  L.  R.  127;  «.  c.  30  Leg.  Int.  404. 

Where  the  Judgment  was  obtained  in  fraud  of  the  bankruptcy  law,  the 
bankruptcy  court  may  enjoin  a  sale  under  an  execution  issued  thereon. 
Sutherland  v.  Lake  Superior  Canal  Co.,  9  B.  R  298:  s.  c.  1  Cent.  L.  J. 
127;  in  re  Wm.  H.  Shuey,  9  B.  R.  52(>;  s.  c.  (J  C.  L.  N.  248;  Buckingham  v. 
McLean,  3  McLean,  185;  s.  c.  13  How.  151.  Contra,  Townsend  v.  Leonard. 
V,  Dillon.  370. 

The  district  court  can  not  order  the  property  to  be  taken  out  of  the 
luiiids  of  the  sbcrilf  until  the  h-vy  under  the  execution  is  set  aside  on  ac- 
count of  fraud,  or  for  x\w  reason  that  it  is  in  violation  of  the  bankruptcy 
law.  The  assignee  has  no  riirlit  to  tlie  immediate  possession  of  tlie  prop- 
erty seized  b<'fore  tiie  judgment  is  satislied.  In  re  Wm.  II.  Sliuey,  9  B.  R. 
52(;;  s.  c.  G  C.   L.   N.  LMS. 

Tlie  lien  uinler  an  executi(»u  is  i>riina  facio  valid.     Ibid. 

An  injunction  wliich  nn»rely  restrains  tlie  siieriff  from  disposing  of  the 
l>anlvrni»t's  preiu'rly  dues  not  i»rev<'nl  a  sale  of  property  levied  on  before 
tliat  time,  for  sn<-li  proin-rty  is  not  the  l»ani;rnpt's  property  in  law  excvi)t 
so  far  as  tlie  surplus  is  conrernetl.  Ansonia  B.  iV:  (.\  Co.  v.  Babbitt,  15 
X.    Y.    Siipr.    ir»7. 

If  an  injiinc-iinn  iiHM-cly  rcsirains  the  slieritT  from  disposing  of  the  prop- 
erty, tills  ilors  iKil  Jii^iify  him  in  n'lrasln:;:  it  fi-om  tlie  levy.     Ibid. 

'I'he  coiiri  may,  in  i!s  dNrrriion.  lu-fon'  .«rrantin.u-  an  injunction  against 
a  jiKluiiu'iii  (rc(lit'»r  \\  ho  has  a  lii'ii.  rrqiiiri"  the  irt-neral  creditors  to 
indemnify   tlio  Jn(l:^iii<  nt    ci'cdiioi'.     In   I'e   Pnunldson.   1   H.   R.   181:  s.  c.  1 

I..  T.  H.  .".:  s.  c.  7  A.  L.  u.  -.  -Ji:;:  ^.  »•.  <;  immIm.  h:;. 

Altrr  fill'  ppMi -s  of  Mil'  Sinio  cniii!  ha<  bocii  executed,  and  the  prop- 
(  rty  sold  ihri-o(ui.  ii  i*^  Too  l.iic  m  iiitn-fn'c.  Vhc  inn-cliaser  at  such  sale 
iKMiniiM'S  a  '-rood  liij.'.  and  ilii^  is  s.>  rvon  if  tin-  judunnent  is  fraudulent. 
j.rovidrd  tiio  i)Ur<lKi>'i-  1--  an  iiiiin.iMH  uin'.  Tor  this  reason,  as  well  as 
iipuu  B^'i^^'i'^^i  iJi-iUL-ii^ki.  Lhc  a:^iriLi  cuiiri  can  uut  set  aside  a  sale  upon 
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the  process  of  a  State  court,  and  order  the  property  resold,  however  ap- 
parent it  may  be  that  It  was  sold  much  below  its  real  value.  The  remedy 
is  in  the  State  court,  upon  objections  to  the  confirmation  of  the  sale. 
In  re  Fuller,  4  B.  R.  115;  s.  c.  1  Saw.  243;  Thames  v.  Miller,  2  Woods, 
6G4. 

If  several  executiona  are  levied  upon  the  same  property,  an  agreement 
among  the  execution  creditors  to  bid  the  property  in  for  their  joint  bene- 
fit will  not  render  the  sale  fraudulent  if  it  were  fairly  conducted  and  the 
property  brought  all  it  was  reasonably  worth.  Thames  v.  Miller,  2  Woods, 
504. 

Where  property  of  the  bankrupt  has  been  sold  by  the  sheriff  under  an 

■ 

execution  issued  upon  a  valid  judgment  in  a  State  court,  the  injunction 
will  not  be  granted.  The  sheriff  will  be  allowed  to  use  the  proceeds  to 
satisfy  the  judgment  and  all  costs  thereon,  and  will  only  be  required  to 
account  for  the  balance  to  the  proper  officer  of  the  bankruptcy  court  In 
re  Campbell,  1  B.  R.  165;  s.  c.  1  Abb.  O.  C.  185;  s.  c.  1  L.  T.  B.  30;  s.  c. 
6  Phila.  445;  in  re  Bernstein,  1  B.  R.  199;  s.  c.  2  Ben.  44. 

If  an  injunction  is  served  on  the  sheriff,  the  State  court  will  not  direct 
him  to  pay  the  money  over  to  the  execution  creditor.  Mills  v.  Davis, 
10  B.  R.  340;  s.  c.  35  N.  Y.  Supr.  355. 

Where  an  insolvent  corporation  files  a  petition  in  bankruptcy  after 
the  filing  of  a  oomplaint  in  a  State  court,  but  before  the  appointment  of 
a  receiver,  and  surrenders  its  assets  to  the  register  under  an  order  of  the 
bankruptcy  court,  the  district  court  may  enjoin  the  complainant  in  the 
State  court  from  prosecuting  his  suit,  if  the  State  court,  notwithstanding 
a  return  of  the  facts,  insists  upon  proceeding  with  the  suit  In  re  Citi- 
zens* Savings  Bank,  9  B.  R.  152. 

When  a  creditor  who  is  prosecuting  a  suit  in  a  State  court  has  ob- 
tained an  agreement  by  which  he  will  obtain  an  improper  advantage, 
he  may  be  enjoined  from  prosecuting  his  suit  Sampson  v.  Burton,  5  B. 
R.  459. 

When  the  creditors  of  the  bankrupt  will  not  be  benefited,  and  the  party 
to  be  enjoined  may  be  materially  injured,  the  injunction  will  not  be 
granted.  In  re  Bowie,  1  B.  R.  628;  s.  c.  1  U  T.  B.  97;  s.  c.  15  Pitts.  L.  J. 
448;  in  re  Donaldson,  1  B.  R.  181;  s.  c.  1  Lt.  T.  B.  5;  s.  a  7  A.  L.  Reg. 
213;  8.  c.  6  Phila.  143;  in  re  Wilbur,  3  B.  R.  276;  s.  c.  1  Ben.  52T;  s.  c.  2 
L.  T.  B.  171;  in  re  Iron  Mountain  Co.,  4  B.  R.  645;  s.  c.  9  Blatch.  320;  in  re 
Irwin  Davis,  4  B.  R.  716;  a  c.  8  B.  R.  167;  s.  c.  1  Saw.  260;  in  re  Geo. 
W.  Dillard,  9  B.  It  8;  s.  c.  6  L.  T.  B.  490;  in  re  William  Christy,  3  How. 
292;  Norton  v.  Boyd,  3  How.  426;  in  re  Peter  Hufnagel,  12  B.  It  554. 

The  fact  that  steps  have  been  taken  to  enforce  the  lien  makes  no  dif- 
ference. It  is  not  a  question  of  jurisdiction  or  of  right,  but  of  discretion. 
In  re  Geo.  W.  Dillard,  9  B.  It  8;  s.  c.  6  L.  T.  B.  490. 

Proceedings  in  the  State  court  to  punish  a  party  for  contempt  will  not 
be  enjoined.    In  re  M.  W.  Hill,  2  B.  It  140. 

An  injunction  will  not  be  granted  to  stay  proceedings  on  a  suit  insti- 
tuted in  a  State  court  against  the  marshal,  for  taking  possession  of  prop- 
erty which  did  not  belong  to  the  debtor,  under  a  warra.nt  in  involuntary 
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bankruptcy.  In  re  Marks,  2  B.  R.  575;  s.  c.  1  C.  L.  N.  245;  s.  c.  10  Pitts. 
L.  J.  12. 

The  district  court  can  not  enjoin  a  suit  in  the  State  court  by  a  party 
who  claims  under  a  bill  of  sale  voidable  by  creditors,  against  a  sheriff 
who  has  levied  an  attachment  upon  the  property,  and  subsequently  turned 
it  over  to  the  assignee,  because  the  sheriff  has  a  valid  defense  which  the 
State  courta  are  ready  to  upliold.  There  is  no  Jurisdiction  in  the  district 
court  to  try  a  case  between  an  attaching  officer  and  a  stranger  to  the 
bankruptcy,  or  to  enjoin  such  an  action  in  the  court  which  has  Jurisdic- 
tion of  it.     In  re  H.  S.  Evans,  Lowell,  525. 

If  the  property  which  was  transferred  fraudulently  has  been  seized  by 
the  marshal  and  turned  over  to  the  assignee,  the  circuit  court  may,  as 
an  incident  to  the  relief,  restrain  the  fraudulent  grantee  from  prosecuting 
suits  in  the  State  courts  against  the  assignee  and  the  marshal  for  such 
seizure.     Kellogg  v.  Russell,  11  B.  R.  121;  s.  c.  11  Blatch.  519. 

The  sheriff  of  the  State  court  niaj'  be  made  a  party  to  the  proceedings 
for  an  injunction.  In  re  Bernstein,  1  B.  R.  199;  s.  c.  2  Ben.  44;  Jones  v. 
Leach  et  al.,  1  B.  R.  595;  I*enuington  v.  Sale  &  riielau  ct  al.,  1  B.  R.  572; 
Pennington  v.  lx)weustein  et  al.,  1  B.  R.  570;  Wilson  v.  Brinkman  et  al., 
2  B.  R.  408;  s.  e.  1  C.  L.  N.  193;  in  re  Mallory,  (i  B.  R.  22;  s.  c.  1  Saw. 
88;  s.  c.  2  L.  T.  B.  247;  Wan-en  v.  Tenth  Xat'l.  Bank,  7  B.  R.  481;  s.  c.  10 
Blatch.  493;  in  re  Bellows  &  Peck,  3  Story,  428. 

If  purchasers  are  reluctant  to  talvc  the  title,  on  account  of  the  cloud  cast 
upon  it  by  the  pendency  of  proceedings  in  bankruptcy,  this  Is  a  sufficient 
reason  for  granting  an  injunction.     Whitman  v.  Butler,  8  B.  R.  487. 

If  the  niortgag(M'.  prior  to  the  coniniencenient  of  proceedings  in  bank- 
ruptcy, sold  the  property  l)y  virtue  of  a  power  contained  in  the  mort- 
gage, but  the  purchaser  refused  to  accei>t  the  title,  the  bankruptcy  court 
may  enjoin  tlie  mortgagee  from  attemi)ting  to  resell  after  the  commence- 
ment of  proceedings  in  Imnkruptcy,  the  same  as  If  no  sale  had  ever  been 
made.     Ibid. 

If  tlie  party  in  possession  claims  a  right  to  the  property,  the  assignee 
is  not  entitled  to  an  injunction  to  prevent  a  removal  thereof,  upon  the 
mere  ground  that  he  is  unable  to  give  tlie  bond  requisite  in  an  action  of 
replevin.     In  re  Oregtm  Iron  Works,  13  Pa<'.   L.   R.  50. 

An  injunction  will  lie  against  a  jjarty  witliin  the  jurlsiliction  of  the 
court  to  stay  proceedings  in  any  court  beyond  its  territorial  limits.  In  re 
James  Martin,  5  Law  Rep.  15S;  Hyde  v.  Bancroft.  8  B.  R.  24;  s.  c.  0  Ben. 

If  tlie  party  in  wliose  name  tlie  l<'gal  proceedings  sought  to  be  enjoined 
are  conducted  does  not  reside  within  tln^  <listrict,  the  injunction  may  be 
issued  against  him.  his  .-igeiits  and  attorneys  within  the  district,  and  in 
such  a  case  the  service  (»f  ili(»  injunction  ni)on  such  agents  or  attorneys 
will  be  a  siMvir«'  ni)on  the  principal,  and  bind  him  as  well  as  them  per- 
sonally.    In  re  r.cll«.\vs  \-  INmU.  3  Stt)rv.  42K 

The  (llsii'ict  jnnri  may,  in  its  discretion,  clirect  notice  to  be  given  to  the 
adverse  party  before  ilie  jrrantiuLr  of  an  injunction.  In  re  Moses  Carlton, 
1  N.  Y.  lA\i:.  Obs,  2'.n;  s.  c.  .'»  Law  Uep.   120;  iu  re  John  Harper  Smith, 
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1  N.  Y.  lieg.  Obs.  291;  Irving  v.  Hughes,  2  B.  B.  02;  s.  c.  7  A.  L.  Reg. 
206;  8.  c.  6  Phila.  451;  in  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady,  483;  la  re 
Muller  &  Brentano,  3  B.  B.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33. 

Before  the  apiK)intment  of  an  assignee,  proceedings  for  an  injunction  to 
protect  the  property  of  the  bankrupt  may  be  instituted  by  the  bankrupt, 
or  the  petitioning  creditors.  Irving  v.  Hughes,  2  B.  R.  02;  s.  c.  7  A.  Ij, 
Reg.  209;  s.  c.  0  Phila.  451;  Jones  v.  Leach,  1  B.  R.  595;  in  re  Donaldson, 
1  B.  R.  181;  s.  c.  1  L.  T.  B.  5;  s.  c.  7  A.  L.  Reg.  213;  s.  c.  0  Phila.  142;  in  re 
Bowie,  1  B.  R.  028;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448;  in  re  Isaac 
Ulrich,  8  B.  R.  15;  s.  c.  0  Ben.  483;  in  re  John  S.  Foster,  2  Story,  131;  in 
re  Bellows  &  I*eck,  3  Story,  428. 

As  soon  as  the  assignee  is  appointed,  he  should  be  made  a  party  to  the 
proceedings  by  a  supplemental  bill.  Irving  v.  Hughes,  2  B.  R.  02;  s.  c, 
7  A.  L.  Reg.  209;  s.  c.  0  Phila,  451. 

Where  an  injunction  is  obtained  upon  a  petition  filed  in  the  cause 
pending  in  bankruptcy,  it  may  be  dissolved  on  a  motion,  without  resorting 
to  the  formality  of  a  demurrer.  In  re  Wallace,  2  B.  R.  134;  s.  c.  1  Deady, 
433;  in  re  E,  Mallory,  0  B.  R.  22;  s.  c.  1  Saw.  88;  s.  c.  2  L.  T.  B.  247. 

An  execution  creditor,  who  has  been  delayed  by  an  injunction,  is  en- 
titled to  a  prompt  adjudication  of  the  validity  of  his  judgment  as  soon  as 
an  assignee  is  appointed.  The  question,  however,  can  not  be  determined 
on  ex  parte  affldavits.  In  re  Hafer  &  Bros,  (in  re  Beck),  1  B.  R.  580;  s.  c. 
6  Phila.  474. 

When  the  assignee,  after  his  appointment,  does  not  take  possession 
of  property  levied  on  by  virtue  of  an  execution  issued  upon  a  valid  judg- 
ment, nor  make  application  for  leave  to  discharge  the  levy  by  paying 
the  judgment,  and  there  is  no  evidence  that  any  advantage  will  be  gained 
by  continuing  the  injunction,  it  will  be  dissolved.  In  re  Wilbur,  3  B.  R. 
270;  8.  c.  1  Ben.  527;  s.  c.  2  L.  T.  B.  171;  in  re  J.  J.  Fendley,  10  B.  R.  250: 
«.  a  1  Cent.  L.  J.  433. 

When  it  does  not  appear  that  the  proceedings  under  an  execution  will 
affect  the  interests  of  any  party  entitled  to  the  protection  of  the  district 
court  under  the  bankruptcy  act,  the  injunction  will  be  dissolved.  When 
the  bankrupt  claims  that  the  property  held  under  an  execution  belongs 
to  his  wife,  and  the  assignee  does  not  assert  any  claim  thereto,  the  in- 
junction will  not  be  continued.    In  re  Olcott,  2  Ben.  443. 

When,  in  a  case  in  equity  in  the  district  court,  the  weight  of  evidence 
Is  rather  with  the  defendants,  and  there  is  no  suggestion  that  they  are 
not  abundantly  responsible  pecuniarily,  or  that  the  assets  are  in  peril, 
the  injunction  will,  on  motion,  be  dissolved,  and  the  case  will  then-  go  to 
a  final  hearing  on  proofs.    Collins  v.  Bell,  3  B.  R.  587. 

A  decree  enjoining  a  judgment  creditor  and  the  maker  of  a  note  from 
enforcing  a  judgment  against  the  bankrupt,  does  not  restrain  the  maker 
of  the  note  upon  which  the  judgment  was  rendered  from  proceeding  ex 
delicto,  at  law  against  the  bankrupt  for  his  fraud  in  disposing  of  the 
note.    Horter  v.  Harlan,  7  B.  R.  239;  s.  c.  9  Phila.  03. 

A  party  who  is  served  with  an  injunction  restraining  him  from  prose- 
cnting  a  suit  must  affirmatively  take  steps  adequate  to  prevent  such  pro* 
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ceedings.  It  is  a  grave  error  to  suppose  that  if  he  personally  takes  no 
steps  to  go  on,  he  can  refrain  from  taking  any  reasonably  adequate  meas- 
ures to  stop  the  proceedings,  and  leave  It  in  the  power  of  hi*  employees 
to  go  on  in  his  name,  and  yet  escape  the  consequence  of  disobeying  the 
injunction.     Hyde  v.  Bancroft,  8  B.  R.  24;  s.  c.  (>  Ben.  392. 

A  party  who  has  violated  an  Injunction  may  be  compelled  to  pay  ex- 
penses of  the  proceeding  to  i^uuish  him  for  contempt,  together  with  a 
proper  fee  for  the  couns.^1  for  the  complainant.    Ibid. 

If  an  injunction  prohibiting  an  application  for  a  receiver  is  served  on  an 
attorney  while  he  is  engaged  before  the  State  court  in  making  the  applica- 
tion, he  violates  it  by  handing  the  motion  papers  with  a  draft  order  for  the 
appointment  of  a  receiver  to  the  judge,  If  the  application  is  granted  and  a 
receiver  appointed.  In  re  South  Side  R.  R.  Co.,  10  B.  R.  274;  s.  c.  7  Ben. 
391. 

Proceedings  in  the  District  Court  Sitting  as  a  Court  of  Bankruptcy.— 
An  appearance  and  answer  do  not  waive  any  question  affecting  the  juris- 
diction of  the  court,  for  no  voluntary  act  of  the  defendant  can  give  juris- 
diction, and  it  Is  never  too  late,  at  any  stage  of  the  cause,  to  consider  it. 
Jobbins   v.    Montague,   G   B.   R,   509. 

Courts  of  bankruptcy  are  more  creatures  of  the  statute,  and  derive  all 
their  life  and  vigor  from  It.  Jurisdiction  is  only  given  **  In  their  respective 
districts."  Tlie  fair  legal  inference  from  these  words  Is  that  jurisdiction 
was  meant  to  be  witliheld  outside  of  tliose  districts.     Ibid. 

The  case  in  bankruptcy  includes  all  tlie  summary  proceedings.  Chemung 
Canal  Bank  v.  Judson,  8  N.  Y.  254. 

The  whole  proceeding's  in  bankruptcy  are  on  the  equity  side  of  the 
court,  and  whatever  a  court  of  CHiuity  may  do  in  the  exercise  of  its  gen- 
eral jurisdiction  over  sul>je('ts  requiring  a  like  interposition,  may  properly 
be  done  by  tlie  district  court  in  cases  in  l)nnkruptcy.  In  re  Benjamin  B. 
(irant,  5  Law  Rep.  303;  in  re  Moses  OarUon,  1  N.  Y.  Leg.  Obs.  291;  s.  c.  5 
Law  Rep.  120. 

Power  and  jurisdiction  in  all  matters  and  proceedings  in  bankruptcy  are 
conferred  upon  the  district  courts,  and  these  courts,  as  courts  of  bank- 
ruptcy, are  authorized  to  hear  and  adjudicate  ui)on  the  same,  according 
to  the  provisions  of  tlie  bankrui)tey  act.  ExamincHl  separately,  the  clause 
which  provides  that  the  powers  and  jurisdictiim  therein  granted  and  con- 
ferred may  be  I'xerciscd  as  well  in  vacation  as  in  term  time,  and  that  a 
judpe  sittinu  in  <-haniliers  sliall  have  tlie  same  powers  and  jurisdiction  as 
when  sitting  in  court,  would  seem  to  afford  some  support  to  the  view  that 
all  the  i)ow('rs  and  jurisdiction  of  the  district  courts  wlieu  sitting  as  courts 
in  bankruptcy  inny  be  exercised  in  a  summary  way  a>?  l>y  rule  to  sliow 
cause.  Most  matters  and  proeeediujrs  in  bankruptcy  may  doubtless  be 
heard  and  adjudicated  by  the  district  court  in  that  way.  but  this  general 
clause  must  l>e  consiclercMl  In  couneclion  with  all  the  other  provisions  of 
th(^  l>aukruptcy  act.  Sni>cra(hled  to  the  general  clause,  and  as  an  exposition 
of  the  same,  is  Muothcr  ami  more  iini>oHant  clausi\  in  which  is  given  a 
specific  enuuicrntinii  of  the  cms(^  and  controversies  to  which  that  general 
jurisdiction  extends,  and  it  is  plaiu  that  the  enumeration  does  not  include 
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"  suits  at  law  or  In  equity  which  may  or  shall  be  brought  by  fhe  assignee 
In  bankruptcy  against  any  person  claiming  an  adverse  interest,  or  by  such 
person  against  such  assignee,  touching  any  property  or  rights  of  property 
of  said  bankrupt  transferable  to  or  vested  in  such  assignee."  Oases  of  that 
kind  fall  directly  within  section  4997,  and  must  be  determined  by  a  suit  in 
equity,  or  an  action  at  law,  as  the  case  may  be.  Smith  v.  Mason,  6  B.  R.  1; 
8.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7;  Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16 
Wall.  551;  Knight  v.  Cheney,  5  B.  R.  305;  s.  a  2  L.  T.  B.  205;  Barstow  v. 
Pcckham,  5  B.  R.  72;  in  re  Kerosene  Oil  Co.,  3  B.  R.  125;  s.  c.  6  Blatch.  521; 
Rogers  v.  Winsor,  6  B.  R.  246;  in  re  Masterson,  4  B.  R.  553;  Shaffer  v. 
Frltchery,  4  B.  R.  548;  in  re  H.  S»  Evans,  Lowell,  525;  Brlggs  v.  Stephens. 
7  I-AW  Rep.  281.  Contra,  in  re  Norrls,  4  B.  R.  35;  s.  c.  1  Abb.  C.-O.  514; 
8.  c.  1  L.  T.  B.  227. 

The  district  court  has  no  Jurisdiction  or  control  over  a  person  who  is  not 
before  the  court,  and  upon  whom  no  process  has  been  served.  Suph  a  per- 
son is  not  a  party  to  the  proceedings  in  bankruptcy.  Marshall  v.  Knox,  8 
B.  R,  97;  8.  c.  16  WaU.  551. 

The  only  parties  to  the  proceedings  in  bankruptcy  are  the  debtor,  his  as- 
signee and  his  creditors.  Other  persons  are  not  affected  by  them.  Marsh 
T.  Armstrong,  11  B.  R.  126;  s.  c.  20  Minn.  81. 

Consent  can  not  confer  jurisdiction  to  adjudicate  the  question  of  title  to 
property  In  a  summary  proceeding.  Marsh  v.  Armstrong,  11  B.  R.  125;  s.  c, 
20  Minn.  81. 

If  a  stranger  to  the  proceedings  appears  in  answer  to  a  summary  peti- 
tion, and  consents  to  a  reference  of  the  case  to  a  register,  he  can  not  im- 
peach the  decision  of  the  court,  in  a  collateral  action,  for  want  of 
jurisdiction.  People  v.  Brennan,  12  B,  R.  567;  s.  c.  6  N.  Y.  Supr.  120;  s.  c. 
10  N.  Y.  Supr.  (Hun)    66. 

If  the  execution  creditor,  who  is  restrained  on  a  summary  petition,  ap- 
pears and  asks  for  an  order  directing  the  sheriff  to  sell  the  property  and 
bring  the  proceeds  into  the  bankruptcy  court,  he  can  not  maintain  an  ac- 
tion against  the  sheriff  to  recover  the  proceeds  after  the  latter  has  com- 
plied with  this  order.    O'Brien  v.  Weld,  15  B.  R.  405;  92  U.  S.  81. 

If  a  creditor  claims  that  a  sale  of  his  claim  is  void,  on  account  of  fraud, 
the  controversy  may  be  determined  by  the  bankruptcy  court  that  has 
control  of  the  fund.    Frank  v.  Tolman,  75  111.  648. 

The  assignee,  who  is  an  officer  of  the  bankruptcy  court,  may  l>e  pro- 
ceeded against  by  summary  petition  in  respect  to  any  funds  in  his  hands 
If  the  opposing  party  chooses  to  proceed  In  that  way,  though  the  assignee 
himself  has  no  right  to  take  similar  action  against  third  persons.  lu  re 
H.  S.  Evans,  Lowell,  525;  Ferguson  v.  Peckham,  6  B.  R.  569;  s.  c.  29  Leg, 
Int.  285. 

The  court  can  not  deprive  the  assignee  of  the  iwssession  of  the  property 
of  the  bankrupt  without  due  process  of  law,  which  in  general  means  a  trial 
by  Jury  unless  the  parties  consent  to  a  trial  by  the  court.  Wood  M.  &  R, 
Co.  V.  Brooke,  9  B.  R.  395. 

When  the  assignee  denies  the  validity  of  the  claim,  and  asserts  title  to 
the  property,  the  claimant  can  not  proceed  by  a  summary  petition.  Hurst 
v.  Teft,  13  B.  R.  108;  s.  c.  12  Blatch.  217. 
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Where  the  bankrupt  holds  property  to  secure  him  for  indorsements  and 
note£S.made  by  him  for  the  owner,  the  holder  of  one  of  these  notes  is  not 
entitled  to  a  summary  order,  directing  the  payment  of  his  claim  out  of  the 
property.     Ibid. 

Whatever  powers  are  given  by  this  section  are  designed  to  be  exercised 
summarily.  When  the  property  afifected  by  a  lien  is  confessedly  the  prop- 
erty of  the  banl^rupt,  and  has  passed  to  the  assignee,  and  it  only  remains 
to  ascertain  and  liquidate  the  alleged  lien,  the  summary  Jurisdiction  of  the 
district  court  is  entirely  adequate.  Samson  v.  Clarke,  6  B.  R.  403;  a  c.  9 
Blatch.  372;  in  re  Isaac  Ulrich,  8  B.  K.  15;    s.  c.  6  Ben.  483. 

When  the  claimant  of  property  in  the  possession  of  the  assignee  invokes 
the  contix)lling  power  of  the  court  over  the  assignee  as  its  officer,  and 
submits  to  a  trial  of  the  question  which  he  asks  the  court  to  determine,  no 
question  can  be  raijjed  whether  a  more  formal  suit  would  or  would  not 
have  been  proper.    Samson  v.  Blake,  G  B.  K.  410;  s.  c.  0  Blatch.  371>. 

When  a  party  voluntarily  api>ears,  and  moves  for  the  enforcement  of  a 
pretended  lien,  the  district  court  thereby  acquires  jurisdiction  to  proceed 
and  disix)st»  of  the  whole  matter  in  a  summary  way.  In  re  Worthingtou, 
14  B.  II.  388;  s.  c.  8  C.  L.  N.  3(32;  s,  c.  3  Cent.  L.  J.  526;  s.  e.  9  C.  L.  N.  34(3. 

Tlio  district  court  is  legislatively  made  a  court  of  summary  equitable 
jurisdiction  over  the  assignee  and  over  his  trust.  Therefore,  indei)endently 
of  any  special  provisions  of  tlie  bankruptcy  act,  the  court  can.  by  way  of 
direction  to  him,  decide  any  (juostion  of  legal  or  equitable  right  which  can 
be  contentiously  disouKS4.Hl  for  opposing  interests.  In  re  Franklin  Fund 
Saving  Society,  31  Leg.  Int.  173. 

A  petition  to  have  an  order  for  a  sale  of  property  declared  null  and  void, 
should  make  the  purcliaser  and  those  claiming  under  him  parties  to  the 
proceeding.    In  re  Wni.   Major,   14  B.   It.  71. 

The  assigutH»  may  procciMl  by  a  sunnuary  petition,  to  have  an  order  for  a 
sale  of  imjperty  declared  null  and  void.     Il)id. 

The  iH>wer  to  issue  an  injunction  to  pri'vcnt  parties  from  interfering 
with  tlie  property  of  tlic  l)ankrupt,  may  l)e  exercistnl  summarily  without  a 
formal  suit.    In  re  Isaac  I'lrich,  S  B.  K.  15;  s.  c.  (>  Ben.  483. 

If  tlie  wife  for  a  debt  due  to  her  take  a  note  payable  to  her  husl>and  or 
bearer,  the  couii  will  not,  in  a  summary  and  incidental  manner,  interfere 
with  the  assignee's  rijilit  to  the  i)ossessiou  of  the  property.  In  re  George 
W.  Snow,  1   N.  Y.  Leg.  Obs.  2<>4:  s.  c.  5  Law    Rep.  3(30. 

Jurisilietioii  to  order  a  foriM-losure  in  favor  of  an  allege<l  mortgagee 
clainiinir  adversely  to  the  assii^aiee  and  adve^rsely  to  another  mortgagee, 
where  the  title  of  the  applicant  is  tlisi)iited,  the  amount  claimed  to  be  due 
is  denied,  and  where  it  is  insisted  that  he  has  already  released  the  lien,  is 
not  enil>racrd  in  tlie  sinnniary  juristliction.  in  re  Edward  A.  Oisey.  8  B. 
R.  71:  s.  c.  10  P.lairh.  'Mr*. 

.Turisdiclion  to  foreclose  mortgages  upon  the  estate  of  the  bankrupt  is  not 
included  in  tlu-  powers  to  be  exer<ise(l  summarily.     Ibid. 

The  l>nnkrupt(y  court  has  .iurisdiction  over  a  summary  petition  to  compel 
tlu*  bankrupt  to  deliviu*  prnjuTt y  in  tlie  joint  possession  of  himself  and  wife 
to  the  assii^net'.  unless  it  is  shown  that  shi-  has  an  advei*se  interest  in  the 
property.     In  re  Pierre  iV:  WhaliuL'.  ir»  B.  R.  440;  s.  c.  \)  C.  L.  N.  3(X). 
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The  bankruptcy  court  has  no  Jurisdiction  to  entertain  a  summary  peti- 
tion by  a  creditor  against  the  assignee  for  a  sale  of  property  not  in  (he  pos- 
session of  the  assignee  but  in  the  possession  of  another  claiming  title  and 
not  a  party  to  the  petition.    Bradley  v.  Healey,  1  Holmes,  451. 

When  a  bill  in  equity  is  pending  between  the  parties  in  which  a  right  to 
a  set-off  is  at  issue,  the  proceedings  on  a  petition  of  a  creditor  against  the 
assignee  for  the  ascertainment  of  his  claim,  may  be  stayed  to  abide  the 
event  of  that  suit    Ibid. 

The  court  in  a  summary  proceeding  may  direct  the  sale  of  property  free 
from  all  incumbrances,  although  the  assignee  disputes  the  validity  of  a 
mortgage  thereon.  The  right  of  the  mortgagee  is  not  affected  thereby. 
His  lien,  if  any  he  has,  is  transferred  to  the  fund,  and  must  be  asserted, 
and,  if  contested,  settled  in  an  appropriate  proceeding  to  be  subsequently 
taken.    In  re  Frederick  S.  Kirtland,  10  Blatch.  515.  . 

If  the  attorney  of  the  mortgagee  appears  and  answers  the  petition,  the 
court  has  Jurisdiction  to  direct  a  sale  of  the  property  free  from  incum- 
brances.   Ibid. 

The  grant  of  Jurisdiction  to  collect  the  assets  impliedly  confers  upon 
the  courts  of  bankruptcy  the  right  to  adopt  such  form  of  proceeding 
as  may  be  necessary  and  appropriate  to  give  practical  efficiency  to  such 
grant.  This  is  a  universal  rule  of  construction,  and  without  such  a  rule, 
many  rights  would  go  unredressed;  for  it  is  not  unusual  for  legislative 
bodies  to  leave  with  the  courts  the  power  to  devise  and  adopt  a  remedy 
commensurate  with  the  exigencies  of  the  case,  in  the  execution  of  the 
authority  conferred;  the  restriction  being  that  they  must  not  be  such  as 
are  in  violation  of  the  provisions  of  the  fundamental  law,  or  in  derogation 
of  the  constitutional  rights  of  the  citizen.  Goodall  v.  Tuttle,  7  B.  R.  193; 
8.  c.  3  Biss.  219. 

Jurisdiction  over  the  debtors  and  adverse  claimants  is  not  obtained 
by  the  bankruptcy  proceedings,  and  they  can  not  be  treated  as  parties  to 
the  proceedings  like  creditors.  The  power  to  collect  the  assets  is,  there- 
fore, necessarily  an  additional  and  independent  authority.    Ibid. 

The  fullest  and  most  comprehensive  authority  is  given  to  the  district 
court  in  respect  to  all  matters  relating  to  a  proceeding  in  bankruptcy. 
The  power  is  in  its  nature  an  equity  power,  and  may  be  exercised  by  pro- 
ceedings in  the  nature  of  equity  proceedings.  It  is  undoubtedly  the  ob- 
ject and  policy  of  the  bankruptcy  act,  that  proceedings  under  it  shall 
be  summary;  that  matters  shall  be  settled  as  speedily  as  possible.  In  no 
other  way  can  the  bankruptcy  system  be  put  Into  operation  without  inter- 
minable doubts,  controversies,  embarrassments,  and  difficulties,  or  in 
such  a  manner  as  to  achieve  the  true  end  and  design  thereof.  Its  suc- 
cess is  dependent  upon  the  national  machinery  being  made  adequate  to 
all  the  exigencies  of  the  act.  Prompt  and  ready  action  can  be  safely 
relied  on  where  the  whole  jurisdiction  is  confided  to  a  single  court:  in 
the  collection  of  assets;  in  the  ascertainment  and  liquidation  of  liens  and 
other  specific  claims  thereon;  in  adjusting  the  various  priorities  and  con- 
flicting interests;  in  marshaling  the  different  funds  and  assets;*  in  direct- 
ing the  sales  at  such  times  and  in  such  manner  as  shall  best  subserve 
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the  interests  of  all  concerned;  In  preventing,  by  injunction  or  otherwise, 
any  particular  creditor  or  person  having  an  adverse  interest,  from  obtain- 
ing an  unjust  and  inequitable  preference  over  the  general  creditors  by 
an  improper  use  of  his  rights  or  remedies  in  the  State  tribunals;  and, 
finally,  in  making  a  due  distribution  of  the  assets,  and  bringing  to  a 
close  within  a  reasonable  time  the  whole  proceedings  in  bankruptcy. 
Bill  V.  Beckwith,  2  B.  R.  241;  iu  re  Wallace,  2  B.  R.  1.34;  s.  c.  1  Deady. 
483;  in  re  Kerosene  Oil  Co.,  2  B.  II.  528;  s.  c.  3  Ben.  35;  s.  c.  2  L.  T.  B. 
79;  in  re  J.  O.  Smith,  2  B.  R.  297;  in  re  Marks,  2  B.  R.  575;  s.  c.  1  C.  L.  N. 
245;  s.  c.  1«  Pitts.  L.  J.  12;  in  re  People^s  Mail  Steamship  Co.,  2  B.  R, 
553;  s.  c.  3  Ben.  220;  iu  re  Geo.  J.  G.  Davidson,  2  B.  R.  114;  s.  c.  2  Ben. 
506;  in  re  Vogel.  2  B.  It  427;  s.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c.  2 
L.  T.  B.  154;  Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  313;  in  re  Josiah 
D.  Hunt,  2  B.  R.  539;  s.  c.  1  a  L.  N.  1G9. 

This  power  is  not  a  wanton  power.  It  is  not  a  power  to  order  this 
or  that  betTause  it  may.  It  is  a  judicijil  discretion  to  be  carefully  exercised 
in  view  of  the  rights  of  all;  to  be  exorcised  so  far  as  may  be  in  accord- 
ance with  sound  precedent,  and  is  so  to  mold  itself  to,  and  meet  the  nec- 
essarily new  questions,  not  of  practice  alone,  but  of  right,  as  they  arise, 
that  while,  on  the  ont>  hand,  it  administers  the  law  in  the  true  intent 
and  spirit  of  its  enactment,  so  as  to  efTectuate  the  really  equitable  and 
benelicial  ends  it  seeks  to  attain,  it  does  not,  on  the  other,  abrogate  those 
useful  and  striking  analogies  so  well  known  to  the  profession,  nor  those 
rules  of  i>ractice  and  judicial  i)roce(lure  now  so  interwoven  with  our 
system  of  jurisprudence  as  to  have  Iwcoine  an  almost  inherent  and 
essential  part  thereof.  Hence,  iu  its  discretion,  the  court  may  require 
parties  to  resort  to  more  formal  proceedings,  where  no  loss  or  detriment 
will  be  occasioned  tlierel)y.  In  re  Josiah  1).  Hunt,  2  B.  R.  539;  s.  c.  1  C  L. 
N.  1(»9;  Bill  V.  Beckwith,  2  B.  R.  241;  in  re  Betts,  15  B.  R.  530;  s.  c.  4  Cent. 
L.  J.  558;  s.  c.  13  Tac.  L.  R.  203. 

Strang:ers  to  tlie  proceedings  iu  bankruptcy,  not  served  with  process,  and 
who  luive  not  voluntarily  appeared  and  become  parties  to  such  litigation, 
can  iiot  l»e  compelled  to  come  into  court,  under  a  petition  for  a  rule  to  show 
cause.  Smith  v.  Mason,  t>  B.  R.  1;  s.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7;  Mar- 
shall V.  Knox,  S  B.  R.  97;  s.  c.  V*  Wall.  551. 

An  appearance  l)y  attorney  is  effective  to  give  jurisdiction  over  a  party, 
even  tboii;rli  iliere  has  l)een  no  previDUs  service  of  process  upon  him.  The 
object  of  process  in  a  suit  in  i^crsonani  is  to  secure  the  appearance  of  the 
parly,  juid  liis  gt'ueral  appearance  waives  ail  irn'^ulaiities  in  the  service 
of  sucli  i)rocess.  and  confers  jurisdiction  so  far  as  the  person  is  concerned. 
That  jurisdiction,  wlien  once  thus  conferred,  can  not  l)e  withdrawn  by  the 
act  of  the  part\  who  has  so  appeared,  without  the  consent  of  the  court  or 
of  tlie  prosccuiliij:  ])any.  If  the  ri;::lit  to  witlulraw  depends  upon  ques- 
tions of  fact,  tlic  court  will  pass  upon  the  exist t^nce  and  pertinence  of  the 
facts,  and  allow  or  n  fuse  the  withdrawal  on  previous  notice  to  the  prose- 
cutin.L'  iiariy.     In  re  T'lrich  cr  al..  'A  B.  11.  l'».*i:  s.  c.  .S  Ben.  355. 

When  prn])rrty  is  sold  under  an  a'-rrccnieiit  that  the  proceeds  shall  be 
brouirht  into  court.  tlu\v  arc  i)niil  into  the  reixistry,  and  the  court  is  its 
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legal  and  only  cucitodian.  The  fund  is.  lodged  in  court  without  prejudice 
to  the  rights  of  any  of  the  parties,  and  it  is  an  essential  part  of  the  agree- 
ment between  the  parties  in  legal  intendment  that  their  claims  shall  be 
adjudicated  by  the  court  according  to  the  law  and  usage  of  the  court  In 
cases  of  deposits  in  its  registry.  Eilther  party  can,  at  any  time,  by  petition 
or  motion,  prefer  his  claim  to  it,  whereupon  It  will  become  the  court*s 
duty,  causing  proper  notice  to  be  given  to  whomsoever  it  may  deem  proper, 
to  act  uix)u  such  petition  or  motion.  The  dismissal  of  it  will  not  necessar- 
ily establish  the  title  of  any  contesting  party.  The  court  may  well  adjudge 
that  one  petitioner  has  failed  to  establish  his  right,  and  dismiss  his  peti- 
tion, retaining  custcdy  of  the  fund  until  some  other  petitioner.  It  may  be 
a  second  or  it  may  be  a  fiftieth,  shall  establish  his  right  satisfactorily  to 
the  court    In  re  MLSterson,  4  B.  B.  553. 

An  application  to  the  summary  Jurisdiction  of  the  court  to  be  exer- 
cised by  an  order  to  show  t»iuse,  as  upon  a  motion,  is  not  a  suit,  and  can 
not  be  treated  as  a  suit.  In  re  Edward  A.  Casey,  8  B.  R.  71;  s.  c.  10  Blatch. 
370. 

The  objection  that  the  proceeding  should  be  by  a  bill  in  equity,  or  an 
action  at  law,  may  be  talten  at  the  hearing,  or  in  the  appellate  court.  In  re 
Bonesteel,  3  B.  R.  517;  s.  c.  7  Blatch.  175;  In  re  Ballon,  3  B.  R.  717;  s.  c.  4 
Ben.  135.    Ck>ntra,  in  re  Ulrich  et  al.,  3  B.  K  133;  s.  c.  3  Ben.  355. 

The  petition  may  be  converted  into  a  bill  in  equity,  but  the  only  advan- 
tage to  bo  gained  by  so  doing  will  be  a  saving  of  the  service  of  a  new  sub- 
poena, as  the  answers  filed  and  the  testimony  talten,  if  any,  can  not  be 
used,  except  by  cousent,  in  the  prosecution  of  the  suit  in  Its  amended  form. 
In  re  Kerosene  Oil  Co.,  3  B.  R.  125;  s.  c.  6  Blatch.  521;  Barstow  v.  Peclc- 
ham.  5  B.  R.  72;  SO: rk weather  v.  Cleveland  Ins.  Co.,  4  B.  R.  341;  s.  c.  2 
Abb.  O.  a  67;  In  re  H.  8.  Evans,  Lowell,  525. 

When  a  party  has  made  a  mistake  In  selecting  his  remedy,  the  summary 
petition  may,  In  the  discretion  of  the  court,  be  dismissed  without  costs  to 
either  party,  with  leave  to  the  petitioner  to  pursue  the  appropriate  remedy. 
In  ro  Bonesteel.  3  B.  R.  517;  a  c.  7  Blatch.  175;  In  re  Ballon,  3  B.  R.  717; 

8.  c.  4  Ben.  135. 

The  summary  Jurisdiction  may  be  exercised  upon  the  ordinary  processes, 
orders  to  «how  cause,  notices  of  motions,  etc.,  therein,  or  upon  petitions 
where  special  aid  or  relief  is  sought  in  any  matter  embraced  in  that 
Jurisdiction.    In  re  Edward  A.  Casey,  8  B.  R.  71;  s.  c.  10  Blatch.  376. 

A  party  seeking  relief  in  the  bankruptcy  court  should  come  in  by  peti- 
tion and  not  by  motion.  The  petitioner  should  sign  and  verify  the  peti- 
tion. Coming  into  court  as  he  does,  in  an  original  manner,  seeking  af- 
firmative relief,  and  not  brought  in  by  another  party,  he  must  come  in 
in  person  in  the  first  instance,  and  not  by  an  attorney.  In  re  J.  O.  Smith. 
2  B.  R.  2©7;  in  re  Davidson,  2  B.  R.  114;  s.  c.  2  Ben.  506;  in  re  Philo  R. 
Sabin.  9  B.  R.  383. 

The  oath  to  a  petition  must  be  administered  by  the  same  officers  and 
in  the  same  manner  as  oaths  in  other  cases  to  be  used  in  the  courts  of 
the  United  States.    In  re  Philo  R.  Sabin,  9  B.  R.  383. 
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When  the  oath  is  administered  by  a  notary  public,  the  signature  and 
notarial  seal  of  the  notary  constitute  a  sufficient  authentication.  When 
not  accompanied  by  such  seal,  the  signature  and  official  character  of  the 
notarr  must  be  authenticated  iu  the  usual  manner.    Ibid. 

It  ifi  not  necessary  or  proper  that  resort  should  be  had  to  the  formal 
and  plenary  proceedings  common  to  suits  in  equity  in  the  circuit  court. 
A  petition  stating  the  facts  relied  on  for  relief,  and  praying  for  the  order, 
relief,  or  proceeding  sought  for,  is  sufficient  In  re  Wallace,  2  B.  R.  1^; 
s.  a  1  Deady,  4a;j;  in  re  J.  O.  Smith,  2  B.  R.  297. 

When  the  district  court  has  jurisdiction  of  the  subject-matter  and  of 
the  question  at  issue,  and  both  parties  submit  themselves  to  ita  exercise 
and  involve  it  in  the  form  of  a  summary  proceeding,  the  court  is  not 
called  upon  to  consider  whether  the  determination  of  the  question  should 
have  l>een  sought  by  a  summary  proceeding  or  by  a  proceeding  more 
formally  commenced.     Samson  v.  Blake,  6  B.  R.  410;  s.  c.  9  Blatch.  379. 

If  the  adverse  party  goes  to  a  hearing  without  objecting  to  the  right 
or  interest  of  the  petitioner,  this  is  a  waiver  of  the  form  of  filing  a  new 
petition  to  set  up  an  interest  subsequently  acquired.  In  re  Robert  Morris* 
Crablie,  70. 

A  summary  petition  is  not  like  a  suit  at  common  law.  in  which  the 
party  must  havo  his  right  of  action  when  he  commences  it.  If  he  subse- 
quently acquires  an  interest,  ho  may  file  a  new  petition.     Ibid 

If  the  assignee  is  not  ohargealile  with  a  personal  knowledge  of  the  sub- 
ject, his  omission  to  deny  an  averment  will  not  enable  the  petitioner  to 
use  it  as  if  admitted.  In  re  George  W.  Snow,  1  N.  Y.  Leg.  Obs.  204; 
8.  c.  5  Law  Rep.  .3(»9. 

A  party  who  actiuiesccs  in  a  reference  to  an  auditor,  and  appcvirs 
before  him  and  routests  the  claim,  waives  the  right  to  a  jury  trial.  Kelly 
V.  Smith,  1  Blatch.  2t)0. 

If  the  district  judge  shall  l>e  satisfied,  in  conducting  such  a  proceeding, 
that  justice  will  be  subserved  by  a  jury  tnal,  he  can  direct  the  issue 
to  he  so  tried,     l^ill  v.  Beckwitli,  2  B.  11.  241. 

When  a  pelitiou  is  tiled  claiming  rent  for  i>ossession  of  premises  by 
the  assignee  after  tlie  coninieiicenient  of  the  proceedings  in  bankruptcy, 
a  jury  trial  may  be  allowed.  Buckner  v.  Jewell,  14  B.  R.  280;  s.  c.  2 
Woods,    220. 

The  testimony  intiy  \)o  taken  ore  lenus  at  the  hearing.  Wilson  v.  Stod- 
dard. 4  B.  U.  2r»4;  s.  c.  2  C.  L.  N.  101. 

If  the  niort;.ra;;ee  is  dead,  the  niortirn^ror  can  not  testify  in  favor  of 
his  assignee  in  a,  pi-oc^'i'ding  ngainst.  the  executors  of  the  mortgagee. 
Brondcy  v.  Smith,  5  B.  R.  ir.2:  s.  c.  2  Biss.  r^M. 

The  dcclanitions  of  ilic  l»:uikiMipt  in  aid  and  in  partial  execution  of  a 
transfer  which  is  inipcarhc*!.  nrc  adniissilUc  ns  the  declarations  of  a  co- 
conspirator and  as  a  p:irt  of  ilic  res  ircslat'.  Samson  v.  Clarke,  0  B,  R. 
410:   .*;.   c.   i»   Blau-h.    'M\). 

Evtn  in  a  formal  Mill  in  crpiity  the  crmrt  niny  qualify  the  decree  so  that 
U  slinll  not  oiu'ratc  to  prcv«'ni  a  new  snlt.  nnd  nothnig  is  more  common 
in  (liPi-<isin^^  of  motions  than  to  i:ivc  leave  to  renew  or  apply  upon  new 
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and  further  eridence  for  additional  relief.  The  highly  equitable  and  reme- 
dial powers  conferred  upon  the  court  In  bankruptcy  are  not  less  free 
from  restriction,  nor  are  they  hampered  by  such  technical  rules  as  will 
prevent  the  doing  of  what  is  Just  and  for  the  protection  of  the  estate,  even 
If  It  required  the  revocation  of  an  order  once  made.  An  order  dismissing 
a  petition  with  leave  to  renew  the  application  upon  the  discovery  of  ad- 
ditional facts,  is  not  final  and  conclusive  as  res  adjudicata.  Samson  v. 
Clarke.  6  B.  R.  403;  s.  c.  0  Blatch.  372. 

Where  property  has  been  delivered  to  the  plaintiff  in  a  replevin  suit 
brought  in  a  State  court,  and  has  been  subsequently  taken  from  the  pos- 
eession  of  the  plaintiff  by  the  marshal,  there  is  no  conflict  or  interfer- 
ence on  the  part  of  the  marshal  with  the  officers  of  the  State  court.  In 
re  Geo.  J.  O.  Davidson,  2  B.  R.  114;  «.  c.  2  Ben.  506. 

Where  a  petition  assumes  the  form  of  a  regular  suit  or  proceeding,  and 
testimony  is  introduced  as  upon  an  ordinary  trial,  a  docket  fee  of  twenty 
dollars  may  be  taxed  in  favor  of  the  attorney  for  the  assignee  when  the 
petition  Is  dismissed.  In  re  Bank  of  Madison,  0  B.  B.  1S4;  s.  c.  5  Blss. 
615. 

Jurisdiction  of  State  Courts  over  Suits  by  Assignees.— Tne  Jurisdic- 
tion of  the  district  court  is  not  exclusive  over  the  entire  execution  of  the 
law.    Lucas  v.  Morris,  1  Paine,  396. 

Congress  has  no  right  to  require  that  the  State  courts  shall  entertain 
suits  for  the  purpose  of  carrying  out  the  provisions  of  the  bankruptcy 
law.  The  States  in  providing  their  own  Judicial  tribunals  have  a  right 
to  limit,  control  and  restrict  their  Judicial  functions  and  Jurisdiction  ac- 
cording to  their  own  mere  pleasure.  Mitchell  v.  Manuf.  Co.,  2  Story,  648; 
Buckingham  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151. 

An  assignee  under  the  bankruptcy  law  of  the  United  States  may  sue  in 
his  own  name  in  the  State  courts  to  enforce  the  rights  of  property  vested 
In  him  by  the  assignment  in  bankruptcy,  and  the  courts  of  the  United 
States  have  not  exclusive  Jurisdiction  of  such  actions.  Stevens  v.  Me- 
chanics' Savings  Bank,  101  Mass.  109;  Peiper  v.  Harmer,  5  B.  R.  252; 
8.  c.  8  Phila.  100;  s.  c.  4  L.  T.  B.  (C.  R.)  166;  Boone  v.  Hall,  7  Bush,  60; 
State  V.  Trustees,  5  B.  R.  466;  In  re  Central  Bank,  6  B.  R.  207;  Cogdell  v. 
Exum,  10  B.  R,  327;  s.  c.  69  N.  C.  464;  Hoover  v.  Robinson,  3  Neb.  437; 
Mitchell  V.  Manuf.  Co.,  2  Story,  648;  Hastings  v.  Fowler,  2  Ind.  216;  Ward 
r.  Jenkins,  51  Mass.  583;  Russell  v.  Owen,  15  B.  R.  322;  s.  c.  01  Mo. 
185.    Contra,  Frost  v.  Hotchkiss,  14  B.  R.  443;  s.  c.  1  Abb.  N.  CX  27. 

In  an  action  brought  by  an  assignee,  the  defendant  may  deny  the 
Jurisdiction  of  the  district  court  over  the  bankrupt  in  the  proceedings  in 
which  the  assignee  was  appointed.    Stuart  v.  Aumueller,  8  B.  R.  541. 

The  State  courts  have  Jurisdiction  of  questions  arising  between  per- 
sons within  their  Jurisdiction,  whether  they  arise  under  the  laws  of  any 
otl»er  State  or  any  foreign  nation.  If  they  arise  under  tlie  law  of  the 
United  States,  they  have  the  same  Jurisdiction,  unless  deprived  of  it  by 
some  competent  authority.  The  fact  that  the  Federal  courfe  may  have 
Jurisdiction  of  the  same  question,  does  not  deprive  the  State  courts  of 
jurisdiction.    The  Federal  and  State  courts  may  and  do  have  concurrent 
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Jurisdiction  of  various  questions.  Wlien,  however,  tlie  rigiit  of  action 
is  created  by  an  act  of  Congress,  it  being  a  matter  witnin  tlie  power 
conferred  upon  tbe  Federal  government.  Congress  may  prescribe,  in  liie 
exercise  of  its  rightful  powers,  the  manner  and  the  tribunal  in  which  alone 
that  right  may  be  enforced.  Congress  may  confer  exclusive  jurisdiction 
in  these  cases  upon  the  Federal  courts;  but  when  it  does  not  prescribe  the 
tribunal  in  which  alone  they  are  to  be  prosecuted,  the  Federal  and  State 
courts  have  concurrent  jurisdiction  over  them.  The  fact  that  Congress 
confers  jurisdiction  upon  the  Federal  courts,  is  no  evidence  that  Congress 
intended  to  clothe  them  with  exclusive  jurisdiction,  because  they  have 
no  jurisdiction  except  such  as  is  confer ivd  upon  them  by  Congress.  Cools. 
V.  Whipple,  9  B.  R.  155;  s.  c.  55  N.  Y.  150;  Gilbert  v.  Priest,  8  B.  K.  159; 
s.  c.  63  Barb.  339;  s.  c.  G5  Barb.  444;  s.  c.  14  Abb.  l*r.  (N.  S.)  165;  Gilbert  v. 
Crawford,  46  How.  Pr.  222;  Jordan  v.  Downey,  12  B.  R.  427;  s.  c.  40  Md. 
401;  Lewis  v.  Sloan,  68  N.  C.  557;  Dambmann  v.  White,  12  B.  R.  438;  s.  c. 
48  Cal.  439;  Kemmerer  v.  Tool,  12  B.  R.  334:  s.  c.  78  Tenu.  147;  Otis  v. 
Hadley.  112  Mass.  100;  Rison  v.  Powell,  28  Ark.  427;  Claflin  v.  Houseman, 
15  B.  K  49;  s.  c.  9i3  U.  S.  130;  (Goodrich  v.  Wilson,  14  B.  R.  555;  s.  c.  119 
Mass.  429;  McKiernan  v.  King,  2  Mont,  72.  Contra,  Bromley  v.  Goodrich, 
15  B.  R.  289;  s.  c.  40  Wis.  131;  Voorhees  v.  Frisbie,  8  B.  R.  152;  s.  c.  25 
Mich.  476;  s.  c.  6  L.  T.  B.  85;  Brigham  v.  Claflin,  7  B.  R.  412;  s.  c.  31  Wis. 
607;  Fenlon  v.  I.onergan,  29  I*enn.  471. 

If  the  State  courts  have  jurisdiction,  it  is  not  in  their  discretion  whether 
or  not  to  exorcise  it.  It  is  their  duty  to  do  so  when  called  upon  in  the 
mode  prescribed  by  law.    Cooli  v.  Whipple,  9  B.  R.  155;  s.  c.  55  N.  Y.  35<3. 

If  Congress  had  intended  by  this  section  of  the  act  to  make  the  jurisdic- 
tion of  the  district  courts  exclusive  in  the  collec^tion  of  assets,  and  to  de- 
prive all  other  courts  of  jurisdiction  over  any  action  by  or  against  assignees 
in  bankruptcy,  it  would  have  been  as  easy  as  it  would  have  been  natural  to 
employ  language  to  express  this  purpose.  But  it  ^\ill  be  observed  that  the 
word  exclusive,  as  descriptive  of  the  jurisdiction,  is  not  only  not  used,  but 
seems  to  have  been  carefully  avoided.    Pay  son  v.  Dietz,  8  B.  R.  193;  s.  c.  2 

Dillon.    504. 

A  bankrupt  is  not  a  necessary  party  to  a  suit  brought  to  enjoin  a  judg- 
ment fraudulently  recovered  by  him.    Weakly  v.  Miller,  1  Teun.  Ch.  523. 

The  assiixmH'  can  properly  institute  a  suit  in  a  State  court  only  under  the 
direction  of  the  district  court.    Chemung  Canal  Bank  v.  Jiidson,  8  N.  Y. 

254. 

The  jurisdiction  of  the  circuit  and  district  courts  over  controversies  with 
a  del»tor  of  the  ]»anknipt  <ir  a  perse. n  wlio  disinites  the  right  to  real  or 
personal  proi)er1y  witli  liiiii  is  concurrent  wiili  and  dm^s  not  divest  that  of 
the  State  courts.  Kystcr  v.  (JatY.  i:i  H.  It.  54(»;  s.  c.  91  V.  S.  521;  s.  c.  2  Col. 
28.     Vide  in  re  (ico.  W.  Anderson,  9  H.  U.  .''.<»0. 

A  person  whose  proiMTty  lias  l)ecn  seized  under  a  warrant,  may  sue  the 
marslial  in  a  Stati*  cnnn.  Marsh  v.  Aniistronjr,  11  B.  R.  125;  s.  c.  20 
Minn.  SI:  in  re  Isaac  Marks.  "J  U.  H.  r>7r.;  s.  c.  1  C.  I..  X.  245;  s.  c.  16  Pitts. 

J  .    J.    ]2. 

Whenever  Slate  courts  hav<'  juiisdiction  over  c<)ntroversies  between  the 
nssi'^nee  and  tlilrd  parties,   tlie  circuit  courts  have  it  independent  of  the 
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bankruptcy  law  If  the  proper  citizenship  of  the  parties  exist.  Burbank  v. 
BIgelow.  14  B.  R.  445;  s.  cu  »2  U.  S.  179. 

An  assignee  who  is  a  citizen  of  one  State  may  maintain  an  action  in  the 
circuit  court  of  another  State  against  a  party  who  is  a  citizen  of  that  State, 
to  enforce  a  right  which  may  be  enforced  at  common  law  or  in  equity. 
The  jurisdiction  is  conferred  by  the  Judiciary  act,  and  is  not  taken  away  by 
mere  affirmative  legislation  conferring  like  Jurisdiction  upon  another  court. 
The  mere  grant  of  Jurisdiction  to  a  particular  court  has  never  been  held 
to  oust  any  other  court  of  the  powers  which  it  before  possessed.  Payson 
y.  Dietz,  8  B.  R.  198;  s.  c.  2  Dillon,  504;  Spaulding  v.  McGovern,  10  B.  R. 
188;  Burbank  v.  BIgelow,  14  B.'R.  445;  s.  c.  92  U.  8.  179;  Post  v.  Rouse,  1 
W.  N.  39. 

If  an  aasignee  appears  in  a  State  court  in  an  action  brought  to  enforce 
a  lien  against  the  bankrupt's  estate,  execution  may  be  stayed  in  order 
to  give  the  parties  an  opportunity  to  apply  to  the  district  court  Rowe 
V.  Page,  13  B.  li.  31)6;  s.  c.  54  N.  H.  190. 

Act  of  1898^  Ch.  2,  §  2.  Conrts'  Jurisdiction  in  Chambers  and 
Term. —  Courts  of  bankruptcy  are  invested  within  their  respective 
territorial  limits  as  now  established  or  as  may  be  hereafter  changed 
with  such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy  proceedings  in  vacation 
in  ehamhers  and  during  their  respective  terms,  as  they  are  now  or 
may  be  hereafter  held. 

Act  of  1867,  §  4973.  The  district  courts  shall  be  always  open  for 
the  transaction  of  business  in  the  exercise  of  their  jurisdiction  as  courts 
of  bankruptcy;  and  their  powers  and  jurisdiction  as  such  courts  shall 
be  exercised  as  well  in  vacation  as  in  term  time;  and  a  judge  sitting 
at  chambers  shall  have  the  same  powers  and  jurisdiction,  including 
the  power  of  keeping  order  and  of  punishing  any  contempt  of  his 
authority,  as  when  sitting  in  court. 

Statute  revised  —  March  2.  1867,  eh.  176.  §  1,  14  Stat  517.  Prior  Stat- 
ute—Aug.  19,  1841,  ch.  9,  §  6.  5  Stat.  445. 

A  proceeding  In  bankruptcy,  from  the  time  of  Its  commencement  until 
the  final  settlement  of  the  estate,  is  but  one  suit  Sandusky  v.  First 
Nan  Bank,  12  B.  R.  176;  s.  c.  23  Wall,  289;  In  re  York  &  Hoover,  4  B.  R. 
479;  s.  c.  1  Abb.  C.  C.  503;  s.  c.  1  L.  T.  B.  290;  Alabama  R.  R.  Ck).  v, 
Jones,  5  B.  R.  97. 

The  district  court,  for  all  the  purposes  of  its  bankruptcy  jurisdiction, 
is  always  open.  It  has  no  separate  terms.  The  statute  provides  that 
"  the  oourts  shall  be  always  open  for  the  transaction  of  business,**  so  that 
from  the  beginning  of  a  proceeding  in  bankruptcy  to  its  termination 
there  is  but  one  term.  Sandusky  v.  Nat'l.  Bank,  12  B.  R.  176;  s.  c.  23 
Wall.  289;  Ala.  &  Ghat.  R.  R.  Go.  v.  Jones,  7  B.  R.  145. 
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Its  proceedings  in  any  pending  suit  are  at  all  times  open  for  re-exam- 
Jnation  upon  application  therefor  in  an  appropriate  form.  Any  order  made 
in  the  progress  of  the  cause  may  be  subsequently  set  aside  and  vacated 
upon  proper  showing  made,  provided  rights  have  not  become  vested 
under  it  which  wJll  be  disturbed  by  its  vacation.  Application  for  such 
re-examination  may  be  made  by  motion  or  petition,  according  to  the  cir- 
cumstances of  the  case.  Such  a  motion  or  petition  will  not  have  the  effect 
of  a  new  suit,  but  of  a  proceeding  in  the  old  one.  Sandusky  v.  Nat*l. 
Bank,  12  B.  R.  17G;  s.  c.  23  Wall.  289. 

Every  court  has  power  to  alter  and  amend  its  records  so  as  to  con- 
form to  the  truth,  during  the  term  to  which  the  record  relates.  During 
the  i>endency  of  proceedings  in  a  particular  case,  the  court,  upon  the  rei> 
resentation  of  the  clerk  that  he  had  omitted  to  file-mark  a  particular  paper, 
or  had  filed  it  of  a  wrong  date,  and  upon  being  satisfied  of  the  truth  of 
the  representation,  may  order  him  to  file  the  paper  as  of  the  date  when 
lodge<l  In  his  ottice.    Ala.  &  Chat.  R.  K  Co.  v.  Jones,  7  B.  R.  145. 

The  bankruptcy  court  may  be  a  movable  court.  It  is  said  the  clerk's 
oflice  and  the  clerk  follow  the  court,  but  for  the  trausac*tion  of  other 
than  bankruptcy  business,  the  clerk's  office  is  stationary  at  the  place 
desigL'ated  by  law.  But  the  holding  of  court  necessitates  the  filing  of 
papers  and  tlie  issue  of  process.  The  one  can  make  little  progress  with- 
out the  other.  Hence  it  appears  that  Congress  contemplated  the  neces- 
sity of  filing  papers  otherwise  than  by  delivering  them  to  the  clerk  at 
his  stationary  otfice,  although  it  provided  that  such  otflce  shouRl  be  their 
final  place  of  custody.  A  petition  presented  to  the  judge  at  chambers, 
and  acted  ui>on  by  liim,  will  be  deemed  to  be  filed  on  the  day  of  its  pre- 
sentation, although  not  actually  deposited  in  tlie  clerk's  office  until  a  sub- 
sequent day.     Frank  v.  Houston,  9  Kans.  4(Ki. 

District  courts,  in  the  exercise  of  their  exclusive  original  jurisdiction, 
may  act  In  administrative  matters,  or  matters  of  mere  discretion,  as  well 
in  vacaticm  as  in  term  time,  and  a  judge  sitting  at  cliambers  in  such 
matters  has  tlie  same  power  and  jurisdiction  as  when  sitting  In  court. 
Shoain.an  v.  Bingliani.  5  B.  U.  :U;  s.  c.  7  B.  R.  4DC);  s.  c.  3  C.  L.  N.  258; 
Ooodall  v.  Tuttle,  7  B.  K.  11>3;  s.  c.  3  Biss.  2VX 

Actions  at  law  or  suits  in  e<iuity  can  not  be  heard  and  determined  by 
the  district  court  at  chani])ers.  or  in  vacation.  Shearman  v.  Bingham, 
5  B.  R.  34;  s.  c.  7  B.  IL  40(>;  s.  c.  3  C.  L.  N.  258. 

^  4071.  A  district  roiirt  may  sit  for  tho  transaction  of  business  in 
l)ankrii|)tcv,  at  any  ]>lacc  within  the  district,  of  which  place  and  of 
the  lime  of  coniiiicncini:-  session  tlic  court  sliall  have  f^^ven  notice, 
as  well  as  at  the  ])la(cs  designated  l)y  law  for  liolding  sessions  of 
such  court. 

Statute  n^viscd  -    March  2,  isrn,  ch.  17(>,  §  1.  14  Stat.  517. 

Act  of  I^^OR,  C'u.  1,  g  *3.  Contempts. —  Courts  of  bankruptcy 
may  (13)  enforce  ol)edieiK'e  liy  bankrupts,  otliccrs  and  other  persons 


CouBTS  OF  Bankbuptcy.  143 

to  all  lawful  orders  by  fine  or  imprisonment  or  fine  and  imprison- 
ment ♦  ♦  ♦  and  (16)  punish  persons  for  contempts  committed 
before  referees. 

Act  of  1867,  §  4975.  The  district  courts  as  courts  of  bankruptcy 
shall  have  full  authority  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other 
remedial  process,  to  the  same  extent  that  the  circuit  courts  now  have 
in  any  suit  pending  therein  in  equity. 

Statute  revised  —  March  2,  1867,  eh.  176,  §  1,  14  Stat  517.  Prior  Statute 
—  Aug.  19,  1841,  eh.  9,  §  6,  5  Stat  445. 

The  proceedings  to  punish  a  party  for  contempt  In  violating  an  injunc- 
tion issued  in  a  case  of  involuntary  banlLruptcy  must  be  separate  and  dis- 
tinct from  those  against  the  banl^rupt  Creditors  v.  Cozzens  &  Hall,  3  B. 
R.  281;  B.  c.  2  W,  J.  349;  s.  c.  16  Pitts.  L.  J.  236. 

Where  a  firm  is  enjoined,  one  party  wUl  not  be  liable  to  punishment  for 
a  violation  of  the  injunction  by  his  copartner.  In  re  South  Side  R.  R.  Co., 
10  B.  R.  274;  s.  c.  7  Ben.  391. 

When  the  action  does  not  tend  to  enforce  any  demand  against  the  banls- 
rupt,  nor  deprive  the  assignee  of  any  property  or  right  there  is  no  con- 
tempt   In  re  Hirsch,  2  B.  R.  3;  s.  c.  2  Ben.  493;  s.  c.  1  L.  T.  B.  92. 

It  is  not  a  sufficient  JUBtification  for  the  violation  of  an  injunction  that 
the  party  was  acting  under  a  fi.  fa.  issued  upon  a  Judgment  rendered  in  a 
State  court  In  re  R  Atkinson,  7  B.  R.  143;  s.  c.  5  L.  T.  B.  320;  s.  c.  4 
O.  L.  N.  359;  s.  c.  19  Pitts.  L.  J.  1881 

Act  of  1867,  §  4976.  In  case  of  a  vacancy  in  the  office  of  district 
judge  in  any  district,  or  in  case  any  district  judge  shall,  from  sickness, 
absence,  or  other  disability,  be  unable  to  act,  the  circuit  judge  of  the 
circuit  in  which  such  district  is  included  may  make,  during. such 
disability  or  vacancy,  all  necessary  rules  and  orders  preparatory  to 
the  final  hearing  of  all  causes  in  bankruptcy,  and  cause  the  same  to 
be  entered  or  issued,  as  the  case  may  require,  by  the  clerk  of  the 
district  court. 

Statute  revised  —  June  30,  1870,  ch.  177,  §  2,  16  Stat  174. 

Act  op  1898,  Ch.  2,  §  2.  Courts  of  Bankruptcy  in  Districts  and 
Territories. —  This  section  of  the  law  of  1898  provides,  as  herein- 
before shown,  that  the  supreme  court  of  the  District  of  Columbia, 
the  district  courts  of  the  several  Territories  and  the  United  States 
courts  in  the  Indian  Territory  and  the  district  court  of  Alaska  are 
made  courts  of  bankruptcy. 
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Act  of  1867,  §  4977.  The  same  jurisdiction,  power,  and  authority 
which  are  hereby  conferred  upon  the  district  courts  in  cases  in  bank- 
ruptcy are  also  conferred  upon  the  supreme  court  of  the  District  of 
Columbia,  when  the  bankrupt  resides  in  that  district. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  49,  14  Stat.  541.  Prior  Statute 
-  Aug.  19,  1841,  ch.  9,  §  16,  5  Stat  448. 

§  4978.  The  same  jurisdiction,  power,  and  authority  which,  are 
hereby  conferred  upon  the  district  courts  in  cases  in  bankruptcy  are 
also  conferred  upon  the  ^  district  courts  of  the  several  Territories,^  ' 
subject  to  the  general  superintendence  and  jurisdiction  conferred 
upon  circuit  courts  by  section  four  thousand  nine  hundred  and  eighty- 
six  [two],  when  the  bankrupt  resides  in  either  of  the  Territories. 
This  jurisdiction  may  be  exercised,  upon  petitions  regularly  filed  in 
such  courts,  by  either  of  tlie  justices  thereof  while  holding  the  dis- 
trict court  in  the  district  in  wliich  the  petitioner  or  the  alleged  bank- 
rupt resides. 

Statutes  revised  —  March  2,  18<>7,  cli.  176,  §  49,  14  Stat,  541;  June  30, 
1870,  ch.  177,  §  1,  16  Stat.  17a.  Prior  Statute  —  Aug.  19,  1»41,  ch.  9,  §  16.  5 
Stat.   448. 

§  4978  A  (Act  of  April  14,  1876,  §  1,  19  Stat.  33).  Be  it  enacted 
by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  CVjiigress  assembled,  That  in  all  cases  in  bankruptcy 
commenced  in  the  supreme  courts  of  any  of  the  Territories  of  the 
United  States  prior  to  the  twentv-second  dav  of  June,  Anno  Domini 
eighteen  hundred  and  seventy-four,  and  now  undetermined  therein, 
the  clerks  of  the  said  several  courts  shall  immediately  transmit  to 
the  clerks  of  the  district  courts*  of  the  several  districts  of  said  Terri- 
tories, all  the  ])a|)ers  in,  and  a  certified  transcript  of,  all  the  proceed- 
ings had  in  each  of  said  cases:  and  the  said  clerks  of  the  district 
courts  shall  immediately  file  the  said  ])a})ers  and  transcripts  as  papers 
and  transcri])ts  in  the  said  district  courts. 

§  4078  B  (Act  of  April  14,  18T(;.  g  2,  10  Stat.  33).  That  the 
clerks  of  the  said  several  supreme  courts  shall  transmit  the  papers 
and  transcri])ts  ])rovi(le(l  for  in  secti(ui  one  of  this  act,  in  each  ca.se, 
to  the  clerk  of  the  district  court  of  the  district  wherein  the  bankrupt 
or  bankrupts,  or  some  one  of  tlunu.  resided  at  the  time  of  the  filing 
of  the  petition  in  l)ankru])tcy  in  said  case:  and  as  soon  as  the  said 


1  So  anicndc^l  by  act  of  .rniK^  22.  1S74,  cli.  :M)0,  §  16,  18  Stat.  182. 
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papers  and  transcript  in  any  case  shall  have  been  transmitted  and 
filed,  as  herein  provided,  the  district  court  in  which  the  same  shall 
have  been  so  filed  shall  have  jurisdiction  of  the  said  case,  to  hear 
and  determine  all  questions  arising  therein,  and  to  finally  adjudicate 
and  determine  the  same  in  all  respects  as  contemplated  in  other 
bankruptcy  cases  by  the  act  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  and  approved 
March  second,  eighteen  hundred  and  sixty-seven,  and  amendments 
thereto. 

§  4979.  The  several  circuit  courts  shall  have,  within  each  district, 
concurrent  jurisdiction  with  the  district  court  of  ^  any  district,  whether 
the  powers  and  jurisdiction  of  a  circuit  court  have  been  conferred 
on  such  district  court  or  not,  of  all  suits  at  law  or  in  equity  brought 
by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest,*  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person 
against  an  assignee,  touching  any  property  or  rights  of  the  bankrupt, 
transferable  to  or  vested  in  such  assignee. 

Statutes  revised  —  March  2,  1867,  ch.  176,  §  2,  14  Stat.  518;  June  8,  1872, 
ch.  ."WO;  17  Stat.  334.    Prior  Statute  —  Aug.  19, 1841,  ch.  9,  §  8,  5  Stat.  446. 

Construction.—  No  jurisdiction  of  eases  at  law  or  in  equity  relating  to 
tho  cc*al«.,  rights  or  liabilities  of  the  bankrupt  is  expressly  given  to  the 
district  court  elsewhere  than  by  this  clause,  though  the  jurisdiction  may 
I  o  wf^]]  enough  held  to  be  included  in  the  general  grant  of  section  4972. 
In  re  John  Alexander,  3  B.  R.  29;  s.  c.  Ohase,  295;  s.  c.  2  L.  T.  B.  81;  in  re 
WilHam  Christy,  3  How.  292. 

Independent  of  the  bankruptcy  act  the  district  courts  possess  no  equity 
Jurisdiction  whatever.  Whatever  jurisdiction  they  possess  in  that  behalf 
is  wholly  derived  from  the  bankruptcy  act  now  in  force.  Morgan  v.  Thorn- 
hill  5  B.  R.  1;  8.  c.  11  Wall.  65;  in  re  William  Christy,  3  How.  2l»2. 

The  jurisdiction  of  the  district  court  over  suits  at  law  or  in  equity  is 
conferred  by  the  general  grant  of  power  to  collect  all  the  assets  of  the 
bankrupt.  Goodall  v.  Tuttle,  7  B.  R.  193;  s.  c.  3  Biss.  219;  Shearman  v. 
Bingham,  5  B.  R.  34;  s.  c.  7  B.  R.  490;  s.  c.  3  C.  L.  N.  258. 

Congress  In  framing  the  bankruptcy  law  intended  to  provide  Federal 
instrumentalities  for  its  complete  execution,  and  such  as  are  sufficient  to 
carry  It  into  full  effect.  Jurisdiction  over  an  action  brought  by  an  assignee 
to  collect  a  debt  due  to  the  estate  is  not  limited  to  the  district  court  where 
the  proceedings  in  bankruptcy  are  pending,  but  is  conferred  upon  all  the 
district  courts.  Shearman  v.  Bingham,  5  B.  R.  34;  s.  c.  7  B.  R,  490;  s.  c.  7 
0.  L.  N.  258;  Goodall  v.  Tuttle,  7  B.  R.  193;  s.  e.  3  Biss.  219:  Lathrop  v. 
Drake,  13  B.  R.  472:  s.  c.  91  TJ.  S.  516.  Contra,  in  re  H.  Richardson,  2  B. 
R.  202;  8.  c.  2  Ben.  517;  s.  c.  2  L.  T.  B.  20;  Markson  v.  Heaney,  4  B.  R.  510; 


1  So  amended  by  act  of  June  22.  1874,  ch.  390,  §  3,  18  Stat.  178. 
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8  c.  1  Dillon,  497;  Jobbins  v.  Montague,  6  B.  R.  509;  Lamb  v.  Damron,  7 
B.  R.  509;    8.  c.  5  C.  L.  N.  290. 

Controversies,  In  order  that  they  may  be  cognizable  under  this  clause, 
upon  the  ground  of  an  adverse  interest,  either  In  the  circuit  or  district 
court,  must  have  respect  to  some  property  or  rights  of  the  bankrupt,  trans- 
ferable to  or  vested  in  the  assignee;  and  the  suit,  whether  it  be  a  suit 
at  law  or  in  equity,  must  be  in  tlie  name  of  one  of  the  two  parties 
described  in  this  clause,  and  against  the  other.  All  three  of  these  con- 
ditions must  concur  to  give  the  jurisdiction.  The  Jurisdiction  conferred 
by  this  clause  is  other  and  different  from  the  special  jurisdiction  and 
superintendence  described  in  section  4980.  Morgan  v.  Thomhill,  5  B.  R. 
1;  s.  c.  11  Wall.  05;  Knight  v.  Cheney,  5  B.  R.  305;  s.  e*  2  L.  T.  B.  205; 
Woods  V.  Forsyth,  2  W.  J.  34S;  s.  c.  10  Pitts.  L.  J.  234;  Bachman  v.  Pack- 
ard, 7  B.  R,  3r»3;  s.  c.  2  Saw.  2('A;  in  re  John  Alexander,  3  B.  R.  2J);  s.  c. 
Chase,  295;  s.  c.  2  I..  T.  B.  81. 

The  term  interest,,  as  used  in  this  section,  signifies  an  estate,  share  or 
part,  and  a  suit  to  be  maintained  in  the  circuit  court  by  or  against  an 
assignee  must  be  concerning  some  property  or  right  of  property  derived 
from  the  bankrupt,  and  in  which  it  must  appear  tliat  one  party  or  the 
other  claims  an  interest  adversely  to  —  tliat  is,  against  —  the  other.  Bach- 
man V.  Packard,  7  B.   H.  l^'u\;  s.  c.  2  Saw.  204. 

A  claim  of  a  lien  and  to  possession  l)y  way  of  pledge  under  the  lien  is 
adverse  to  tlie  assignei\  Tlie  claim  to  the  riglit  of  possession  may  l>e 
just  as  absolute  and  just  as  essential  to  the  interest  of  the  claimant  as 
the  right  of  property  in  tlie  tiling  itself,  and  is  in  fact  a  species  of  prop- 
erty in  the  thing  just  as  mucii  the  subject  of  litigation  as  the  thing  itself. 
Marshall  v.  Knox,  8  B.  K.  97;  s.  c.  10  Wall.  5.11. 

Where  a  party  claims  a  right  to  part  of  the  proceeds  of  a  judgment, 
and  tlie  assignee  (Icnies  this  claim,  this  is  a  controversy  over  whitli  the 
circuit  court  has  jurisdiction  under  the  bankruptcy  law.  Burbauk  v. 
Bigelow.  14  B.  U.  44.-):  s.  c.  M2  F.  S.  179. 

The  jurisdiction  over  controversies  between  an  assignee  and  adverse 
claimants  may  he  exercisetl  by  any  circuit  court  having  jurisdiction  of 
the  parties,  and  is  not  conlined  to  the  <-ircuit  court  of  the  district  in  which 
the  decree  of  banl<niptcy  was  made.  Hnrlmnk  v.  Bigelow,  14  H.  R.  445: 
s.  c.  92  r.  S.   179:   I.atlirop  v.   I  Make,   i:;  H.   IC.  472:  s.  c.  91  I^.  S.  510. 

Tlie  I'niied  Slates  may  lile  a  bill  in  the  circuit  court  to  obtain  jmyment 
out  of  a  trust  fund  held  by  a  trustee  appointed  in  proceedings  in  liank- 
rnptcy.     1a'\\  is   v.    \\   S..    i:;   ii.   U.   :;:*.:   s.   c.    14   H.    li,   <V4;   s.   c.  92   U.   S. 

Tlie  circuit  c(ini-t  lias  no  jurisdiction  of  a  bill  in  eipnty  iiled  by  a 
creditor  before  the  ai»|»nintmcnl  of  an  assi;znee.  to  restrain  a  mortgagee 
from  (lis]M,.'sinLi'  iA'  ilic  udnds  of  liie  ItankruiJt  covered  by  the  mortga^re. 
.Tohnsnn  a.  riice.  i;;  1'..  K.  :*'2:\.  r,)nira.  Irvin-:  v.  Hughes.  2  P.  U.  02; 
s.  c.  7  A.   L.  K*'::.  L'«".i;  s.  c.  <;  I'liil:!.  4r,l. 

'I  he  circuit  cnurt  may  cntni.ijn  a  hill  hruuirht  to  obtain  an  injunction 
.■iLiniiist  i>:irtics  w  Im  .'ire  ini*  rrcrin::-  with  tin-  hankrujit^s  estate^  tinder  a 
clniin  .-Klvcrse  to  t!i;ii   nt'  ili*-  i '-.^ii.n*  •■.     ro>t«'r  v.  Ames,  2  B.  R.  455;  s.  c. 

Lcw.-ii.  ;;i:;. 
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The  circuit  court  has  Jurisdiction  of  an  action  to  collect  a  debt  due 
to  the  bankrupt.  Mitchell  v.  Manuf.  Co.,  2  Story,  648;  Pritchard  v. 
Chandler,  2  Curt.  488;  McLean  v.  Lafayette  Bank,  3  McLean,  185;  Allen 
V.  Biuswanger,  2  Cent.  L.  J.  724.  Contra,  Bachman  v.  Packard,  7  B.  R. 
353;  8.  c.  2  Saw.  264. 

In  all  cases  where  an  assignee  may  pursue  the  remedies  provided  by 
this  section,  a  fair  interpretation  requires  that  he  shall  do  so.  He  can 
not  adopt  another  remedy,  as,  for  instance,  summary  proceedings.  Smith 
V.  Mason,  6  B.  K.  1;  s.  c.  14  Wall.  419;  s.  c.  5  L.  T.  B.  7;  Knight  v.  Cheney, 

5  B.  K,  305;  s.  c.  2  L.  T.  B.  205;  in  re  Kerosene  Oil  Co.,  3  B.  R.  125;  s.  c. 

6  Blatch.  521;  in  re  Bonesteel,  3  B.  li.  517;  s.  c.  7  Blatch.  175;  in  re  Ballou, 
3  B.  K  717;  s.  c.  4  Ben.  135;  in  re  Masterson,  4  B.  R.  553.  Contra,  in  re 
Norrls,  4  B.  R.  35;  s.  c.  1  Abb.  C.  C.  514;  s.  c.  1  L.  T.  B.  227. 

A  State  can  not  bring  a  suit  in  the  circuit  court.  State  y.  Trustees, 
5  B.  R.  466. 

Subpoena.— The  conferrlnif  of  the  jurisdiction  on  the  two  courts  con- 
currently by  this  section,  in  the  same  terms,  indicates  plainly  that  one 
of  them  can  not  exiercise  such  Jurisdiction  to  an  extent  or  in  a  manuer 
diflferent  from  the  other.  The  Jurisdiction  conferred  on  both  courts  is  a 
regular  Jurisdiction  between  party  and  party,  of  the  same  character 
as  that  conferred  on  the  circuit  courts  by  section  629,  and  is  to  be  pursued 
as  to  forms  and  modes  of  process  under  the  same  rules  which  obtain  as  to 
suits  brought  in  the  circuit  court  in  pursuance  of  that  section.  There  is 
nothing  in  the  bankruptcy  act  indicating  an  intention  on  the  part  of  Con- 
gress that  process  in  the  suits  speclfled  in  this  section  shall  he  served  or 
made  effective  in  any  different  manner  from  that  required  in  suits  brought 
in  a  circuit  court  under  the  Jurisdiction  in  "  suits  of  a  civil  nature  at 
common  law  or  in  equity,"  conferred  on  such  court  by  section  629.  There 
is  nothing  in  the  acts  of  Congress,  or  In  the  rules  in  bankruptcy,  or  in  the 
rules  in  equity  prescribed  by  the  supreme  court  which  authorizes  a  mar- 
shal to  serve  a  subpoena  to  appear  and  answer  in  an  equity  suit  at  a  place 
outside  of  the  territorial  limits  of  the  district  for  which  he  is  appointed. 
Jobbius  V.  Montague,  6  B.  R.  117;  s.  c.  5  Ben.  422;  Paine  v.  Caldwell,  6  B. 
R.  558;  s.  c.  29  Leg.  Int.  284;  Lewis  v.  Gibson,  32  Leg.  Int.  22. 

Rule  13  in  equity  does  not  permit  the  service  to  be  made  by  leav- 
ing the  subpoena  at  the  last  place  of  abode  or  at  the  last  usual  place  of 
abode,  but  the  subpoena  is  to  be  left  at  the  existing  present  dwelling- 
house  or  the  existing  present  usual  customary  place  of  abode.  Although 
the  party  may  have  fled  from  the  Jurisdiction  of  the  court  to  avoid  the  con- 
sequences of  frauds  committed  by  him  on  the  creditors,  yet  the  district 
court  does  not  acquire  jurisdiction  over  him  by  means  of  a  subpoena  loft 
at  a  place  which  is  not  his  actual  abode,  though  it  may  be  his  last  place  of 
abode.    Hj'slop  v.  Hoppock,  6  B.  R.  552;  s.  c.  5  Ben.  447. 

The  whole  subject  of  the  service  of  a  subpoena  in  a  suit  in  equity  is 
regulated  by  act  of  Congress  and  by  the  rules  in  equity  established  by 
the  supreme  court.  If  a  party  Is  not  an  inhabitant  of  the  district  and  is 
not  found  within  the  district,  the  district  court  can  not  obtain  Jurisdiction 
over  his  person  by  any  service  of  process  made  otherwise  than  in  accord- 
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ance  with  rule  33  in  equity.  No  order  can  be  passed  for  the  servicje 
of  process  by  publication,  or  by  a  substituted  service  on  a  receiver  of  rents. 
Hyslop  V.  Hoppock,  6  B.  R.  557;  s.  c.  5  Ben.  533. 

The  recovery  of  an  Inequitable  judgment  in  the  State  court  by  a  citizen 
of  another  State  does  not  confer  jurisdiction  over  hlto  upon  the  Federal 
courts  of  the  district  where  the  judgment  Is  recovered,  with  authority  to 
sustain  a  bill  in  equity  against  him  by  service  of  a  subpoena  upon  the 
attorney  who  acted  for  him  in  obtaining  the  judgment.  Paine  v.  Caldwell, 
6  B.  R.  558;  s.  c.  29  Leg.  Int  284. 

Where  a  new  term  of  the  district  court  in  equity  is  held  on  the  first 
Tuesday  of  each  month,  a  subpoena  may  be  made  i-etumable  on  the  first 
Tuesday  instead  of  the  first  Monday  of  the  month.    Hyslop  v.  Hoppock, 

6  B.   IL  552;  s,  c.  5  Ben.  447. 

Where  the  defendants  in  a  bill  for  an  injunction  reside  in  difiTerent  dis- 
tricts in  the  same  State  they  may  be  served  with  process  (§  740)  in  their 
respective  districts.    Babbitt  v.  Burgess,  7  B.  R.  561;  s.  c.  2  Dillon,  169. 

Actions  at  law.— Parties  seeking  redress  in  the  district  court  in  matters 
relating  to  bankruptcy,  have  used  the  following  remedies,  to- wit: 

Replevin:  brought  by  an  assignee  against  a  sheriff  to  recover  property 
held  under  executions  issued  upon  judgments  obtained  contrary  to  the 
bankruptcy  act.    Haughey  v.  Albin,  2  B.  R.  31)0;  s.  e.  2  Bond,  244;  s.  c.  2 

L.  T.  B.  47. 

Trover:  brought  by  an  assignee  to  recover  the  value  of  property  trans- 
ferred by  the  bankrupt  to  a  creditor  contrary  to  the  bankruptcy  act,  Fos- 
ter V.  Hackley  &  Sous,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137; 
Wadsworth  v.  Tyler,  2  B.  R.  316:  s.  e.  2  L.  T.  B.  28;  Babbitt  v.  Walbrun  & 
Co,,  4  B.  R.  121;  s.  c.  6  B.  R.  351);  s.  c.  1  Dillon,  iD;  Mitchell  v.  MoKibbin, 
8  B.  R  548;  s.  c.  2J)  Leg.  Int  412:  Brooke  v.  McCracken.  10  B.  R,  461;  s.  o. 

7  C.  L.  N.  10;  s.  c.  8  I*ac.  L.  R.  102.  Contra,  Gayles  v.  American,  14  B.  R. 
141;  s.  c.  5  Biss.  86. 

The  assignee  may  bring  trover  to  recover  the  value  of  property  of 
the  bankrupt  converted  by  another  to  his  use.  Carr  v.  Gale,  3  W.  &  M. 
38:  s.  c.  2  Ware,  330. 

A  demand  and  refusal  of  the  value  of  the  property  is  not  sufficient 
Sclnnian  v.  Fleclvensteiu,  0  C.  L.  X.  174. 

Before  the  assignee  can  recover  the  value,  he  must  sliow  a  demand  and 
refusiU  to  deliver  the  property.  Scluinian  v.  Fleckenstein.  15  B.  R.  224; 
s.  a  9  C.  L.  X.  174. 

A  complaint  in  an  action  to  recover  tlie  value  of  propei-ty  transferred 
as  a  preference,  must  alk^e  a  denuiud  and  refusal  to  deliver  the  same. 

Ibid. 

If  tlie  l>Mnkrnpt  co-operates  in  trying  to  secure  the  adverse  claims  of 
third  persons  l^y  nMiioving  the  prf)perty  from  tlie  reach  of  his  creditors, 
lie  may  be  made  a  ])ai*ty  (Icfcndant  with  them  in  an  action  for  the  tort. 
Carr  v.  dale,  :;  W.  <t  M.  :5S:  s.  c.  2  Ware,  :VM). 

An  ajrcnt  who  attemids  lo  aid  liis  principal  in  enforcing  a  tortious 
claim  acnin^t  the  l)anUnii)t's  lkkhIs,  claims  iM\  adverse  interest.     Ibid. 

If  the  bankrupt  aids  another  in  converting  his  goods  to  the  latter*s  use 
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he  is  liable,  not  in  his  capacity  as  a  bankrupt,  but  as  a  person,  and  may 
be  sued  by  the  assignee  like  any  other  person  for  a  tort  in  his  private  and 
Individual  capacity.    Ibid. 

If  the  title  to  the  property  was  in  the  bankrupt,  and  the  pretense  of 
title  in  a  third  person  was  fraudulent,  then  the  removal  of  the  property 
to  another  place  by  the  bankrupt  and  such  third  party,  as  if  it  belonged 
to  the  latter,  is  a  cwnverslon.    Ibid. 

If  the  assignee,  in  an  action  of  trover,  chooses  to  set  out  the  manner 
In  which  he  acquired  title,  his  declaration  must  show  that  the  proceedings 
are  such  as  make  the  transfer  to  him  legal  and  valid.  An  omission  to 
allege  an  adjudication  of  bankruptcy  renders  the  declaration  defective. 
Wright  V.  Johnson,  4  B.  R.  627;  s.  c.  8  Blatch.  150. 

If  a  person  sell  property,  to  a  part  of  which  he  Is  entitled,  and  makes 
no  distinct  appropriation  of  either  part,  the  assignee  may  elect  for  which 
he  will  sue.  An  action  of  trover  is  such  an  election  when  the  conversion 
occurs  before  the  suit  and.  after  the  time  to  which  his  title  relates. 
Mitchell  V.  McKlbbin,  8  B.  R.  548;  s.  c.  29  Leg.  Int.  412. 

Trover  is  not  the  proper  form  of  action  to  recover  money  that  may  be 
due  under  a  contract  made  by  the  bankrupt  with  a  third  party.  Foster 
T.  Hackley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137; 
Wadsworth  v.  Tyler,  2  B.  R.  316;  s.  c.  2  L.  T.  B.  28. 

If  a  party  in  possession  of  property,  claiming  an  exclusive  right  in 
himself  to  the  whole  of  it,  sells  it  with  an  existing  intent  to  appropriate 
the  whole  avails  to  his  own  exclusive  use,  the  sale  is  a  wrongful  con- 
version of  the  part  to  which  he  is  not  entitled.  Mitchell  v.  McKlbbin, 
8  B.  R.  548;  s.  c.  29  Leg.  Int.  412. 

The  assignee  can  not  recover  in  an  action  of  trover  any  more  than  the 
value  of  the  corporeal  movable  effects.  Ue  can  not  recover  the  profits 
received  from  a  business,  or  the  value  of  the  good  will.    Ibid. 

Where  one  count  of  the  answer  Is  a  general  denial,  a  special  affirmative 
defense  set  up  in  the  answer  can  not  be  relied  on  as  a  separate  ground  of 
recovery  when  no  such  ground  is  alleged  in  the  petition.  Gragln  v.  Car- 
michael,  11  B.  R.  511;  s.  c.  2  Dillon,  519. 

The  assignee  can  only  recover  upon  the  allegations  contained  in  his  pe- 
tition. If  he  assails  a  ti-ansfer  as  void  under  the  bankruptcy  law,  he  can 
not  recover  upon  the  ground  that  the  transfer  is  void  under  the  State  law. 
Ibid. 

Assumpsit:  brought  by  an  assignee  to  recover  the  money  received  by  a 
preferred  creditor  upon  a  judgment  given  contrary  to  the  bankruptcy  act 
Street  v.  Dawson,  4  B.  R.  207. 

The  absence  of  the  counsel  originally  retained  is  no  ground  for  a  new 
trial  where  no  postponement  was  asked  on  that  ground.  Van  Dyke  v. 
Tinker,  11  B.  R  308. 

The  nonjoinder  of  the  copartners  where  the  preference  was  given  to  the 
firm,  can  not  be  raised  at  the  trial  on  the  merits.    Ibid. 

A  new  trial  will  not  be  granted  to  let  in  testimony  which  Is  merely  cumu- 
lative.   Ibid. 

To  a  writ  of  scire  facias  to  have  execution  of  a  judgment  rendered 
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againet  the  assignee,  the  defendant  may  plead  that  he  has  no  effects.  The 
Judgment  for  costs  in  the  original  suit  might  have  been  entered  against  the 
assignee  personally,  and  not  against  the  effects  of  the  bankrupt  in  his 
hands.    Amblai'd  v.  Heard,  9  Mobs.  489. 

Suits  in.  Equity.—  The  district  c*ourt  has  full  and  adequate  Jurisdiction 
over  all  matters  relating  to  the  settlement  of  the  banltrupt  estate,  either  at 
law  or  in  equity,  by  way  of  petition  or  bill.  Whenever  a  case  is  presented 
which  shows  that  the  relief  sought  is  absolutely  necessary  to  protect  the 
interests  of  the  general  creditors,  such  relief  will  be  granted.  In  re 
Bowie,  1  B.  K.  G28;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L.  J.  448;  Jones  v. 
Leach,  1  B.  R.  595;  I'enniugton  v.  Sale  &  Phelan,  1  B.  R.  572;  March  v. 
Heatou,  2  B.  R.  180;  s.  c.  Lowell,  278;  Foster  v.  Ames,  2  B.  K  455;  s.  c. 
Lowell,  313;  Wilson  v.  Brinltman,  2  B.  R.  4G8;  s.  c.  1  O.  L.  N.  193;  Davis, 
Assignee  of  Bittel  et  al.,  2  B.  R.  392. 

A  bill  in  equity  has  been  used  for  the  following  purposes,  to- wit: 

To  enjoin  proceedings  upon  executions  issued  upon  judgments  rendered 
in  a  State  court.  In  re  Bowie,  1  B.  R.  G28;  s.  c.  1  L.  T.  B.  97;  s,  c.  15 
Pitts.  L.  J.  44S;  Pennington  v.  Loweusteln  et  al.,  1  B.  R.  570;  Penniagtou  v. 
Sale  &  Phelan,  1  B.  R.  572;  Jones  v.  Leach,  1  B.  R.  595. 

To  set  aside  a  sale  of  the  bankrupt's  property  on  the  ground  of  fraud. 
March  v.  Heatou.  2  B.  R.  ISO;  s.  c.  Lowell.  278. 

To  review  and  set  aside  a  sale,  made  after  the  commencement  of  proceed- 
ings in  bankruptcy,  by  virtue  of  a  deed  of  trust  executed  to  secure  a 
creditor.  Davis,  Assignee  of  Bittel  et  al.,  2  B.  R.  392;  Ix^e  v.  Franklin  Av. 
S.  Inst.,  3  B.  R.  218:  s.  c.  1  C.  L.  N.  370;  Phelps  v.  Sellick,  8  B.  R.  390. 

To  recover  property  convoyed  by  the  bankrupt  in  fraud  of  creditors. 
Bradsliaw  v.  Klein,  1  B.  R.  542;  s.  c.  2  Bliss.  20;  s.  c.  1  L.  T.  B.  72;  Pratt 
V.  Curtis,  (>  P».  R.  139. 

To  recover  money  obtained  upon  a  judj^ment  given  contrary  to  the  bank- 
ruptcy act.     Wilson  v.   Briuknian.  2  B.   \L  4US;  s.  c.   1  C.   I..  N.  193. 

To  enforce  a  ri^rlii  <»f  redemption  in  niortpiged  property.  Foster  v. 
Ames,  2  B.   R.  455;  s.  c.  Lowell,  313. 

To  rccov«'r  money  paid  secret ly  by  the  debtor  to  a  creditor,  to  induce 
him  to  si;jrn  a  comi»romisc  a-rcM'incnt  in  fraud  of  the  rights  of  other  cred- 
bors.  Bean  v.  Krookmire,  7  B.  K.  7>i\><\  s.  c.  1  Dillon,  151;  s.  c.  2  Dillon, 
1(»S;   s.   c.   i\   L.   T.    W.   114. 

To  set  aside  a  m(»rt.ua;re  on  the  property  of  the  bankrupt  made  by  him 
witli  intent  to  i)refer  a  cre<iitor.  Seammon  v.  Cole.  3  B.  R.  593;  s.  c.  2 
li.  T.  H.  b»:»:  Mel.cnn  v.  Lafayette  r.aiik.  3  McLean,  415. 

'I'n  remove  a  cloud  on  the  title  (.f  tlie  assiuniH'  arising  from  otlieial  acts 
done  by  an  ollieer.  nn<ler  color  of  law  and  in  the  expcntion  of  legal  pro- 
c«'ss.     i;eers  V.  ri.ire  iV  Co..  4  1^.  li.  ATt',);  s.  c.  31}  (Jonn.  579;  S.  C.  1  L.  T.  B. 

K'.'J. 

'I'n  ascirtain  wh.it  lien<  exist,  an<l  pass  upon  tlioir  validity,  although  an 
order  h.is  Imm-h  iirrvi.iusly  pii^scd  by  the  bankrui)tcy  court  for  the  sale 
()f  tile  i>rn|M'riy.     ShnlTc  r  v.  J"'ril<h»'ry,  4   H.   R.  548. 

'I'd  rrcnvrr  iln'  niiioiini  ih'inanch'd  by  a  corporation  as  interest  upon  a 
loan   altove   what,   il^s  charier  ;illn\vc(l   it.   to   receive,    when  the   c^Dllaterals 
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have  been  sold  by  it  and  applied  to  the  debt.    Tiffany  v.  Boatman's  Sav- 
ings Inst,  4  B.  R.  601;  b.  c.  9  B.  R  245;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall. 

37a 

To  recover  the  value  of  property  transferred  by  one  partner  in  fraud 
of  the  partnership.    Taylor  v.  Rasch,  5  B.  R.  399. 

To  discharge  incumbrances  and  ascertain  their  amount  and  priority- 
McLean  V.  Lafayette  Banlt,  3  McLean,  415. 

For  an  account  brought  by  an  assignee  against  the  bankrupt's  prin- 
cipal.   Mitchell  V.  Manuf.  Co.,  2  Story,  048. 

To  set  aside  an  assignment  and  reach  dividends  paid  to  a  creditor 
thereunder.    Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254. 

To  set  aside  a  pretended  lien  upon  the  bankrupt*s  estate.  Stickney  v. 
Wilt,  11  B.  R,  97;  s.  c.  23  Wall.  150. 

To  recover  money  paid  by  the  bankrupt  to  the  defendant  as  a  pref- 
erence.    B^landers  v.  Abbey,  6  BIss.  16;  Harmanson  v.  Bain,  15  B.  R.  173. 

A  bill  in  equity  is  the  most  convenient  and  effectual  remedy  to  remove 
the  lien  of  an  execution  or  judgment.  It  enables  the  court  to  settle  the 
rights  of  all  the  parties  in  one  suit,  and  not  leave  the  sheriff  to  a  further 
litigation  with  the  Judgment  creditor.  The  sheriff  ought  not  to  be  pro- 
ceeded against  or  called  upon  to  settle  the  question  in  conflict  on  his  own 
responsibility,  nor  without  such  a  proceeding  as  will,  by  concluding  the 
execution  creaitor,  protect  mm  m  aeiivering  the  property  levied  upon  to 
the  assignee.  Warren  v.  Tenth  Nat'l.  Bank,  7  B.  R.  481;  s.  c.  10  Blatch. 
483. 

Where  an  assignee  has  a  claim  in  part  as  a  beneficiary  to  the  proceeds 
of  property  placed  In  the  hands  of  an  agent,  and  in  part  as  a  creditor, 
but  can  not  ascertain  the  exact  limits  of  each  claim  without  a  discovery, 
he  may  file  a  bill  asserting  both  claims,  and  make  it  a  general  creditor's 
bill.     Stotesbury  v.  Cadwallader,  31  Leg.  Int.  229. 

If  an  assignee  with  knowledge  or  with  reason  to  believe  that  one  claim- 
ing to  be  a  creditor  of  the  bankrupt  has  proved  a  debt  against  the  estate 
which  has  no  existence,  or  which  is  tainted  with  fraud,  neglects  or  re- 
fuses to  contest  the  allowance  of  such  debt,  other  creditors  who  have 
proved  their  debts  may  seek  the  aid  of  a  court  of  equity  to  annul  the 
allowance.    Bank  v.  Cooper,  9  B.  R,  529;  s.  c.  20  Wall.  171. 

A  creditor  can  not  maintain  a  bill  In  equity  to  have  the  claim  of  another 
creditor  disallowed,  without  averring  more  than  that  the  district  court 
drew  a  wrong  conclusion  from  the  evidence.    Ibid. 

After  two  trials  on  all  the  evidence  that  can  be  produced,  the  assignee 
is  not  bound  to  enter  an  appeal  to  the  circuit  court,  nor  to  allow  an  appeal 
in  his  name.    Ibid. 

A  bill  in  equity  can  not  be  maintained  to  set  aside  a  transfer  on  the 
ground  of  preference,  when  the  remedy  at  law  is  plain,  adequate,  and  com- 
plete.   Garrison  v.  Markley,  7  B.  R,  246. 

Even  if  the  complainant  could  get  a  larger  and  more  satisfactory  meas- 
ure of  relief,  that  would  not  justify  the  circuit  court  in  an  interference 
with  the  jurisdiction  and  proceedings  of  another  court  of  concurrent 
power.    No  case  can  be  found  where  a  court  of  chancery  has  undertaken  to 
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wrest  property  from  another  court  of  chancery  of  concurrent  jurisdiction, 
because  it  thought  its  own  power  better  fitted  to  give  complete  and  ample 
relief.    Blake  v.  Ala.  &  Chat.  R.  li.  Co.,  6  B.  R.  331. 

The  fact  that  the  complainant  raises  questions  in  the  circuit  court  which 
ai'e  not  raised  in  a  suit  in  another  court,  does  not  authorize  the  circuit 
court  to  talie  from  the  latter  the  property  which  it  has  under  its  control. 
The  circuit  court  may  pass  uiwn  questions  not  raised  in  the  other  court, 
even  between  the  sjime  parties,  and  relating  to  the  same;  but  no  case  can 
be  found  authorizing  the  circuit  court  to  interfere  with  property  in  the 
possession  of  another  court  of  concurrent  jurisdiction.  Ala.  &  Chat.  R.  R. 
Co.  V.  Jones,  7  B.  R.  145. 

The  fact  that  the  receiver  appointed  by  another  court  is  not  doing  his 
duty,  or  has  in  any  degree  abandoned  the  property,  does  not  authorize  the 
circuit  court  to  interfere.  The  receiver  is  resi>onsible  to  the  court  which 
appointed  him,  and  to  that  court  alone.  Appeals  should  be  made  to  the 
court  which  appointed  him,  and  any  I'edress  for  his  misconduct  must  be 
sought  there.     Ibid. 

The  jurisdiction  of  another  court  can  not  be  questioned  in  the  circuit 
court,  so  as  to  deprive  the  former  of  the  custody  of  property.  That  ques- 
tion sliould  be  first  iiuule  to  the  court  exercising  jurisdiction.     Ibid. 

^Yllere  a  bill  in  ecpiity  has  been  filed  prior  to  the  commencement  of  pro- 
ceedings in  banlvnu)tcy,  by  a  prior  mortgagtHN  to  which  subsequent  mort- 
gagees are  made  parties,  the  assignee,  upon  his  appointment,  should  not 
file  an  original  bill  to  sell  tlie  pn>i)erty  free  from  all  incumbrances,  w^here 
the  subsciiueut  mortgages  cover  some  proiierty  not  included  in  the  prior 
n>ortgage;  but  he  sliould  file  a  crossbill  in  the  suit  in  equity.  Sutherland 
V.  Lake  Supeiior  Canal  Co.,  0  B.  IL  *J1KS:    s.  c.  1  Cent.  L.  J.  l;->7. 

After  the  proceeds  of  property  sold  upon  an  execution  are  in  the  hands 
of  the  sheriff,  the  assignee  who  is  pursuing  the  assets  of  the  bankrupt  in 
the  hands  of  a  third  party,  is  not  bound  to  resort  to  the  State  court.  He 
has  a  right  to  procecMl  against  the  party  directly  in  the  Federal  courts  for 
the  i)roceeds,  and  is  not  obliged  to  resort  to  the  State  court,  where  the  mat- 
ter is  sul)stantially  ended,  for  relief.  Traders'  Nat'l.  Bank  v.  Campbell.  3 
B.  li,  4tKS:  s.  e.  ('»  B.  R.  .T.:?:  s.  c.  2  Biss.  4J:?;  s.  c.  14  Wall.  87:  Zahn  v.  Fry, 
1)  B.  IX.  7Ai):  s.  c.  21   IMtls.   L.  .1.  1.'."):  s.  c.  :'.!   Leg.  Int.  107. 

Indepinident  of  tlie  ciuestion  wlietlier  the  assignee  may  not  always,  if  he 
sies  fit,  seek  tlie  ;iid  of  a  <-onrt  of  cliancery  to  set  aside  a  fraudulent  con- 
veyance or  illegMJ  tniiisliT.  tlie  right  to  call  fur  an  account  is  not  questiou- 
abl(\     Versclius   a'.    Verselir.s.   U   Blatch.    IKl). 

The  assiu'iKH'  hns  the  right,  as  nncillary  to  rrlji^f  by  an  accoimt,  to  have  a 
discovery  from  tlie  <lcfcnd.'int  to  suiiply  the  deficiency  in  his  own  knowl- 
edge, :nid  liis  igiioiMiHC  of  ilic  p.irtifiil;irs  sought  not  only  entitles  him  to 
a  discovery,  but  excuses  the  want  of  more  precise  specification  of  the  i»ar- 
ticnlar  fraud  alleged.     Ibid. 

There  is  no  ground  f(U*  ])i-o<-ecdiiii:-  in  ilic  circuit  court  by  a  bill  in  equity 
auaiiist  the  l»;nilvn!pi  liimsclf.  to  oliiain  allirm:itive  relief  by  injunction 
or  othiTwisc.  The  summary  jni'isdictiou  of  the  district  court  enibracos 
aiiiple  iiow'cr  to  c«impcl  obedience  l)y  liiiii  to  all  orders  and  decrees  necos- 
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£ary  to  enforce  the  surrender  and  appropriation  of  bis  property.  Beeclier 
V.  Binninger,  7  Blatcb.  170. 

The  claim  to  relief  on  the  grounds  of  the  right  to  a  discoyery  can  not 
be  maintained  when  the  complainant  knows  that  the  property  transferred 
consists  in  a  stock  of  merchandise,  for  this  constitutes  data  amply  suffi- 
cient to  enable  a  competent  pleader  to  frame  a  declaration  at  law,  with 
all  the  particularity  necessary  in  such  a  case.  It  would,  no  doubt,  be 
convenient  to  know  the  exact  items  and  quantities  and  numbers  of  each 
kind,  but  this  is  not  necessary,  because  the  pleader  may  cover  the  whole 
range  of  items  of  each  kind,  and  may  state  the  numbers,  quantities,  and 
values  broadly  enough  to  cover  any  possible  proofs  that  may  be  made. 
Garrison  v.  Markley,  7  B.  R.  246. 

The  assignee,  by  an  examination  of  the  grantee,  may  obtain  all  the 
information  which  he  could  possibly  obtain  by  an  answer  to  a  bill  in 
equity.     Ibid. 

Since  the  law  has  been  changed,  so  as  to  allow  parties  to  be  called 
and  examined  as  witnesses  in  trials  at  law,  bills  for  discovery  in  aid  of 
trials  at  law,  or  to  enforce  purely  legal  rights,  have  become  entirely  un- 
necessary—have, in  fact,  fallen  into  disuse,  and  may  be  considered  prac- 
tically obsolete.    Ibid. 

A  bill  for  discovery  should  allege  that  the  facts  can  not  be  proven  by 
any  other  witness,  and  this  allegation  can  not  be  truthfully  made  in  the 
case  of  a  transfer  by  the  bankrupt,  for  the  bankrupt  is  a  competent  wit- 
ness.    Ibid. 

A  mortgagee  may  file  a  bill  to  foreclose  a  mortgage  in  the  circuit 
oourt.     Buckingham  v.  McLean,  3  McLean,  185;  s.  c.  13  How.  151. 

The  assignee  may  file  a  bill  to  vacate  a  transfer  of  property,  although 
he  is  in  possession  thereof.  Kellogg  v.  Russell,  11  B.  R.  121;  s.  c.  11 
Blatch.  519. 

Parties. —  Prior  to  the  adjudication,  the  petitioning  creditor  may  file 
a  bill  in  equity  in  the  district  court  to  enjoin  a  preferred  creditor  from 
disposing  of  the  property.  In  re  J.  J.  Fendley,  10  B.  R.  250;  s.  c.  1  Cent 
L.  J.  433. 

If  the  assignee  is  dead,  and  no  one  has  been  appointed  in  his  stead,  a 
creditor  has  a  right  to  file  a  bill  to  detain  property  of  the  bankrupt,  to 
l)e  administered  by  an  assignee  subsequently  appointed.  Clark  v.  Clark, 
17  How.  315. 

It  is  immaterial  whether  the  creditor  who  files  the  bill  has  proved  his 
debt  or  not,  for  he  may  subsequently  prove  It.    Ibid. 

The  assignee  has  the  right  to  file  a  bill  in  the  circuit  court  against  all 
the  Incumbrancers  claiming  liens  on  a  piece  of  property,  to  test  the 
validity,  priority,  and  amount  of  their  claims.  McLean  v.  Lafayette 
Bank,  3  McLean,  415. 

Where  the  bill  alleges  preferences,  several  creditors  claiming  by  dis- 
tinct conveyances  may  be  joined  if  they  have  a  common  Interest  in  one 
or  more  leading  facts  in  the  bill,  though  in  some  other  things  there  is 
no  common  Interest.    Ibid. 

Parties  who  have  received  the  property  of  the  bankrupt  under  fraud- 
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ulent  conveyances  may  be  Joined,  oltbough  the  conveyances  were  sepa- 
rate and  distinct  acta    Spaulding  v.  McGovem,  10  B.  R.  188. 

If  the  object  of  the  suit  is  to  afifect  property  held  by  a  trustee  in  trust  for 
a  minor  or  feme  covert,  the  trustee  is  a  necessary  party.  O'Hara  v.  Mac- 
Connell,  93  U.   S.  150. 

If  a  junior  mortgagee  merely  seeks  to  obtain  a  sale  of  the  equity  of 
redemption,  a  prior  mortgagee  is  not  a  necessary  party.  Jerome  v. 
McCarter,  15  B.  R.  540. 

If  two  executions  have  been  levied  upon  the  property  of  the  bankrupt, 
under  such  circumstances  as  make  them  void  as  a  preference,  and  the  pro- 
ceeds placed  in  the  possession  of  one  of  the  execution  creditors,  the  court 
will  requii'e  the  other  creditor  to  be  made  a  party  to  the  suit,  if  he  is 
within  its  jurisdiction,  and  his  interest  and  absence  are  formally  brought 
to  the  attention  of  the  court;  but  if  this  can  "not  be  done,  it  will  proceed 
to  administer  sucli  relief  as  may  be  in  its  power  between  the  parties 
before  it.  Tlie  organization  of  the  Federal  courts  has  always  required 
them  to  dispense  with  parties  in  chancery  not  within  their' jurisdiction, 
unless  tlieir  presence  is  an  al>solute  necessity.  Traders'  Nat'l  Bank  v. 
Campbell,  'A  B.  U,  41)8:  s.  c.  (>  B.  R.  35;^:  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  87. 

In  a  jiroceeding  to  set  a  transfer  aside  for  fraud  or  illegality,  the  bank- 
rupt has  a  direct  interest  in  the  question  whether  the  property  shall  be 
taken  from  the  grantee,  and  is,  therefore,  a  proper  party.  Verselius  v. 
Verseliu8,  0  Blatch.  ISi). 

The  holder  of  a  part  of  tlie  mortgage  notes  is  a  necessary  party  to  a  suit 
in  eriuity  to  foreclose  tlie  mortgage.  In  re  Edward  A.  C^sey,  8  B.  R. 
71;  s.  c.  10  Blatch.  a7ri. 

The  district  court  has  jurisdiction  over  a  party  who  is  served  with 
process  in  the  district,  although  he  does  not  reside  therein.  Babbit  v. 
Burgess,  7  B.  R.  r»(31;  s.  c.  2  Dillon,  Kil). 

If  a  party,  who  is  out  of  the  district,  voluntarily  appears  and  answei*s,  he 
thereby  makes  himself  a  party  to  the  suit.  McLean  v.  Lafayette  Bank, 
3  McLean,  4^~J. 

The  ai>pcar:ince  of  a  imrly  avIio  was  i)ersonally  served  with  process  can 
not   l)e   witlulnnvn.     Kenton  v.   Collerd,   11    B.   R.   53."). 

Wh(4h»'r  th(«  l):inknipt  is  a  iiroijcr  party  to  a  bill  in  equity,  filed  by  the 
mortgagee  against  tlie  assignee  and  the  bankrupt,  will  not  be  considereii 
where  the  bankrupt  has  appeared  and  answered.  Lockett  v.  Hill,  9  B.  R. 
MM;  s.  c.  1  M'ootls,  ,V»2. 

Pleading's,  'llie  bill  need  not  point  out  the  particular  section  of  the 
banki-uptey  law  wliidi  ^ives  the  complainant  a  light  to  assail  a  transfer. 
The  bill  is  to  srt  (»ut  fnets.  'And  it  would  be  bad  pleading  to  allege  the 
law*.     T'r.Mlt   V.  ('uriiss.  ♦',  ]>,.  K.  1:U>. 

Atlii'iii;iti\e  relji-r  will  not  be  Lirrnited  in  ei^uity  on  the  ground  of  fraud. 
unless  it  lie  iiKi'le  ;\  (listin<-i  nlleL'MtidU  in  tlie  liill,  so  that  it  may  be  put 
ill  issue  1)V  liie  pli'a<linL:s.     >'(inrii('cs  v.  B<mesteel,  7  Blatch.  405;  s.   c.   1«5 

Wall.    1<>. 

A  lull  i«t  Sri  '.\<]i]o  n  lu'efereiiee  must  allege  that  the  preferred  croflitnr 
knew  ili:ir  tlie  pi'f'f.Teure  Avils  lunde  in  fraud  of  the  provisions  of  the 
liaiikrui)t('y  l;iw.     ('I'Uiiip   v.    (MiMpni.-m.    ir>  P».    K.   071. 
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When  the  biU  fieeks  to  set  aside  a  preference,  all  the  persons  connected 
with  the  transaction  should  be  made  parties.  Harmansou  v.  Bain,  15 
B.  R.  173. 

A  bill  to  set  aside  a  preference  should  pray  in  terms  for  a  recovery  of 
the  property,  or  should  allege  the  value  and  pray  in  terms  for  the  recovery 
of  the  value.    Ibid. 

An  assignee  in  his  bill  need  not  allege  the  details  of  the  facts  by  which 
be  becomes  entitled  to  maintain  the  suit  Lalsin  v.  First  Natl  Bank, 
15  B.  R.  476;  a  c.  13  Blatch.  83. 

When  fraud  is  a  necessary  part  of  a  complainant's  case,  the  facts  con- 
stituting the  fraud  should  be  set  forth  so  that  the  opposite  party  may  be 
advised  of  the  case  he  has  to  meet.    Smith  v.  Auerbach,  2  Mont.  348. 

An  allegation  that  a  transfer  is  void  under  the  bankruptcy  law  is  not 
sufficiently  specific.  The  pleading  should  set  forth  the  clause  under  which 
It  is  void,  and  state  the  necessary  facts.    Ibid. 

A  charge  of  fraud  or  illegality  in  the  alternative  is  sufficient.  Verselius 
V.  Verselius,  9  Blatch.  189. 

If  the  bankrupt,  being  the  owner  of  a  vessel,  transferred  a  part  thereof, 
an  action  to  set  aside  the  transfer  can  not  be  united  with  an  action 
for  the  appointment  of  a  receiver,  on  the  ground  that  there  Is  an  Irrecon- 
cilable difference  between  the  assignee  and  transferee,  because  they  pro- 
ceed on  entirely  different  grounds,  and  are  repugnant  to  each  other. 
Wilkinson  v.  Dobbie,  12  Blatch.  298. 

A  bill  In  equity  may  be  verified  by  the  oath  of  the  agent  or  attorney 
in  fact  of  the  petitioning  creditor.  In  re  J.  J.  Fendley,  10  B.  R.  250;  s.  c. 
1  Cent.  L.  J.  433. 

If  the  bill  alleges  the  consideration  for  a  transfer,  the  respondent  should, 
If  the  allegation  is  not  true,  deny  it  positively,  and  set  up  the  real  con- 
sideration.   Burpee  v.  Nat'l  Bank,  9  B.  R.  314;  s.  c.  5  Biss.  405. 

A  general  denial  of  fraud  in  an  answer  is  equivalent  to  nothing  more 
than  a  denial  of  a  conclusion  of  law.  Lathrop  v.  Drake,  13  B.  R.  472;  s.  c. 
91  U.  S.  516. 

If  a  respondent,  on  information  and  belief,  denies  an  allegation  of  mat- 
ters which  may  be,  or  can  be,  assumed  to  be  within  his  personal  knowl- 
edge, the  allegation  will  be  taken  to  be. true.  Burpee  v.  Nat'l  Bank,  9  B. 
B..  314;  s.  c.  5  Biss.  405. 

The  rule  that  a  respondent  can  not  deny  on  information  and  belief 
those  matters  which  may  be,  or  can  be,  assumed  to  be  within  his  personal 
knowledge,  applies  ao  a  coi-poratlon.    Ibid. 

Any  Informality  in  the  answer  may  be  overlooked  on  final  hearing.  If 
the  answer  denies  the  material  allegations  of  the -bill  in  such  a  manner 
as  to  constitute  an  Issue  within  the  established  rules  of  equity  pleading. 

Ibid. 

A  denial  on  Information  and  belief,  of  matters  that  are  within  the 
personal  knowledge  of  the  respondent,  does  not  meet  the  charge  in  the 
bill.  If  he  does  not  know  anything  on  the  subject  he  should  say  so 
directly.    Ibid. 

If  the  respondent  may  not  know,  or  can  not  be  assumed  to  know,  the 
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matters  charged  in  the  bill,  he  may  answer  on  information  and  belief. 
Ibid. 

The  rule  in  chancery  pleading  is  not  that  every  allegation  of  a  bill  be 
taken  as  true,  simply  because  it  is  not  denied  in  the  answer.  If  any  allega- 
tion is  to  be  talieu  as  true,  simply  because  it  is  not  denied,  it  is  only  an 
allegation  of  some  fact  which  is  presumed  to  be  within  the  knowledge 
of  the  party  answering.    White  v.  Jones,  G  B.  K  175. 

When  the  answer  denies  certain  allegations  of  the  bill  and  the  plain- 
tiff does  not  contest  the  denial  by  a  replication,  the  truth  of  the  denial 
is  to  be  taken  as  admitted,  and  the  denied  allegations  as  entirely  un- 
sustained.    Vogle  v.  Lathrop  et  al.,  4  B.  R.  430;  s.  c.  4  Brewst.  253. 

No  defendant  is  bound  to  answer  any  interrogatories,  except  such  as  by 
the  note  at  the  foot  of  the  bill  he  is  requireil  to  answer.  French  v.  First 
Nat'l.  Bank,  11  B.  R.  ISi):  s.  c.  7  Ben.  488. 

A  corporation  must  answer  a  bill  under  its  common  seal,  and  not  on 
oath;  but  the  answer  must  be  stated  therein  to  be  according  to  the  knowl- 
edge, information  and  belief  of  its  otlicers,  ascertained  from  all  proper 
sources  of  information.     TI)id. 

The  officers  and  agents  of  a  corporation  can  not  be  compelled  to  answer 
the  iuten*ogatories  in  a  bill  unless  they  are  parties  to  the  cause.     I]>id. 

If  a  party  in  his  answer  lays  no  claim  to  the  property  in  controversy, 
he  in  eft'ect  makes  none  in  the  cjiuse,  and  can  not  complain  of  a  decree  for 
not  awarding  to  him  wliat  lie  did  not  claim.  Buckingham  v.  McLean. 
13  How.  1.")!;  .s.  c.  3  M<*lyi'an,  185. 

An  answer  by  a  criHlitor  in  resiK'ct  to  a  del)tor's  state  of  mind,  though 
responsive  to  tlie  1)111,  is  entitled  to  l)ut  little  weight,  unless  the  reasons 
for  tlie  i)elief  are  given.     Ii»id. 

An  answer  wliicii  is  n'spunslve  to  the  bill,  must  prevail,  imlcss  it  is 
over(t>nu'  l)y  tlie  testimony  of  two  witnesst's  to  the  sulistautial  facts,  or 
at  least  by  oiu*  wiiiu'ss  and  other  attending  circumstances.  Louergan  v. 
KeiiloU,  7  Pitts.   L.  J.  I'dC. 

The  answer  of  one  dcf^Midant  is  not  evidence  against  his  codefendant. 
PhotMiix    V.    Ingraliain.   ."i   .lohns.   411'. 

A  diMnuiTi'r  for  ilic  niisjoiiidcr  of  parlies  dofeiidants  can  only  be  taken 
by  tlu.s<'  wlio  are  iiiiprop«'rly  J»»in('(l.     Si)aulding  v.  M<'(Joveni.  10  B.  R.  ISS. 

.\  plea  to  tlie  jiiiisdietinn  averrintr  thai  the  cause  of  action  occurred  out 
of  tlie  (listrut.  and  that  the  defendant  I'csided  out  of  tiie  district,  is  bad 
whei>  tlie  cause  of  action  is  not  local,  unless  it  avers  that  the  defendant 
\\.Ms  n(»t  found  and  served  in  tlie  district.  Babbitt  v.  Burgess,  7  B.  R,  5(51; 
s.   c.   2    nillon.    \rAK 

An  object  ion  that  the  cmiiiilainant  has  a  complete  remedy  at  law  can 
not  he  taken  al  the  ln'.-iriim-.  It  can  only  lie  taU(>n  by  demurrer,  or  by  way 
of   answer.     INist    v.    Corlun.   5    l\.    It.    11. 

If  an  a^>iirnee  lih  s  a  lull  for  a  satista<tion  of  a  mortgage  given  to  two 
]iaiMies,  jind  a  recniivc\  ,Mn<-e  fii>ni  one  of  them,  who  took  an  absolute  deed 
of  a  iH.riion  of  the  ]i]-(p])<ti  \  as  s«'curity  i'nv  a  debt,  when  lM)tli  debts  are 
l>;ii(l.  tJK'  jinrty  avIio  toniv-  ihr  aJiSMlnti'  drctl  can  not  demur  on  the  ground 
of  muliifarinusncss.    Hill  v.  rMiiiafion.  -  W.  N.  350, 
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Practice.—  If  the  answer  sets  up  a  title  to  certain  property  which  the  as- 
signee seeks  to  reach  by  his  bill,  and  no  evidence  is  introduced  by  either 
party,  his  claim  can  not  be  allowed.  Buckingham  v.  McLean,  13  How. 
151;  8.  c.  3  McLean,  185. 

Where  there  is  a  coassignee  who  is  not  made  a  party  complaiitant,  and 
th€  complainant  absconds,  the  bill  will  not  be  dismissed  until  proper  pro- 
ceedings are  taken  on  notice  to  the  coassignee  to  bring  him  In  and  compel 
him  to  elect  whether  he  will  or  not  be  made  a  party  complainant.  Fen  ton 
V.  CoUerd,  11  B.  R,  535. 

If  the  loan  on  which  a  corporation  reserved  a  greater  rate  of  interest 
than  was  allowed  by  its  charter,  has  been  repaid,  the  assignee  of  the 
borrower  in  a  court  of  equity  can  only  recover  the  excess.  Tiffany  v. 
Boatman's  Sav.  Inst.,  4  B.  R.  601;  s.  c.  9  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c. 
18  Wall.  376. 

A  contract  whereby  a  corporation  reserves  a  greater  interest  than  is 
permitted  by  Its  charter,  is  void,  and  can  not  be  enforced  in  a  court  of 
justice.  Tiffany  v.  Boatman's  Sav.  Inst,  4  B.  IL  601;  s.  c.  9  B.  R.  245; 
8.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376. 

If  the  execution  creditor  consents,  the  sheriff  may  be  allowed  to  sell  the 
property  and  deposit  the  proceeds,  less  the  amount  of  his  fees,  in  the 
district  court,  to  abide  the  result  of  the  litigation  to  determine  the  validity 
of  his  lien.     In  re  William  H.  Shuey,  9  B.  R.  526;  s.  c.  6  C.  L.  N.  248. 

When  the  creditors  have  requested  the  assignee  to  contest  the  validity 
of  a  levy  under  an  execution,  an  injunction  granted  upon  the  petition  of 
a  creditor  will  be  continued  until  the  assignee  can  file  a  bill  In  equity. 
Ibid. 

If  the  court  decides  that  the  assignee  has  no  title  to  the  property,  it 
win  dismiss  the  bill,  and  not  retain  it  to  decide  controversies  between 
other  parties  to  the  cause.     Smith  v.  Little,  9  B.  R.  Ill;  s.  c.  5  Biss.  269. 

If  the  assignee,  acting  under  an  order  of  the  district  court  in  a  case 
where  it  had  no  Jurisdiction,  takes  possession  of  goods  and  sells  them,  the 
claimant,  under  a  bill  in  equity,  is  entitled  to  recover  the  full  value  of  the 
goods,  clear  of  all  expenses,  whether  the  assignee  realized  that  full  value 
or  not.     Marshall  v.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551. 

A  receiver  may  be  appointed  where  the  apparent  titles  to  property 
are  such  on  their  face  that  the  marshal  can  not  act  efficiently  under  the 
usual  warrant  He  will  be  limited  to  collecting  rents  and  the  interest  on 
securities.     Keenan  v.  Shannon,  9  B.  R.  441 ;  s.  c.  31  Leg.  Int.  85. 

No  notice  of  a  motion  for  the  appointment  of  a  receiver  is  necessary 
where  the  parties  to  be  affected  by  the  appointment  are  in  court  repre- 
sented by  counsel  who  appear  to  resist  the  motion.  McLean  v.  Lafayette 
Bank,  3  McLean,  503. 

A  receiver  may  be  appointed  when  such  appointment  is  proper  and 
necessary.  Sedgwick  v.  Place,  3  B.  R.  139;  s.  e.  3  Ben.  360;  McLean  v. 
Lafayette  Bank,  3  McLean,  503. 

A  receiver  may  be  appointed  to  take  charge  of  property  in  the  hands  of 
a  receiver  appointed  by  a  State  court,  in  a  proceeding  against  an  Inisolvent 
corporation.    Flatt  v.  Archer,  6  B.  R.  465;  s.  c.  9  Blatch.  559, 
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If  the  party  alleged  to  hold  the  property  adversely  to  the  complainant 
is  not  served  with  process,  a  receiver  will  not  be  appointed.  Hyslop  v. 
Hoppock,  6  B.  R.  552;  s.  c.  5  Ben.  447. 

A  receiver  will  not  be  appointed  where,  upon  the  hearing  of  the  motion, 
it  is  not  apparent  that  the  ultimate  determination  of  the  suit  in  favor  of 
the  complainants  is  probable.    Wilkinson  v.  Dobbie,  12  Blatch.  298. 

The  opinion  of  a  portion  of  the  creditors  in  regard  to  the  management 
of  the  estate  may  be  disregarded,  unless  they  offer  to  Indemnify  the  other 
creditors.  There  may  be  a  class  of  creditors  willing  to  assume  risks  which 
they  have  no  right  to  ask  others  to  incur.  The  former  class  can  not 
dictate  to  the  latter.    Keeuan  v.  Shannon.  9  B.  R,  441;  s.  c.  31  Leg.  Int.  83. 

An  order  may  be  passed  requiring  the  defendant  to  account  before  a 
master  for  the  moneys,  notes,  and  other  property  received  by  him.  Ben- 
jamin V.  Graham,  4  B.  R.  391. 

Courts,  in  collateral  actions,  will  not  listen  to  any  argument  which 
proceeds  uix)n  the  allegation  that  the  adjudication  of  bankruptcy  was 
erroneous  in  fact  or  in  law;  but  will,  on  the  contrary,  presume  that  the 
decree  is  correct.  Beecher  v.  Binningor.  7  Blatch.  170;  Clark  v.  Binuiuger, 
39  How.  Pr.  363. 

Where  the  assignee  proceeils,  by  bill  in  equity,  against  parties  claiming 
an  adverse  interest,  his  suit  is  subject  to  the  ordinary  rules  governing 
courts  of  equity,  and  regulatiug  Its  discretion  in  other  cases.  Thcn-efore, 
on  an  application  for  an  injunction  and  a  receivership  in  the  first  instance, 
where  the  plaintiff  insists  that  it  bo  granted  before  the  merits  of  the  con- 
troversy shall  1k»  examined  and  considered,  on  the  proofs  of  botli  parties, 
on  all  the  questions  of  law  and  fact,  ho  must  not  only  show  a  cause  of 
adverse  and  conflicting  claims,  and  tliat  tlie  case  is  one  of  equitable 
cognizance,  but  he  must  show  some  emergency,  some  peril  of  loss,  which 
the  court  will  be  unable  .completely  to  redress;  and  the  danger  must  be 
clear,  and  the  riglit  in  general,  free  from  reasonable  doubt.  Beeclier  v. 
Binnin«?er,  7  Blatcli.  170. 

In  cases  of  voluntary  assignments,  it  is  by  no  moans  of  course  to  make, 
on  motion,  an  order  for  a  preliminary  injunction  before  the  filing  of  the 
answer.  Cases  liave  oc<iirred  in  whicli  tlie  voluntary  assignment  pro- 
tected e^iuities  wliicli.  witliout  it,  could  not  be  protected  under  the  bank- 
ruptcy law  itself.  In  one  <  asc.  a  judgment  binding  the  debtor's  land  had, 
by  due  course  of  law,  iMjen  obtained  against  liini  between  the  oxeention 
of  the  voluntary  assi^iHiient  and  the  connnenc(»ment  of  the  proceedings 
In  l)ankni|)tc-y.  In  anotlier  case,  tlie  hanl^rnpt's  father  had,  with  his  own 
concurrence",  bct-n  expressly  ex<lii<lc(l  from  the  benefit  of  the  voluntary 
assignment,  wliich  h^d  created  a  trust  for  all  the  other  creditors.  In  each 
rase,  the  vohmt.'iry  [issimiiiicnt  was  an  art  of  bankruptcy:  but  ilie  assignee. 
askinir  \\ir  ,'iitl  of  iMiniiy.  was  not  in  citiier  case  at  liberty  to  disregard 
ihe  pal]i;ible  exist iim'  »Minitii's.  wiiicli  roiild  not  be  made  available  without 
the  aid  of  tlu^  pri<»i'  .-issi-nnirut.  In  such  ca.si'S.  if  the  trustee  is  not  an 
unworiliy  i)crsnii,  his  \vu<\  may  be  nscfiilly  administercH^l  in  his  own 
name  until  tlir  tin;il  (l(>rr<M>.  (  M'  c-oinsr.  it  can  not  be  administerefl  without 
the  permission   of  the  rii-cuit    court,   or   imlepcndently  of  supervision   by 
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the  aasignee.  Where  disposal  by  him  is  allowed,  but  distrlbutloa  pro- 
hibited, he  ordinarily  receivee  his  reasonable  charges,  including  an  equi* 
table  proportion,  usually  one-half,  of  the  commission  which  would  other- 
wise be  chargeable.    Barnes  v.  Kettew,  8  Phila.  133. 

Where  the  bill  on  its  face  shows  that  the  defendant  is  a  minor  and  a 
feme  covert,  a  guardian  ad  litem  must  be  appointed  before  a  decree  pro 
confesso  can  be  entered  against  her  for  failure  to  appear  and  answer. 
0*Hara  v.  MacConnell,  98  U.  S.  150. 

A  decree  pro  confesso  for  failure  to  appear  and  answer  can  not  be 
made  until  the  term  next  succeeding  the  day  of  default    Ibid. 

Bvidence.— I^oof  of  false  and  fraudulent  statements  in  regard  to  the 
condition  of  the  company  at  the  time  of  subscribing  for  stocl^  is  not  ad- 
missible in  a  suit  by  the  assignee  against  the  subscriber  to  recover  the 
amount  unpaid  under  such  subscription.  Upton  v.  Hansbrough,  10  B.  R. 
86»;  B.  c.  3  Hiss.  417. 

The  burden  of  proof  rests  upon  the  complainant.  Scammon  v.  Cole,  5 
B.  E.  257. 

The  rules  in  equity  of  the  supreme  court  have  not  taken  awny  the 
power  which  the  district  court  has  as  a  court  of  equity  to  have  the  testi- 
mony of  witnesses  taken  in  open  court.  That  power  is  expressly  re- 
served in  the  78th  rule,  which  implies  its  existence  and  its  perpetuation. 
It  is  there  left  to  the  discretion  of  the  court.  Samson*v.  Clarke,  6  B.  R. 
403;  s.  c.  9  Blatch.  372. 

The  exclusion  of  husband  and  wife  as  witnesses  for  each  other  in  civil 
suits  is  not  based  solely  on  interest,  but  rests  on  principles  of  public 
policy,  and  as  the  statute  only  removes  the  ground  of  interest,  the  ground 
of  public  policy  still  renders  them  incompetent  In  re  David  W.  Jones, 
9  B.  K.  56;  s.  c.  6  Biss.  68. 

The  bankrupt's  schedule  is  not  admissible  in  favor  of  a  fraudulent 
grantee  to  establish  the  validity  of  his  title.  Carr  v.  Gale,  2  Ware,  330; 
8.  c.  3  W.  &  M.  38. 

An  admission  made  by  the  bankrupt  before  the  commencement  of  the 
proceedings  in  bankruptcy  is  competent  evidence  against  his  assignee. 
Marks  v.  Barker,  1  Wash.  178. 

The  declarations  of  a  party  to  a  sale  or  transfer,  godng  to  destroy  and 
take  away  the  vested  rights  of  another,  are  not  competent  evidence 
against  the  vendee  or  assignee,  when  made  after  such  sale  or  transfer. 
Phoenix  v.  Ingraham,  5  Johns.  412. 

The  subsequent  acts  of  a  party  to  a  sale  or  transfer  are  not  competent 
evidence.     Ibid. 

A  Judgment  creditor  has  not  such  title  In  property  taken  under  an  exe- 
cution as  will  enable  him  to  maintain  an  action  for  conversion  agalDst 
the  assignee  to  whom  It  has  l)een  delivered  by  the  marshal  after  taking  it 
from  the  sherlflf.    Ansonla  B.  &  C.  Co.  v.  Pratt,  17  N.  Y.  Supr.  443. 

Act  of  1898,  Ch.  4,  §  25.  Appeals  and  Writs  of  Error.—  (a) 
That  appeals,  as  in  equity  cases,  may  be  taken  in  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy  to  the  circuit  court  of  ap- 
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peals  of  the  United  States,  and  to  the  supreme  court  of  the  Terri- 
tories, in  the  following  cases,  to-wit,  (1)  from  a  judgment  adjudging 
or  refusing  to  adjudge  the  defendant  a  bankrupt;  (2)  from  a  judg- 
ment granting  or  denying  a  discharge;  and  (3).  from  a  judgment 
allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over. 
Such  appeal  shall  be  taken  within  ten  days  after  the  judgment  ap- 
pealed from  has  been  rendered,  and  may  be  heard  and  determined 
by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be. 

(b)  From  any  final  decision  of  a  court  of  appeals,  allowing  or  re- 
jecting a  claim  under  this  Act,  an  appeal  may  be  had  under  such 
rules  and  within  such  time  as  may  be  prescribed  by  the  Supreme 
Court  of  t'he  United  States,  in  the  following  cases  and  no  other: 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  thou- 
sand dollars,  and  the  question  involved  is  one  which  might  have 
been  taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a 
State  to  the  Supreme  Court  of  the  United  States;  or 

2.  Where  some  Justice  of  the  Supreme  Court  of  the  United  States 
shall  certify  that  in  his  opinion  the  determination  of  the  question 
or  questions  involved  in  the  allowance  or  rejection  of  such  claim  is 
essential  to  a  uniform  construction  of  this  Act  throughout  the  United 
States. 

(c)  Trustees  sliall  not  })e  required  to  give  bond  when  they  take 
appeals  or  sue  out  writs  of  error. 

(d)  Controversies  may  be  certified  to  the  Supreme  Court  of  the 
Tnited  States  from  other  courts  of  the  United  States,  and  the  former 
court  niav  exercise  iurisdiction  thereof  and  issue  writs  of  certiorari 
pursuant  to  the  provisions  of  tlie  Ignited  States  laws  now  in  force 
or  such  as  niav  be  hereafter  enacted. 

Whorp  spooifioations  filed  in  opposition  to  discharpre  have  been  over- 
looked, and  a  discharjro  ^rrant(Hl,  such  orror  or  iiTopularity  is  one  which 
ia  suhjort  to  review  by  the  cirruit  court..  Law  of  1S()7.  In  re  Buchstein. 
17  B.  R.  1. 

Appeal  in  suit  in  equity  allowed  only  upon  final  decree,  where  the 
sum  in  controversy  exceeds  .iJ.lOO.    In  re  Zuj;  &  Co..  1(1  B.  R.  280. 

GranUuir  of  a  rehearinLr.  or  t'rantinir  or  dissolving  a  temporary  injunc- 
tion, is  alw.'iys  witliiu  the  sound  discretion  of  the  court,  and,  therefore.' 
furnishrs  no  jrrounil  of  ap])cMl.    Bullinjrton  v.  Harvey.  Assijruee,  17  B."  R. 
474. 

Alipcal  from  the  order  or  decision  of  district  coui-t  aprainst  a  creditor's 
claim.  A  yirior  afljudicat inn  by  tlie  court  hnd  b^en  made  in  a  proci^edin? 
to  distribute  a  particular  fund  that  securities  were  preferential.  Held, 
that   such   prior  adjudication   was   conclusive   upon   the   cvedit(»rs;    that. 
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although  the  decision  of  the  court  rejecting  proof  of  the  claim  against 
the  estate  was  vacated  by  the  appeal,  the  grounds  of  their  decision  w^ere 
not  vacated,  but  were  available  against  the  creditor.  In  re  Leland,  16 
B.  K.  505.       ^ 

Act  of  1867,  §  4980.  Appeals  may  be  taken  from  the  district  to 
the  circuit  courts,  in  all  cases  in  equity,  and  writs  of  error  from  the 
circuit  courts  to  the  district  courts  may  be  allowed  in  cases  at  law 
arising  imder  ot  authorized  by  this  Title,  when  the  debt  or  damages 
claimed  amount  to  more  than  five  hundred  dollars;  and  any  supposed 
creditor  whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee 
who  is  dissatisfied  with  the  allowance  of  a  claim,  may  appeal  from 
the  decision  of  the  district  court  to  the  circuit  court  for  the  asugne 
district. 

Statute  revised  —  March  2.  1867,  ch.  176,  §  8,  14  Stat  520. 

ConBtmction.—  Under  this  section,  w^hen  the  matter  decided  is  of  an 
equitable  character,  and  is,  therefore,  one  which  is  usually  reviewed 
in  the  Federal  courts  by  appeal,  it  may  be  carried  to  the  circuit  court 
by  that  mode  of  transferring  cases.  When  it  is  a  question  which,  by 
the  system  of  Federal  Jurisprudence,  is  treated  as  a  question  of  law. 
It  may  be  carried  to  the  circuit  court  by  a  writ  of  error;  but.  In  either 
case,  the  debt  or  damages  claimed  must  amount  to  more  than  $500. 
Ruddlck  V.  Billings,  3  B.  R.  61;  s.  c.  1  Wool.  330. 

Quaere,  How  are  the  words  "  debts  or  damages  claimed,"  to  be  am- 
stnied?    Ibid. 

Judgments  in  actions  at  law  rendered  in  the  district  court,  if  founded 
upon  the  verdict  of  a  Jury,  can  never  be  reversed  in  a  summary  way,  as 
the  Constitution  provides  that  **  no  fact  tried  by  a  Jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States  than  according  to  the 
rule  of  the  common  law."  Two  modes  only  were  known  to  tlie  common 
law  to  re-examine  such  facts,  to-wlt,  the  granting  of  a  new  trial  by  the 
court  where  the  issue  was  tried  or  to  which  the  record  was  returnaole; 
or.  secondly,  by  the  award  of  a  venire  facias  de  novo  by  an  appellate 
court  for  some  error  of  law,  which  intervened  in  the  proceeding.  Congress 
could  not  provide  that  a  Judgment  of  the  district  court,  founded  upon  the 
verdict  of  a  Jury  in  a  civil  action,  whether  for  a  less  or  greater  sum 
than  $500,  should  be  revised  in  the  circuit  court  in  a  summary  way, 
and  Inasmuch  as  suits  in  equity  are  placed  In  the  same  category  as 
actions  at  law,  no  provision  for  an  appeal  is  made  where  the  debt  or 
damage  claimed  does  not  exceed  $500,  and  the  decrees  of  the  district 
court  in  such  case  are  final  and  conclusive.  Knight  v.  Cheney,  5  B.  R. 
305;  8.  c.  2  L.  T.  B.  205;  Ins.  Co.  v.  Comstock,  8  B.  R.  145;  s.  c.  16  Wall. 

258. 

Appellate  Jurisdiction  of  decisions  of  the  district  court  Is  conferred  upon 
the  circuit  court  in  four  classes  of  cases;  1st.  By  appeal  in  cases  in  equity 
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decided  In  the  district  court  under  the  jurisdiction  created  by  the  act; 
2(1.  By  writs  of  error  in  cases  at  law  decided  in  the  exercise  of  that  Juris- 
aictlon;  3d.  By  appeal  from  decisions  rejecting  wholly  or  in  part  the 
claims  of  supposed  creditors;  and  4th.  By  appeal  from  decisions  allowing 
such  claims*  In  the  first  two  classes  of  cases,  the  appeal  or  writ  of  error 
is  given  to  the  unsuccessful  party  to  the  suit,  whether  In  equity  or  at  law; 
in  the  third  class  it  is  given  to  the  dissatisfied  creditor;  in  the  fourth  to  the 
dissatisfied  assignee.  The  suits  l>elouging  to  the  first  two  classes  of 
cases  are  those  of  which  concurrent  jurisdiction  is  given  to  the  circuit  and 
district  courts  by  section  4i>7i),  and  hence  the  appellate  jurisdiction  in 
such  cases,  by  appeal  or  writ  of  error,  is  limited  to  suits  at  law  or  in 
equity  by  a&signecs  against  i)ersans  claiming  an  adverse  interest,  or  owing 
a  debt  lo  the  banlirupt,  or  by  such  i)orsons  against  assignees.  In  re  John 
Alexander,  3  B.  R.  2t);  s.  c.  Chase.  21)5;  s.  c.  2  L.  T.  B.  81;  in  re  O'Brien. 
1  B.  R.  17G;  Street  v.  Dawson,  4  B.  U.  2(J7;  in  re  York  &  Hoover,  4  B.  R. 
479;  s.  c.  1  Abb.  C.  C.  503;  s.  c.  1  L.  T.  B.  290;  Morgan  v.  Thornhill,  5  B. 
R.  1;  s.  c.  11  Wall.  05;  Knight  v.  Cheney,  5  B.  R.  3()5;  s.  c.  2  L.  T.  B.  205. 

The  judguionts  or  decrees  of  the  district  c»ourt  rendered  in  the  exercise 
of  the  regular  jurlsiliction  between  party  and  party  can  not  be  reviewed 
or  revised  in  any  o-ther  manner  than  that  provided  in  the  twenty-second 
section  of  the  judiciary  act  and  subsequent  acts.  Colt  v.  Robinson,  9  B. 
R.  289;  s.  c.  19  Wall.  274. 

The  removal  of  such  cases  into  tlie  circuit  court  must  be  effected  under 
the  regulations  preseril>ed  in  the  twenty-second  section  of  the  judiciary 
act  and  subsccpieut  acts.     Il)i(l. 

Mere  (luestious  are  not  rtM'xaniinal>le  under  tliose  regulations,  nor  will 
any  judgment  or  decree  be  regarded  as  ii  regular  final  judgment  or  decri^ 
for  such  a  purpose,  unless  it  is  rendered  in  term  time  when  the  c*ourt  is 
iu  .session.     Ibid. 

Appeals.— The  phrase  **  ease  iu  equity,"  means  a  suit  in  equity.  Courts 
of  law  fre(iuently  pass  ninm  questions  jmrely  equitable  on  motion  or  rule, 
but  the  nature  of  tlie  (luestion  lias  never  been  held  to  make  such  motion 
or  rule  a  case  in  eciuity.  It  is  a  v(Ty  common  practice  for  courts  of  law. 
on  motion,  to  set  aside  sales  made  by  ;i  slierifit*  on  execution,  on  account 
of  sonic  fraud  or  unfairness  on  tlie  jmrt  of  the  sheriff  or  purchaser,  yet 
he  would  l>e  a  i)old  man  wlio  would  insist  that  such  a  motion  was  a  case 
in  equity.  Wlicu  money  is  brouirhl  into  court  —  the  procee<ls  of  a  siile  on 
execution  -  <'ourts  of  law  do  not  hesitate,  on  motion,  to  direct  how  the 
money  sliall  be  distributed,  assuming:  to  i)ass  upon  tlie  prioritit^  of  claim- 
ants to  the  fund:  yet.  it  has  iw'ver  becMi  siipposM-d  that,  by  so  doing,  they 
were  rendc^riiiK  a  <lecree  in  eliancery.  or  that  the  motion  to  distribute  the 
fund  accordin;!  to  the  rlulits  of  tlie  parlies  inaih*  a  case  in  iHiuity.  When 
the  district  court  passes  u\h)u  the  validity  of  a  sale,  and  directs  the  dis- 
tribution of  the  fnn<l  arisinu'  tlierefreni.  (»n  motion  or  rule  to  show  cause, 
the  motion  is  not  a  ease  in  eipiity.  nor  the  ruling  of  the  (X)urt  a  de*M*ee 
iu  e(iniiy.  It  is  the  siiiii)le  (>\oreise  of  a  power  incident  to  courts  of  law 
as  well  as  eiiuiiy,  to  re-idaie  tlie  jji-orecdiims  in  a  case  pending  l>efore  it, 
to  control  its  own  jirocess  and  to  d-sTrilnite  fnmls  brought  into  <N>urt.  In 
re  York  \-  Ibxiver.    1  W.  K.   }T1>:  s.  e.  1  Al»b.  C.  C.  503;  S.  c.  1  L.  T.  B.  2^\ 
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Summary  proceedings  In  the  district  court  can  not  be  revised  by  an 
appeal  to  the  circuit  court.  Samson  v.  Blaise,  6  B.  R.  401;  Samson  v. 
Clarke,  6  B.  R.  403;  s.  e.  9  Blatch.  372. 

An  appeal  can  not  be  taken  to  revise  a  decision  on  a  question  relating 
to  the  bankrupt's  discharge.  In  re  J.  M.  Reed,  2  B.  R.  0;  Ruddick  v. 
Billings,  3  B.  R.  61;  s.  c.  1  Wool.  330;  Ctoit  v.  Robinson,  9  B.  R.  289;  s.  c. 
10  Wall.  274. 

An  appeal  will  not  lie  from  a  decision  in  a  case  of  involuntary  bank- 
ruptcy declaring  the  debtor  a  bankrupt.    In  re  O'Brien,  1  B.  R.  170. 

An  appeal  to  the  circuit  court  does  not  lie  by  the  petitioning  creditor 
from  an  order  of  the  district  court  vacating  an  order  adjudicating  the 
debtor  a  bankrupt  at  the  instance  of  another  creditor.  The  i-emedy  of  the 
petitioning  creditor  in  such  a  case  is  under  section  4986.  In  re  Hall,  1 
Dillon,  586. 

The  appeal  in  cases  in  equity  must  be  from  the  final  decree,  and  from 
that  only.  The  language  of  the  section  plainly  indicates  that  it  is  to  be 
from  a  decree,  and  not  from  any  and  every  order  in  the  progress  of  the 
cause.    Clark  v.  Iselin,  9  Blatch.  196;  Piatt  v.  Stewart,  47  How.  Pr.  206. 

This  section  provides  for  an  appeal  in  two  classes  of  cases,  namely,  in 
"  cases  in  equity  "  and  on  a  "  decision "  allowing  or  rejecting  a  claim. 
It  Is,,  therefore,  appropriate  to  use  the  expression  "  decree  or  decision  ap- 
pealed from."  The  language  refers  to  and  is  apt  to  describe  each  class, 
and  only  indicates  that  in  cases  in  equity  a  decree  may  be  the  subject 
of  appeal,  and  that  where  a  claim  is  allowed  or  rejected,  the  appeal  is 
to  be  taken  within  ten  days  after  the  **  decision "  referring  to  the  im- 
mediately preceding  language,  giving  an  appeal  **  from  the  decision "  of 
the  district  court  allowing  or  rejecting  such  claim.  Olark  v.  Iselin,  9 
Blatch.  196. 

An  order  which  directs  the  ascertainment  of  the  amount  due  under  a 
mortgage,  without  fixing  the  terms  and  conditions  of  the  foreclosure  of 
the  equity  of  redemption,  or  the  time  at  which  the  foreclosure  shall  be 
final  and  operative,  is  interlocutory  merely,  and  not  a  final  decree.  In  re 
Edward  A.  Casey,  8  B.  R.  71;  s.  c.  10  Bhitch.  376. 

A  decree  which  merely  declares  a  conveyance  void,  but  directs  a  refer- 
ence to  the  master  to  take  an  account  of  the  rents  and  profits,  and  to 
make  allowances  affecting  the  rights  of  the  parties,  is  not  a  final  decree. 
Piatt  V.  Stewart,  47  How.  Pr.  206. 

The  decree  must  be  final  as  to  all  parties,  and  as  to  all  rights  claimed 
in  the  litigation  sought  to  be  reviewed.  If  the  decree  is  not  final  as  to 
one  party,  the  appeal  of  others  will  not  be  entertained.    Ibid. 

Where  the  omission  to  take  the  appeal  in  time  arose  from  a  mistake  in 
the  selection  of  the  remedy,  the  district  court  may  grant  a  review  of  the 
decree  so  that  a  regular  appeal  may  be  taken.  Stlckney  v.  Wilt,  11  B. 
H,  97;  B.  c.  23  Wall.  150. 

When  an  appeal  is  taken  to  revise  summary  proceedings,  the  decree 
may  be  affirmed  if  the  circuit  court  finds  it  to  be  correct  upon  the  facts 
of  the  case.    Samson  v.  Blake,  6  B.  R.  401. 
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When  the  quefition  raised  on  an  appeal  is  doubtful,  no  costs  will  be 
allowed.  Clark  v.  Iseliu,  9  Blatch.  190;  in  re  Place  &  Sparkman,  9  Blatch. 
309. 

Writ  of  error.—  It  is  the  right  of  the  excepting  party  in  a  case  of  in- 
voluntary bankruptcy,  which  is  tried  before  a  jury,  to  have  the  questions 
arising  during  the  trial,  if  duly  presented  by  a  bill  of  exceptions,  re- 
examined by  the  circuit  court  on  a  writ  of  error.  Ins.  Co.  v.  Comstock, 
8  B.  It.  145;  s.  c.  IG  Wall.  258;  Phelps  v.  aassen,  3  B.  R.  87;  s.  c.  1  W^ooL 
204;  Lehman  v.  Strassberger,  2  Woods,  554. 

A  writ  of  error  lies  in  a  case  of  involuntary  bankruptcy,  although  the 
case  was  tried  before  a  jury  during  a  vacation.  Lehman  v.  Strassberger, 
2  Woods,  554. 

No  writ  of  en*or  lies  from  the  circuit  court  to  the  district  court,  where 
the  case  is  tried  before  the  court  without  the  intervention  of  a  jury. 
Blair  v.  AUen,  3  Dillon,  101. 

A  bin  of  exceptions  which  on  its  face  does  not  appear  to  have  been 
taken  at  the  trial  is  insufficient.  Strain  v.  Gourdin,  11  B.  R.  150;  s.  c. 
2   Woods,   380. 

A  bill  of  exceptions  to  the  rejection  of  certain  evidence  is  insufficient 
if  it  does  not  set  out  tlie  evidence  so  rejected.     Ibid. 

A  petition  for  a  writ  of  error  which  is  not  made  a  part  of  the  bill  of 
exceptions  forms  no  part  of  the  record,  altliough  it  purports  to  set  oUt  all 
the  evidence'  in  the  case.     Ibid. 

If  the  errors  in  the  instruction  did  not  materially  affect  the  merits  of 
the  action,  and  the  court  couhl  have  pi*operly  told  the  jury  to  find  the  ver- 
dict as  they  did,  the  judgment  will  be  affirmed.  Schuleuberg  v.  Kabureck, 
2  Dillon,  1:^.2;  Walbrun  v.  Babbitt,  0  B.  R.  539;  s.  c.  9  B.  R.  1;  s.  c.  16 
Wall.  577. 

A  denial  of  a  motion  for  a  nonsuit  is  not  reviewable  in  error.  Miller  v. 
Jones,  15  B.  R.  150. 

Questions  of  fact  can  not  be  re-examined  on  a  writ  of  error.  It  may  be 
necessary,  to  enable  the  court  to  see  the  principle  of  law  that  was  decided, 
to  make  the  facts,  to  some  extent,  a  part  of  the  record  by  bill  of  ex- 
ceptions, but  it  is  always  the  law  decided  that  is  subject  to  review,  and 
not  the  facts.  Ru<ldi<  k  v.  L^illiuL's,  3  B.  R.  01;  s.  c.  1  Wool.  330;  Cragin  v. 
Thompson,  12  B.  R,  81;  s.  c.  2  Dillon.  513. 

It  is  no  ground  for  reversinir  a  Ju<l^'ment  that  it  is  rendereil  paj'able 
in  iXoUl  coin,  witliout  tindiii^'  any  sucli  state  of  facts  as  would  justify  that 
kind  of  judirment.  It  would  l)e  tlie  re^'ular  mode  in  the  absence  of  a 
stipulation  by  tlie  i)nrtics  to  tiu<l  tlu'  value  in  currency,  but  this  would 
only  involve  tlie  necessity  of  ascertainin.i;  the  difference  in  value  be- 
tween coin  and  cun-eiK-y.  and  a<ldin;x  it  to  the  coin  value.  The  residt 
would  practirtilly  be  tin*  same,  for  the  amount  of  currency  would  be  in- 
crensrd  so  as  t<t  ♦miu.i1  the  value  as  nctunlly  found  in  coin.  The  party 
would  be  reiiuired  to  pay  exactly  tlie  sjuiu'  value,  although  the  number  of 
dollars  in  rurnMicy  would  be  Ln-e.iter.  He  is.  therefore,  in  no  way  injured 
by  tlie  judirmrut  fm*  (•(.in.  Edmondson  v.  Hyde,  7  B.  R,  1;  s.  c.  2  Saw. 
205:  s.  c.  5  L.  T,  B.  TISO. 
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If  a  case  1b  tried  without  a  jury,  the  circuit  court  can  not,  on  a  writ  of 
error,  go  behind  the  general  finding  for  the  party  to  Inquire  into  the 
weight  or  sufflciency  of  the  evidence.  Babbitt  v.  Burgess,  7  B.  R.  561;  s.  c, 
2  Dillon,  169. 

Parties  litigant  should,  if  they  so  desire,  interpose  their  technical  ob< 
jectlons  In  the  district  court,  and  if  they  do  not,  they  ought  not  to  be 
beard  for  the  first  time  in  the  appellate  court  upon  such  points,  especially 
where  it  Is  obvious  that  the  judgment  was  such  as  the  law  and  facts  de- 
manded. Technical  and  formal  defects  should  he  assailed  in  order  that 
they  may  be  corrected  in  the  court  of  original  jurisdiction.  Such  defects 
are  no  ground  for  the  reversal  of  a  judgment  in  the  appellate  court. 
Ibid. 

Objection  to  the  pleadings  can  not  be  entertained  In  the  circuit  court 
(J  954),  unless  they  were  raised  by  a  special  demurrer  in  the  district 
court.    Ibid. 

A  motion  to  dismiss  a  writ  of  error  will  be  overruled  if  It  be  made  before 
the  day  on  which  the  writ  Is  returnable.  Globe  Ins.  Co.  v.  Cleveland  Ins. 
Co.,  21  I,  R.  R.  14. 

Instructions  are  entitled  to  a  reasonable  construction,  and  if  correct 
when  applied  to  the  facts  submitted  to  the  jury,  they  will  be  sustained  In 
an  appellate  court,  even  though  if  standing  alone  or  without  any  ex- 
planation they  would  be  Incomplete  In  respect  to  some  matter  sufficiently 
explained  in  the  evidence.    Willis  v.  Carpenter  et  al.,  14  B.  R.  521. 

Proof  of  claims.—  A  decision  that  the  claim  of  one  creditor  Is  not  entitled 
to  priority,  and  the  claim  of  another  is,  is  not  a  rejection  of  the  first  claim. 
A  creditor's  claim  is  the  debt  due  from  the  banlcrupt  to  him,  and  the  ques- 
tion of  priority  of  payment  is  one  totally  distinct  from  the  question  of  the 
allowance  or  rejection  of  the  claim  or  debt.  There  is  a  distinction  be- 
tween the  claim  of  a  debt  or  demand  aganst  the  banlsrupt,  and  the 
claim  of  priority  as  to  other  creditors.  A  claim  of  priority  is  not  a  claim 
asserted  against  the  banlirupt,  but  a  right  asserted  against  other  cred- 
itors. In  re  York  &  Hoover,  4  B.  R.  479;  s.  c.  1  Abb.  C.  O.  503;  s.  c.  1  L. 
T.  B.  290. 

When  an  investigation  has  heen  had  and  a  decision  as  to  the  validity  of 
a  claim  has  been  made  by  the  district  court,  the  right  of  an  objecting 
creditor  to  contest  the  claim  ceases,  and  any  further  proceedings  to  re- 
view the  decision  must  be  taken  by  the  assignee.  In  re  Troy  Woolen  Co., 
9  B.  R.  329;  s.  c.  9  Blatch.  191. 

If  the  appellant  does  not  file  his  appeal  in  the  office  of  the  clerk  of  the 
circuit  court,  at  the  term  which  is  held  next  after  the  expiration  of  ten 
days  from  the  time  of  claiming  the  same,  and  does  not  set  forth  a  state- 
ment, in  writing,  of  his  claim,  to  which  the  assignee  can  plead  or  answer, 
and  thereby  form  an  issue  to  be  tried,  the  appeal  will  be  dismissed,  al- 
though he  claimed  an  appeal  within  the  proper  time,  and  gave  due 
notice  thereof  to  the  clerk  of  the  district  court  and  the  opposite  party. 
In  re  Coleman,  2  B.  R.  671;  s.  c.  7  Blatch.  192;  In  re  Place  et  al.,  4  B.  R. 
541;  8.  c.  8  Blatch.  302. 

A  decree  rejecting  a  claim,  and  directing  that  the  assignee  recover  oosta 
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against  the  claimant,  to  be  taxed  by  the  clerk,  and  have  execution  there- 
for, is  final  in  such  a  sense  that  an  appeal  will  lie  therefrom.  It  settles  the 
rights  of  the  parties,  finally  rejects  the  claim,  and  awards  a  recovery  of 
costs  and  execution  therefor.  No  act  of  the  court  is  necessary  to  the 
full  and  final  effect  of  its  order.  The  ten  days  begin  to  run  from  the 
entry  of  the  decree,  and  not  from  tlie  taxation  of  the  costs.  In  re  Place 
&  tSparkman,  9  Blatch.  3G9. 

An  objection  which  goes  to  the  jurisdiction  of  the  court  does  not  rest  In 
discreiion.     Ibid. 

If  no  bond  is  given  within  the  required  ten  days,  no  appeal  can  be 
allowed.  {Still,  if  the  bond  is  in  proi>er  form,  and  properly  executed,  and 
is  in  a  proper  amount,  and  the  sureties  are  sutflcient,  the  judge  of  the 
district  court  may  approve  it  as  a  bond  which  would  be  a  proper  one  if 
given  in  time,  leaving  it  to  the  appellee  to  move  the  appellate  court  to 
dismiss  the  appeal  if  such  a  course  shall  seem  proper  to  him.  The  bond 
must  clearly  and  accurately  state  by  what  court  the  decree  appealed 
from  was  rendered.    Benjamin  v.  Hart,  4  B.  11.  408. 

Act  of  1898,  Ch.  4,  §  25.  Appeals,  how  taken. —  Appeals  may 
be  taken  when  allowable  as  in  equity  cases,  within  ten  days  after 
the  judgment  api)ealed  from  has  been  rendered,  and  may  be  heard 
and  determined  by  the  ai)pellate  court  in  term  or  vacation,  as  the  case 
may  be. 

From  any  final  decision  of  a  court  of  appeals  an  appeal,  when 
allowable,  niav  be  had  under  such  rules  and  within  such  time  as  raav 
be  ])rescribed  by  the  Sujirenio  Court  of  the  United  States. 

Act  ov  18(m,  §  4981.  X(»  api)eal  shall  be  allowed  in  any  case  from 
tjie  district  to  the  circuit  ctnirt  unless  it  is  claimed,  and  notice  given 
thereof  to  the  clerk  of  the  district  court,  to  be  entered  with  the 
record  of  the  ])r()c-('e(lings,  and  alt^o  to  the  assignee  or  creditor,  as  the 
case  ninv  be,  or  to  the  ticfeated  i)artv  in  e(|uitv,  within  ten  davs  after 
the  entry  of  the  decree  or  decision  appealed  from;  nor  unless  the 
ap})ellant  at  the  time  of  clniniing  tlie  same  shall  give  })ond  in  the 
manner  re(|nir«'d  in  ca-^cs  of  ap]>eals  in  suits  in  equity;  nor  shall  any 
writ  of  error  be  allowed  unless  the  party  claiming  it  shall  comjdy 
with  the  lU'ovisioiH  of  law  regulating  the  granting  of  such  writs. 

Statute  revised  —  Mnrcli  i!.  Isr.T,  rli.  17(;.  4j  S,  14  Stat.  r.20. 

The  failure  to  Lnve  U()ti<c  to  tlir  ailvrrsr  nnrty  wiiliiu  ten  days,  wlictlier 
claimant  or  assimn'(s  is  (Min.illy  fatal  lo  the  appeal  as  the  failure  to  p:lve 
th(^  notice  to  the  ch'rk   that    the  appeal  is  claimed.    Wood   v.   Bailey,   12 

B.  i:.  i::'J:  s.  e.  1:1  Wnii.  c.io. 

The  words  "  drfcntcd  i.;irTy  "  iini<t  1h^  ('(HisTrued  as  "opposite  party.** 
or  "  suceessfnl  imity."*  or  "  ndvcrs*'  painy."  Wood  v.  Bailey.  12  B.  R. 
1:^.2 :  s.  c.  21  Wall.  (M«>. 
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Act  of  1867,  §  4982.  Such  appeal  shall  be  entered  at  the  term 
of  the  circuit  court  which  shall  be  held  within  the  district  next  after 
the  expiration  of  ten  days  from  the  time  of  claiming  the  same. 

Statute  revised  —  March  2,  1867,  eh.  176,  §  8,  14  Stat.  520. 

The  right  of  appeal,  as  given  by  the  statute,  can  neither  be  enlarged  nor 
restricted  by  the  district  ar  circuit  court.  The  regulation  of  appeals  is 
a  regulation  of  Jurisdiction.  The  circuit  court  has  no  jurisdiction  of  auy 
appeal  In  any  case  under  the  bankruptcy  act  from  the  district  court,  un- 
less it  is  claimed,  and  bond  is  filed  at  the  time  it  is  claimed,  and  notice 
of  it  giveu,  as.re(]uired  by  this  section,  within  ten  days  after  the  entry 
of  the  decree  or  decision  appealed  from;  and  unless  It  is  entered  at  the 
term  of  the  circuit  court  first  held  within  and  for  the  proper  district  next 
after  the  expiration  of  ten  days  from  the  time  it  was  claimed.  In  re  John 
Alexander,  3  B.  R.  29:  s.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81;  in  re  Kyler, 
3  B.  K.  4G;  s.  c.  6  Blatch.  514;  Hawlvins  v.  Hastings  Xat'l  Bank,  1  Dillon, 
453;  Sedgwick  v,  Fridenberg  11  Blatch.  77. 

Although  the  circuit  court  will  not  and  can  not  get  any  jurisdiction  of 
the  appeal  If  the  same  is  not  taken  in  ten  days,  yet  by  the  filing  and 
serving  of  the  notice  of  the  appeal  the  court  does  obtain  jurisdiction,  and 
the  words  which  refer  to  the  entering  of  the  appeal  at  the  next  circuit 
are  merely  directory,  and  the  time  for  filing  the  transmlss  may  be  en- 
larged by  agreement.  Baldwin  v.  Rapplee,  5  B.  R.  19;  Barron  v.  Morris, 
14  B.  R.  371;  s.  c.  2  Woods,  354. 

The  district  judge  or  a  circuit  judge  may,  in  a  proper  case,  enlarge  the 
time  for  entering  an  appeal,  and  an  application  for  that  purx>ose  should 
be  made  as  soon  as  the  parties  are  apprehensive  that  they  will  not  have 
time  sulficient  to  prepare  proper  pleadings.  Barron  v.  Morris,  14  B.  R. 
371;  s.  c.  2  Woods,  354. 

A  though  the  rule  in  regard  to  entering  the  appeal  Is  merely  directory, 
still.  If  It  Is  disregarded,  the  appellee  has  a  prima  facie  ground  of  dis- 
missal.   Ibid. 

What  Is  required  to  be  filed  In  the  circuit  court  within  ten  days  from 
the  time  of  taking  the  appeal,  is  the  appeal  containing  a  statement  of  the 
appellant's  claim,  and  a  brief  account  of  what  has  been  done  in  the  dis- 
trict court,  and  the  grounds  of  appeal  It  is  not  necessary  that  the 
transcript  of  the  proceedings  in  the  district  court  shall  be  filed  within  ten 

days.    Ibid. 

When  an  appeal  has  not  been  properly  taken,  a  motion  for  a  reargu- 
ment,  so  that  an  appeal  may  be  taken  from  the  decree  when  re-entered, 
will  not  be  granted,  unless  the  case  is  one  of  unquestionable  mistake, 
evincing  perfect  good  faith,  and  Is  meritorious;  and  even  then,  to  grant 
such  relief  Is  going  to  the  extreme  verge  of  judicial  decisions.  A  court 
should  not  do  Indirectly  what  It  has  no  power  to  do  directly,  except,  per- 
haps In  such  extraordinary  and  extreme  cases  as  ought  to  be  considere<l 
tii>  exceptions  to  an  almost  Inflexible  and  absolute  general  rule.  In  re 
Troy  Woolen  CJo.,  6  B.  R.  16;  s.  c.  5  Ben.  413. 
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Taken  literally,  the  ten  days'  limitation  does  not  extend  to  writs  of 
error,  but  the  better  opinion  is  in  view  of  the  fact  that  writs  of  error  and 
appeals  are  associated  together  in  the  preceding  sections,  that  the  word 
appeal  in  this  sec'tion  means  the  same  as  review  or  revision,  and  that  it 
was  intended  to  include  the  vnrit  of  error  as  well  as  appeal,  as  the  whole 
section  seems  to  conteui plate  a  more  expeditious  disijosition  of  the  cause 
in  the  appellate  court  than  that  prescribed  in  the  judiciary  act  or  the  act 
to  amend  the  judiciary  system.  Ins.  Co.  v.  Oomstock,  8  B.  R.  145;  s.  c.  16 
Wall.  258;  Coit  v.  Kobinson,  9  B.  K.  289;  s.  c.  19  Wall.  274. 

Act  of  1867,  §  4983.  If  the  appellant  in  \\Titing  waives  his  appeal 
before  any  decision  thereon,  jjroceedings  may  be  had  in  the  district 
court  as  if  no  appeal  had  been  taken. 

Statute  revised  —  March  2.  18G7,  ch.  170,  §  8,  14  Stat.  520. 

Act  of  1807,  §  4984.  A  supposed  creditor  who  takes  an  appeal 
to  the  circuit  court  from  the  decision  of  the  district  court,  rejecting 
his  chiim  in  whole  or  in  part,  shall,  upon  entering  his  appeal  in  the 
circuit  court,  file  in  the  clerk's  office  thereof,  a  statement  in  writing 
of  his  claim,  setting  forth  the  same,  suljstantially,  as  in  a  declaration 
for  the  same  cause  of  action  at  law,  and  the  assignee  shall  plead  or 
answer  thereto  in  like  manner,  and  like  })rocecdings  shall  thereupon 
be  had  in  the  ]ileadings,  trial  and  determination  of  the  cause,  as  in 
actions  at  law  commenced  and  }>rose(nited,  in  the  usual  manner,  in 
the  courts  of  tlie  United  States,  cx(e]»t  that  no  execution  shall  be 
awarded  against  the  assignee  for  the  amount  of  a  debt  found  due  to 
the  creditor. 

Statute  revised  —  March  *J.  IS'm.  ch.  ITC.  {^  24,  14  Stat.  528.  Prior 
Statnt(*-    April  4.  ISOO,  ch.  lU.  §  ns.  2  Stnt.  'A'k 

A  <-r(Mlit(ir  cnn  lutt  denmud  luiyiiH'iit  (»f  his  (U'l>t  uutil  he  makes  and 
l)rcs(4its  to  the  assi.i;u('t'  tlic  ])niiK'r  proof.  This  provision  is  a.nalotrous  in 
l»urposi»  jind  proJiMMliii;^'  \n  tlio  i>n»l»Mti»  of  tlio  debts  njiainst  tlio  estate  of 
a  (hM'edi'Ut  lu'Ton*  IxMiiir  presented  to  or  allowed  by  an  administrator. 
AN'Iu'U  this  is  done,  p.-iriios  interested  nuiy  object  to  the  cbiini,  and  the 
court --tlie  district  judLre  Avitliout  a  jury  in  a  summary  manner  —  may 
reject  tlie  claim  as  ii<it  bein^r  (bdy  iiroved.  <n'  as  beinjr  founded  in  fraud, 
illejrality,  or  mistake,  'llien.  and  not  bj>t"oi*e.  the  su]>posed  creditor  may 
brin^  an  action  in  the  ciicuit  court  auainst  the  assi.irnee.  and  have  liis 
ri.LTlit  to  payment  iei;nlarly  tried.  Hut  this  aciittn  can  only  be  maintanuMl 
]*y  the  creditor's  lirst  takini,^  an  appc.-d  from  the  ordiM*  rejecting  Ids  claim. 
Tins  apy>eal  must  be  tak»'n  within  a  limited  tiim\  in  a.  ])artieular  manner, 
and  to  a  particidar  c«.nn.  Tlie  riirlit  to  sne  the  assiirnee  is  postponed  and 
limited   to  the  happening  and   performance  of  these  precedent  circum- 
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stances  and  conditions.  But  they  aje  not  adjudications,  but  only  proceed- 
ings preliminary  of  adjudication.  Catlin  v.  Foster,  3  B.  B.  540;  s.  c.  1 
Saw.  37;  s.  c.  1  L.  T.  B.  192. 

The  statement  must  be  in  form  and  substance  a  declaration  of  the 
supposed  cause  of  action,  to  which  the  adverse  party  can  plead  and  go  to 
trial.    In  re  Place  et  al.,  4  B.  R.  541;  s.  c.  .8  Blatch.  302. 

The  provisions  of  this  section  seem  to  be  made  for  ordinary  debts,  and 
if  taken  literally,  the  case  of  an  equitable  debt  is  overlooked.  But  the 
circuit  court  has  full  appellate  power,  and  may  make  such  order  In  re- 
lation to  appeals,  not  fully  provided  for  in  this  section,  as  may  be  neces- 
sary to  conform  the  proceedings  to  the  nature  of  the  case.  In  re  Blaudin, 
5  B.  R.  39;  s.  c.  Lowell,  543;  s.  c.  2  L.  T.  B.  lOa 

The  circuit  court  has  no  original  jurisdiction  to  receive  and  allow  debts 
against  the  estate  of  a  bankrupt  The  claims  of  creditors  must  first  be 
presented  in  the  district  court.  It  is  not  proper  to  present  one  claim  in 
the  district  court  and  under  cover  of  an  appeal  transform  the  claim  into 
a  new  and  distinct  cause  of  action.  In  other  words,  the  circuit  court  on 
appeal  oufrht  not  to  be  called  upon  to  decide  questions  either  of  law  or 
of  fact  that  were  not  raised  and  involved  in  the  decision  of  the  district 
court.  The  same  cause  of  action  is  to  be  pursued,  though  it  may  happen 
that  new  or  further  proofs  in  support  of  that  cause  of  action  may  es- 
tablish facts  not  proved  below,  and  new  questions  of  law  may  arise  there- 
upon. In  re  Jaycox  &  Green,  7  B.  R.  578;  s.  c.  13  B.  R.  122;  s.  c.  12 
Bhitch.  209;  s.  c.  13  Blatch.  70. 

Where  the  proof  in  the  district  court  Is  on  a  note,  the  creditor  can  not 
in  the  circuit  court  rely  on  a  claim  for  money  loaned.  In  re  Jaycox  & 
Green,  7  B.  R.  578;  s.  c.  13  B.  R.  122;  s.  c.  12  Blatch.  209;  s.  c.  13  Blatch.  70. 

Act  of  1867,  §  4985.  The  final  judgment  of  the  circuit  court, 
rendered  upon  any  appeal  provided  for  in  the  preceding  section,  shall 
be  conclusive,  and  the  lists  of  debts  shall,  if  necessary,  be  altered  to 
conform  thereto.  The  party  prevailing  in  the  suit  shall  be  entitled 
to  costs  against  the  adverse  party,  to  be  taxed  and  recovered  as  in 
suits  at  law;  if  recovered  against  the  assignee,  they  shall  be  allowed 
out  of  the  estate. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  24.  14  Stat.  528. 

Act  of  1898,  Cn.  4,  §  24.  Jurisdiction  of  Appellate  Courts. — 
(a)  The  Supreme  Court  of  the  United  States,  the  circuit  courts  of 
appeals  of  the  TTnited  States,  and  the  supreme  courts  of  the  Terri- 
tories, in  vacation  in  chambers  and  during  their  respective  terms, 
as  now  or  as  they  may  be  hereafter  held,  are  hereby  invested  with 
appellate  jurisdiction  of  controversies  arising  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  from  which  they  have  appellate 
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jurisdiction  in  other  cases.  The  Supreme  Court  of  the  United  States 
shall  exercise  a  like  jurisdiction  from  courts  of  bankruptcy  not  within 
any  organized  circuit  of  the  United  States  and  from  the  supreme 
court  of  the  District  of  Columbia. 

(b)  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in 
matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction.  Such  power  shall  be  exercised  on 
due  notice  and  petition  by  any  party  aggrieved. 

Act  of  1867,  §  498().  The  circuit  court  for  each  district  shall 
have  a  general  superintendence  and  jurisdiction  of  all  cases  and  ques- 
tions arising  in  the  district  court  for  such  district  when  sitting  as  a 
court  of  bankruptcy,  whether  the  powers  and  jurisdiction  of  a  circuit 
court  have  been  conferred  on  such  district  court  or  not;  and  except 
when  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  pro])er  process,  of  any  party  aggrieved,  hear  and  determine 
the  case  as  in  a  court  of  equity;  and  the  powers  and  jurisdiction 
hereby  grante(.l  may  be  exorcised  either  by  the  court  in  term  time, 
or,  in  vacation,  by  the  circuit  justice  or  by  the  circuit  judge  of  the 
circuit. 

Statutes  revised  —  March  2.  1807.  ch.  176,  §  2,  14  Stat.  518:  June  S.  1872, 
ch.  340,  17  Stat,  384.  Trior  Statute  —  Auj?ust  19,  1841,  cb.  9,  §  6,  5  Stat. 
445. 

An  appeUate  tribunal  will  take  cognizance  only  of  matters  appearini^ 
uiK)u  record  of  court  below.  A  discliarge  pending  the  appeal  can  not*  be 
pleaded  in  the  appellate  coui-t.    Sori-a  6  Ilijo  v.  Hoffman.  17  B.  R.  124. 

An  appeal  lay  under  act  of  18<^>7  to  Ignited  States  Supreme  Court  from  a 
decrtte  of  circuit  covn't  while  exercising  its  supervisory  jurisdiction  under 
the  b;inl<ruptcy  law,  wIkmv  tlie  i)roceedings  in  tiie  district  court  were  to 
be  treated  as  a  suit  in  (Mjuity.    ISIilner  v.  Meek,  17  B.  K.  82. 

I'nder  aet  of  lsr»7.  a  in-iKceding  l)y  an  assignee  upon  a  petition  praying 
for  an  adjustment  ef  liens  upon  a  l)ankrupt*s  real  estate,  for  an  order  to 
sell,  and  for  '*  such  ntlicr  relief  as  may  l>e  proi>er,*'  is  in  substance  a  suit 
in  (Miuity,  and  will  Ix'  treated  as  such,  where  all  the  i)arties  have  appeared, 
I)rescnted  their  claims  by  answer  (»r  cross-petition,  waived  all  errors  of 
form,  procetMlcd  to  a  lin:d  hcnring.  and  appealed  it  to  the  circuit  court. 
Ibid. 

A\hcrc  an  .Mpiu>nl  is  taken  by  one  oi"  the  lien-creditors,  the  other  lien- 
credit<»rs  iirc  not  ucccssMry  i>;u'tics  to  sui-h  jipp<^al.    Ibitl. 

Construction.  It  wnuM  Ik-  dithcnlt  to  use  language  capable  of  confer- 
riuL'  a  nuti'r  <-niii|»lr(r  su]icrvisi(.n  ovn-  ;ill  the  i)roceedings  of  the  district 
court  in  iKUikruptc  y.  There  i<  ii<»t  eiily  a  general  superinteutlence:  but, 
lest  that  word  mi-ht  not  include  evcrytliiuir,  there  is  a  general  jurisdiction 
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conferred.  This  extends  not  only  to  all  cases,  bnt  to  all  questions  arising 
under  the  act.  In  other  words,  the  circuit  court  may  review  the  whole 
case  and  decide  on  it,  or  it  may  assume  jurisdiction  of  any  particular 
question  arising  in  the  progress  of  the  case.  This  Jurisdiction  can  only  be 
exercised  over  proceedings  in  bankruptcy  already  pending  in  the  district 
court.  Ruddicl^  v.  Billings,  3  B.  R.  61;  s.  c.  1  Wool.  330;  in  re  John  Alex- 
ander, 3  B.  R.  29;  s.  c.  Chase,  295;  s.  c.  2  L.  T.  B.  81;  Bill  v.  Becl^with,  2  B. 
R.  241;  LIttlefield  v.  Del.  &  Hudson  Canal  Co.,  4  B.  R.  257. 

The  revision  contemplated  by  this  clause  is  evidently  of  a  special  and 
summary  character,  substantially  the  same  as  that  given  in  the  prior 
bankruptcy  act,  as  sufficiently  appears  from  the  words  **  general  superin- 
tendence" preceding  and  qualifying  the  word  jurisdiction,  and  more 
clearly,  from  the  fact  that  the  jurisdiction  extends  to  mere  questions,  as 
contradistinguished  from  judgments  or  decrees,  as  well  as  to  cases,  show- 
ing that  it  includes  the  latter  as  well  as  the  former  and  that  the  jurisdic- 
tion may  be  exercised  in  chambers  as  well  as  in  court,  and  in  vacation  as 
well  as  in  term  time.  Morgan  v.  ThomhlU,  5  B.  R.  1;  s.  c.  11  Wall.  65;  Ooit 
V.  Robinson,  9  B.  R.  289;  s.  c.  19  Wall.  274. 

The  only  construction,  which  gives  due  effect  to  all  parts  of  the  act 
relating  to  revisory  jurisdiction,  is  that  which,  on  the  one  hand,  excludes 
from  the  category  of  general  superintendence  and  jurisdiction  of  the  cir- 
cuit court,  the  appelate  jurisdiction  defined  by  section  4980;  and,  on  the 
other,  brings  within  that  category  all  decisions  of  the  district  court,  or 
the  district  judge  at  chambers  which  can  not  be  reviewed  upon  appeal  or 
writ  of  error  under  the  provisions  of  that  section.  In  re  John  Alexander, 
3  B.  R.  29;  s.  c.  Chase,  295;  a  c.  2  L.  T.  B.  81. 

Power  to  revise  all  cases  and  questiohs  which  arise  in  the  district  courts 
In  a  proceeding  in  bankruptcy,  *'  except  when  special  provision  Is  otherwise 
made,"  Is  conferred  upon  the  circuit  courts;  but  this  power  does  not  ex- 
tend to  any  case  where  special  provision  for  the  revision  of  the  case  is 
otherwise  made,  as  where  it  is  provided  that  an  appeal  will  He  from  the 
district  court  to  the  circuit  court,  or  where  a  writ  of  error  will  lie  from 
the  circuit  court  to  the  district  court,  in  the  manner  provided  in  the  laws  of 
Congress  allowing  appeals  and  writs  of  error.  Smith  v.  Mason,  6  B.  R.  1; 
B.  c.  14  Wall.  419;  a.  c.  5  L.  T.  B.  7;  Knight  v.  Cheney,  5  B.  R.  305;  s.  c. 
2  L.  T.  B.  205;  Stickney  v.  Wilt,  11  B.  R.  97;  s  c.  23  Wall.  150.  ^ 

The  proceeding  in  bankruptcy,  from  the  filing  of  the  petition  to  the  dis- 
charge of  the  bankrupt  and  the  final  dividend,  Is  a  single  statutory  case  or 
proceeding.  In  the  conduct  of  the  case  a  large  number  of  questions  may 
arise.  Before  the  assets  of  the  bankrupt  can  be  collected  and  distributed, 
It  will  frequently  occur  that  t\\e  assignee  or  a  creditor  will  be  driven  to  a 
regular  bill  in  equity  or  an  action  at  law.  In  'these  cases,  the  circuit 
court  has  no  supervisory  jurisdiction,  non*  has  It  w^here  the  claim  of  a 
supposed  creditor  has  been  rejected  in  whole  or  in  part,  or  where  the 
assignee  is  dissatisfied  with  the  allowauce  of  a  claim.  Tliese  classes  of 
cases  may  be  taken  up  on  writ  of  error  or  appeal.  But  all  other  cases  and 
questions  arising  in  the  progress  of  a  case  of  bankruptcy  through  the 
bankrupt  court,  whether  the  matter  is  of  legal  or  equitable  cognizance,  and 
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when  the  matter  is  not  the  subject  of  a  regular  suit  in  equity  or  at  law, 
or  the  allowance  or  disallowance  of  a  claim,  fall  within  the  supervisory 
Jurisdiction,  and  may  upon  bill,  petition  or  other  proper  process  of  any 
party  aggrieved,  be  heard  and  determined  in  the  circuit  court  sls  a  court 
of  equity.  In  re  York  &  Hoover,  4  B.  R.  479;  s.  c.  1  Abb.  O.  C.  503;  s.  c. 
1  L.  T.  B.  290. 

Jurisdiction  is  conferred  upon  '*  the  circuit  court  within  the  district 
where  the  proceedings  sliall  be  ix?nding."  but  the  meaning  of  Congress,  in 
employing  that  language,  is  to  describe  the  particular  circuit  court 
in  which  the  jurisdiction  shall  be  exercised,  and  not  the  state  of 
the  matter  to  be  revised,  as  it  was  clearly  the  intention  of  Congress  that 
all  such  matters  should  be  subject  to  revision  in  the  circuit  court,  whether 
interlocutory  or  flnal.  Revision  must  be  sought  in  the  circuit  court  of 
the  district  w^here  the  proceedings  tools  place  w^hlch  the  petitioner  asks  to 
have  revised;  but  he  is  not  deprived  of  a  remetly  because  the  decree  is  in 
its  nature  final.  It  was  the  intention  of  Congress  to  subject  every  ruling, 
order  and  decline  of  tiie  distrtct  court,  in  bankruptcy  cases,  to  the  examina- 
tion and  revision  of  the  circuit  court.  I.ittlefield  v.  Del.  &  Hudson  Canal 
C^5.,  4  B.  R.  257. 

It  is  not  every  proceeding  in  a  bankrupt  case  that  the  circuit  court  is 
authorized  to  review.  The  circuit  court  is  not  empowered  to  pass  upon 
the  doings  and  actings  of  tlio  registers,  or  assignees,  or  creditors.  The 
case  or  question  presented  for  revision  must  Iw  a  case  or  question  fairly 
inosented  to  and  passed  upon  by  the  l)ankruptcy  court.  That  Is  the 
court  of  first  resort.  To  that  court  first  must  the  question  and  proofs  be 
presented,  and  if  that  court  errs  upon  the  (luestion  presented,  then,  and 
then  only,  can  resort  l>e  had  to  the  circuit  court.  A  party  can  not  go 
into  the  circuit  court  in  the  first  instance  to  make  his  case  or  question. 
Ala.  &  Chat.  U.  R.  Co.  v.  Jones.  7  B.  R.  145. 

The  circuit  court  will  not  set  aside  an  alleged  fraudulent  sale  of  real 
estate  ordered  by  the  banlauptcy  court  and  made  l)y  the  assignee,  unless 
the  motion  is  first  prcsciittnl  to  the  l)ankruptcy  court,  because  it  can 
only  review  the  action  of  the  court,  and  not  the  action  of  the  assignee. 
Bailey   v.  Whitfield,   7   B.    li.   17:J. 

There  is  no  warrant  for  limiting  the  jurisdiction  of  the  circuit  court 
to  review  suiiiiiiary  ])rn('ecdiiigs  in  hanUruptcy  by  any  measure  of  the 
valiK'  of  tlie  property  iuvulvcd.  Samson  v.  Blake,  0  B.  R.  410:  s.  c.  9 
Blatch.   ;{75>. 

If  there  is  nothin;:  in  the  record  to  show  that  the  district  court  found 
anytliing  np(m  a  paiMicnlar  jioini,  the  cin-uit  court  can  not  consider  that 
as  a  qnestien  pntiuTly  lu'l'ore  it  I'oi'  revision.  In  re  McCilton  et  al,.  7  B.  R. 
2U4:  s.  c.  ;;  lUss.   14  1. 

The  bnnki'uptcy  act  «lncs  not  (■ontcnii)late  th(^  bringing  of  cases  relating 
"l(^  the  election  of  an  n^siL^H'e.  and  the  (inalitirntions  of  voters  before  the 
circuit  court  for  review.  To  rlccidc  u])ou  the  legality  (►f  the  votes  of 
qUMlilicat ions  of  ci'Ciliior^  involves  no  princiide  of  equity  unless  fraud  In 
tile  election  is  nlicLied.  Tlie  «li^irict  courts  are  vested  with  large  dis- 
creliouary  jiowers   in   reference   to   the   apiiointnient  and  approval  of  as- 
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Bignees,  and  the  circuit  courts  will  decline  to  interfere  with  them.  Woods 
V.  Buck  well,  7  B.  R.  405;  s.  c.  2  Dillon,  38;  in  re  Adler  Brothers,  2  Woods, 
571. 

The  action  of  the  district  court  in  removing  an  assignee  or  consent- 
ing to  a  removal  by  a  vote  of  the  creditors  is  not  subject  to  review  under 
this  section.    In  re  Adler  Brothers,  2  Woods,  571. 

The  circuit  court  has  Jurisdiction  to  revise  the  proceedings  of  the  dis- 
trict court  for  the  middle  district  of  Alabama.  Alabama  R.  R.  Co.  v. 
Jones,  5  B.  R.  97. 

Decrees  of  the  district  court  are  final,  in  the  constitutional  sense,  al- 
though they  are  rendered  under  an  act  of  CJongress  which  makes  them 
subject  to  revision  by  the  circuit  court,  and  consequently  the  right  of 
such  revision  is  not  inconsistent  with  the  Interest  which  the  opposite 
party  acquires  In  the  decree.  Rendered  as  the  decree  is,  subject  to  re- 
vision in  the  circuit  court,  no  party  acquires  or  can  acquire  any  interest 
in  the  decree  to  defeat  the  right  of  such  revision.  Littlefleld  v.  Del.  & 
Hudson  Canal  Co.,  4  B.  IL  257. 

The  superintendence  and  jurisdiction  conferred  by  this  clause  are  re- 
visory of  cases  and  questions  arising  in  the  district  court,  and  contem- 
plate a  review  of  what  Is  presented  to  that  court  for  consideration  and 
decision.  They  may  include  the  power  which,  in  a  special  and  perhaps 
more  restricted  form',  was  given  In  the  sixth  section  of  the  bankruptcy  act 
of  1841,  wherein  authority  was  given  to  adjourn  any  point  or  question 
arising  in  any  case  In  bankruptcy.  Into  the  circuit  court,  to  be  there 
heard  and  determined;  and  It  may  be  that,  under  the  present  act,  the 
presentation  of  such  questions,  and  the  jurisdiction  of  the  circuit  court 
over  them,  does  not,  as  in  the  former,  depend  upon  the  discretion  of  the 
district  court  But,  in  either  view,  the  question,  or  cas2S  presenting 
such  questions,  must  arise  in  the  district  court;  and  their  determina- 
tion in  the  circuit  court  is  either  for  the  guidance  or  control  of  the  dis- 
trict court.  This  is  not  a  jurisdiction  to  assume  the  conduct  of  the  pro- 
ceedings, or  to  specifically  enforce  or  execute  the  orders  or  decrees  of 
that  court  For  that  purpose  the  district  court  has  ample  and  exclusive 
power.  The  act  does  not  blend  or  confound  the  two  courts  in  the  admin- 
istration oj  the  bankruptcy  law.  The  courts  are  distinct  under  that  net, 
as  under  all  others,  and  exercise  a  separate  jurisdiction,  each  lu  Its  own 
sphere.  The  proceedings  for  a  review  of  the  decree  of  the  district  court 
bring  the  decree,  and  whatever  orders  are  involved  therein,  before  the 
circuit  court;  but  do  not  operate  to  transfer  the  entire  proceedings  in 
bankruptcy  Into  the  circuit  court,  to  be  there  continued  as  in  a  coiirt  of 
first  instance.  If  the  decree  is  affirmed,  it  stands  as  the  decree  of  the 
district  court,  and  not  of  the  circuit  court;  and  is  to  he  carried  into 
due  execution  by  the  former,  and  not  the  latter.  In  re  Blnnlntrcr  et  al., 
3  B.  R.  487;  s.  c.  7  Blatch.  159;  s.  c.  1  L.  T.  B.  183;  in  re  Binninger  et  al., 
3  B.  R.  489;  s.  c.  7  Blatch.  1G5;  s.  c.  1  L.  T.  B.  186. 

The  exercise  of  this  jurisdiction  is  not  placed  by  the  act  under  specific 
regulations  and  restrictions  like  the  proceeding  by  appeal  or  writ  of  error, 
nor  has  the  supreme  court  prescribed  any  rule  concerning  it.    It  >nu8t 
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depend  on  the  sound  discretion  of  the  court  Unreasonable  delay  in  in- 
voking the  superintending  Jurisdiction  should  not  be  allowed,  nor  should 
such  excessive  rigor  be  exercised  that  the  ends  of  justice  will  probably 
be  defeated.  In  re  John  Alexander,  3  B.  IL  20;  s.  c.  Chase,  295;  s.  o,  2 
Ij.  T.  B.  81;  Littlefield  v.  Del.  &  Hudson  Canal  Co.,  4  B.  U.  l>o7;  Suther- 
land V.  Kellogg,  2  Biss.  405;  in  re  Work,  McCough  &  Co.,  30  Leg.  Int 
301;  Bank  v.  Cooper,  9  B.  U.  520;  s.  c.  20  Wall.  171. 

What  is  a  reasonable  time  depends  on  the  circumstances  of  each  case. 
Generally  It  should  be  fixed  in  analogy  to  the  period  designated  within 
which  appeals  must  be  taken.  Bank  v.  Cooper,  9  B.  R.  520;  s.  c.  20  Wall. 
171. 

A  review  may  be  applied  for  at  any  time  before  the  supposed  erroneous 
order  is  carried  into  execution.  In  re  Edward  A.  Casey,  8  B.  R.  71;  s.  e. 
10  Blatch.  370. 

If  a  party  delays  unreasonably  to  file  the  petition  for  a  review,  he  may 
be  re<iulred  to  pay  the  costs  which  have  l)een  incurred  In  executing  the 
decree.     Thames  v.  Miller,  2  Woods,  504. 

Power  to  make  rules  for  the  orderly  conducting  of  business  in  court 
is  v(  stcd  in  the  cimiit  court  as  well  as  in  the  supreme  court,  provided  such 
rules  are  not  repuj^naut  to  the  laws  of  the  United  States,  and  are  not  in- 
consistent with  the  rules  relating  to  the  same  subject  established  by  the 
supreme  court.  Sweatt  v.  Boston  K.  H.  Co..  5  B.  R.  234;  s.  c.  1  L.  T.  B. 
273. 

The  jurisdiction  conferred  by  this  clause  can  only  be  exercised  within 
and  for  the  district  "  where  tiie  proceedings  in  bankruptcy  shall  be  pend- 
ing." Shearman  v.  Bingham,  5  B.  R.  :>4;  s.  c.  7  B,  R.  -UK):  s.  c.  3  C.  I-.  X. 
25S. 

If  the  judge  was  a  creditor  at  tlie  time  when  the  proceedings  were 
commenced,  and  has  since  assigned  his  claim,  he  is  not  legally  disqnalirte.1 
to  act  in  tlie  case,  and.  l)eing  (pialified.  he  is  not  at  lil>erty,  upon  a  matter 
of  mere  personal  feeling  or  preferenc  e.  to  decline  the  resi)onsibility  thrown 
upon  iiim  by  olliclal  position.  In  re  Sinie  &  Co.,  7  B.  R.  407;  .s.  c.  5  Pac. 
L.    R.   217. 

This  section  docs  not  tleclare  in  terms  tliat  the  party  aggrieved,  or  any 
party,  sliall  have  tlic  right  to  involve  that  superintendence  and  juristiic- 
ii(»n;  ])ut  tliat  is  necessarily  implied.  A  c:)in't  of  justice  Is  not  at  liberty 
to  disown  its  jurisdiction,  or  to  refuse  to  entertain  parties  who  apply 
in  due  form  for  its  exercise.  \\'here  tiie  jurisdiction  is  itself  discretion- 
ary, it  may  1k>  decliu«Ml;  nud  wliere  parties  do  not  apply  in  the  legal  or 
prescrilied  manuiM',  or  in  due  season,  or  are  otlierwise  in  fault  in  the 
matter  of  tlie  review  s<nmlit.  doubt li'ss  tin'  court  may  dismiss  tlieir  ax)plica- 
tion.  And  tlie  (outrnl  of  ilie  court  over  frivolous  antl  vexatious  api)t»als 
iif  any  lund  is  U(»t  (piestidn.-ililc.  Hut  tlie  court,  can  not  impose  compul- 
sr)iy  dismissal  ;i^  a  pm.dTy  or  tousequt'uce  of  alli'ged  or  supposed  iniscon- 
durt  elsewliere.  ^\lli<•ll  Iims  ho  effi-rt  to  delay  or  impede  the  exercise  of  the 
jurwer  of  ilie  oourt  in  ilio  matter  of  ilie  relief  souglit.  It  will  not  compel 
:i  i»Mrty  to  elect  wheiluT  lie  ^^ill  furtln'r  i^'osecnte  his  petition  of  review 
or  au  actiitu  coiiinienced  in  a  State  court  against  the  appellee  to  restrain 
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him  from  prosecuting  the  proceedings  in  bankruptcy.    In  re  Binnlnger  et 
al..  3  B.  K  480;  s.  c.  7  Blateh.  168;  s.  c.  1  L.  T.  B.  187. 

There  is  one  class  of  cases  where,  by  the  provisions  of  the  bankruptcy 
act,  issues  may  be  framed  and  tried  by  a  jury,  to-wlt,  where  the  debtor  op- 
poses the  petition  that  he  may  be  adjudged  a  bankrupt.  Such  cases,  when 
tried  by  a  jury,  if  the  circuit  court  has  any  jurisdiction  upon  the  subject, 
must  be  removed  into  the  circuit  court  by  a  writ  of  error,  as  they,  when 
tried  by  a  jury,  are  excluded  from  the  special  jurisdiction  conferred  under 
this  clause  by  the  very  words  of  the  clause.  Where  "  special  provision  is 
otherwise  made,'*  the  case  is  excluded  from  the  general  superintendence 
and  jurisdiction  of  the  circuit  court  by  the  exception  Introduced  as  a  paren- 
thesis into  the  body  of  this  part  of  the  section.  Special  provision  is  made 
in  such  cases  within  the  meaning  of  that  exception  when  the  case  is  tried 
by  a  jury,  and  there  is  not  a  word  In  the  act  having  the  slightest  tendency 
to  show  that  Congress  Intended  that  a  fact  found  by  a  jury  in  a  district 
court  should  be  re-examined  in  a  summary  way  by  the  circuit  court.  Such 
cases  may  be  tried  by  the  district  court  without  a  jury,  and  in  that  event 
no  doubt  is  entertained  that  the  case  is  within  the  supervisory  jurisdiction 
of  the  circuit  court    Morgan  v.  Thomhill,  5  B.  R.  1;  s.  c.  11  WaU.  65. 

Special  provision  Is  not  otherwise  made  for  the  re-examination  by  the 
circuit  court  of  the  decision  of  the  district  court  in  granting  or  refusing  a 
discharge,  and  hence  it  can  only  be  done  under  the  power  conferred  by 
this  clause.    Colt  v.  Robinson,  9  B.  R.  289;  s.  c.  19  Wall.  274. 

If  a  claim  Is  allowed  in  spite  of  the  opposition  of  a  contesting  creditor, 
he  may  take  the  question  to  the  circuit  court  by  a  revisory  petition.  In  re 
Adolph  Joseph,  2  Woods,  390.  Contra,  in  re  Troy  Woolen  Co.,  9  B.  R.  329; 
8.  c.  9  Blateh.  191. 

If  an  assignee  appeals  from  the  allowance  of  a  claim  and  an  opposing 
creditor  files  a  petition  of  review,  the  circuit  court  may  determine  which 
form  of  proceeding  shall  be  retained.    In  re  Adolph  Joseph,  2  Woods,  300. 

If  a  fund  recovered  in  an  action  Instituted  before  the  commencement  of 
the  proceedings  in  bankruptcy  Is  deposited  in  the  registry  of  the  district 
court,  an  order  upon  a  petition  of  the  bankrupt,  praying  that  a  certain  part 
thereof  be  awarded  to  him  and  his  attorney,  is  reviewable  by  a  supervis- 
ory petition.    Maybin  v.  Raymond,  15  B.  R  353;  4  A.  L.  T.  (N.  S.)  21. 

Even  if  the  circuit  court  can  review  an  interlocutory  order  made  by  the 
district  court  in  a  suit  in  equity  before  a  final  decree  has  been  made  in 
the  cause,  the  review  can  only  be  had  by  means  of  an  appeal,  and  not  by 
means  of  a  petition  of  review.    Warren  v.  Tenth  Nat*l  Bank,  9  Blateh.  193. 

Questions  of  law  which  arise  in  the  progress  of  a  proceeding  In  involun- 
tary bankruptcy,  where  a  jury  trial  has  been  demanded,  can  only  be  re- 
viewed by  a  writ  of  error  after  a  final  adjudication.  In  re  Oregon  B.  P.  & 
P.  Co.,  14  B.  R.  394;  s.  c.  3  Saw.  529. 

The  granting  or  refusing  of  a  motion  for  a  new  trial  is  a  matter  resting 
in  the  sound  discretion  of  the  district  court,  under  all  the  circumstances 
of  the  case,  and  can  not  be  revised  by  the  circuit  court,  and  the  statute  in- 
tended to  provide  for  the  revision  of  questions  of  law  and  not  questions 
of  discretion.    In  re  Daniel  Marsh,  6  Law  Rep.  67. 
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The  circuit  court  will  not  decide  whetlier  a  new  trial  ought  to  be  granted 
or  not,  unless  all  the  evidence  which  was  given  at  the  trial  and  all  the 
circumstances  of  the  whole  case  are  brought  before  it  by  a  completo 
report.    Ibid. 

It  has  been  decided  that  the  following  proceedings  may  be  reviewed 
in  this  way,  to-wit: 

Proceedings  in  involuntary  bankruptcy  to  have  a  debtor  declared  a 
bankrupt,  where  there  is  no  trial  by  a  jury.  Perry  v.  Laugley,  2  B.  R. 
590;  s.  c.  8  A.  L.  Reg.  427;  Farrln  v.  Crawford,  2  B.  R.  G02;  In  re  Craft, 

1  B.  K,  378;  s.  c.  2  B.  R.  Ill;  s.  c.  0  Blatch.  177;  s.  c.  2  Ben.  214;  Suther- 
land V.  Kellogg,  2  Biss.  405;  Thomhill  v.  Bank,  5  B.  R.  367;  s.  c.  1  Woods, 
1;  in  re  Picton,  11  B.  R.  420;  s.  c.  2  Dillon,  548. 

Proceedings  on  the  bankrupt's  application  for  a  discharjie.  In  re  J.  M. 
Reed,  2  B.  R.  9;  Ruddick  v.  Billings,  3  B.  R.  Gl;  s.  c.  1  Wool.  330;  Little- 
tieltl  v.  Del.  &  Hudson  Canal  Co.,  4  B.  R.  257;  Coit  v.  Robinson,  9  B.  R. 
289;  s.  c.  19  Wall.  274. 

A  decision  refusing  to  stay  proceedings  on  a  suit  in  a  State  court  against 
the  bankrupt  In  re  W.  E.  Robinson.  2  B.  R,  342;  s.  c.  6  Blatch.  253; 
8.  c.  30  How.  Pr.  170;  s.  c.  2  L.  T.  B.  18. 

Proceedings  instituted  by  an  assignee  to  sell  property  belonging  to 
the  bankrupt's  estate.  In  re  John  Alexander,  3  B.  R.  29;  s.  c.  Chase,  295; 
s.  c.  2  L.  T.  B.  81;  Markson  v.  Hcaney,  1  Dillon,  511,  note. 

Proceedings  on  a  summary  petition  tiled  in  the  cause  in  bankruptcy 
to  recover  property  held  contrary  to  the  bankruptcy  act.     Bill  v.  Beckwith, 

2  B.  R.  241;  in  re  Kerosene  Oil  Co.,  3  B.  R.  125;  s.  c.  0  Blatch.  521. 
I'loceediugs  upon  a  petition  for  release  from  arrest.     In  re  J.  H.  Kim- 
ball, 2  B.  R.  n54;  s.  e.  <»  Blatch.  21 12;  s.  c.  2  Ben.  55-i. 

I^roceediugs  for  thi'  purpose  of  jisf-ertaiuiug  and  liguidatiug  liens.  In 
re  York  &  Hoover,  4  B.  R.  479;  s.  c.  1  Abb.  C.  C.  503;  s.  v..  1  L.  T.  B. 
290. 

But  a  decision  allowing  or  dlsaUu\\ing  a  claim  can  not  be  reviewed. 
In  re  I'lace  ct  al.,  4  B.  R.  541;  s.  c.  S  Blatch.  302. 

When  the  proeeedings  in  the  district  court  are  founded  on  a  bill  in 
e(inity,  tliey  can  Diily  be  reviewed  aud  revised  by  uu  appeal  U)»der  sec- 
tion 4980.  and  not  by  a  petition  under  this  section.  In  re  Bonesteel,  3  B. 
R.  517;  s.  c.  7  Blatch.  175. 

Tlie  circuit  court  will  not  issue  a  writ  of  prohibition  to  a  State  court, 
prohiluting  it  fnnii  entertniiiiiig  suits  instituted  by  persons  who  are 
parties  to  llie  in'ticeedinj^s  in  l)anlvniptcy  when  such  suits  do  not 
interfere  with  the  exercise  ef  its  own  jurisdiction.     In  re  Binui'i.:>er  et  al.» 

3  B.  U.  4^.7;  s.  c.  7  Klatcli.  l.V,);  s,  c.  1   L.  T.   U.  18:;. 

Tile  circuit  court  will  not,  during  the  pendeuej^  of  proceedings  to  re- 
view tlie  decree  of  tlie  district  court,  direct  the  nunshal  to  take  posses- 
sion of  tlie  i)roperty  of  tin'  luuikrniit.  nor  proceed  to  ascertain  and  liquidate 
the  nssets.  Tlie  circuit  <-ourt  can  not  assume  th*^  primary  exercise  of  tho 
sumuinry  juriMliction   conferred   upon   tlie  district  court.     Clark  et  al.,  3 

li.  n.  Ayj:  s.  c.  7  rJ:itr]i.  k;:,:  s.  c.  i  l.  t.  b.  is;r,. 

Proceedings  for  Review.— 'I'he  nnly  way  in  which  the  circuit  court  can 
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exercise  Its  superrlsory  Jurisdiction  in  suob  cases  is  by  a  petition  ad- 
dressed to  the  circuit  court,  stating  clearly  and  specifically  the  point 
or  question  decided  in  the  district  court,  charging  that  the  petitioner  is 
aggrieved  thereby,  and  praying  the  circuit  court  to  review  and  reverse  Che 
decision  of  the  court  below.  The  adverse  party  should  be  duly  notified  of 
the  pendency  and  prayer  of  the  petition,  and  of  the  day  assigned  for 
hearing  the  same.  The  circuit  court  will  hear  and  act  upon  such  petition 
In  chambers  or  elsewhere.  In  re  J.  M.  Beed,  2  B.  R.  9;  Buddick  v.  Billings, 
3  B.  R.  61;  a  c.  1  Wool.  830;  in  re  Edward  A.  Casey,  8  B.  R.  71;  s.  c. 
10  Blatch.  37a 

The  revisory  jurisdiction  of  the  circuit  court  may  be  exercised  by  bill  as 
well  as  by  petition.  If  a  regular  bill  in  equity  seeki^  to  review  the  pro- 
ceedings and  decision  of  the  district  court,  it  is  a  proper  proceeding,  and 
ought  to  be  entertained  by  the  circuit  court  Marshall  v.  Knox,  8  B.  R.  97; 
s.  c.  16  Wall.  551. 

A  bill  of  review  may  be  treated  as  a  petition  for  review.  Hurst  v.  Teft, 
13  B.  R.  108;  s.  c.  12  Blatch.  217. 

A  notice  of  appeal  is  not  a  proper  process  for  invoking  a  review  of  a  sum- 
mary proceeding.    In  re  Edward  A.  Casey,  8  B.  R.  71;  s.  c.  10  Blatch.  376. 

A  creditor  may  file  a  bill  to  revise  an  adjudication  of  bankruptcy  ren- 
dered upon  the  petition  of  another  creditor.  Sweatt  v.  Boston  R.  R.  Co., 
5  B.  R.  234;  s.  c.  1  L.  T.  B.  273.    Contra,  Ala.  &  Chat.  R  R.  Oo.  v.  Jones, 

7  B.  R.  145. 

Commissioners  appointed  by  a  State  court  in  a  proceeding  to  forfeit  the 
charter  of  a  corporation  do  not  represent  the  corx)oration,  and  have  no 
right  or  authority  to  Interfere  in  a  proceeding  against  the  corporation. 
Thornhill  v.  Bank,  5  B.  R  367;  s.  c.  1  Woods,  1. 

An  allegation  by  the  petitioner  that  he  is  aggrieved  is  not  sufficient,  un- 
less it  is  also  alleged  in  what  the  error  consists,  whether  of  law  or  of  fact, 
and  the  nature  of  the  error  should  be  distinctly  stated  for  the  information 
of  the  appellate  court,  and  as  a  matter  of  notice  to  the  opposite  party. 
Appellate  courts,  even  in  appeals,  proceed  upon  the  ground  that  the  decree 
In  the  subordinate  court  was  correct,  and  the  burden  to  show  error  is  upon 
the  appellant.  Matters  of  fact,  as  well  as  matters  of  law,  may,  doubtless, 
be  revised  in  the  circuit  court,  but  it  was  not  the  intention  of  Congress  in 
this  form  of  proceeding  to  give  a  party  a  second  trial  merely  as  such,  but 
to  secure  to  him  an  appellate  tribunal  for  the  re-examination  and  revision 
of  the  rulings,  orders,  and  decrees  of  the  district  courts,  and  for  the 
reversal  of  the  same  in  case  they  are  found  to  be  erroneous.  Littlefleld 
V.  DeL  &  Hudson  Canal  Co.,  4  B.  R.  257;  Sutherland  v.  Kellogg,  2  Biss.  405; 
Samson  v.  Blake,  6  B.  R  410;  s.  c.  9  Blatch.  379;  in  re  Edward  A.  Casey, 

8  B.  R.  71;  s.  c.  10  Blatch.  376. 

In  ordinary  cases,  it  may  be  sufficient  if  a  statement  is  made  by  counsel, 
under  the  direction  of  the  judge  of  the  district  court,  setting  forth  the 
order  or  ruling  complained  of,  and  sufficient  facts  to  enable  the  appellate 
court  to  form  an  opinion  upon  the  point.  This,  verified  by  the  Judge  or 
clerk,  would  form  the  basis  of  the  petition  or  bill  in  the  circuit  court    The 
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whole  case  may  also  be  brought  up  by  bill  of  exceptions,  or  otherwise. 
Sutherland  v.  Kellogg,  2  Bis».  405. 

Appeals  in  equity  suits  and  in  causes  of  admiralty  and  maritime  Juris- 
diction, vacate  the  respective  decrees  in  the  subordinate  courts,  and  re- 
move the  whole  record  into  the  court  of  paramount  jurisdiction,  but 
nothing  of  the  kind  is  done  in  a  pi-oceeding  by  petition  under  this  section. 
Littlefield  v.  Del.  &  Hudson  Canal  Co.,  4  B.  R.  257. 

The  filing  of  a  petition  for  the  exercise  of  the  revisory  power  of  the 
circuit  court  does  not  ordinarily  operate  as  a  stay  of  the  proceedings  in 
the  subordinate  court.  Adams  v.  Railroad  Co.,  4  B.  R.  314;  s.  c.  1  Holmes, 
5;  s.  c.  6  A.  L.  Rev.  305. 

If  the  district  court  decides  that  a  creditor  is  entitled  to  a  lien,  the 
assignee  may  file  a  petition  for  review.  Bartlett  v.  Russell,  34  Pitts.  L.  J. 
200;  s.  c.  9  C.  L.  N.  377. 

The  i>etition  may  be  aiueudod.    Littlefield  v.  Del.  &  Hudson  Canal  Co., 

4  B.  R.  257;  Sutherland  v.  Kellogg,  2  Biss.  405. 

The  statement  of  an  attorney  that  he  is  duly  authorized  by  the  peti- 
tioner to  institute  and  prosecute  the  procee<ling,  is  conclusive  evidence 
of  the  fact,  unless  some  proof  to  the  contrary  is  shown.  Ala.  &  Chat. 
R.  R.  Co.  V.  Jones,  5  B.  R.  97. 

A  senice  of  the  petition  upon  the  person  who  acted  as  counsel  for  the 
appellee  in  the  original  proceeding  is  sufficient.  The.  proceeding  in  re- 
view is  a  part  of  the  original  case,  and  for  the  purpose  of  the  review  the 
parties  are  still  in  court.  The  proceeding  in  review  is  intended  to  bo 
spiH^dy  and  summary,  and  a  reasonable  notice  to  counsel  accomplishes 
the  ends  of  justice.     Ibid. 

If  the  service  of  tlie  petition  is  defective,  it  is  cured  by  an  appearance 
and  the  filing  of  an  answer.     Ibid. 

The  respondent  may  demur  to  the  petition.  Objections  available  under 
a  general  demurrer  are  open  to  a  party  umler  a  special  demurrer,  as  every 
special  demurrer  is  also  a  general  demiuTer,  and  it  is  a  universal  rule 
that  a  demurrer,  wlietlier  special  or  general,  admits  only  what  is  well 
pleaded.     Littletield  v.  Del.  «S:  Hudson  Canal  <'o.,  4  B.  R.  257. 

Ol)jeciions  to  tlie  answer  for  iu.^uthciency  may  be  taken  by  an  excep- 
tion.    Sutlierhind  v.   Kellogg,  2  Biss.  405. 

The  circuit  conrt  has  territorial  jurisdiction  to  hear  the  petition  in 
review  in  clianil)ers  at  any  place  witiiin  the  district.     Thornhill  v.  Bank, 

5  B.  It.  :i<M;  s.  c.  1  Woods,  1. 

Tiie  district  judge  can  not  sit  as  a  meml)er  of  tlio  ciVcuit  court  in  the 
exercise  of  its  revisory  i)owers.     Nelson   v.  Carlantl,  1  How.  2<55. 

'I'lie  «ircuit  juilge  lias  power  in  vacation  at  his  cluimbers.  though  out- 
side of  tlie  district,  to  ('ntcrtiiiu  and  a<'t  upon  the  petition  of  roview- 
Mari<siin  v.   Ilenney.  1   Dillon.  '*\\.  note. 

WIm'U  the  revisory  jurisdiction  of  the  circuit  court  is  invoked  over  the 
dc('isi«)U  nt"  the  district  cnun.  upon  a  <iu«'stion  of  fact,  tlie  burden  is  on 
the  ]»etitioiier  fer  i*e\  iew  t(»  slidw  error  in  tlie  decision.  It  is  not  sutti- 
cieni  iiK^rely  te  show  siicli  a  cendition  <»f  the  testimony  in  the  case,  tliai, 
dift'ei-eiit    iiiiiid>.    Willi   e^iual   Tairucss.    iiiiuht   i)assibly   arrive  at   different 
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conclusions;  but  to  show  more  nearly  in  analogy  to  the  case  of  a  motion 
for  a  new  trial  that  the  evidence  can  not  support  the  finding.  Coggeshall 
V.  Potter,  4  B.  R.  73;  s.  c.  G  B.  R.  10;  s.  c.  1  Holmes,  75;  Wells  v.  Dai- 
ry mple,  15  I.  R.  R.  50;  in  re  Joseph  Mooney,  15  B.  R.  45<). 

A  finding  of  fact  upon  an  examination  of  witnesses  in  the  presence  of 
the  district  court,  where  the  opportunity  for  Judging  correctly  of  the 
credibility  of  the  witnesses  and  weight  of  the  testimony  is  better  than 
tan  ordinarily  be  afforded  by  an  inspection  of  the  testimony  when  re- 
duced to  writing,  should  not  be  reversed  without  a  very  clear  and  de- 
t'.ded  conviction  that  it  is  erroneous.  Samson  v.  Clarke,  G  B.  IL  403;  s.  c. 
D  Blatch.  372;  in  re  Cornwall,  6  B.  R.  305;  s.  c.  9  Blatch.  114;  in  re  Picton, 
11  B.  R.  420;  s.  c.  2  Dillon,  548. 

When  it  appears  from  the  record  that  an  amendment  of  the  lecord 
was  made  upon  proofs  satisfactory  to  the  district  court,  the  circuit  court 
is  bound  to  presume  that  the  evidence  offered  In  support  of  the  amende 
n.ent  was  legal  and  sufilcient  It  must  presume  that  the  bankruptcy 
court  acted  in  good  faith.  The  amended  record  can  not  be  impeached 
in  a  circuit  court.    Ala.  &  Chat  It  R.  Co.  v.  Jones,  7  B.  R.  145. 

The  circuit  court  sits  as  a  court  of  equity,  and  on  an  Inquiry  into  ques- 
tions of  fact.  Is  not  bound  to  reverse  upon  strictly  legal  grounds,  if  sat- 
isfied that  the  facts  are  correctly  found,  and  that  no  injustice  has  been 
done.     Samson  v.  Blake,  6  B.  R.  410;  s.  c.  9  Blatch.  379. 

The  Jurisdiction  conferred  upon  the  circuit  court  Is  summary  in  its 
nature,  and  is  not  to  be  hampered  by  technical  rules.  The  court  has 
ample  power  to  permit  subsequent  occurrences  to  be  brought  before  it, 
so  as  to  deal  with  the  case  as  it  exists  at  the  time  of  hearing.  In  re 
Boston  R.  R.  Co.,  6  B.  R.  209;  s.  c.  9  Blatch.  101. 

The  circuit  court,  in  cases  presented  for  review,  is  not  a  court  of  orig- 
inal Jurisdiction,  and  can  not  act  as  if  it  had  original  Jurisdiction  de  facto. 
Its  only  power  over  proceedings  in  the  district  court  is  that  of  superinr 
tendence  and  revision  simply.  No  additional  evidence  can  be  produced 
in  the  circuit  court.    In  re  Great  West.  Tel.  Co.,  5  BIss.  350. 

The  statute  does  not  make  it  obligatory  upon  the  circuit  court  to  retry 
«very  decision  of  the  district  court  which  a  creditor,  supposing  himself 
aggrieved,  may  ask  the  court  to  retry.  The  circuit  court,  in  its  dis- 
cretionary power,  may  properly  conclude  that  no  sufficient  case  is  pre- 
sented calling  for  a  retrial  of  the  facts.  Bank  v.  Cooper,  9  B.  R.  529;  s.  c. 
20  WaU.  171. 

If  the  question  relates  to  the  removal  of  an  assignee,  the  circuit  court 
can  not  appoint  an  assignee  If  It  decides  in  favor  of  a  removal,  but  must 
reffit  the  matter  to  the  district  court,  requiring  that  court  to  remove  the 
assignee  and  to  appoint  another  In  his  place.  In  re  Perkins,  S  B.  R.  5G; 
8.  c.  5  Biss.  254. 

If  a  sale  is  made  free  from  incumbrances  In  a  cnse  where  the  district 
court  had  no  Jurisdiction  over  the  party  holding  the  incumbrance,  the; 
money  will  be  returned  to  the  purchaser  if  the  sale  is  set  aside.  Davis 
V.  Railroad  Co.,  13  B.  R.  258;  s.  c.  1  Woods,  OCl. 

Where  property  is  unlawfully  taken  from  the  possession  of  a  receiver 
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and  sold,  the  circuit  court,  on  reversing  the  decree  of  the  district  court, 
will  declare  the  sale  void.    Ibid. 

The  power  to  stay  proceedings  In  the  district  court  pending  a  review 
Is  a  matter  In  the  discretion  of  tlie  court,  and  ought  not  to  be  exercised 
unless  It  Is  shown  that  the  plaintiff  in  the  review  will  otherwise  be  pieju- 
dlced  or  seriously  endangered  In  his  rights.  In  re  Oregon  B.  P.  &  P.  Co.» 
14  B.  R.  304;  s.  c.  3  Saw.  529. 

Acts  of  1867,  1874,  §  4987.  The  several  supreme  courts  of  the 
Territories  shall  have  the  same  general  superintendence  and  jurisdic- 
tion over  the  acts  and  decisions  of  the  justices  thereof  in  cases  of 
bankruptcy  as  is  conferred  on  the  circuit  courts  over  proceedings 
in  the  district  courts.^ 

Statute  revised  — June  30,  1870,  ch.  177,  §  1,  16  Stat.  173. 

Acts  of  1867,  1874,  §  4988.  In  districts  which  are  not  within 
any  organized  circuit  of  the  United  States,  the  powers  and  jurisdiction 
of  a  circuit  court  in  bankruptcy  may  be  exercised  by  the  district  judge. 

Statute  revised  —  March  2,  1867,  §  49,  14  Stat.  541. 

§  4989.  Xo  appeal  or  writ  of  error  shall  be  allowed  in  any  case 
arising  under  this  Title  from  the  circuit  courts  to  the  supreme  court, 
unless  the  matter  in  dispute  in  such  case  exceeds^  five  thousand 
dollars. 

Statute  revised  —  March  2,  1807,  oh.  176,  §  9.  14  Stat.  520. 

Decrees  in  equity,  iu  onli»r  that  they  may  l)e  re-examined  in  the  su- 
preme eourt.  must  ))e  final  decrees  rendered  in  term  time  as  contradis- 
tinj^iiislied  from  mere  interloi-utery  decrees  or  orders  wliieli  may  lie  en- 
tered at  chambers,  or,  if  entered  in  court,  are  still  subject  to  reA'ision  at 
the  final  hearing.  Xo  ap|)eal  lies  to  the  sn]>reme  court  from  a  deoreo  of 
the  circuit  rinu'\  n-ndcrcd  in  the  exercise  of  its  sjiecial  supervisory  juris- 
diction. Moruran  v.  Thornhill.  .'»  W.  II.  1:  s.  c.  11  Wall.  Oo;  Hall  v.  Allen,  J> 
B.  K.  i\:  s.  c.  ll>  Wall.  4.V2:  Mead  v.  Thompson,  8  B.  U.  529:  s.  c.  15  W^all. 
(•>:;.':  Coit  V.  Bobinson.  t»  B.  B.  2S9;  s.  c.  19  Wall.  274:  Nelson  v.  Garland,  1 
lUw.  '2a\ 

'I'Ik'  Juduinent  of  tlie  «irciiit  court  in  .•illnwinii  or  rejecting:  a  claim  is 
final,  and  ii<»  appeal  lie's  ilicrorrein.    Wiswall  v.  Campbell,  ."i  B.  R.  421:  s.  c. 
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An  appeal  does  not  lie  from  a  decision  of  the  circuit  court  affirming  a 
decision  of  the  district  court  upon  a  motion  to  set  aside  an  adjudication. 
Sandusky  v.  National  Bank,  12  B.  R.  176;  s.  c.  23  WaU.  289. 

If  the  circuit  court  decides  that  It  haB  no  Jurisdiction  to  entertain  a  bill 
of  review,  the  supreme  court  may  entertain  an  appeal  from  such  decision, 
not  for  the  purpose  of  reviewing,  but  for  the  purpose  of  correcting  an  er- 
roneous decision  respecting  the  power  of  the  circuit  court,  and  enabling  the 
party  to  be  heard  on  his  application.  Bank  v.  Cooper,  9  B.  R.  529;  s.  c.  20 
Wall.  171. 

Concurrent  jurisdiction  with  the  district  courts  of  all  suits  at  law  or  In 
equity,  are  the  words  of  section  4979,  showing  conclusively  that  the  juris- 
diction Intended  to  be  conferred  upon  the  district  courts  is  the  regular 
Jurisdiction  between  party  and  party,  as  described  In  the  Judiciary  act 
and  the  third  article  of  the  Constitution.  Oases  arising  under  that  clause, 
where  the  amount  is  sufficient,  are  plainly  within  the  section,  and  may  be 
removed  to  the  supreme  court  for  re-examinatlon.  The  jurisdiction  is  of 
the  same  character  as  that  conferred,  upon  the  circuit  courts  by  the 
eleventh  section  of  the  judiciary  act,  and  it  follows  that  final  Judgments 
in  dvil  actions  and  final  decrees  in  suits  In  equity  may  be  re-examined  in 
the  supreme  court,  under  this  section,  when  properly  removed  by  writ  of 
error  or  appeal,  as  required  by  existing  laws.  Morgan  v.  ThomhlU,  5  B.  R. 
1;  s.  c.  11  Wall.  65;  Colt  v.  Robinson,  9  B.  R.  280;  s.  c.  19  Wall.  274. 

In  all  cases  where  concurrent  jurisdiction  Is  vested  In  the  circuit  and 
district  courts,  either  party,  where  the  proceeding  is  correct,  may  remove 
the  cause  In  a  proper  case,  when  it  has  proceeded  to  final  judgment  or 
decree.  Into  the  supreme  court  for  re-examination,  as  provided  In  other  con- 
troversies outside  of  the  bankruptcy  act.  Smith  v.  Mason,  6  B.  R.  1;  s.  c. 
14  WalL  419;  s.  c.  5  L.  T.  B.  7;  Knight  v.  Cheney.  5  B.  R.  305;  s.  c.  2  L.  T. 
B.  205;  Morgan  v.  Thomhill,  5  B.  R.  1;  s.  c.  11  Wall.  65. 

Suits  in  equity,  as  well  as  actions  at  law,  may  be  commenced  and  main- 
tained in  the  district  courts,  and  final  decrees  In  such  suits  In  equity,  as 
well  as  final  judgments  in  such  civil  actions,  where  the  debt  or  damage 
.18  claimed  amounts  to  more  than  $500,  may  be  re-examined  In 
the  circuit  courts,  and  the  final  decrees  and  judgments  rendered  In  the 
circuit  courts  In  such  cases,  where  the  sum  or  value  exceeds  $5,000, 
may  be  re-examined  in  the  supreme  court,  by  appeal  or  writ  of  er- 
ror, as  provided  In  the  judiciary  act,  and  the  act  allowing  appeals  in  cases 
of  equity,  and  of  admiralty  and  maritime  jurisdiction.  Knight  v.  Cheney, 
5  B.  R.  305;  s.  c.  2  L.  T.  B.  205;  Stickney  v.  WUt,  11  B.  R.  97;  s.  c.  23 
Wall.  150. 

The  supreme  court  can  i*ot  entertain  an  appeal  from  the  district  court, 
although  there  Is  no  circuit  court  for  the  district.  Crawford  v.  Points, 
13  How.  11. 

The  supreme  court  possesses  no  revising  power  over  the  decrees  of  the 
district  court  sitting  In  bankruptcy.  In  re  William  Christy,  3  How.  292; 
Crawford  v.  Points,  13  How.  11. 

On  an  application  for  a  prohibition  against  the  district  court,  allega- 
tions of  facts,  not  found  In  the  proceedings  of  the  district  court,  can  not 
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be  considered,  for  the  application  must  be  made  on  the  ground  that  the 
district  court  has  transcended  its  jurisdiction  in  entertaining  those  pro- 
ceedings, and  whether  it  has  or  not  must  depend,  not  upon  facts  stated 
dehors  the  record,  but  upon  those  stated  In  the  record  upon  which  tlie 
district  court  was  called  to  act,  and  by  which  alone  it  could  regulate  its 
Judgment.     In  re  William  Christy,  3  How.  292. 

When  the  judgment  is  joint,  all  the  parties  against  whom  It  is  rendered 
must  join  in  the  writ  of  error,  and  in  chancery  cases  all  the  parties  against 
whom  a  joint  decree  is  rendered  must  join  in  tlie  appeal.  The  remedy 
by  summons  and  severance,  when  one  party  refuses  to  join  in  a  writ  of 
error,  has  fallen  into  disuse  in  modern  practice,  but  formerly  it  was  al- 
lowed generally,  when  more  than  one  person  was  interested  jointly  in  a 
cause  of  action  or  dtlier  proceeding,  and  one  of  them  refused  to  partici- 
pate In  the  legal  assertion  of  the  joint  rights.  In  such  case  the  other 
partj-  issucHl  a  writ  of  summons,  by  which  the  one  who  refused  to  proceed 
was  brought  before  the  court,  and  if  he  still  refused,  an  order  of  judg- 
ment of  severance  was  made  by  the  court,  whereby  the  party  who*  wished 
to  do  so  could  sue  alone.  This  remedy  was  applied  to  writs  of  error,  when 
one  of  the  plaintifl's  refused  to  join  in  assigning  errors,  and,  in  principle, 
is  applicable  to  cases  where  there  is  a  refusal  to  join  in  an  appeal.  Xo 
imi)ortance  is  attached  to  the  teclinical  mode  of  proceeding  called  sum- 
mons and  severance.  It  is  sutHcieut  if  it  appears  in  any  way  by  the 
record,  that  the  other  pnrty  has  in  any  way  been  notified  in  writing  to 
apr)enr,  and  that  he  has  failed  to  appear,  or  if  appearing,  has  refused  to 
join.  The  record  iiiiist  show  a  wriiten  notice  and  due  service,  or  his 
appearance  and  n^fusal,  and  that  the  court,  on  that  ground,  granted  an 
appeal  to  the  party  who  prayed  for  it  as  to  his  own  interest.  Masterson 
V.  Ilerndon,  n  K.  i:.  lao;  s.  (\  10  Wall.  41(). 

It  is  I'vident  that  section  KKiT,  so  far  as  it  afifects  a  supersedeas  and 
stny  of  cxecnlion,  <an  not  he  literally  complied  with  in  casf^^s  of  appeal. 
(Mily  the  spirit  of  the  net  can  in  many  particulars  he  carried  out.  In  cases 
of  app«\-il,  the  appcMl  ni;iy  he  taken  oniUy  in  court.  Xo  written  a]>pli«*a- 
tion  need  be  made  cither  in  <-ourt  or  to  tlie  jndge.  In  such  a  case  a  copy 
of  the  writ  of  error,  or  a  cn])y  of  anytliint;  lil<e  a  writ  of  error,  or  analogous 
to  it  c;in  not  be  lile<l,  I^nt  it  is  evident  that,  something  must  be  done  ]>y 
tlu'  ;ii>pel].*int  wiliiiu  sixty  il.iys,  in  older  to  comply  witli  the  .spirit  rtf 
the  [\c\  -  ili:it  is.  he  must  t:ike  his  nppeal,  and  present  his  lH)nd  to  the 
court  (ir  JmlLK'  within  that  lime,  nnd  he  must  liU*  in  the  clerk's  office,  either 
the  hond  or  sohm'  oiher  i»aper.  or  an  entry  must  be  made  upon  the  min- 
utes nf  the  ((luri,  (ir  snmeihinu"  else  must  be  dont^  to  show  that  the  ap- 
1k:i1  h.is  been  lal^fu  within  sixty  (L-iys.  '{'he  allowance  of  the  ai)peal 
relates  ba«k  to  tlie  tiuie  when  the  oi-iuinal  ai)plieati«ui  was  made  for  an 
appeal.  Tlie  appe.-i]  susi"<'mls  ilic  ojieraiion  of  the  judgment  of  the  cir- 
cuit cniirt  rendt"i-i'd  on  au  aiMxal  Ci-oiu  th««  district  coui't,  anil  conse(jiiently 
liohN  the  u.attji-  ill  si.'iiu  m'"*-  ••'^  ''  tin-  judue  of  tlie  circuit  court  were 
huIdiuLr  tlie  mailer  imdri-  ;id\  isrnnni,  and  Imd  not  made  smy  order  in  the 
ri]^{\  '\'\\\^  is  ilii>  rlTi'(  I  m1'  ihr  ai"i>»';il  as  a  supersedt'as;  consecpit^ntly  all 
fat-ts  iii.'idt    or  ddiii'  by  riiht-r  conn,  alier  the  api»eal  has  been  applie<l  f»a% 
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are  vacated  by  an  allowance  of  Jthe  appeal.    ThornhiU  v.  Bank,  5  B.  R. 
377;  8.  c.  1  L.  T.  B.  287. 

The  object  of  a  citation  is  to  give  notice  of  the  lemoval  of  the  cause,  and 
such  notice  may  be  waived  by  entering  a  general  appearance  by  counsel. 
Where  an  appearance  is  entered,  the  objection  that  notice  has  not  been 
given  is  a  mere  technicality,  and  the  party  availing  himself  of  it  should, 
at  the  first  term  as  he  appears,  give  notice  of  the  motion  to  dismiss,  and 
that  his  appearance  is  entered  for  that  purpose.  After  the  lapse  of  the 
term  the  motion  is  too  late.  Buckingham  v.  McLean,  13  How.  151;  &  c. 
3  McLean,  185. 

Want  of  notice  of  an  appeal  comes  too  late  after  a  general  appearance. 
Smith  V.  Mason,  G  B.  R.  1;  s.  c.  14  W^all.  419;  s.  c.  5  L.  T.  B.  7. 

No  appeal  lies  unless  the  decree  is  final,  and  a  decree  which  directs  an 
account  to  be  taken  of  certain  rents  and  profits  Is  not  final.  Crawford  v. 
Points,  13  How.  11. 

A  case  can  not  be  properly  taken  to  the  supreme  court  until  a  final  de- 
cree is  entered  as  between  all  the  parties.  Buckingham  v.  McLean,  13 
How.  151;  s.  c.  3  McLean,  185. 

Where  a  portion  of  the  evidence  has  been  lost,  and  is  not  inserted  in 
the  record,  the  supreme  court  will  decide  the  case  upon  what  remains. 
Ibid. 

If  the  circuit  court  renders  a  Judgment  or  decree  In  favor  of  the  party 
instituting  the  suit,  In  a  case  where  it  is  without  Jurisdiction,  the  su- 
preme court  will  reverse  the  Judgment  or  decree  and  remand  the  cause 
with  directions  to  dismiss  the  suit.  Stickney  v.  Wilt,  11  B.  B.  97;  s.  c.  23 
Wall.  150. 

If  the  circuit  court  dismiss  a  writ  of  error  for  want  of  Jurisdiction,  a 
writ  of  error  will  not  lie  from  the  supreme  court  to  the  circuit  court.  Ap- 
pellate courts  under  such  circumstances  do  not  determine  the  questions 
presented  in  the  bill  of  exceptions  filed  in  the  district  court,  as  those  ques- 
tions have  not  been  re-examined  in  the  circuit  court,  and  the  supreme 
court  is  not  inclined  to  re-examine  any  such  questions  coming  up  from  the 
district  court  until  they  have  first  been  passed  ux)on  by  the  circuit  court 
Consequently  the  question  whether  a  writ  of  error  will  lie  from  the  su- 
preme court  to  the  circuit  court  to  examine  the  rulings  of  the  circuit 
court,  in  a  case  removed  into  that  court  from  tJie  district  court,  does  not 
arise,  as  the  record  shows  that  the  circuit  court  never  passed  upon  the 
questions  as  to  the  con*ectness  or  incorrectness  of  the  rulings  of  the  dis- 
trict court.    Ins.  Co.  v.  Comstock,  8  B.  R.  145;  s.  c.  16' Wall.  258. 

If  the  circuit  court  dismisses  a  writ  of  error  for  want  of  Jurisdiction,  a 
writ  of  mandamus  Is  the  proper  remedy,  and  a  writ  of  error  will  not  lie. 
Ibid. 

A  defendant  may  appeal,  although  he  has  complied  with  the  decree,  by 
executing  a  deed  as  he  was  thereby  directed  to  do^  O'Hara  v.  Mac- 
OonneU,   93   U.   S.   150. 

A  deed  executed  after  a  decree  and  apart  from  it,  is  no  bar  to  an  appeal, 
although  it  gives  the  appellee  the  same  right  as  the  decree.    Ibid. 
If  no  order,  decree  or  action  is  had  on  a  petition  and  answer  filed  after 
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the  decree,  but  before  the  entry  of  the  appeal,  they  can  not  be  considered 
on  appeal.    Ibid. 

Act  of  1898,  Ch.  4,  §  30.  Eulcs,  Forms,  and  Orders.—  (a)  All 
necessary  rules,  forms,  and  orders  as  to  procedure  and  for  carrying 
this  Act  into  force  and  effect  shall  be  prescribed,  and  may  be  amended 
from  time  to  time,  by  the  Supreme  Court  of  the  United  States. 

Act  of  1867,  §  4990.  The  general  orders  in  bankruptcy  heretofore 
adopted  by  the  justices  of  the  supreme  court,  as  now  existing,  may 
be  followed  in  proceedings  imder  this  Title;  and  the  justices  may, 
from  time  to  time,  subject  to  the  provisions  of  this  Title,  rescind 
and  vary  any  of  those  general  orders,  and  may  frame,  rescind,  or 
vary  other  general  orders  for  the  following  purposes: 

First.  For  regulating  the  practice  and  procedure  of  fhe  district 
courts  in  bankruptcy,  and  the  forms  of  petitions,  orders,  and  other 
proceedings  to  be  used  in  such  courts  in  all  matters  under  this  Title. 

Second.  For  regulating  the  duties  of  the  various  officers  of  such 
courts. 

Third.  For  regulating  the  fees  payable  and  the  charges  and  costs 
to  be  allowed/  with  resi)ect  to  all  proceedings  in  bankruptcy  before 
such  courts,  not  exceeding  the  rate  of  fees  now  allowed  by  law  for 
similar  services  in  other  proceedings. 

Fourth.  For  regulating  the  jmictice  and  procedure  upon  appeals. 

Fifth.  For  regulating  the  filing,  custody  and  inspection  of  records. 

Sixth.  And  generally  for  carrying  the  provisions  of  this  Title  into 
efTeet. 

All  such  general  orders  shall  from  tini**  to  time  be  reported  to 
Congress,  with  such  suirgestions  as  the  justices  may  think  proper. 

^And  said  jiisiices  shall  have  power  under  said  sections,  by  gen- 
eral n^gulations,  to  sini])lify,  and  ?o  far  as  in  their  judgment  will 
condiuc  to  tlie  hcnrfit  of  creditors,  to  consolidate  the  duties  of  the 
register,  assiiiiicc.  uinr<1ial,  and  clerk,  and  to  reduce  fees,  costs,  and 
charg(»s.  to  tlic  end  that  i)rolixity,  delay,  and  unnecessar}'  expense 
niav  I'O  avoided. 

« 

Statute  n-visr<l  -  Manh  2.  1^»h.  cli.  lir,.  !<  10,  14  St«at.  521.     Prior  Stat- 
ute -  Auiriisl  ii».  isii.  •ii.  \K  $  <;.  r>  stMt.  41.'. 

Practice  in  Bnnkriiptcy.-    A   cnnrt   (if  bankriii)tey  Is  sui  jroneris  in  its 
^an^•(^  and  its  in-adico  is  (MnitmlliMl  l»y  the  laws  which  created  it.  aided 


1  S(i  aiiu'ii(le(l  by  act  (»f  .rune  L"J.  1S74,  eh.  'MH),  §  IS,  IS  Stat.  1S4. 
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l>y  such  light  as  may  be  thrown  upon  them  by  the  reported  decisions 
under  similar  statutes.  In  re  Strauss,  2  B.  R.  48;  in  re  Julius  U  Adams, 
2  B.  B.  95;  s.  c.  36  How.  Pr.  51;  s.  c.  2  Ben.  503. 

Proceedings  in  the  bankruptcy  case  proper  are  regarded  as  proceedings 
In  equity,  and  are  to  be  goyemed  by  the  rules  and  analogies  of  equity 
Jurisprudence.  In  re  Schuyler,  2  B.  R.  549;  s.  c.  3  Ben.  200;  s.  c.  2  L.  T.  B. 
85. 

The  justices  of  the  supreme  court  are  required,  subject  to  the  provisions 
of  the  act,  to  frame  general  orders  for  carrying  the  provisions  of  the  act 
into  effect,  but  they  are  not  authorized  to  extend  their  operation  beyond 
the  limits  prescribed  by  the  act  itself.  In  re  L.  Glaser,  1  B.  R.  336;  s.  c. 
2  Ben.  180;  s.  c.  1  L.  T.  B.  57. 

This  section  does  not  confer  on  the  justices  the  power  to  create  or  cause 
to  be  created  a  new  office  and  to  confer  upon  such  officer  powers  which 
by  the  letter  of  the  act  are  expressly  conferred  upon  officers  created 
thereby.    In  re  Philip  Rein,  49  How.  Pr.  301. 

Establishment  of  Fees.— The  justices  can  not  allow  larger  fees  than 
those  now  given  for  similar  services  in  other  proceedings.  In  re  John  W. 
Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9;  in  re  J.  H.  Robinson,  1  B.  Rw  285; 
8.  c.  2  Ben.  145;  s.  c.  1  L.  T.  B.  25. 

The  power  of  the  justices  of  the  supreme  court  to  prescribe  fees,  commis- 
sions, charges,  and  allowances  for  the  officers,  agents,  marshals,  messen- 
gers, assignees,  and  registers  in  cases  of  bankruptcy  is  plenary,  with  the 
limitation  that  the  fees  can  not  exceed  the  rate  allowed  by  law  at  the  time 
of  the  enactment  of  the  revised  statutes  for  similar  service  in  other  pro- 
ceedings.   In  re  Johnson  &  Hall,  12  B.  R.  345. 

The  supreme  court  can  not  regulate  the  reasonable  compensation  to 
be  allowed  to  the  assignee  for  his  services.    In  re  Col  well,  15  B.  R  92. 

Act  of  1898,  Ch.  1,  §  1.  Commencemeiit  of  Proceedings. —  (10) 
*'  Date  of  bankruptcy/'  or  "  time  of  bankruptcy,"  or  "  commencement 
of  proceedings,"  or  "bankruptcy,"  with  reference  to  time,  shall 
mean  the  date  when  the  petition  was  filed. 

Act  of  1867,  §  4991.  The  filing  of  the  petition  for  an  adjudica- 
tion in  bankruptcy,  either  by  a  debtor  in  his  own  behalf,  or  by  any 
creditor  against  a  debtor,  shall  be  deemed  to  be  the  oommencement 
of  proceedings  in  bankruptcy. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  38,  14  Stat.  535. 

The  order  referred  to  in  this  provision  must  mean  the  order  adjudicating 
the  debtor  a  bankrupt    In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508. 

The  filing  of  the  petition  is  the  comraenoement  of  the  proceedings.  The 
deposit  of  $50  to  secure  the  register's  fees,  la  merely  an  act  preliminary 
to  the  issue  of  the  warrant.    In  re  C.  H.  Preston,  6  B.  R.  545. 

The  proceedings  in  bankruptcy  are  not  commenced  until  the  petition 
is  actually  filed,  although  it  was  previously  made,  signed,  and  verified. 


186  The  Bankruptcy  Law. 

Wells  V.  Brackett,  30  Me.  61;  In  re  Hill  &  Van  Valkenberg.  5  Law  Rep. 
326. 

Where  the  petition  in  involuntarj'  bankruptcy  is  presented  to  the  judge, 
and  the  orders  signed  by  him  on  one  day.  but  are  not  actually  deposited 
In  the  clerk's  office  until  the  following  day,  when  the  papers  are  marked 
as  filed  upon  the  preceding  day,  it  will  l)e  deemed  to  have  been  filed  on 
such  preceding  day.    Frank  v.  Houston,  9  Kans.  40G. 

It  Is  not  the  filing  of  every  i)etItion  that  is  deemed  the  commencement 
of  proceedings,  but  the  filing  of  a  petition  upon  which  an  order  of  ad- 
judication may  be  made  by  tlie  court.  In  re  Davis  Rogers,  10  B.  R,  444; 
8.  c.  1  Cent.  L.  J.  470. 

The  filing  of  a  petition  in  involuntary  bankruptcy,  unsupported  bj'  any 
proof  of  the  act  of  bankruptcy  or  of  the  creditor's  claim,  does  not  con- 
stitute the  commencement  of  proceedings  in  bankruptcy.     Ibid. 

§  4992.  Tlie  proceedings  in  all  cases  of  bankruptcy  shall  be  deemed 
matters  of  record,  Ijut  the  same  shall  not  be  required  to  be  recorded 
at  hiffre,  l)ut  shall  be  carefully  filed,  ke])t,  and  numbered  in  the  office 
of  the  clerk  of  the  court,  and  a  docket  only,  or  short  "memorandum 
thereof,  kept  in  books  to  be  provided  for  that  purpose,  which  shall 
l>e  o])en  to  public  ins])ection.  C^opies  of  such  records,  duly  certified 
under  the  seal  of  the  court,  shall  in  all  cases  be  presumptive  evidence 
of  the  facts  stated  therein. 

Statute  revised  —  Miuvli  2.  1S(J7,  eh.  170.  §  :^8.  14  Stat.  r>:r>.  Prior  Stat- 
utes—AT»ril  4,  IMKK  eh.  11),  S  .-»!,  L>  Stat.  VA;  Aug.  11>,  1S41.  ch.  9,  §  i:'>. 
5  Stat.  44S. 

A  copy  of  au  order  of  ad.judicjitiou  certified  to  by  a  register  is  not 
l)ro]H'rl.v  autlieuticated.  niid  is  injt  julmissible  as  evidence  in  a  collateral 
action.     Adams  v.  Wait.  4'J  \{.  l«i. 

A  coijy  of  the  recorcl  is  only  prima  facie  and  not  conclusive  evidence  of  a 
fMct.  and  may  be  cmiiradicted  l»y  parol  or  any  otlier  competent  tesriniony. 
lM'lil(>y  V.  liarr,  cr,  renn.  lltr,:  Kmzan  v.  West.  1  Hinn.  2(>'>:  Blythe  v.  Johns, 
."i  liinn,  LM7.  Aide  Wotul  v.  (Jinndy,  'A  II.  \'  J.  i:j;  Karney  v.  Patterson.  0 
H.  vV  J.  1S2. 

'I'lic  oriuinnl  pai»ei's  in  iircMM-cdinus  in  banla'Uptcy  an*  admissible  in  t>vi- 
dciK-e  I'nr  ihc  imriinsi'  of  i)roviim-  ihr  tledarations  of  the  bankrupt.  Clay- 
tnu  V.   Sicltort.   Hi-('\v><t.    17«;. 

'Vhr  ( criilic.-iir  iii:i\  Itc  made  by  th«'  <'lcii<  of  the*  conn.  Clayton  v.  Ilam- 
ilimi.   ;;T   'I'*v\.   -JC.'.'. 

\\'];crc  all  ill'-  p.-ipt'i-N  i:i\<'ii  in  evidence  dnrinir  tlie  trial  of  the  <'ause,  ex- 
(■(•]it  drpn>>ii  ioiK.  .'ire  sriil  <iiit  witli  tlic  jury,  the  record  of  the  pnx'eediii'^s 
in  h.'iTik-iMiptcy  in:iy  1"'  snit  niii,  .Mlilmmxli  it  contains  <leyK:)sitions.  for  the 
I'cri.rd  <-,*in  iiMi   lie  di\id<d.     Slidnio  v.  ZciL:lci\  7.S  Penn.  ?>7u. 

A  didy  c.-i-Mtif'd  «Mpy  (>f  111.'  invciiiMry  is  c(nnpctent  evidence  acrainsi  the 
I'Midxrni't  \\iiiiniii  ili.-  ]M-'Hln<-t i(.ii  nf  ihr  I'liTire  record.  Dtipuy  v.  Harris, 
d  ]\.  .M..11.  :,::i. 
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The  transcript  of  the  proceedings  In  bankruptcy,  under  the  seal  of  the 
district  coui't  and  attested  by  the  clerk,  and  accompanied  by  a  certlQcaite 
of  the  district  judge  that  the  attestation  is  in  due  form,  is  admissible  as 
evidence  in  the  courts  of  another  State.    Redman  v.  Gould,  7  Blackf.  361. 

A  copy  of  the  docket  entries  is  competent  evidence,  for  the  short  memo- 
randum is  the  recording  required  by  the  statute,  and,  consequently,  is  the 
documentary  evidence  of  the  proceedings.    Berghaus  v.  Alter,  5  Penn.  507. 

A  copy  of  the  record  which  purports  to  give  a  full  record  of  everything 
which  had  transpired  in  the  court  up  to  its  date,  is  admissible  in  evidence, 
although  the  proceedings  are  not  finished,  where  the  only  object  of  the 
record  is  to  prove  the  time  of  the  filing  of  the  petition.  State  v.  Rollins, 
13  Mo.  179. 

If  a  fraudulent  vendee  sells  the  goods  to  a  third  person,  his  subsequent 
petition  and  adjudication  are  not  competent  evidence  against  such  pur- 
chaser.   Raskins  v.  Warren,  115  Mass.  514. 

The  record  of  the  proceedings  in  bankruptcy,  attested  by  the  clerk  of  the 
district  court,  without  any  certificate  of  the  presiding  judge,  is  sufilcient 
Murray  v.  Marsh,  2  Hay  (N.  C),  290. 

In  actions  depending  ux>on  the  bankruptcy  of  a  stranger,  there  must  be 
proof  of  the  proceedings  in  bankruptcy,  the  act  of  bankruptcy,  and  the 
petitioning  creditor*s  debt  Waterman  v.  Robinson,  5  Mass.  303;  Belden 
V.  Edwards,  2  Day,  246;  Farrington  v.  Farrington,  4  Mass.  237. 

The  proceedings  in  bankruptcy  do  not  constitute  an  integral  record,  but 
a  copy  of  any  portion  thereof,  duly  authenticated  as  a  separate  record,  is 
prima  facie  evidence  of  the  facts  stated  therein.    Michener  v.  Payson,  13 

B.  R,  49;  s.  c.  8  C.  L.  N.  17;  s.  c  2  W.  N.  339. 

A  copy  of  part  of  the  record  is  not  competent  evidence  against  a  person 
who  was  not  a  party  to  the  record.    Wilson  v.  Harper,  5  Rich.  (N.  S.)  294. 

To  prove  an  order  in  a  particular  proceeding  In  a  bankruptcy  case,  it  Is 
not  necessary  to  produce  the  whole  record  of  that  case,  but  only  the  whole 
record  of  that  particular  proceeding.    Payson  v.  Brooke,  1  W.  N.  89. 

A  copy  of  a  bankrupt's  schedule  containing  an  admission  of  his  liability 
on  a  note  is  not  competent  evidence  against  a  joint  obligor.  Wilson  v. 
Harper,  5  Rich.  (N.  S.)  294. 

To  establish  the  bankruptcy  of  the  debtor,  the  production  of  the  proceed- 
ings against  him  as  a  bankrupt  is  not  alone  sufficient.  Proof  of  his  being 
a  trader,  of  the  act  of  bankruptcy,  and  of  the  petitioning  creditor's  debt 
is  also  necessary.    Hart  v.  Strode,  2  A.  K.  Marsh.  115;  Den  v.  Wright,  Pet. 

C.  C.  04. 

When  an  adjudication  of  bankruptcy  is  proved,  the  party  who  alleges 
that  the  proceedings  have  been  dismissed,  must  prove  the  time  of  dis- 
missal.   Wills  V.  Olaflin,  13  B.  R.  437;  s.  c.  92  U.  S.  135. 

If  several  papers  are  attached  to  the  clerk's  certificate  by  ordinary  tape, 
without  any  mark  by  which  their  identity  can  he  established,  the  tran- 
script is  not  admissible.    Pike  v.  Orehore,  40  Me.  503. 

Act  of  1898,  Cn.  5,  §  33.  Creation  of  Two  Offices.—  (a)  The 
offices  of  referee  and  trustee  are  hereby  created. 
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Act  of  1898^  Ch.  5,  §  34.  Appointment,  Kemoyal,  and  Districts 

of  Eefc^ccs^—  (a)  Courts  of  bankruptcy  shall,  within  the  territorial 
limits  of  which  they  respectively  have  jurisdiction,  (1)  appoint  refer- 
ees, each  for  a  term  of  two  years,  and  may,  in  their  discretion,  remove 
them  because  their  services  are  not  needed  or  for  other  cause;  and 
(2)  designate,  and  from  time  to  time  change,  the  limits  of  the  districts 
of  referees,  so  that  each  county,  where  the  services  of  a  referee  are 
needed,  may  constitute  at  least  one  district. 

§  37.  Number  of  Beferees. —  (a)  Such  number  of  referees  shall 
be  appointed  as  may  be  necessary  to  assist  in  expeditiously  transacting 
the  bankruptcy  business  pending  in  the  various  courts  of  bankruptcy. 

Act  of  1867,  §  4993.  Each  district  judge  shall  appoint  upon  the 
nomination  and  recommendation  of  the  Chief  Justice  of  the  supreme 
court,  one  or  more  registers  in  bankruptcy  when  any  vacancy  occurs 
in  such  office,  to  assist  him  in  the  performance  of  his  duties  under 
this  Title,  unless  he  shall  deem  the  continuance  of  the  particular 
office  unneeessarv. 

Statute  revised  —  March  2,  1S07.  cli.  170.  §  3,  14  Stat  5ia  Prior  Stat- 
ute—An^.  19,  1841,  eh.  1),  §  5,  5  Stat.  444. 

Act  of  1898,  Cn.  5,  §  35.  Qualifications  of  Referees.— (a)  Indi- 
viduals shall  not  be  eligible  to  appointment  as  referees  unless  they 
are  rcs])ectively  (1)  coni])etent  to  i)erform  the  duties  of  that  office: 
(2)  not  holding  any  office  of  profit  or  emolument  under  the  laws  of 
the  Ignited  States  or  of  anv  State  other  than  commissioners  of  deed>, 
justices  of  tlie  ])eiice,  masters  in  chancery,  or  notaries  public;  (3)  not 
related  hv  eonsaiiiruinitv  or  affinity,  within  the  third  deo^ree  as  deter- 
Tiiinod  l)y  the  e<)rnuK)n  law,  to  any  of  tlie  judges  of  the  courts  of 
hankruptey  or  cireuit  courts  of  the  United  States,  or  of  the  justiues 
or  judges  of  the  npnellate  courts  of  the  districts  wherein  they  may 
be  a])]»ointed:  niul  (  1)  residents  of,  or  have  their  offices  in,  the  terri- 
tori<il  districts  f(»r  winch  they  are  to  he  ai)])ointed. 

Act  of  ISOT,  i<  inoi.  \o  jhtsou  shall  he  eligible  for  appointment 
as  regTster  in  Imnkruptcv,  unless  lu'  is  a  counsellor  of  the  district  court 
for  tlie  di-trict  in  \v]ii(li  lie  is  iijipointed,  or  of  some  one  of  the  courts 
of  record  of  the  State  in  which  he  resides. 

Siatuti'  r«>vis('<l-    Mardi  'J.  isc.T.  <li.  17«;,  §  Vi,  14  Stnt.  518. 

.\(  T  or  1  >1).^.  Tit.  1 .  ^  .  '^  -  =•=  Officer.—  (1 8)  -'  OtTicer  '*  shall 
incluile  (-Ici-k.  mni'-lial.  rcccivrr.  i-cfcrec,  and  trustee,  and  the  imposing 
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of  a  duty  upon  or  the  forbidding  of  an  act  by  any  officer  shall  include 
his  successor  and  any  person  authorized  by  law  to  perform  the  duties 
of  such  officer.  *  *  *  (21)  "  Referee "  shall  mean  the  referee 
who  has  jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred, 
or  anyone  acting  in  his*  stead. 

Ch.  6,  §  36.  Oaths  of  Office  of  Beferees. —  (a)  Referees  shall 
take  the  same  oath  of  office  as  that  prescribed  for  judges  of  United 
States  courts. 

§  50.  Bond  of  Breferees. — (a)  Referees,  before  assuming  the  duties 
of  their  offices,  and  within  such  time  as  the  district  courts  of  the 
United  States  having  jurisdiction  shall  prescribe,  shall  respectively 
qualify  by  entering  into  bond  to  the  United  States  in  such  sum  as 
shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand  dollars,  with 
such  sureties  as  shall  be  approved  by  such  courts,  conditioned  for 
the  fai-thful  performance  of  their  official  duties. 

Act  of  1867,  §  4995.  Before  entering  upon  the  duties  of  his 
office,  every  person  appointed  a  register  in  bankruptcy  shall  give  a 
bond  to  the  United  States,  for  the  faithful  discharge  of  the  duties 
of  liis  office,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed 
by  the  district  judge,  with  sureties  satisfactory  to  such  judge;  and 
he  shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in 
section  seventeen  hundred  and  fifty-six,  Title  Provisions  applicable 
TO  SEVERAL  CLASSES  OF  OFFICERS,  and  also  an  oath  that  he  will  not, 
during  his  continuance  in  office,  be,  directly  or  indirectly,  interested 
in  or  benefited  by  the  fees  or  emoluments  arising  from  any  suit  or 
matter  pending  in  bankruptcy,  in  either  the  district  or  circuit  court 
in  his  district. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  3,  14  Stat  518. 

Act  of  1898,  Ch.  5,  §  39.  Duties  of  Beferees.—  *  ♦  ♦.(b) 
Referees  shall  not  (1)  act  in  oases  in  which  they  are  directly  or  indi- 
rectly interested;  (2)  practice  as  attorneys  and  counselors  at  law  in 
any  bankruptcy  proceedings;  or  (3)  purchase,  directly  or  indirectly, 
any  property  of  an  estate  in  bankruptcy. 

Act  of  1867,  §  4996.*  —  No  register  or  clerk  of  court,  or  any 
partner  or  clerk  of  such  register  or  clerk  of  court,  or  any  person 

1  So  amended  by  act  of  June  22,  1874,  ch.  390,  §  18,  18  Stat.  184. 
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having  any  interest  with  either  in  any  fees  or  emoluments  in  bank- 
ruptcy, or  with  whom  such  register  or  clerk  of  court  shall  have  any 
interest  in  respect  to  any  matter  in  bankruptcy,  shall  be  of  counsel, 
solicitor,  or  attorney,  either  in  or  out  of  court,  in  any  suit  or  matter 
pending  in  bankruptcy  in  either  the  circuit  or  district  court  of  his 
district,  or  in  an  appeal  therefrom.  Nor  shall  they  or  either  of  them, 
be  executor,  administrator,  guardian,  commissioner,  appraisor,  divider, 
or  assignee  of,  or  upon  any  estate  within  the  jurisdiction  of  either 
of  said  courts  of  bankruptcy;  nor  be  interested,  directly  or  indirectly, 
in  the  fees  or  emoluments  arising  from  either  of  said  trusts. 

Statute  revised— March  2.  18G7,  ch.  170,  §  4.  14  Stat  519. 

The  formal  rooeipting  for  a  dividend  check,  or  the  flUng  of  the  blanks 
in  a  (fase  of  iuvolimtary  bankruptcy,  wheu  done  gratuitously  as  a  favor 
to  a  friend,  is  not  within  the  spirit  of  this  provision.  Ex  parte  Binswanger, 
E.  D.  Uo, 

A  register  may  purchase  property  at  a  sale  by  an  assignee.    Ibid. 

Act  of  1898,  Cii.  5,  §  34.  Eemoval  of  Referees. —  Courts  of 
bankruptcy  may  in  their  discretion  remove  referees  because  their 
services  are  not  needed  or  for  other  cause. 

Act  of  18()7,  ;<  4007.  Registers  are  subject  to  removal  from  office 
by  the  judge  of  the  district  court. 

Statute  revised  — March  2,  1807,  ch.  17(5,  §  5,  14  Stat.  518. 

On  the  suggestion  of  a  credible  i)ei*son.  that  any  officer  of  the  court 
whom  the  lourt  has  power  to  remove,  has  been  guilty  of  offenses  either  of 
omission  or  <ommission.  it  is  necessjiry  tliat  an  inquiry  should  he  made, 
so  that  The  purity  of  judicial  administration  shall  be  maintained.  Or- 
dinarily, investigations  instituted  for  public  ends,  as  in  criminal  cases, 
are  conducted  at  pul)lic  exjK'Use.  Kut  if  a  party  who  institutes  a  private 
c(nnplaint  fails  to  sustain  it,  he  must  pay  the  e?osts.  Ex  parte  Binswanger, 
E.   1).   Mo. 

It  is  imi)ossible  to  ])n'S('ril)c  a  standard  of  official  courtesy.  It  is  only 
wIkmi  a  rcgisTcr  is  imliitcd  l)y  temper  or  otherwise  to  observe  the  man- 
ners and  hc.Mi'ing  <lnc  Ills  oilicc,  or  fnils  to  observe  them,  that  his  official 
(•nndiict  calls  fnr  review.     Ibid. 

There  is  no  ol)J<'('tioii  to  a  reuister's  employing  a  short-hand  reporter 
to  rednre  ex.nnin.'iliMiis  lo  writing  wlien  he  i»ays  him  out  of  his  own 
fees.      I  hid. 

Act  of  1S!»S.  ('11.  T).  s  :;s.  Jurisdiction   of   Referees. —  (a)  Eefer- 

et  ^  I'c-iMMtivelv  are   hi'Vc'iv   inve-ted,  sulnect   alwavs  to  a  review  bv 

i  4  <  ''ft,  * 
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the  judge,  within  the  limits  of  their  districts  as  established  from 
time  to  time,  with  jurisdiction  to  (1)  consider  all  petitions  referred 
to  them  by  the  clerks  and  make  the"  adjudications  or  dismiss  the 
petitions;  (2)  exercise  the  powers  vested  in  courts  of  bankruptcy  for 
the  administering  of  oaths  to  and  the  examination  of  persons  as 
witnesses  and  for  requiring  the  production  of  documents  in  pro- 
ceedings before  them,  except  the  power  of  commitment;  (3)  exercise 
the  powers  of  the  judge  for  the  taking  possession  and  releasing  of 
the  property  of  the  bankrupt  in  the  event  of  the  issuance  by  the 
clerk  of  a  certificate  showing  the  absence  of  a  judge  from  the  judicial 
district,  or  the  division  of  the  district,  or  his  sickness,  or  inability 
to  act;  (4)  perform  such  part  of  the  duties,  except  as  to  questions 
arising  out  of  the  applications  of  bankrupts  for  compositions  or  dis- 
charges, as  are  by  this  Act  conferred  on  courts  of  bankruptcy  and 
as  shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy 
of  their  respective  districts,  except  as  herein  otherwise  provided;  and 
(5)  upon  the  application  of  the  trustee  during  the  examination  of  the 
bankrupts,  or  other  proceedings,  authorize  the  employment  of  stenog- 
raphers at  the  expense  of  the  estates  at  a  compensation  not  to  exceed 
ten  cents  per  folio  for  reporting  and  transcribing  the  proceedings. 

§  39,  Dnties  of  Beferees. —  (a)  Referees  shall  (1)  declare  divi- 
dends and  prepare  and  deliver  to  trustees  dividend  sheets  showing 
the  dividends  declared  and  to  whom  payable;  (2)  examine  all  sched- 
ules of  property  and  lists  of  creditors  filed  by  bankrupts  and  cause 
such  as  are  incomplete  or  defective  to  be  amended;  (3)  furnish  such 
information  concerning  the  estates  in  process  of  administration  be- 
fore them  as  may  be  requested  by  the  parties  in  interest;  (4)  give 
notices  to  creditors  as  herein  provided;  (5)  make  up  records  embody- 
ing the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the 
parties  in  all  contested  matters  arising  before  them,  whenever  re- 
quested to  do  so  by  either  of  the  parties  thereto,  together  with  their 
findings  therein,  and  transmit  them  to  the  judges;  (6)  prepare  and 
file  the  schedules  of  property  and  lists  of  creditors  required  to  be 
filed  by  the  bankrupts,  or  cause  the  same  to  be  done,  when  the  bank- 
rupts fail,  refuse,  or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and 
transmit  to  the  clerks  the  records,  herein  required  to  be  kept  hy 
them,  when  the  cases  are  concluded;  (8)  transmit  to  the  clerks  such 
papers  as  may  be  on  file  before  them  whenever  the  same  are  needed 
in  any  proceedings  in  courts,  and  in  like  manner  secure  the  return 
of  such  papers  after  they  have  been  used,  or,  if  it  be  impracticable 
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to  transmit  the  original  papers,  transmit  certified  copies  thereof  by 
mail;  (9)  upon  application  of  any  party  in  interest,  preserve  the  evi- 
dence taken  or  the  substance  thereof  as  agreed  upon  by  the  parties 
before  them  when  a  stenographer  is  not  in  attendance;  and  (10) 
whenever  their  respective  offices  are  in  the  same  cities  or  towns 
where  the  courts  of  bankruptcy  convene,  call  upon  and  receive  from 
the  clerks  all  papers  filed  in  courts  of  bankruptcy  which  have  been 
referred  to  them. 

The  register,  under  the  law  of  1867,  had  power  to  make  a  valid  adjudica- 
tion in  an  involuntary  ease  where  the  alleged  bankrupt  has  made  default 
In  re  Deford,  18  B.  R.  554. 

Under  the  law  of  18G7,  it  was  held  that  a  register  had  no  authority  to  set 
off  exempt  property  to  the  bankrupt,  nor  to  direct  the  assignee  in  the 
matter.     In  re  Peabody,  10  B.  R.  243. 

Acts  of  1867  and  1874,  §  4998.  Every  register  in  bankruptcy 
has  power:  (a) 

First.  To  make  adjudication  of  bankruptcy  in  oases  unopposed. 

Second.  To  receive  the  surrender  (b)  of  any  bankrupt. 

Third.  To  administer  oaths  in  all  proceedings  before  him. 

Fourth.  To  hold  and  preside  at  meetings  of  creditors. 

Fifth.  To  take  proof  of  debts. 

Sixth.  To  make  all  computations  of  dividends,  and  all  orders  of 
distribution. 

Seventh.  To  furnisli  the  assignee  with  a  certified  copy  of  such 
orders,  and  of  the  sehodiiles  of  creditors  and  assets  filed  in  each  case. 

P^ighth.  To  audit  (c)  and  })ass  accounts  of  assignees. 

Ninth.  To  grant  i)rotcotion.(d) 

Tenth.  To  j)nss  tlie  last  examination  (e)  of  any  bankrupt  in  cases 
whenever  the  assigiu^o  or  a  creditor  do  not  oppose. 

Eleventh.  To  sit  in  chamliers  and  dispatch  there  such  part  (f)  of 
the  administrative'  business  (»f  the  court  and  such  uncontested  matters 
as  sliall  be  di^flncd  in  i^cniM-al  rules  and  orders,  or  as  the  district 
judge  shall  in  any  ]»artieiilar  matter  direct. 

Statute  revisoil      :Mnnh  2.  ISPm.  oli.  170.  §  4.  14  Stat.  .518. 

(a)  A  resist (M*  can  U(\\  dclcLrate  to  liis  clork  any  authority  to  take  and 
j»ass  uiK>n  ]H(i(>rs,  or  to  (Irtciininc  tlu'  sufticioucy  of  schedules,  or  to  do  any 
otbrr  act  tlian  such  as  is  ])urcly  c](M-ical.    Ex  part(»  Binswanger,  E.  D.  Mo. 

do  After  i)assinLr  ilic  ovjIci-  of  adjudication,  the  register,  in  voluntary 
cases,  upun  \hv  rcciuest  of  tbe  bankrupt,  is  authorized  and  required  to  re- 
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celve  the  surrender  of  the  property,  and  keep  It  safely  tmtll  It  can  be 
turned  oyer  to  the  assl^ee.    In  re  Hasbrouck,  1  B.  R.  75;  s.  c.  1  Ben.  402. 

The  fact  that  the  bankrupt  has  a  prospect  of  effecting  a  settlement  with 
bis  creditors,  is  not  a  sufficient  reason  for  delaying  to  make  a  surrender 
of  his  property.  The  court  may,  in  a  proper  case,  order  such  surrender  to 
be  made.    In  re  Shafer  &  Hamilton,  2  B.  K  586. 

In  proper  cases  the  register  may  appoint  a  watchman  to  take  charge  of 
the  property.  In  re  Bogert  &  Evans,  2  B.  It  585;  in  re  Shafer  &  Hamilton,. 
2  B.  R.  586. 

The  register  may  pass  an  order  directing  the  bankrupt  to  deliver  all 
cash  on  hand  to  the  custodian  appointed  by  him,  and  in  case  of  refusal, 
the  court  will  enforce  it  by  an  attachment  for  contempt  In  re  F.  &  A. 
Speyer,  6  B.  R.  255;  s.  c.  42  How.  Pr.  397;  in  re  Kempner,  6  B.  R  521. 

If  the  marshal  haa  pix)perty  in  his  possession  ana  actual  custody  as  the 
property  of  the  bankrupt,  it  is  proper  that  it  should  be  insured  in  such 
sums  and  for  such  time  as  shall  seem  proper  to  the  register,  and  an  order 
of  the  court  will,  upon  application,  be  passed  for  that  purpose.  In  re 
Carow,  4  B.  R.  543;  s.  c.  41  How.  Pr.  112. 

The  register,  by  special  order,  may  be  directed  to  sell  property  and  exe- 
cute a  conveyance  therefor.  A  sale  may  also  be  made  by  authority  of  the 
court  under  a  disputed  judgment,  and  the  deed  may  be  made  by  the  ref- 
eree.   In  re  Hannah,  5  B.  R.  292. 

(c)  Under  the  power  conferred  by  this  clause  and  Rule  V,  the  register 
is  authorized  to  pass  an  order  requiring  the  assignee  to  make  his  return. 
In  re  Bellamy,  1  B.  R.  64;  s.  c.  1  Ben.  390;  s.  c.  1  L.  T.  B.  22. 

The  duty  enjoined  upon  the  register  is  to  audit,  not  simply  to  adjudicate 
—  to  hear  and  examine,  not  on  one  side  only,  but  on  both  sides.  The  duty 
is  not  only  judicial,  but  ministerial,  administrative.  There  is  no  statute- 
or  judicial  writing  In  which  the  word  *'  audit "  is  applied  to  the  action  of 
a  court.  Ex  vi  termini  it  implies  executive  as  well  as  judicial  action.  If 
the  act  of  auditing  implied  only  judicial  action,  no  more  would  be  re- 
quired of  the  register  than  that  he  take  such  evidence  as  the  parties  see  fit 
to  submit,  and  pass  upon  the  same,  basing  his  decision  upon  such  evidence- 
alone.  But  an  auditing  officer  proceeds  to  examine  an  account  for  the  pur- 
pose of  ascertaining  In  any  way  he  may  be  able,  without  regard  to  estab- 
lished forms  or  technical  rules,  what  sum  ought  in  fairness  be  allowed.. 
This  is  the  course  universally  pursued  by  the  auditing  officers  of  corpora- 
tions, civil  or  municipal,  and  it  has  grown  into  an  established  usage  or 
custom.  The  word,  as  used  in  the  act  and  rules,  is  used  in  this  accepted 
sense  as  there  Is  no  other  established  sense  in  which  it  can  be  used.  The 
court,  as  its  first  act.  seizes  upon  the  estate  of  the  debtor,  brings  the  same 
within  its  jurisdiction  and  control,  and  thereby  charges  itself  with  the 
duty  of  a  just,  full,  and  complete  administration  of  the  estate  in  the  inter- 
ests of  all  concerned.  The  duties  executive  in  their  character  devolve 
upon  the  courts  in  bankruptcy.  To  relieve  the  judge  of  the  variant  and 
sometimes  apparently  conflicting  duties  of  a  judicial  and  ministerial  offi- 
cer, a  new  class-of  officers  Is  called  into  being,  who  are  especially  charged* 
with  the  administrative  duties  of  the  court    These  officers  are  deprived  of 
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the  strict  judicial  function  of  deciding  an  issue  duly  framed,  but  upon 
them  are  devolved  only  those  quasi  Judicial  functions  which  the  act  calls 
"  administrative  duties."  Auditing  the  accounts  of  an  assignee  is  among 
those  administrative  acts  which  pertain  thus  peculiarly  to  the  register. 
In  auditing  an  account,  the  register  may,  therefore,  cross-examine  all  wit- 
nesses, and  summon  such  other  witnesses  as  he  may  deem  proper.  In  re 
John  J.  Staff,  43  How.  I*r.  110;  s.  c.  5  Ben.  574;  in  re  Abraham  B.  Clark, 
9  B.  R.  G7. 

An  account  to  which  a  witness  refers  in  his  testimony  may  properly 
be  regarded  as  evidence  of  the  items  of  alleged  services  and  disburrse- 
ments,  but  the  items  must  be  explained  as  to  the  occasion  and  necessity 
and  value  of  the  services,  and  the  occasion  and  necessity  and  amount  of 
the  disbursements,  and  how  they  came  to  he  rendered  and  made,  and 
whether  they  are  in  any  part  proper  items  for  the  account,  or  whether 
they  ought  to  be  compensated  through  some  other  form  of  proceeding. 
In  re  John  J.  Sfaff,  43  How.  Tr.  110;  s.  c.  5  Ben.  574. 

Quaere,  (>an  an  attorney  for  the  assignee  retain  moneys  collected  by 
him  until  his  fees  are  paid?     In  re  Jolin  J.  Staff,  42  How.  I"r.  414. 

The  register  sliould  proceed  to  audit  the  accounts  without  first  requir- 
ing that  moneys  in  dispute  sliall  lie  deposite<l  in  banlv.  AVhen  tlie  ac- 
counts are  audited,  sueli  order  may  Ix^  made  as  may  seem  necessary. 
Ibid. 

When  no  reason  is  sliown  wliy  an  assignee  should  mal\e  an  amend- 
ment to  liis  return,  how  such  an  amendment  is  proper  or  neoessary,  or 
what  particular  object  is  to  l)e  subsiTved  l»y  his  malting  it,  or  wliat  in- 
terest of  tlie  l)aukrui)t  is  to  be  promoted  l)y  mal\ing  it.  or  to  be  injurt^l 
by  not  malviug  it,  lie  will  not.  be  reipiired  to  make  it.  In  re  Kiugon.  3 
B.  li.  44(>;  s.  c.  3S  How.   Pr.  3U2. 

Tlio  register  lias  the  power  to  order  the  payment  of  fees  and  expenses 
incurred  iu  the  procn'cdiiigs,  out  of  funds  in  the  hands  of  the  assignt^e. 
In  re  Lane,  1>  B.   It.  :UiO;  s.  c  3   Ben.  OS. 

(d)  This  undoubtedly  ineans  i)r()tectioii  to  tlie  bankrupt  from  being  ar- 
rested iu  cases  where  ho  is  not  liable  to  arrest.  In  re  L.  Olaser,  1  B,  R. 
33(5;  s.  c.  2  J^en.  ISd;  s.  c.  1  L.  T.  B.  57. 

(e)  111  some  districts  it  is  the  i)ractice  of  the  registers,  where  no  party 
deiiiaiids  the  exaiuiiiatioii  of  the  haiikruiit.  to  examine  him  of  their  own 
acc<n'(l.  F(»r  a  siMM-iiiieu  of  sucli  aii  cxaniinatiou,  vide  1  B.  11.  1.35.  In  iv 
Sherwood  (iiotcK  1  B.  U.  :i44:  s.  c.  (\  IMiila.  4(11.  Vide,  also.  Rule  VII;  in 
re  l^iaiidi,  2  i:.  U.  215;  iu  re  AVin.  U.   I.oug.  3  B.  R.   (quarto)  m. 

Wlicn  tlu'  l»ankrni»l  asks  to  be  discliarircd,  he  must  submit  himself,  if 
rc'iuirrd.  to  l)o  examined,  with  a  view  to  show  v»-heth(»r  he  has  made  a 
full  and  TiJr  surrender.     Iu  re  T.randt,  2  B.  K.  215.      • 

TlH're  is  no  last  exMininatiou  iu  haukru])tcy.  nor  any  examinatiim  at 
all.  unless  s]ieeially  (ir<Ier(Ml.     I'.  S.  v.  Clark.  4  B.  K.  50;  s.  c.  1  L.  T.  B. 

2:17:  s.  c.  :;  K.  T.  r..  22.-.. 

(f»  rn«h'r  this  clause  and  I'oi'in  No.  4.  the  register  to  whoui  a  ease  is 
referred  has  all  lli<'  i)n\vei-s  of  the  district  court,  exeopt  to  coiuiuit  for  con- 
ieni]>t,   or  de<i(le  any   quest  inn  conrerniUL,'-  the  allowance  of  a  discharge. 
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unless  an  issue  of  law  or  fact  is  raised  and  contested  by  a  party  to  the 
proceedings.  In  re  Gettleson,  1  B.  R.  604;  in  re  Lanier,  2  B.  IL  154;  in  re 
Brandt,  2  B.  R.  215. 

The  proceedings  before  a  register  are  to  be  conducted  by  hifn  with  the 
exercise  of  proper  legal  discretion,  and,  subject  to  that  rule,  are  entirely 
irithln  his  control.  If  a  party  refuses  to  proceed,  the  case  must  proceed 
without  him.  No  general  inflexible  law  can  be  laid  down  in  respect  to 
adjournments  or  postponements.  Every  case  must  be  treated  on  its  own 
merits,  and  accohdlng  to  the  best  Judgment  of  the  register.  In  re  Hyman, 
2  B.  R^  333;  s.  c.  36  How.  Pr.  282;  s.  c.  3  Ben.  28. 

When  a  matter  18  specifically  referred  to  the  register  for  examination, 
he  can  not  inquire  into  the  capacity  of  the  parties  to  litigate.  His  duty 
is  to  take  the  proofs  under  the  order  of  reference,  and  he  is  bound  to  con- 
sider that  every  question  as  to  the  competency  of  the  party  to  present  the 
objections,  and  of  regularity  in  their  reception  and  reference,  has  been 
acted  on  and  disposed  of  by  the  court  In  re  Brown  King,  1  N.  Y.  Leg. 
Obs.  22;  s.  c- 4  Law  Rep.  320 

If  the  bankrupt  is  a  party  to  a  submission  of  a  controversy  to  a  register, 
he  is  bound  by  the  decision  in  a  collateral  action.  Johnson  v.  Worden, 
13  B.  R.  336;  s.  c.  47  Vt.  457. 

If  a  register  determines  the  amount  due  on  a  claim  without  hearing 
the  claimant,  or  appointing  a  time  for  hearing,  his  determination  is  not 
conclusive,  although  the  claimant  and  the  assignee  agreed  to  leave  it  to 
him  for  adjustment.  Moran  v.  Bogert,  14  B.  R.  393;  s.  c.  16  Abb.  Pr. 
(N.  S.)  303;  s.  c.  10  N.  Y.  Supr.  603. 

Act  of  1898,  Ch.  5,     *     *     *      §  43.  Ecfcrcc's  Absence  or 

Disability. —  (a)  Whenever  the  oflRce  of  a  referee  is  vacant,  or  its 
occupant  is  absent  or  disqualified  to  act,  the  judge  may  act,  or  may 
appoint  another  referee,  or  another  referee  holding  an  appointment 
under  the  same  court  may,  by  order  of  the  judgie,  temporarily  fill 
the  vacancy. 

Act  of  1898,  Cn.  4,  *  *  *  §  41.  Contempts  be'fore  Ref- 
erees.—  (a)  A  person  shall  not,  in  proceedings  before  a  referee,  (1) 
disobey  or  resist  any  lawful  order,  process,  or  writ;  (2)  misbehave 
during  a  hearing  or  so  near  the  place  thereof  as  to  obstruct  the  same; 
(3)  neglect  to  produce,  after  having  been  ordered  to  do  so,  any  perti- 
nent document;  or  (4)  refuse  to  appear  after  having  been  subpoenaed, 
or,  upon  appearing,  refuse  to  take  the  oath  as  a  witness,  or,  after 
having  taken  the  oath,  refuse  to  be  examined  according  to  law: 
Prozided,  That  no  person  shall  be  required  to  attend  as  a  witness 
before  a  referee  at  a  place  outside  of  the  State  of  his  residence,  and 
more  than  one  hundred  miles  from  such  place  of  residence,  and  only 
in  case  his  lawful  mileage  and  fee  for  one  day's  attendance  shall  be 
first  paid  or  tendered  to  him. 
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(b)  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person 
shall  do  any  of  the  things  forbidden  in  this  section.  The  judge  shall 
thereupon,  in  a  summary  manner,  hear  the  evidence  as  to  the  acts 
complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  doing, 
punish  such  person  in  the  same  manner  and  to  the  same  extent  as 
for  a  contempt  committed  before  the  court  of  bankruptcy,  or  commit 
such  person  upon  the  same  conditions  ^as  if  the  doing  of  the  for- 
bidden act  had  occurred  with  reference  to  the  process  of,  or  in  the 
presence  of,  the  court. 

Where  an  order  is,  in  effect,  a  final  order  for  payment  of  money,  whether 
the  proceeding  in  which  it  is  made  is  of  equitable  or  legal  cognizance, 
it  can  not  be  enforced  by  imprisonment  upon  the  theory  of  a  contempt. 
In  re  The  Atlantic  Mut.  Life  Ins.  Co.,  17  B.  R.  368. 

Act  of  1898,  Cn.  4,  §  22.  Reference  of  Cases  after  Adjudica- 
tion.—  (a)  After  a  person  has  been  adjudged  a  bankrupt  the  judge 
may  cause  the  trustee  to  proceed  with  the  administration  of  the 
estate,  or  refer  it  (1)  generally  to  the  referee  or  specially  with  only 
limited  authority  to  act  in  the  premises  or  to  consider  and  report 
upon  s])ecifiod  issues;  or  (2)  to  any  referee  within  the  territorial 
jurisdiction  of  the  court,  if  the  convenience  of  parties  in  interest 
will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does  not  do 
business,  reside,  or  have  his  domicile  in  the  district. 

(b)  The  judge  may,  at  any  time,  for  the  convenience  of  parties 
or  for  cause,  transfer  a  case  from  one  referee  to  another. 

Act  of  IBfw,  §  4990.  Xo  register  shall  have  power  to  commit  for 
contenii)t,  or  to  make  adjudication  of  bankrujitey  when  opposed;  or 
to  decide  upon  the  allowance  or  sus})ension  of  an  order  of  discharge. 

St^uute  revised  — Marcli  2,  1S<;7.  oli.   17(5,  §  4,  14  Stat.  519. 

Apt  of  I.SOR,  Cn.  ."),  g  42.  Records  of  Referees. —  (a)  The  records 
of  all  proc'(HMli]igs  in  each  case  l^'fore  a  referee  shall  be  kept  as  nearly 
as  may  br  in  the  same  manner  as  records  arc  now  kept  in  e([uity 
cases  in  circuit  courts  of  tlu^  I'nitcd  States. 

(b)  A  record  of  tlie  procecMlings  in  each  ease  shall  be  kept  ini 
a  separate*  book  <»r  Ixxiks.  ;in<l  shall,  together  with  the  papers  on 
file,  constitute  the  records  of  the  case. 

(c)  The  book  or  ]H)ok>  containing  a  record  of  the  proceedings 
shall,  when  the  ca-e  is  concluded  before  the  referee,  be  certified  to 
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by  him,  and,  together  with  such  papers  as  are  on  file  before  him, 
be  transmitted  to  the  court  of  bankruptcy  and  shall  there  remain  as 
a  pctrt  of  the  records  of  the  court. 

Act  OF  1898,  Ch.  1,  ♦  ♦  ♦  Clerk.— (5)  "Clerk"  shall  mean 
the  clerk  of  a  court  of  bankruptcy. 

Act  of  1867,  §  5000.  Every  register  shall  make  short  memoranda 
of  his  proceedings  in  each  case  in  which  he  acts,  in  a  docket  to  be 
kept  by  him  for  that  purpose,  and  shall  forthwith,  as  the  proceedings 
are  taken,  forri^ard  to  the  clerk  of  the  district  court  a  certified  copy 
of  these  memoranda,  which  shall  be  entered  by  the  clerk  in  a  proper 
minute-book  to  be  kept  in  his  office. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  4,  14  Stat.  519. 

Act  of  1867,  §  5001.  The  judge  of  a  district  court  may  direct  a 
register  to  attend  at  any  place  within  the  district  for  the  purpose 
of  hearing  such  voluntary  applications  under  this  Title  as  may  not 
be  opposed,  of  attending  any  meeting  of  creditors,  or  receiving  any 
proof  of  debt,  and  generally,  for  the  prosecution  of  any  proceedings 
under  this  Title. 

Statute  revised  —  March  2. 1867,  ch.  176,  §  5, 14  Stat  519. 

The  register  can  not  fulfill  the  requirements  of  his  ofi^elal  duty  by  hold- 
ing occasional  monthly  sessions  In  a  county  of  his  district  in  which  he  does 
not  reside,  on  days  of  his  own  appointment.  He  should  have  an  office, 
attended  by  himself  or  resident  clerk,  where  the  docket,  minutes,  and 
papers  of  every  bankruptcy  In  such  county  are  securely  kept,  and  are  al- 
wa.vs  open  during  the  hours  of  business  to  the  Inspection  of  those  Inter- 
ested.   In  re  Sherwood,  1  B.  R.  344;  s.  c.  6  Phlla.  461. 

For  Improper  conduct  a  case  may  be  transferred  from  one  register  to 
another.    In  re  J.  0.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113. 

Act  op  1867,  §  6002.  Every  register,  so  acting,  shall  have  and 
exercise  all  powers,  except  the  power  of  commitment,  vested  in  the 
district  court  for  the  summoning  and  examination  of  persons  or  wit- 
nesses, and  for  requiring  the  production  of  books,  papers,  and  docu- 
ments. 

Statute  revised  —  March  2, 1867,  ch.  176,  §  .5,  14  Stat  519. 

A  witness  Is  bound  to  attend  although  the  summons  is  served  on  him  In 
another  district,  if  he  does  not  live  more  than  one  hundred  miles  from  the 
place  where  the  register  requires  Ijim  to  attend.  In  re  Wm.  S.  Woodward, 
12  B.  R.  297;  8.  c.  10  Pac.  L.  R  214. 
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Act  of  1898,  Ch.  4,  §  21.  Evidence. —  (a)  A  court  of  bank- 
luptcy  may,  upon  application  of  any  officer,  bankrupt,  or  creditor, 
uy  Older  require  any  designated  person,  including  the  bankrupt,  who 
IS  a  couipetent  witness  under  the  laws  of  the  State  in  which  the 
proceedings  are  pending,  to  appear  in  court  or  before  a  referee  or 
the  judge  of  any  State  court,  to  be  examined  concerning  the  acts, 
conduct,  or  property  of  a  bankrupt  whose  estate  is  in  process  of 
administration   under  this  x\ct. 

(b)  The  right  to  take  depositions  in  proceedings  under  this  Act 
shall  be  determined  and  enjoyed  according  to  the  United  States 
laws  now  in  force,  or  such  as  may  be  hereafter  enacted  relating  to 
the. taking  of  depositions,  except  as  herein  provided. 

(c)  Notice  of  the  taking  of  depositions  shall  be  fileil  with  the 
referee  in  every  case.  When  depositions  are  to  be  taken  in  opposi- 
tion to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the 
claimant,  and  when  in  opposition  to  a  discharge  notice  shall  also 
be  served  upon  the  bankrupt. 

(d)  Certified  copies  of  proceedings  before  a  referee,  or  of  papers, 
when  issued  l)v  the  clerk  or  referee,  shall  be  admitted  as  evidence 
with  like  force  and  ell'ect  as  certified  copies  of  the  records  of  district 
courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence. 

(e)  A  certified  co])y  of  the  order  approving  the  bond  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the 
title  to  the  ])ro]^erty  of  the  bankrupt,  and  if  recorded  shall  impart 
the  same  notice  tliat  a  deed  from  the  bankrupt  to  the  trustee  if 
recorded  woidd  have  imparted  had  not  bankruptcy  proceedings  in- 
tervciu^d. 

(f)  A  certified  copy  of  an  order  confinuinG^  or  setting  aside  a 
com  posit  ion,  or  liTniitin.iz"  or  setting  aside  a  discharge,  not  revoked. 
pliall  he  cvifloiic(>  of  the  jurisdiction  of  tlu^  court,  the  reorularitv  of 
the  ]tro(OodiuL's,  and  of  the  fact   that  the  order  was  made. 

(^/)  A  certified  cooy  of  an  orcler  c<»nfiruiing  a  coiii])osition  ^ha1I 
constitute  evidence*  of  llie  revest iiii:-  «)f  the  title  of  his  pro])ertv  in 
the  haiikru])!.  and  if  i"eeord<'d  slinll  ini))art  the  same  notice  that  a 
deed   U'n}n  tlie  trustee  to  Ihe  l>aid<ru)»t  if  rccru'ded  would  impart. 

Act  ()!■  I'^fiT.  J  .^rio:',.  T'^videiue  or  exanniiation  in  any  of  the  pro- 
rocdiuL*"?  under  llii-  Title  niav  he  taken  Itefore  the  court,  or  a  roiiister 
■n  hankrni>iev.  t'/tv/  tvi.t  or  in  writiuLT,  before  a  commissioner  of 
ilie  circuit  court,  or  hv  afli-Lnit,  or  on  commission,  and  the  court 
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may  direct  a  reference  to  a  register  in  bankruptcy,  or  other  suitable 
person,  to  take  and  certify  such  examination,  and  may  compel  the 
attendance  of  witnesses,  the  production  of  books  and  papers,  and 
the  giving  of  testimony  in  the  same  manner  as  in  suits  in  equity 
in  the  circuit  court. 

• 

Statute  revised  —  March  2,  1867,  ch.  176,  §  38,  14  Stat.  635.  Prior  Stat- 
ute —  August  19,  1841,  ch.  9,  §  7,  5  Stat  446. 

The  provisions  of  this  section  in  regard  to  the  talking  of  testimony,  regu- 
late the  proceedings  with  such  minute  detail  that  they  must  be  held  ex- 
clusive. Testimony  to  be  used  in  a  case  of  involuntary  banliruptcy  can 
not  be  taken  on  mere  notice,  but  must  be  taken  on  commission.  In  re 
Dunn  et  ai.,  9  B.  R.  487;  s.  c.  12  Blatch.  42. 

A  commission  may,  on  the  application  of  the  assignee,  be  issued  to  take 
the  examination  of  a  witness  in  another  State,  and  if  the  witness  refuses 
to  testify,  the  circuit  court  for  that  State  may  punish  him  for  a  refusal  to 
testify.    In  re  John  J.  Johnston,  14  B.  R.  569;  s.  c.  13  Pac.  Lr.  R.  54. 

Acts  of  1867  and  1874,  §  5004.  All  depositions  of  persons  and 
witnesses  taken  before  a  register,  and  all  acts  done  by  him,  shall 
be  reduced  to  writing,  and  be  signed  by  him,  and  shall  be  filed  in 
the  clerk's  office  as  part  of  the  proceedings.  He  shall  have  power 
to  administer  oaths  in  all  cases,  and  in  relation  to  all  matters  in 
which  oaths  may  be  administered  by  commissioners  of  circuit  courts. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  5,  14  Stat,  519. 

§  5005.  Parties  and  witnesses  summoned  before  a  register  shall 
be  bound  to  attend  in  pursuance  of  such  summons  at  the  place  and 
time  designated  therein,  and  shall  be  entitled  to  protection,  and  be 
liable  to  process  of  contempt  in  like  manner  as  parties  and  witnesses 
are  now  liable  thereto  in  case  of  default  in  attendance  under  any 
writ  of  subpoena. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  7,  14  Stat.  520.  Prior  Statute 
—  AprU  4,  1800,  ch.  19,  §  15,  2  Stat.  25. 

§  5006.  Whenever  any  person  examined  before  a  register  refuses 
or  declines  to  answer,  or  to  swear  to  or  sign  his  examination  when 
taken,  the  register  shall  refer  the  matter  to  the  judge,  who  shall 
have  power  to  order  the  person  so  acting  to  pay  the  costs  thereby 
occasioned,  and  to  punish  him  for  contempt,  if  such  person  be  com- 
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pellable  by  law  to  answer  such  question  or  to  sign  such  examination. 
See  ante,  Act  of  1898,  ch.  5,  §  41. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  7,  14  Stat.  520.  Prior  Statute 
—  April  4,  1800,  ch.  19,  §§  14,  25,  2  Stat.  25,  28. 

Where  a  commission  issued  by  another  court  is  not  accompanied  by  In- 
terrogatories, and  doe«  not  furnish  any  information  as  to  what  the  inquiry 
is  to  which  the  examination  of  the  witness  is  to  l>e  directed,  it  is  impos- 
sible to  determine  whether  the  questions  which  the  witness  refuses  to  an- 
swer are  or  are  not  pertinent  to  the  inquiry,  and  an  attachment  can  not  be 
granted.    In  re  S.  Glaser,  2  B.  R.  308. 

A  creditor,  though  the  wife  of  the  bankrupt,  is  a  competent  witness.  In 
re  Richards,  17  B.  R.  562. 

Bankruptcy  proceedings  are  matters  of  record,  though  not  required  to 
be  rcH'orded  at  large.  Copies  duly  certified  by  the  clerk,  under  seal  of  the 
court,  are  in  all  cases  and  in  all  courts  of  the  country  prima  facie  evidence 
of  the  facts  stated  therein.  Tumbull,  Jr.  v.  Payson,  Assignee,  16  B.  B. 
440. 

Act  of  Cougres.^  of  1700,  in  relation  to  authentication  of  records,  does  not 
relate  to  proceedings  in  the  Federal  courts.  Miller  v.  Chandler,  17  B.  R. 
251. 

A  certificate  of  discharge  slgncHl  by  the  judge,  and  attested  under  the 
seal  of  the  court,  is  not  only  sutUcicutly  authenticated,  but  is  precisely  the 
means  by  which  the  baukrupt  is  to  prove  and  to  have  the  benefit  of  his 
discharge.    (Law  of  1S()7.)    Ibid. 

"While  a  certificate  of  discliarge  is  conclusive  evidence,  in  favor  of  the 
bankrupt,  of  the  regularity  of  such  discliarge,  it  is  not  so  in  favor  of  other 
parties  who  seek  to  use  it.    Dewey  v.  Moyer,  18  B.  R.  114. 

ACT  OF  1898,  C^ii.  4,  §  2L  Transfer  of  Cases.—  (b)  The  judge 
may  at  any  time  for  the  convt'iiiciuc  of  i)artics,  or  for  e<'iuse,  transfer 
a  case  from  one   referee  to  anotlier. 

Act  or  ISOT,  g  oOOT.  Any  re^istiT  may  act  in  the  place  of  any 
otlier  register  apjiointefl  hy  and   for  the  same  district  court. 

.Statute  revised     ■  Mnrcli  'J.  lsi;7,  cli.  17<;.  §  4,  14  Stat.  olO. 

Act   01'    l.sns,   ( H.   T),   jj    in.    Compensation    of    Referees. —  (a) 

Referees  sliull  receive  as  full  e<)iii])ensation  for  their  services,  ]»ay- 
al)h»  after  tliey  are  reiidcn'tl.  a  fee  of  ten  dollars  de))ositod  witli 
tile  elerk  at  tln'  time  the  petition  is  lile(]  in  eaeli  ease,  except  wlien 
a  fee  is  ii'rT  rc(piir('(l  fi'oni  a  voliiiiiary  Itankrnpt,  and  from  estates 
wliich  li;iv('  IxM-n  adinini-tci-crj  Ix'Tore  theni  one  ])er  centum  com- 
missions uii  sums  lo  l.»e  paid  n>  dividends  and  commissions,  or  one 
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lialf  of  one  per  centum  on  the  amount  to  be  paid  to  creditors  upon 
the  confirmation  of  a  composition. 

(b)  Whenever  a  case  is  transferred  from  one  referee  to  another 
the  judge  shall  determine  the  proportion  in  which  the  fee  and 
commissions  therefor  shall  be  divided  between  the  referees. 

(c)  In  the  event  of  the  reference  of  a  case  being  revoked  before 
it  is  concluded,  and  when  the  case  is  specially  referred,  the  judge 
shall  determine  what  part  of  the  fee  and  commissions  shall  be  paid 
to  the  referee. 

Act  of  1867,  §  6008.  The  fees  of  registers,  as  established  by  law 
or  by  rules  and  orders  framed  pursuant  to  law,  shall  be  paid  to 
them  by  the  parties  for  whom  the  services  may  be  rendered. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  4,  14  Stat.  519. 

Under  the  provisions  of  this  section  and  Rule  XXIX,  where  the  as- 
signee examines  the  bankrupt  before  the  register,  the  assignee  must  pay 
the  fees  of  the  register  for  such  examination,  whether  he  haa  any  assets 
of  the  estate  or  not  In  re  Hughes,  1  B.  R.  226;  s.  c.  2  Ben.  85;  s.  e.  1 
I..  T.  B.  45;  in  re  Eidom,  3  B.  R.  160. 

Parties  who  call  for  the  examination  of  the  bankrupt  or  other  witnesses, 
can  only  be  required  to  pay  the  fees  and  expenses  for  the  direct  examina- 
tion. Those  who  cross-examine  the  witnesses  must  pay  the  fees  and  ex- 
penses of  the  cross-examination.  The  rule  applies  to  the  matter  only  as 
between  the  register  and  the  parties  for  whom  he  renders  the  services. 
The  court,  in  the  final  disposition  of  the  ease,  will  pas^  such  an  order  in 
regard  to  costs  as  equity  shall  demand.  Schofield  v.  Moorehead,  2  B.  R. 
1;  in  re  Mealy,  2  B.  R.  128;  in  re  Eidom,  3  B.  R.  160. 

The  fees  for  the  cross-examination,  so  far  as  it  may  be  necessary  to 
explain  or  qualify  any  matters  brought  out  on  the  direct  examination, 
which  may  seem  to  bear  unfavorably  upon  his  conduct  or  dealings,  or 
which  are  obscure,  must  be  paid  by  the  party  seeking  the  examination. 
In  re  G.  N.  Noyes,  11  B.  R.  111. 

If  the  bankrupt  makes  further  statements  after  the  close  of  his  direct 
examination,  he  does  so  as  a  witness  in  his  own  behalf,  and  must  pay  the 
expenses  incurred  thereby.  In  re  Mealy,  2  B.  R  128.  Contra,  in  re 
Macintire,  1  B.  R.  11;  s.  c.  1  Ben.  277. 

If  a  creditor  desires  that  a  final  examination  shall  be  reduced  to  writing 
by  the  register,  he  must  pay  for  the  services.  In  re  Alfred  Jackson,  8  B. 
R.  424. 

The  fees  to  be  paid  by  a  creditor  for  a  final  examination  made  at  his 
request,  will  not  embrace  the  per  diem  compensation  to  the  register,  nor 
his  fee  for  administering  the  final  oath,  or  for  the  certificate  of  con- 
formity, as  these  are  required  to  be  performed  if  no  creditor  appears. 
Ibid. 

A  register  has  a  lien  for  fees  on  the  fund  in  court  which  has  been 
awarded  to  the  party  for  whom  the  services  were  rendered.  In  re  Breck 
&  Schermerhorn,  13  B.  R.  216. 
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If  the  register  improperly  refuses  to  countersign  a  clieck,  he  is  not  en- 
•titled  to  a  lien  on  the  fund  for  the  services  rendered  in  making  up  ihe 
certificate  which  the  party  is  thus  compelled  to  take.  In  re  Philip  Rein, 
13  B.  K.  551. 

The  fees  of  the  register  for  the  services  under  a  reference  procured 
by  the  bankrupt  before  the  appointment  of  an  assignee,  for  the  purpose 
of  contesting  a  claim  offered  for  proof,  may  be  paid  out  of  the  estate. 
In  re  Clementina  T.  Richardson,  7  Ben.  155. 

Act  of  1898,  Ch.  4,  §  18.  Trials  by  Referee— (f)  If  the  judge 
is  absent  from  the  district,  or  the  division  of  the  district  in  whicli 
the  petition  is  pending,  on  the  nex^  day  after  the  last  day  on  which 
pleadings  may  be  filed,  and  none  have  been  filed  by  the  bankrupt 
or  any  of  his  creditors,  the  clerk  shall  forthwith  refer  the  case  to 
the  referee. 

(g)  Upon  the  fiUng  of  a  voluntary  petition  the  judge  shall  hear 
the  petition  and  make  the  adjudication  or  dismiss  the  petition.  If 
the  judge  is  absent  from  the  district,  or  the  division  of  the  district 
in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall 
forthwith  refer  the  case  to  the  referee. 

Act  of  18G7,  g  5001).  In  all  matters  where  an  issue  of  fact  or  of 
lew  is  raised  and  contested  l)y  any  ])arty  to  the  proceedings  before 
any  register,  he  shall  cause  the  question  or  issue  to  be  stated  by 
the  o])posiiig  jmrties  in  Mriting,  and  he  shall  adjourn  the  same  into 
court  for  decision  by  the  judge. 

Statute  rovised  — March  2.  1807,  oh.  170,  §  4,  14  Stat.  519. 

The  issue  of  fact  or  law  must  bo  au  issue  actually  raised  and  existing, 
and  one  which  has  arisen  out  of  iH'occodinjrs  whidi  have  taken  place, 
and  not  an  issut*  lil^cly  to  arise,  or  Avhich  may  be  raised  therejifter.  In  re 
J.  rulvor,  1  B.  R.  -10;  s.  c.'  1  lU'U.  381. 

It  is  till*  duty  of  llic  n'.i:isicr  to  adjourn  tlie  issue  into  court  without  any 
rtMiucsl  to  tlijit  cn'rct  l)y  a  coiitt  stintr  party.  But  still  such  an  adjourn- 
ment is  a  iM'oceodin;::  which  a  cdntcstiu}:'  party  may  waive,  and  where  he 
does  wnive  it,  Ijy  subinittiiiL:  tlii'  derision  of  the  issue  to  the  register, 
he  can  not.  after  tindinir  tliat  tlie  cpiestion  is  decided  ajrainst  him,  then 
ask  leave  to  liavi*  it  adjourned  into  court.  In  re  Patterson,  1  B.  R.  HX); 
s.  e.   1   l*»cii.  ^4S. 

1'lie  urniiiHl  (,]'  nbicctiou  should  l)e  stated,  otherwise  no  point  or  ques- 
tion or  is-ue  is  lucsiiilcd  or  raisod.  In  re  Levy  et  al..  1  B.  R,  130;  s.  c. 
1    r.cn.  -IIm;:   in   iv   I'rMlcnburLi-.   1    !>.   1{.  LT.S;  s.  e.  2  Ben.  133. 

An  olijcciinn  lo  a  <in(sti(in  or  ans\\(M'.  in  the  conrse  of  an  examination 
brfiirc  a  re-isicr.  dfus  not  raise  a  (luesiion  or  issue  of  law  which  can  be 
adjijurned  into  court.     In  re  Levy  et  al.,  1  B.  R.  13<»:  s.  c  1  Ben.  400. 
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As  the  application  by  a  bankrupt  for  leave  to  amend  can  not  be  opposed^ 
no  issue  of  fact  or  law  within  this  section  can  be  raised  or  contested  in 
regard  to  it.    In  re  Watts,  2  B.  R  447;  s.  c.  3  Ben.  ICC;  s.  c.  2  L.  T.  B.  74. 

An  objection  to  an  application  for  the  examination  of  the  banl&rupt 
raises  an  issue  of  law  which  should  be  adjourned.  In  re  Patterson,  1 
B.  R.  100;  s.  c.  1  Ben.  44& 

An  issue  of  fact  or  of  law  raised  upon  testimony  taken  in  opposition 
to  the  proof  of  a  debt,  must  be  adjourned  into  court.  In  re  Clark  &  Bin- 
ninger,  C  B.  IL  202. 

A  party  who  seeks  to  review  the  act  of  a  register  must  do  so  in  a  re- 
spectful manner,  and  if  he  makes  a  wanton  attack  upon  his  character, 
he  is  liable  to  be  punished  for  contempt.  In  re  Breck  &  Schermerhom, 
13  B.  R.  216. 

Acts  of  1867  and  1874,  §  5010.  Any  party  Bhall,  during  the 
proceedings  before  a  register,  be  at  liberty  to  take  the  opinion  of  the 
district  judge  upon  any  point  or  matter  arising  in  the  course  of  such 
proceedings,  or  upon  the  result  of  such  proceedings,  which  shall  be 
stated  by  the  register  in  the  shape  of  a  short  certificate  to  the  judge, 
who  shall  sign  the  same  if  he  approve  thereof;  and  such  certificate 
so  signed,  shall  be  binding  on  all  the  parties  to  the  proceeding;  but 
every  such  certificate  may  be  discharged  or  varied  by  the  judge  at 
chambers  or  in  open  court. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  6,  14  Stat.  520. 

It  is  only  a  party  to  the  proceedings  who  can  take  the  opinion  of  the  dls 
trlct  judge  on  a  certificate  of  the  register.    The  word  '*  party  "  means  the 
bankrupt  or  a  creditor.    It  does  not  mean  a  witness  who  Is  not  the  bank- 
rupt or  a  creditor.    In  re  Fredenburg,  1  B.  R.  268;  s.  c.  2  Ben.  133;  in  re 
Ck)mstock  &  Co.,  13  B.  R.  193;  s.  c.  3  Saw.  517. 

The  act  only  contemplates  the  certifying  of  questions  which  actually 
arise.  The  questions  which  can  be  certified  are:  1.  Any  issue  of  fact  or  of 
law  raised  and  contested  by  any  party  to  the  proceedings;  but  It  must  be  an 
issue  actually  raised  and  existing,  and  one  which  has  arisen  out  of  the 
proceedings  which  have  taken  place,  and  not  an  issue  likely  to  arise  or 
which  may  be  raised  thereafter.  2.  Any  \yo\nt  or  matter  arising  in  the 
course  of  the  proceedings,  or  upon  the  result  of  the  proceedings;  but  it 
must  be  a  point  or  matter  which  has  arisen  in  the  course  of  the  proceed- 
ings which  have  taken  place,  or  a  point  or  matter  which  has  arisen  upon 
and  after  the  result  of  the  proceedings  which  have  taken  place,  and  not  a 
point  or  matter  likely  to  arise  or  which  may  be  raised  thereafter,  or  after 
a  result  shall  have  been  arrived  at.  3,  Any  question  stated  by  consent  of 
the  parties  concerned  in  a  special  case;  but  it  must  be  a  question  to  which 
there  are  two  parties,  and  one  which  has  arisen  out  of  the  proceedings 
which  have  taken  place.  Nothing  is  to  be  certified  or  decided  except  what 
Is  necessary  to  be  decided  to  enable  the  case  to  progress  properly.  Ques- 
tions which  thus  necessarily  arise  are  to  be  decided  as  and  when  they  thus 
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arise,  and  are  not  to  be  anticipated.  In  re  J.  Pulver,  1  B.  R.  46;  s.  c.  1 
Ben.  381;  in  re  J.  W.  Wriglit,  1  B.  R.  393;  in  re  Sturgeon,  1  B.  R.  408;  in 
re  Bray,  2  B.  R.  139;  in  re  Levy  et  al.,  1  B.  R.  13G;  a  c.  1  Ben.  496. 

Objections  to  questions  and  answers  in  the  course  of  an  examination, 
wlien  put  in  proper  form,  may  be  certified.  In  re  Levy  et  al.,  1  B.  R.  130; 
s.  c.  1  Ben.  490. 

Where  the  register  desires  to  receive  Instructions  as  to  his  otiicial  duty, 
or  in  regard  to  matters  pending  before  him,  there  is  no  objection  to  his 
adopting  a  course  analagous  to  that  prescribed  by  this  section.  In  re 
Slier  wood,  1  B.  R.  344;  s.  c.  0  Phila.  401. 

If  a  register  improperly  refuse  an  application  for  leave  to  amend,  the 
bankrupt  can,  under  this  section,  take  the  opinion  of  the  Judge  on  the 
question,  by  means  of  a  certificate  from  the  register.  In  re  Watts,  2  B.  R. 
447;  s.  c.  3  Ben.  100;  s.  c.  2  L.  T.  B.  74. 

No  opinion  will  bo  given  un  a  question  improperly  certified.  In  re  Stur- 
geon, 1  B.  R.  498;  in  re  J.  W.  Wright,  1  B.  R.  393;  in  re  Bray,  2  B.  R. 
139. 

It  has  been  decided  that  the  following  queistions  can  not  l)e  certified  un- 
der this  section. 

No  question  concerning  the  right  of  a  bankrupt  to  his  discharge.  In  re 
Mawson,  1  B.  R.  2(>r>;  s.  c.  2  Ben.  122. 

No  question  concerning  tlio  elTcct  of  a  discharge  to  release  a  particular 
debt.    lu  re  Bray.  2  B.  R.  139. 

No  question  as  td  the  disiK>sqtion  that  an  assignco  shall  make  of  certain 
proi)eity  before  his  application  for  a  settlement  of  bis  final  accounts.  In 
re  SturgtH)n,  1  B.  U.  498. 

No  question  couct^ruiiig  the  title  to  property  not  arising  In  a  prociH^diug 
coneerning  such  property,  or  in  which  the  assigntM.^  is  a  party.  In  re  .1.  W. 
Wright,  1  B.  R.  393. 

No  quest i(m  coiiceniing  the  duty  of  a  creditor,  claiming  scK^urity,  who 
has  i)r()ved  his  claim  as  unsecured,  not  arising  on  a  motion  or  proceeding 
before  tlie  register.    In  re  Peck.  3  B.   U,  7r)7. 

No  iinestion  as  to  wlietlier  it  is  necessiU'y  fur  a  secure<l  cre<litor  to 
prove  Ills  claini  l)el'<)i"e  niMkhig  aiM>li<ati()n  to  have  the  security  sold;  the  s»> 
cured  debt  not  having  been  proved.     In  re  Stephen  V.  Haskell,  4  B.  U.  .'mS. 

Act  oi"  1S(;T.  g  oOll.  In  any  ])ro('0(Mlin^^s  williin  the  jurisdiction 
of  tlic  coint,  under  this  Title,  the  }>arties  concerned,  or  submitting 
to  such  jin-isdiction.  in:iy.  at  any  stnp'  of  tlio  ])rocoedings,  l)y  con- 
sent, state  anv  (|ii(-li(>ns  in  a  sju'cial  cas(»  for  tin?  opinion  of  tlie 
court,  and  tlu^  judiiiucnt  «»r  tin*  i-ourt  >hall  he  final  unless  it  is  a*:"recd 
and  stat<Ml  in  tlic  -pecial  case  tliat  either  ])arty  may  appeal,  if,  in 
such  case,  an  aj»iM'al  is  allowctl  ])y  ilii^  'J'ith'.  The  ])arlics  may  also, 
if  ihcv  think  fit.  a-"r«r,  lliat  u]>un  ilic  (]Ue<ti(»n«^  raised  hy  snch  special 
ca-e  hcini:'  fiuallv  di-cidcd.  a  sum  of  iu«uu'y,  fixed  In'  tho  parties,  or 
io  he  a-ccrtaiiu'd  hy  ilu'  conri.  or  in  siu-h  manner  as  tho  court  mat 
direct,  or  anv  ju'ouertv,  or  :hc  amount  of  any  disputed  debt  or  claim, 
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shall  be  paid,  delivered,  or  transferred  by  one  of  such  parties  to  the 
other  of  them,  either  with  or  without  costs. 

Statute  revised  —  March  2,  1867,  eh.  176,  §  6,  14  Stat  520. 

Questions  a^eed  upon  and  stated  do  not  of  themselves  make  a  special 
case  within  the  meaning  of  this  section.  This  Is  not  the  proviso  of  the 
section.  It  is  not  that  parties  may  malce  a  special  case,  but  it  is  that  they 
may  "  state  any  question  or  questions  in  a  special  ca^e.'*  There  must,  of 
course,  be,  first,  parties;  and  second,  a  case  in  which  questions  can  arise 
and  be  stated.  Questions  are  to  be  decided  only  when  they  necessarily 
arise,  and  are  not  to  be  anticipated.    In  re  Stephen  V.  Hasl^ell,  4  B.  B.  558. 

Act  op  1867,  §  5012.  If  any  judge,  register,  clerk,  marshal,  mes- 
senger, assignee,  or  any  other  ofl&cer  of  the  several  courts  of  bank- 
ruptcy shall,  for  anything  done  or  pretended  to  be  done  under  this 
Title,  or  under  color  of  doing  anything  thereunder,  willfully  demand 
or  take,  or  appoint  or  allow  any  person  whatever  to  take  for  him 
or  on  his  account,  or  for  or  on  account  of  any  other  person,  or  in 
trust  for  him  or  for  any  other  person,  any  fee,  emolument,  gratuity, 
sum  of  money,  or  anything  of  value  whatever,  other  than  is  allowed 
by  law%  such  person  shall  forfeit  and  pay  a  sum  not  less  than  three 
hundred  dollars  and  not  more  than  five  hundred  dollars,  and  be 
imprisoned  not  exceeding  three  years. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  45,  14  Stat.  539. 

Act  of  1898,  Ch.  1,  §  1.  Meaning  of  Words   and   Phrases. — 

(a)  The  words  and  phrases  used  in  this  Act  and  in  proceedings  pur- 
suant hereto  shall,  unless  the  same  be  inconsistent  with  the  context, 
be  construed  as  follows:  (1)  "A  person  against  whom  a  petition  has 
been  filed  "  shall  include  a  person  who  has  filed  a  voluntary  petition; 
(6)  "corporations"  shall  mean  all  bodies  having  any  of  the  powers 
and  privileges  of  private  corporations  not  possessed  by  individuals 
or  partnerships,  and  shall  include  limited  or  other  partnership  asso- 
ciations organized  under  laws  making  the  capital  subscribed  alone 
responsible  for  the  debts  of  the  association;  (9)  "creditor"  shall  in- 
clude anyone  who  owns  a  demand  or  claim  provable  in  bankruptcy, 
and  may  include  his  duly  authorized  agent,  attorney,  or  proxy;  (14) 
"  holiday  "  shall  include  Christmas,  the  Fourth  of  July,  the  Twenty- 
second  of  February,  and  any  day  appointed  by  the  President  of  the 
Fnited  States  or  the  Congress  of  the  United  States  as  a  holiday  or 
as  a  day  of  public  fasting  or  thanksgiving;  (17)  "oath "  shall  include 
affirmation;  (18)  "officer"  shall  include  clerk,  marshal,  receiver, 
referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or  the  for- 
bidding of  an  act  by  any  officer  shall  include  his  successor  and  any 
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person  authorized  by  law  to  perform  the  duties  of  such  oflScer;  (19) 
'*  persons  "  shall  include  corporations,  except  where  otherwise  speci- 
fied, and  officers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations;  (28)  words  import- 
ing the  masculine  gender  may  be  applied  to  and  include  corpora- 
tions, partnerships,  and  women;  (29)  words  importing  the  plural 
number  may  be  a]>plied  to  and  mean  only  a  single  person  or  thing; 
(30)  words  importing  the  singular  number  may  be  applied  to  and 
mean  several  persons  or  things. 

Act  of  18(37,  g  5013.  In  this  Title  the  word  "assignee,"  and  the 
word  "  creditor,"  shall  include  the  plural  also;  and  the  word  "  mes- 
senger" shall  include  his  assistant  or  assistants,  except  in  the  pro- 
vision for  the  fees  of  that  officer.  The  word  "  marshal "  shall  in- 
clude the  marshal's  deputies;  the  word  "person"  (a)  shall  also  in- 
clude "corporation;"  and  the  word  "oath"  shall  include  "affirma- 
tion." And  in  all  cases  in  which  any  ]>articular  number  of  days  is 
prescribed  by  this  Title,  or  shall  he  mentioned  in  any  rule  or  order 
of  court  or  general  order  which  shall  at  any  time  be  made  under 
this  Title,  for  the  doing  of  any  act,  or  for  any  other  purpose,  the 
same  shall  be  reckoned,  in  the  absence  of  any  expression  to  the 
contrarv,  exrlnsive  of  the  first  and  inclusive  of  the  last  dav,  unless 
the  last  dav  shall  fall  on  a  Sundav,  (h)  Christmas  dav,  or  on  anv 
day  appointed  hy  tlie  President  of  the  Ignited  States  as  a  day  of 
])ublic  fast  or  lluniksgivinfr,  or  on  tlie  Fourth  of  July,  in  which 
case  the  time  shall  be  reckoned  exclusive  of  that  dav  aJso. 

• 

Stnnitr  rovlserl  —  March  2.  Isr.T.  oh.  170.  §  4S.  14  Stat,  540. 

(a)  This  sect  inn  is  not  to  be  coiistniPil  as  ni)|)lyinjr  the  worrl  person  to 
include  any  other  (•on)«»r;iti()ns  n^i  snhjeet  to  the  provisions  of  tlie  act 
tlinu  those  (h'srrjhed  in  serticni  ."1L'*J.  Adams  v.  Railroad  Co..  4 
B.  R.  314;  s.  e.  0  A.  L.  Rev.  .''.(I.":  s.  e.  1  IIolni(»s.  'M);  Sweatt  v.  Boston  R.  R. 
Co.,  .5  B.  R.  2?A[  s.  r.  1  T..  T.  B.  2T.\:  in  re  Ala.  i^-  Chat  R.  R.  Co., 
0  B.  R.  107:  s.  ('.  0  lUntcli.  :VM:  s.  <•.  r»  T..  T.  B.  70. 

(1>)  T'nless  Sunclavs  ;ire  esiiecinlly  ex(ev>ted  in  the  statute,  they  are  to 
|h>  <-ounted.  Th<'  f:iir  and  unnv(ii<l;il)le  inference  from  this  clause  is.  that 
when  Sunday  is  imt  tlic  Inst  day.  it  is  not  to  he  excluded.  In  re  York  & 
TToover.  4  B.  R.  47J>:  s.  c  1   .\.M).  ('.  ('.  r.o:*.:  s.  c  1   T..  T.  B.  200. 

Ad.iudicati(m  of  banlcniptcy  made  X(»vcndM'r  2(\  lS;c,7.  Applieatjon  filed 
XovemlxM*  27.  1S«N.  TTchl  tn  he  in  time,  as  heinc:  within  the  equity  and 
ftiir  coiibtructiou  uf  becliun  TaHo.     Iu  ro  Lang.  2  B.  R.  4S0. 


TITLE  Vn. 

VOLUNTARY  BANKRUPTCY. 


Act  op  1898,  Ch.  1,  §  1.  Bankrupt,  Definition  of.—  (4) 
*' Bankrupt"  shall  include  a  person  against  whom  an  involuntary 
petition  or  an  application  to  set  a  composition  aside  or  to  revoke 
a  discharge  has  been  filed,  or  who  has  filed  a  voluntary  petition,  or 
who  has  been  adjudged  a  bankrupt. 

Ch.  3,  §  4.  Who  May  Become  Bankrupts. —  (a)  Any  person 
who  owes  debts,  except  a  corporation,  shall  be  entitled  to  the  bene- 
fits of  this  Act  as  a  voluntary  bankrupt. 

Ch.  4,  §  18.  *  *  *  Judge  or  Referee  May  Hear  the  Pe- 
tition.—  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear 
the  petition  and  make  the  adjudication  or  dismiss  the  petition.  If 
the  judge  is  absent  from  the  district,  or  the  division  of  the  district 
in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee. 

Ch.  1,  §  1.  *  *  ♦  Petition.— (20)  "  Petition '^  shall  mean 
a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or  deputy 
clerk  by  a  debtor  praying  for  the  benefits  of  this  Act,  or  by  creditors 
alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor  therein 
named. 

Booument.—  (13)  "  Document "  shall  include  any  book,  deed  or  in- 
strument in  writing. 

§  59.  Who  May  File  and  Bismiss  Petitions. — (a)  Any  quali- 
fied person  may  file  a  petition  to  be  adjudged  a  voluntary  bankrupt. 

(b)  Three  or  more  creditors  who  have  provable  claims  against  any 
person  which  amount  in  the  aggregate,  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over;  or 
if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may 
file  a  petition  to  have  him  adjudged  a  bankrupt. 

(c)  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk 
and  one  for  service  on  the  bankrupt. 
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(d)  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bank- 
rupt are  less  than  twelve  in  number,  and  less  than  three  creditors  have 
joined  as  petitioners  therein,  and  the  answer  avers  the  existence  of  a 
larger  number  of  creditors,  there  shall  be  filed  with  the  answer  a  list 
under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency 
of  such  petition  and  shall  delay  the  hearing  upon  such  petition  for 
a  reasonable  time,  to  the  end  that  parties  in  interest  shall  have  an 
opportunity  to  be  heard;  if  upon  such  hearing  it  shall  appear  that 
a  sufficient  number  have  joined  in  such  j)etition,  or  if  prior  to  or 
during  such  hearing  a  sulTicient  number  shall  join  therein,  the  case 
may  be  proceeded  with,  but  otherwise  it  shall  be  dismissed. 

(e)  In  computing  the  numl)er  of  creditors  of  a  bankrupt  for  the 
purpose  of  determining  how  many  creditors  must  join  in  the  petition, 
such  creditors  as  were  em])l()yed  by  him  at  the  time  of  the  filing  of 
the  i)elition  or  are  related  lo  him  l)y  consanguinity  or  aflinity  within 
the  third  degree,  as  determined  Ijy  tlie  common  law,  and  have  not 
joined  in  the  jjetition,  shall  not  be  counted. 

(f)  Creditors  other  than  original  petitioners  may  at  any  time  enter 
their  a])})earance  and  join  in  the  petition,  or  file  an  answer  and 
be  heard  in  o])position  to  the  ])rayer  of  the  petition. 

(g)  A  voluntary'  or  involuntary  ])etition  shall  not  be  dismissed 
bv  the  ])etitioner  (^r  petitioners  or  for  want  of  ]u*osecution  or  by 
consent   nf  parties   until  after   notice   to   the   creditors. 

A  partner  who  joinod  in  a  voluutary  jietitiou  pnrtl(ipate<l  actively  in 
tile  procrediui^s,  and  after  n  lapse  of  live  months  niove<l  to  S(^t  aside 
the  adjudication  on  tlie  ground  tliat  lie  was  induced. to  join  in  the  i)eti- 
tion  by  fraudulent  represeiitaticais  of  his  copartners:  tliat  tlie  tirni  was 
not  in  fa<'t  insolvent,  etc.  Held,  that  substantial  justice  does  not  re- 
quire tliat  <reilitors  whose  ri;«dits  have  become  fixed  should  be  subjected 
to  the  expense  and  delay  <»f  sucli  invest i^aticui,  Ixn-ause  he  inij;ht  be  able 
to  prove  tlie  fraud  alleged.     In  re  ('<uirt.  17  B.  K.  r)').'*. 

An  iidju<lir-ati(in  \\\\\  nut  1h'  set  aside  on  ^roniid  that  the  petition,  which 
Avas  sii^Mied  by  riMiuisiie  nuiiibcr  «if  <redit«)rs,  was  lU'ocured  to  be  filed  by 
the  l>ankrupt.  'I'll is  is  n«»t  fiauduleiit  unless  followed  by  a  dlschar:,'e 
that  eould  not  1m'  had  on  voluntary  proceed iuLrs.  In  re  E.  L.  Matot  & 
Co..  k;  B.  li.  4S,-,. 

I'etition  in  bankiui)tcy  held  defective  in  not  settinc:  out  the  special 
authority  of  the  president  of  a  baiilc.  who  is  one  of  the  j^etifionln.e:  cred- 
itors, to  si}>-n  and  verify  sinne  on  behalf  of  the  bank,  his  penenil  au- 
thority as  an  ollici'r  not  beiim  suthcient.  In  re  Koclie  et  al.  v.  Fox,  IG 
B.  K.   ir.l. 
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Bankmptcy  court  has  jurisdiction  to  allow  an  amendment  to  remedy 
the  defect,  where  mistakes  have  been  made  in  setting  forth  the  number 
of  creditors  and  amount  of  their  claims.    Ibid. 

No  creditor  who  has  reoeived  a  preference,  having  at  the  time  reason- 
able cause  to  believe  his  debtor  insolvent,  is  authorized  to  institute  pro- 
ceedings in  bankruptcy.    Ecker  v.  McAllister,  17  B.  11.  42. 

So  long  as  a  creditor  holds  ample  security  on  property' of  debtor,  and 
does  not  release  same,  he  is  not  counted  as  a  debtor  having  a  provabla 
debt.    In  re  Orossette  &  Graves,  17  B.  B.  208. 

But  he  may  at  any  time  release  his  security  as  to  whole  or  part  of 
the  debt,  and  if  he  does  so  seasonably,  before  the  hearing  and  decision 
as  to  quorum  of  creditors  and  debts,  he  is  entitled  to  be  ranked  as  a< 
creditor  having  a  provable  debt  and  admitted  as  such  in  determining 
whether  the  requisite  number  and  amount  have  Joined  the  petition.    Ibid. 

Allegation  of  Indebtedness  in  an  involuntary  petition  must  show  that 
the  petitioner  is  the  owner  of  the  claim;  that  he  was  still  a  creditor 
at  the  time  of  filing  the  petition.  In  re  The  Western  Sav.  &.  Trust  Co., 
17  B.  R.  413. 

Where  the  original  petition  was  ordered  dismissed  unless  the  peti- 
tiorer,  in  conjunction  with  other  creditors,  should  file  an  amended  peti- 
tion within  a  specified  time,  which  has  been  done,  and  it  appears  that 
in  the  interval  the  petitioner  has  assigned  his  demand,  the  petition  must 
be  dismissed.    Ibid. 

Where  name  of  creditor  is  stated  in  petition,  asserting  a  claim  by  a 
proper  averment,  but  omitting  the  amount,  the  claim  may  be  amended' 
by  addiufi:  the  amount,  if  done  in  good  faith.    Ibid. 

An  indorser  of  the  bankrupt's  paper,  who  has  before  the  filing-  of  the 
petition  become  absolutely  liable  to  the  holders,  by  due  notice  of  Ita 
dishonor,  is  not  a  creditor  of  the  bankrupt  at  the  time  of  such  filing, 
as  his  claim  is  only  provable  in  case  of  neglect  of  holder  to  prove.  In  re 
Riker,  18  B.  R.  393. 

Where  motion  to  dismiss  has  been  denied,  and  the  petitioning  creditors 
omit  or  decline  to  proceed,  any  other  creditor  to  tlie  required  amount 
may  continue  the  proceeding.    In  re  Sheffer,  17  B.  R.  369. 

A  merchant  is  under  obligation  to  his  creditors  to  exhibit  a  statement 
of  his  accounts,  when  demanded,  and  if  he  fails  to  do  so  he  can  not  com- 
plain of  proceedings  commenced  against  him  without  the  requisite  num- 
ber of  creditors  Joining  in  the  petition,  provided  a  sufllcient  number  join 
before  trial.    Perrin  &  Gaff  Mfg.  Co.  v.  Peale,  17  B.  R.  377. 

Petition  should  contain  averment  that  petitioners  believe  that  they 
constitute  proper  number,  and  that  the  proper  amount  is  due  them.  It 
is  not  required  that  they  should  know  such  to  be  the  fact.    Ibid. 

Any  creditor  whose  interests  are  directly  affected  by  the  proceedings 
may  intervene  and  contest  the  allegations  of  the  petition  with  regard  to 
acts  of  bankruptcy,  notwithstanding  the  debtor  fails  to  appear  on  return 
day.    In  re  Jonas,  16  B.  R.  452. 

A  general,  unsecured  creditor  is  entitled  to  intervene  and  contest  a 
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petition  in  involuntary  proceedings.  In  re  Austin,  Tomlinson  &  Webster, 
16  B.  R.  518. 

A  creditor  who  prior  to  filing  of  petition  lias  obtained  a  lien  upon  the 
property  of  alleged  bankrupt,  by  process  of  mesne  attachment,  is  entitled 
to  intervene  and  oppose  an  adjudication.  In  re  Burton  &  Watson,  17  B. 
It,  212. 

Where  upon  return  of  order  to  show  cause,  or  uiK)n  the  adjourned  day, 
tlie  petitioning  creditoi-s  fail  to  appear  or  to  proceed,  any  other  creditors, 
to  the  required  amount,  may  intervene  and  pray  an  adjudication  upon  the 
original  petition.  Such  intervening  creditor  or  creditors  need  not  consti- 
tute the  required  number  or  value  of  all  the  creditors.  (Laws  of  18(37.)  In 
re  Sheffer,  17  B.  R.  30J>. 

Certain  creditors  who  had,  since  the  filing  of  petition,  prosecuted  to 
judgment  actions  against  the  alleged  bankrupts,  and  made  levies  under 
their  executions,  moved  for  leave  to  intervene  and  contest  the  adjudica- 
tion, on  the  ground  that  the  voluntary  assignment  which  was  alleged  as 
the  act  of  bankruptcy,  was  void,  having  been  executed  by  only  three  of 
five  partners,  and  in  the  linn  name  bj-  one  of  the  partners  signing  as 
attorney-in-fact  for  the  firm;  whereas  it  was  alleged  the  partner  so  sign- 
ing for  the  firm  never  held  any  power  of  attorney  for  that  purpose.  Held, 
that  the  motion  must  be  denied;  that  the  facts  stated  do  not  make  a 
case  of  fraud  or  collusion  to  procure  an  adjudication,  to  which  the  petition- 
ing creditors  are  not  in  fact  entitled,  and  that  the  fact  that  the  moving 
creditoi*s  have  made  levies  on  tlie  i)r(>perty  since  the  filing  of  the  petition 
gives  them  no  riglits  as  against  tlie  petitioning  creditors  different  from 
that  of  creditors  at  large.    In  re  Lawrence  et  al.,  18  B.  R.  olG. 

A  petitioning  credit(M*  will  not  l)e  allowed  to  withdraw  where  rights 
of  liis  copetitioners  will  be  injured  tliereby,  though  he  has  been  induced 
to  join  in  petition  l»y  a  misrepresentation  of  one  of  the  debtors,  where 
same  was  not  as  to  any  matter  of  substance,  nor  intentionally  false.  In 
re  N'ogel  tV:   Ueynolds,  IS  B.  R.  Km. 

IVriiiissicm  to  withdraw  will  be  withlield  wlienever  the  object  and  pol- 
icy of  the  act  would  otherwise  be  defeated.     In  re  Slieffer,  17  B.  R,  ;30l>. 

Act  ok  lS(iT,  JJ  r,(il  I.  If  nny  person  residing  within  tlio  juris- 
diction of  the  rnitcd  States,  and  (»\vin<j:  (h'hts  ])rovahlo  in  })ank- 
nij)tcv  exceeding'  tlie  amount  of  three  luiiidred  doHars,  sliall  a])])ly 
hv  ])etiti()ii  nd(h-ess('d  to  tlie  jtul^'e  of  the  judicial  district  in  which 
stich  (h'hlor  has  resided  or  carriecl  on  Imsiness  for  tlie  six  months  next 
preeedinir  tlie  time  of  lilini:"  ^luh  petition,  or  for  the  lon^irest  })oriod 
diiriii""  such  >i\  m(Miih'^.  setlini:"  forth  his  ])laee  of  rosidenco,  his 
inahilitv  to  p;iv  all  ]ii>  dchts  in  full,  his  williiio^iu'ss  to  surrender  all 
his  estate  nnd  elVecls  for  tlie  henelii  of  his  creditors,  and  his  desire 
to  ohtain  his  di-eharLM'  frnm  his  dehls.  and  shall  annex  to  Ids  ])eti- 
tion  a  M-hedule.  and   inveniorv  ^   and    valuation,  in  coni])lianeo  with 


1  So  anicnilcd  bv  act   of  .luiic  l:l\   ISTl.  eh.  :UH).   ^  1.-).  IS  Stat.  1S2. 
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the  next  two  sections,  the  filing  of  such  petition  shall  be  an  act  of 
bankruptcy,  and  such  petitioner  shall  be  adjudged  a  bankrupt. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  11,  14  Stat  521.  Prior  Stat- 
ute —  Aug.  19,  1841,  ch.  9,  §  7,  5  Stat.  446. 

Who  may  File  a  Petition.—  Resident  aliens  may  take  the  benefit  of  the 
act.  This  section  makes  every  person  residing  within  the  jurisdiction  of 
the  United  States,  who  owes  a  certain  amount  of  debts,  subject  to  the  act, 
and  it  is  not  denied  that  resident  aliens  are  here  included.  If  confirma- 
tion  were  needed,  it  is  found  in  the  latter  part  of  the  section,  which  pre- 
scribes a  si)ecial  form  of  oath  for  citizens  of  the  United  States;  clearly 
showing  that  some  others  than  citizens  are  capable  of  becoming  petitioners. 
In  re  (Joodfellow,  3  B.  R.  452;  s.  c.  LoweU,  510;  s.  c.  1  L.  T.  B.  179;  s.  c. 
3  L.  T.  B.  C9. 

A  person  who  la  a  partner  in  a  foreign  firm  may  apply  for  the  benefit  of 
the  bankruptcy  law.    Cutter  v.  Folsom,  17  N.  H.  139. 

The  statute  embraces  not  merely  those  who  resided  In  the  United  States 
at  the  time  when  the  bankruptcy  law  was  passed,  but  such  as  at  any  sub- 
sequent period  become  resident  In  the  United  States.    Ibid. 

An  infant  may  file  a  petition  in  his  own  name.  In  re  Samuel  Book,  3 
Mclean,  317;  in  re  Samuel  S.  Cotton,  2  N.  Y.  Leg.  Obs.  370. 

If  a  person,  while  sane,  has  committed  an  act  of  bankruptcy,  he  may  be 
made  bankrupt  after  he  has  become  lunatic.  The  rights  of  the  Dankrupt 
will  \\e  fully  protected  by  his  guardian.    In  re  D.  Tratt,  6  B.  R.  276. 

A  feme  covert  who  is  a  sole  trader  may  apply  for  the  benefit  of  the  bank- 
ruptcy law.    In  re  Harriet  E.  Collins,  10  B.  R.  335;  s.  c.  3  Blss.  415. 

The  making  of  a  fraudulent  conveyance  does  not  prevent  the  debtor 
from  filing  a  voluntary  petition.  In  re  Chas.  P.  Houghton,  4  Law  Rep. 
482. 

Petitions  in  Voluntary  Bankruptcy.— An  illegible  petition  will  not  be 
allowed  to  be  filed.    Anon.  1  B.  R.  215;  s.  c.  15  Pitts.  L.  J.  81. 

A  petition  containing  the  required  averments,  and  having  a  sworn  sched- 
ule of  debts  and  sworn  inventory  of  property  annexed  to  it,  constitutes  the 
petition  required  by  the  act.    In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508. 

The  petition  is  sufilcient  although  the  jurat  does  not  specify  the  particu- 
lar day  on  which  the  oath  was  taken,  if  it  gives  the  month  and  year.  In 
re  Chas.  P.  Houghton,  4  Law  Rep.  482. 

The  petition  need  not  be  presented  to  the  court  simultaneously  with  its 
attestation.  The  lapse  of  nine  days  between  the  taking  of  the  oath  and 
the  filing  of  the  petition  is  no  bar  to  the  proceedings.  In  re  Aaron  Abra« 
hams,  5  Law  Rep.  328. 

No  provision  is  made  by  the  bankruptcy  act  enabling  parties  to  conduct 
proceedings  in  forma  pauperis,  and  the  act  evidently  contemplates  that 
they  shall  discharge  all  expenses  incident  to  the  prosecution  of  their  ap- 
plication. In  re  Alexander  Graves,  1  N.  Y.  Leg.  Obs.  213:  s.  c.  3  Law  Rep, 
25. 

The  petition  and  8che<lules  are  three  papers.  In  re  John  W.  Dean,  1 
B.  R.  249;  s.  c.  I  L.  T.  B.  9. 
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The  provisions  of  the  act  and  tlie  rules  serve  to  show  that  the  petition  Is 
filed  once  for  all  in  any  case;  that  if  it  is  amended,  such  amendment  does 
hot  alter  the  date  of  its  filing,  or  postpone  the  effective  vigor  of  such  filing 
to  the  time  the  amendment  to  it  is  filed;  or  that  any  petition  or  schedule 
that  is  amended  is  merely  amended,  leaving  the  original  that  is  amended 
to  stand,  so  far  as  the  question  of  jurisdiction  or  commencement  of  tlie 
proceedings  is  concerned,  in  regard  to  the  time  when  it  was  filed,  the  same 
as  if  it  were  not  amended.    In  re  Pattei-son,  1  B.  R.  125;  s.  c.  1  Ben.  508. 

The  commencement  of  proceedings  in  banltruptcy  on  the  part  of  the  peti- 
tionei",  is  the  commencement  of  a  suit  in  the  district  court  by  the  peti- 
tioner against  his  creditors,  in  which  action  the  petitioner  is  plaintiff  and 
the  creditors  defendants;  the  petitioner  asking  the  court  for  a  judgment 
against  his  creditors,  the  defendants,  discharging  him  from  his  iudebtod- 
ness  to  them.  The  defendants  have  their  day  in  court,  are  entitled  to  l>e 
heard  at  all  stages  of  the  proceedings,  and  when  the  bankrupt  files  his  ap- 
plication for  a  discharge  from  the  payment  of  his  debts,  any  single  cred- 
itor may  make  opi)osition  thereto,  by  entering  his  appearance  and  putting 
on  file  specifications  against  tlie  discharge.  Everj'  defendant  has  the  right 
to  appear  sei)arately  and  put  in  a  separate  plea  or  answer.  In  re  Julias 
L.  Adams,  2  B.  R.  272:  s.  c.  30  How.  Pr.  270;  s.  c.  3  Ben.  7;  in  re  Farrell, 
5  B.  R.  125. 

While  one  petition  is  still  pending,  without  any  discharge  or  any  discon- 
tinuance, a  stay  will  be  euteivd  of  all  proceedings  upon  another  petition 
subsequently  filed,  sf^tting  forth  the  same  debts  and  the  same  ci-editoi-s. 
In  re  Wierlaski,  4  B.  R.  :«)();  s.  c.  4  Ben.  4()8. 

When  tlie  discharge  is  refused,  because  the  bankrupt  did  not  apply 
within  the  prescribed  time,  the  result  iu  principle  Ls  the  same  as  where 
the  plaintiff  in  a  suit  at  law  is  nou  prosscd;  he  has  the  costs  of  the  first 
proci»edings  to  i)ay,  b\it  is  allowed  to  commence  again  and  to  contin\ie  un- 
til he  reaches  a  judgment  uinyn  the  merits  of  his  case.    In  re  Farrell,  5  B. 

R.  125. 

A  voluntary  bankrupt  who  has  contracted  new  debts  since  the  filing 
of  his  petition,  may  file  a  new  petition  in  bankruptcy.  In  re  P.  C.  Drisko. 
Ki  B.  R.  112;  s.  c.  14  B.  K.  7)7)1. 

The  petition  is  conclusive  evidence  tliat  the  debtor  is  insolvent,  and 
desires  to  take  the  benelit  of  the  act,  and  perhaps  the  fact  tliat  he  owes 
,^:;(iO  may  be  conclvisively  found  by  tlie  adjudication:  but  upon  a  fact 
which  goes  to  defeat  the  jnrisdietion  of  the  court  over  the  supposed  bank- 
rupt, it  can  not  1k'  so.  Sueh  a  fact  as  iliat  may  be  shown  by  plea  and 
proof  in  any  c(»nrt  by  a  person  not  estopped  to  show  it,  and  it  can  not 
be  iliat  the  only  exception  is  of  the  court  in  which  the  void  procetnlings 
tlieniselves  are  i»eii(linu',  nor  is  the  adjudication  binding  as  a  judicial  <le- 
cvov  wiiich  must  be  inii)ea(  lie(i.  if  at  all.  in  a  liigher  co\irt.  It  is  made 
ex  parte  witlioui  noii<e  to  t-rcditors.  and  is  entirely  under  the  control  of 
the  court,  upon  proof  that  it  on^lit  to  be  annidled,  at  least  bi^fore  the 
tirst  nieetiiiL;  nf  creditors.  In  ro  ( Joodfellow,  :\  B.  R.  4.V2:  s.  c.  Lowell. 
.M(>:  .s.  c,  1  1..  T.  r..  iT'.i:  s.  c.  :;  l.  t.  B.  r.t». 

If  several  jtersous.   allcirinir  themselves  to  be  iiartners,  file  a  voluntary 
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petition,  the  creditors  can  not  compel  them  to  amend  it  by  joining  other 
persons  who  are  also  alleged  to  be  partners.  In  re  Harbaugh,  Matthias 
&  Co.,  15  Pitts.  L.  J.  246;  s.  c.  24  Pitts.  L.  J.  100. 

If  several  persons  file  a  voluntary  petition  as  partners,  without  joining 
others  who  are  also  partners,  the  court,  on  the  motion  of  any  creditor, 
can  annul  the  adjudication  at  any  time  up  to  the  first  meeting  of  creditors, 
and  perhaps  at  any  time  until  the  effects  of  the  firm  have  become  so  fixed 
that  the  estate  can  not  l>e  put  In  statu  quo.    Ibid. 

The  bankrupt  by  filing  his  petition  submits  himself  personally  to  the 
Jurisdiction  of  the  court,  and  he  becomes  bound  to  obey  its  orders  ^nd  di- 
rections In  the  matter  of  his  petition  as  well  before  as  after  an  adjudica- 
tion. The  mere  filing  of  his  petition  in  conformity  with  the  statute  con- 
stitutes him  a  banljrupt,  within  the  purview  of  the  act,  before  the  adjudica- 
tion or  any  action  on  his  petition  by  the  court  This  Jurisdiction  is 
exercised  on  the  ground  that  other  persons  besides  the  bankrupt  have  an 
interest  in  the  matter  at  this  stage  of  the  proceedings.  In  re  Siamuel 
Harrfe,  3  N.  Y.  Leg.  Obs.  152. 

A  voluntary  bankrupt  can  not  withdraw  his  petition  at  his  own  pleasure, 
but  must  show  good  reason  for  doing  so.  In  all  cases,  a  party  ooming  as 
a  volunteer  into  court  in  a  matter  where  others  may  have  an  interest 
must  move  for  lil>erty  to  discontinue,  and  when  other  parties  have  ac- 
quired an  interest  in  the  proceedings,  the  court  will  either  grant  the  liberty 
on  terms  or  refuse  it  altogether  as  justice  may  require.  The  creditors 
have  an  interest  in  the  proceedings  from  the  moment  that  the  petition  la 
filed.    Ibid. 

The  dismissal  of  the  petition  prior  to  an  adjudication  is  in  the  nature 
of  a  supersedeas,  and  is  ordinarily  a  matter  of  sound  discretion  in  the 
court.    In  re  Randall  &  Reed,  1  N.  Y.  Leg.  Obs.  109;  s;  c.  5  Law  Rep.  115. 

A  voluntary  bankrupt  may,  for  good  reasons,  be  allowed  to  withdraw 
his  petition  at  any  time  before  adjudication.  In  re  Bennet.  1  Penn.  L.  J. 
145;  in  re  Randall  &  Reed,  1  N.  Y.  Leg.  Obs.  190;  s.  c.  5  Law  Rep.  115;  in 
re  Anon.,  1  Penn.  L.  J.  323;  in  re  Dudley,  1  Penn.  L.  J.  S02;  in  re  John  Gile, 
1  N.  Y.  Leg.  Obs.  87;  5  Law  Rep.  224. 

If  the  debtor  has  made  a  compromise  and  composition  of  all  his  debts, 
the  petition  may  be  dismissed  on  payment  of  costs.  In  re  Randall  &  Reed. 
1  N.  Y.  Jjeg.  Obs.  199;  s.  c.  5  Law  Rep.  115. 

If  the  debtor  does  not  choose  to  proceed  with  his  petition,  but  lets  It 
remain  in  suspense,  with  his  property  locked  up  from  his  creditors,  they 
may  intervene  for  their  own  interest  by  a  motion  for  an  adjudication, 
or  for  any  other  matter  necessary  for  the  protection  of  their  rights.    In* 
re  Samuel  Harris,  3  N.  Y.  Leg.  Obs.  152. 

If  the  assignee  refuses  to  consent  to  a  dismissal  of  the  prooeedings,  the 
court,  with  the  consent  of  the  creditors,  may  order  the  adjudication  to 
be  vacated,  and  all  further  proceedings  stayed,  on  notice  to  him  to  show 
cause  against  the  motion.  In  re  John  Gile,  1  N.  Y.  Leg.  Obs.  87;  s.  c, 
5  Law  Rep.  224. 

After  an  adjudication,  the  petition  can  not  be  dismissed  without  the 
<*oncuiTenee  and  consent  of  all  the  creditors.    Ibid. 
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Formal  pleading  in  opposition  to  a  petition  is  not  usual  or  necessary. 
Objection  to  the  person  of  the  petitioner  may  be  made  by  a  plea  In  abate- 
ment, but  the  plea  will  be  treated  merely  as  H  written  objection.  In  r© 
Samuel  Boole,  3  McLean,  317. 

The  district  court  has  power  to  hear  and  decide  all  contested  questions, 
and  to  staj'  proceedings  iinprovidently  begun.  The  act  contemplates  that 
voluntary  petitions  may  sometimes  be  contested,  for  it  provides  that  the 
register  may  make  adjudication  if  there  be  no  opposing  party.  But  it  is 
not  the  iutent  of  the  act  that  the  court  shall  inquire  whether  the  petitioner 
is  insolvent  or  not.  When  the  debtor  swears  that  he  is  unable  to  pay 
his  debts  in  full,  aud  files  the  requisite  i)etition  and  schedules,  he  has  com- 
mitted an  act  of  baulsruptcy,  and  any  creditor  may  iJien  carry  on  the 
proceedings  if  the  debtor  shall  fail  to  do  so.  His  act  is  for  the  benefit  of 
all  persons  interested,  aud  can  not  be  retracted  on  the  application  of  only 
one  of  them,  with  or  without  the  debtor's  consent.  No  notice  is  required 
to  creditors  before  adjudication,  aud  the  judge  or  register  is  only  to  in- 
quire wliether  the  delator  owes  $3tK).  Tliat  he  is  unable  to  pay  his  debt 
in  f\ill,  and  is  wilUng  to  surrender  all  his  property  is  conclusively  proved 
by  his  petition  so  far  as  a  decree  of  bankruptcy  is  concerned.  The  only 
questious  open  upon  a  voluntary  petition  are  those  whioli  go  to  the  juris- 
diction, sucli  as  residenee.  and  a  s\uii  total  of  provable  debts  of  f^iOO. 
In  re  James  L.  Fowler.  1  B.  K.  GJil;  s.  c.  Lowell,  IGl. 

A  creditor  can  not  prevent  an  adjudication  by  proving  that  the  debtor 
is  able  to  pay  his  debts,  and  that  the  only  object  in  filing  the  petition  is  to 
delay  the  collection  of  certain  executions.     Ibid. 

A  motion  to  set  aside  the  adjudication  on  account  of  the  absence  of 
certain  jurisdictional  averments  in  the  petition  can  not  be  enteilained. 
The  proper  wa'y  to  raise  such  a  (piestion  as  to  tlie  jurisdiction  of  tho 
court  is  by  s|)eciiicatiou>s  against  the  discharge  of  the  bankrupt.  In  re 
renii  ct  al..  :i  H.   U.  nsi';  s.  c.  4   lien.  5)0. 

In  what  District  Petitions  must  be  Filed.—  Tlie  bankruptcy  act  uses  The 
term  "residence"  specifically,  as  contradistinguished  from  "domicile." 
so  as  lo  free  cases  undi-r  it  from  the  dillicult  and  embarrassing  presump- 
tions and  circumstances  u|Hin  wliich  the  distinctions  between  "domicile" 
and  •'residence"  rest.  Cnnuress,  as  if  ex  industria  designing  to  escape 
tliat  region  of  dispule,  useil  a  legal  term,  about  which  there  is  no  ditli'-ulty. 
eiilier  as  to  its  jiceuraie  meaning",  or  as  to  the  facilities  of  proof  con- 
ni'ete<l  Willi  it.  "  Itesidi  lice  "  is  a  t'aet  easily  ascertained;  "domicile."  a 
question  dillicult  of  proot".  It  is  true  tliat  tlie  two  terms  are  often  used 
as  syiinnyiiioiis.  Imt  in  law  they  have  distiiiet  meaninirs.  Troceedings  in 
bankruptcy  sluuild  l>e  insiiiuied  with  rerej-euce  to  the  actual  resilience  of 
the  party,  nv  his  \)\iicr  nl'  liusiiies>,  and  not  with  reference  to  his  domicile. 
If  a  party  has  acliially  rcsidtNl  iu  one  State  during  the  trreater  ]«art  of 
the  six  iiHniilis  next  iiiiiiiediaiely  i»iec)  diuir  the  lilimr  of  the  petition,  the 
petili(»ii  must  he  lilcd  in  tlie  fiisn'irt  cfniri  for  that  State,  altho\igh  his 
family  may  have  i-esided  in  another  Siaie  during  the  whole  period.  In  re 
Watson.    1    U.   U.  <;i:i. 

'J'lie  residence  of  the  )iaiikriii>t   is  the  piar-e  wlvre  his  family  reside,  al- 
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though  be  may  make  a  temporary  sojourn  in  another  state.  Stiles  v.  Lay, 
9  Ala.  705. 

Residence  denotes  an  actual  domicile  or  Inhabitancy,  in  contradistinction 
to  a  mere  temporary  abode  in  lodging.  In  re  Israel  Kinsman,  1  N.  Y.  Leg. 
Obs.  309. 

Upon  the  hearing  of  a  petition  filed  by  a  creditor  to  vacate  the  whole 
proceedings  in  bankruptcy,  for  want  of  jurisdiction,  it  was  held  that  where 
a  person  leaves  a  foreign  domicile,  with  the  intention  of  returning  to  his 
natiTe  domicile,  and  does  so  return,  his  residence  in  his  native  domicile 
dates  from  the  day  on  which  he  left  the  foreign  domicile.  In  re  W.  S. 
Walker,  1  B.  R.  38G;  s.  c.  Lowell,  237;  s.  c.  1  L.  T.  B.  38. 

A  corporation  can  have  no  residence  out  of  a  State  by  whose  laws  it 
was  created,  and  therefore,  in  virtue  of  residence,  no  jurisdiction  *ran  be 
acquired  by  any  district  court  outside  of  such  State.  In  re  Ala.  &  Chat. 
R.  R.  Co.,  6  B.  R.  107;  s.  c.  9  Blatch.  391;  s.  c.  5  L.  T.  B.  76. 

In  a  certain  sense,  the  place  of  the  most  transient  stoppage,  ,i  mere 
purchase,  a  bargain  made  by  a  man  on  his  transit  through  a  place  would 
render  it  for  the  time  being  his  place  of  business.  Persons  resorting  to 
market  towns  to  dispose  of  produce  or  make  purchases  would  have,  iii  a 
literal  acceptation,  their  places  of  business  there  in  conducting  such  trans- 
actions. It  can  not,  however,  satisfy  this  provision  of  the  law  to  prove 
the  fact  that  the  bankrupt  is  doing  some  kind  of  business  at  the  place 
where  he  makes  his  application,  if  his  legal  residence  is  in  a  different  dis- 
trict. More  must  be  shown.  It  must  appear  distinctly  that  he  has  a 
fixed  and  notorious  employment,  pursued  by  him  in  such  manner  as  to 
denote  a  place  of  business  established  by  him  distinct  from  his  place  of 
residence.  A  fugitive  or  equivocal  occupation  that  may  continue  for  a 
long  period  or  may  terminate  instantaneously,  without  any  outward  change 
or  Indications  calculated  to  mark  its  continuance  or  character,  will  not  be 
sufilcient  to  satisfy  this  provision  of  the  law.  In  re  Israel  Kinsman,  1  N. 
Y.  Leg.  Obs.  309. 

An  agent  who  is  merely  temporarily  executing  his  agency  in  a  district 
does  not  have  a  place  of  business  in  the  district.    Ibid. 

In  its  broadest  sense,  the  term  "  business  "  includes  nearly  all  the  affairs 
In  which  either  an  Individual  or  a  corporation  can  be  actors.  Indulgence 
in  pleasure,  participation  in  domestic  enjoyment,  and  engagement  in  the 
offices  of  merely  personal  religion  may  be  exceptions  in  the  case  of  an 
Individual,  but  the  employment  of  means  to  secure  or  provide  f6r  these 
would,  to  him,  be  business,  and  to  a  corporation  these  exceptions  can  have 
no  application.  The  conduct  of  any  and  all  of  the  affairs  of  a  corporation 
is  business.  The  term,  carrying  on  business,  has  not  the  same  meaning 
as  transacting  any  of  the  debtor's  business.  There  are  in  the  carrying  on 
of  a  business  many  affairs  which  are  merely  incidental  and  which  may. 
be,  and  often  are.  transacted  elsewhere  than  at  the  place  where  the  busi- 
ness —  that  which  is  the  real  design  and  purpose  or  object  in  view  — 
Is  located,  and  such  transactions  may  be  of  such  frequent  and  even  daily 
occurrence  as  to  require  an  agency  of  considerable  duration.  Such  transac- 
tions are  not  a  carrying  on  of  business  in  the  sense  of  the  law.   *'  Carrying 


216  The  Bankhuptcy  Law. 

on  business  "  looks  to  the  scheme  and  puriwse  to  which  such  transactions 
tend,  and  not  to  the  Incidental  transactions  themselves.  The  debtor  may 
find  it  necessary  or  expedient,  in  aid  of  his  business,  to  employ  agents  or 
agencies  In  other  places  than  those  in  which  his  business  is  carried  on; 
but  the  transactions  of  such  agents  are  only  collateral  or  incidental.  They 
4o  not,  in  a  just  sense,  constitute  the  business  of  the  debtor.  It  was  not 
intended,  by  reason  of  such  transactions,  to  subject  the  debtor  to  pro- 
ceedings in  bankruptcy  where  those  agencies  are  maintained,  whether 
these  are  conducted  by  agents  under  one  name  or  another,  either  officers 
or  clerlis,  or  by  whatever  name  or  official  relation  designated.  In  re  Ala, 
r&  Chat.  R.  R.  Co.,  G  B.  R.  107;  s.  c.  9  Blatch.  301;  s.  c.  5  L.  T.  B.  76. 

A  person  who  resides  in  one  district,  where  he  was  formerly  a  member 
of  a  firm  that  h.ns  failed,  and  has  an  office  in  another  district  where  he 
receives  letttTs,  and  is  engaged  in  winding  up  the  business  of  the  firm, 
does  not  caiTy  on  business,  in  the  sense  of  the  bankruptcy  act,  in  the 
latter  district,  and  can  only  apply  in  the  district  where  he  resides.  In  re 
LitUe,  2  B.  R.  21)4;  s.  c.  3  Ben.  25. 

A  person  who  has  been  employed  as  a  clerk  fpr  more  fhan  a  year  ia 
one  district,  but  lias  resided  in  another  district,  can  not  apply  in  tlie  dis- 
trict wliere  he  has  been  employed,  but  must  apply  in  the  district  where 
he  has  n'sided.  It  win  liardly  be  said  that  a  bookkeeper  carries  on  busi- 
ness in  a  way  tliat  will  give  such  publicity  to  Iiis  occupation  or  person 
as  is  contemplated  by  the  act.  In  re  Wm.  II.  Magie,  1  B.  R.  522;  s.  c.  2 
Ben.   3(51). 

But  where  the  petitioner  is  well  known  to  l)e  doing  business  as  the 
agent  of  anotlier  party,  he  may  apply  in  the  district  wh£*re  he  transacts 
his  business.  In  re  Bailey,  1  B.  R.  (313;  s.  c.  2  Ben.  437;  in  re  Belcher,  1 
B.    R.    (5<;(;:   s.   c.   2   Ben.   4r»8. 

The  debtor  may  Iil«»  his  petition  in  the  district  in  which  he  has  resided 
or  carried  on  business  for  the  six  ninntlis  next  immediately  preceding  the 
tiling  of  the  petition,  or  for  the  h)ngcst  period  during  or  within  such  six 
U'onths  that  he  h;is  resided  or  carried  on  ])usiness  in  any  district.  The 
objeet  of  tlie  provision  is  to  bring  within  the  operation  of  the  act  ever\' 
dc])tor  wlm  li.is  i-isi«led  or  carried  on  business  in  any  district  for  any 
lengtii  of  time.  prdNided  tlie  iiroeei  diie.^s  are  instituted  in  the  district  in 
which  liis  residenre  nr  e.-irryiuir  on  of  business  lias  continued  so  long  as  to 
cover  tin*  huiLK^st  sjiMce  ol  time  iliat  lie  lins  resided  or  carrie<l  on  business 
in  any  distiiet  dnriiiLr  tlie  six  niontlis  n«'xt  Immediately  preceding  the  time 
(»f  lilinir  tlie  jM'liiion.  'I'lius.  duriiiir  ov  witliln  such  six  months,  the  debtor 
may  have  resided  or  carried  on  luisimss  in  one  district  for  two  months, 
in  {mother  for  one  moinh  and  tlii'e<'-quMiters,  In  anc^tlier  for  one  month  and 
one  (luarter,  and  in  aiioili<'r  for  one  moiilli.  In  sncli  case,  the  proper  dis- 
trict in  wliicli  to  111«'  the  i»ejiiion  is  tlie  one  in  wlneii  tlie  debtor  has  resided 
for  two  m(«ntlis.  n'hc  faci  iliat  lie  lias  carried  on  business  in  another 
disfriet  for  as  h'm:  a  iirriod  dnriuL'  ilie  six  months  as  he  carried  it  on  In 
the  district  in  Avliifh  lio  h.-is  liled  his  {.eiiiion.  clo(»s  not  deprive  the  court 
for  til*'  l.'iftcr  di^irict  of  inrisdiction  over  ilic  ease,  it  not  appearing  that 
he  carried  on  business  in  tlic  lornior  ili^trirt  for  a  l<»nger  period  during  the 
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six  months  than  he  carried  It  on  In  the  latter.  In  te  £lisha  Foster,  3  B. 
R.  236;  8.  c.  3  Ben.  386;  a  c.  1  L.  T.  B.  127;  In  re  Goodfellow,  3  B.  B.  452; 
fl.  c.  I^owell,  510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B.  60. 

When  one  partner  proceeds  against  his  copartner,  an  averment  that  the 
petitioner  for  the  six  months  next  preceding  the  application  has  been  a 
resident  of  the  judicial  district  in  which  the  petition  is  filed,  and  that  he 
and  his  copartner,  within  said  time,  were  partners  in  trade  in  said  dis- 
trict, is  sufficient  to  sustain  the  Jurisdiction  of  the  court,  if  the  proceed- 
ings are  brought  in  question  collaterally,  when  it  does  not  appear  that  the 
firm  did  business  for  a  longer  period  in  any  other  district.  Stuart  v.  Hines, 
6  B.  R.  416;  s.  c.  33  Iowa,  00;  s.  a  5  L.  T.  B.  46. 

The  statute  provides,  in  the  alternative,  that  the  debtor  may  be  declared 
bankrupt  either  in  the  district  In  which  he  resides  or  carries  on  business. 
When  once  proceedings  have  been  commenced  in  either  district.  It  is  a 
necessary  consequence  that  the  like  proceedings  can  not  be  had  In  the 
other,  and  the  Jurisdiction  is  exclusive  in  that  court  where  the  Jurisdiction 
first  attaches.    In  re  Horace  Hall,  5  Law  Rep.  269. 

Adjudication.—  The  adjudication  of  bankruptcy  ought  not  to  be  post- 
poned until  the  register  has  examined  the  petition  and  schedules,  and  certi- 
fied them  to  be  correct.    In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  ."yOS. 

The  adjudication  of  bankruptcy  Is  merely  a  certificate  or  order  made 
by  an  authorized  officer,  to  the  effect  that  the  debtor  has  become  a  bank- 
rupt. It  is  nothing  but  a  judicial  finding  of  the  fact  that  an  act  of  bank- 
ruptcy was  committed  at  some  period  prior  to  the  time  the  adjudication 
is  made.    Ibid. 

The  register  Is  to  declare  the  party  a  bankrupt,  but  has  no  authority  to 
ascertain  the  day  of  his  becoming  so.  If  he  names  the  day,  it  is  competent 
for  a  party  In  a  collateral  action  to  controvert  the  act  of  the  register,  so 
far  as  it  respects  the  fixing  of  the  day  when  the  bankrupt  becomes  such, 
and  to  say  that  it  was  not  till  long  afterward.  Rathbone  v.  Blackford, 
1  Caines,  588. 

An  adjudication  which  recites  the  act  of  March  2,  1867,  as  authority  for 
the  proceeding,  is  neither  irregular  nor  void.    Ballin  v,  Feri^t|  gg  Qa.  ^6. 

Act  of  1898,  Ch.  3,  §  7.  SchednleB  and  PetitionB. —  (8).  See 
post,  p.  314.  For  practice  in  voluntary  bankruptcy,  see  correspond- 
ing provisions  governing  involuntary  bankruptcy. 

Act  of  1867,  §  5015.  The  said  schedule  must  contain  a  full  and 
true  statement  of  all  his  debts,  exhibiting,  as  far  as  possible,  to  whom 
each  debt  is  due,  the  place  of  residence  of  each  creditor,  if  known 
to  the  debtor,  and  if  not  known,  the  fact  that  it  is  not  known;  also 
the  sum  due  to  each  creditor;  the  nature  of  each  debt  or  demand, 
whether  founded  on  written  security,  obligation,  or  contract,  or  other- 
wise; the  true  cause  and  consideration  of  the  indebtedness  in  each 
case,  and  the  place  where  snch  indebtedness  accrued;  and  also  a 
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statement  of  any  existing  mortgage,  pledge,  lien,  judgment,  or  col- 
lateral or  other  security  given  for  the  payment  of  the  same. 

Statute  revised  —  March  2,  1867.  ch.  176.  §  11,  14  Stat.  521.  Prior  Stat- 
ute —  August  19,  1841,  ch.  9.  §  1.  5  Stat.  440. 

Petitions  in  banliruptcy  must  be  full,  and  be  true  In  point  of  fact,  other- 
wise no  discharge  will  be  granted.    In  i-e  Redtield,  2  Ben.  72. 

The  Inability  to  pay  debts,  mentioned  In  this  section,  is  the  same  thing 
as  the  insolvency  mentioned  in  section  5021.  It  means  the  inability  of 
the  debtor,  then  and  there,  to  pay  accruing  debts  as  they  mature  in  the 
ordinary  way,  in  the  usual  course  of  business  or  trade,  in  that  which  is 
made  by  the  law  of  the  United  States  a  lawful  tender  in  the  payment  of 
debts.  Hardy  v.  Clark,  8  B.  R.  385;  s.  c.  1  L.  T.  B.  151;  s.  c.  3  L.  T.  B.  11: 
s.  c.  17  Pitts.  L.  J.  61;  s.  c.  2  C.  L.  N.  121. 

The  name  of  a  creditor  Nvho  has  a  lien  on  the  land  of  the  petitioner 
should  be  placed  on  schedule  A,  No.  2.     In  re  Decatur  Jones,  2  B.  R«  59. 

Wherever  the  simi  and  the  date  of  the  debt  are  given,  the  statement  is 
sufficient.     In  re  W.  I).  Hill,  1  B.  K.  16:  s.  c.  1  Ben.  321. 

Where  the  petitioner  owes  a  debt  to  a  newspaper  he  should  give  the 
names  of  the  proprietors.    Anon.,  2  B.  U.  141. 

Where  the  petitioner  owes  a  debt  to  a  firm,  it  is  safest  to  return  the 
Ijartnersliip  debt  as  due  to  the  firm,  without  naming  the  partners.  Anon., 
1  B.  R.  123. 

If  the  petitioner,  as  administrator,  has  spent  the  funds  belonging  to  the 
estate,  it  is  sufticieut  to  state  tlie  debts  as  due  to  the  estate,  and  not  to  the 
creditors  of  tliat  estate,  although  a  dividend  has  been  declared.  In  re 
John  C.  Tel)l)ets.  5  Law  Hep.  L'59. 

Tiie  alHide  and  the  post-ortice  address  should  be  both  stated,  so  that 
personal  service  may  1m»  ordered  at  the  former,  or  service  by  mall  at  the 
latter.     In  re  J.  inilver,  1  B.  H.  46;  s.  c.  1  Ben.  381. 

In  view  of  tliis  section  of  the  act,  and  of  Form  No.  1,  and  of  Rule 
XXXI II.  wlicrcver  a  debtor  states  that  the  residence  of  a  creditor  is  not 
Ivnowii.  lie  should  show  in  the  schedule,  or  in  a  separate  atfidavlt.  what 
elYorts  he  has  made  to  ascertain  the  jireseut  residence  of  the  creditor.  The 
debtor  iiuist  inaive  efforts  t<»  jiscertaiu  the  present  residence  of  his  creditors; 
and  he  can  not  satisfy  the  law  by  reposing  on  the  information  at  hand, 
and  tile  l)elief  which  he  may  possess,  without  making  anj'  efforts  to  as- 
certain  such   present   I'esidences.     Ilud. 

It  is  iiecessMvy  to  stale  in  \]\v  schedides  whether  or  not  any  note  has 
been  .u:iveii  oi-  jud,mneiit  rendej'ed,  and  ^\■heth<'r  any  person  is  liable  with 
the  (U'bior  MS  ]>;irtiiej-  or  joint  contractor.  In  re  Orne,  1  B.  R.  79:  s.  c.  1 
*r>en.  4'J<>. 

Pebts  l)Mrrc«l  by  the  stninie  of  liniitntions  should  be  placed  on  the 
scliednlcs.     In  re  .ImJui  S.  r.'riy.  1  B.  It.  -^'Jo;  s.  c.  1  L.  T.  B.  4. 

'{'he  pl.-icini:-  of  a  drhi  haried  by  llie  statute  of  limitations  upon  the 
.'^••Iieduli  s  will  noi  revive  the  debi.  In  re  Hay.  1  B.  K.  203;  s.  c.  2  Ben. 
•J.":::  in  re  l>anl.  \\  Kin-^sh  y.  1   H.  U.  :;:jli:  s.  c.  Lowell,  210;  in  re  Harden, 
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1  B.  R.  395;  s.  c.  1  L.  T.  B.  48;  In  re  John  S.  Wright,  6  Bias.  317.    Oontra, 
Horner  v.  Speed,  2  Pat.  &  H.  610. 

Absolute  accuracy  is  not  required,  for  it  is  to  be  done  as  far  as  practi- 
cable. The  provisions  of  this  section  show  that  all  the  creditors,  so  far  as 
known,  are  to  be  made  parties  by  actual  notice,  and  the  publication  is 
clearly  intended  to  those  not  I^nown  or  whose  residence  is  not  Icnown. 
Hudson  V.  Bingham,  8  B.  R,  494;  s.  c.  6  L.  T.  B.  326;  s.  c.  12  A.  L.  Reg.  G37. 

§  5016.  The  said  inventory  must  contain  an  accurate  statement 

of  all  the  petitioner's  estate,  both  real  and  personal,  assignable  under 

this  Title,  describing  the  same  and  stating  where  it  is  situated,  and 

whether  there  are  any,  and  if  so,  what  incumbrances  thereon. 

Btatute  revised  —  March  22,  1867,  ch.  176,  §  11,  14  Stat  521.  Prior  Stat- 
ute —  Aug.  19,  1841,  ch.  9,  §  1,  5  Stat,  440. 

The  schedules  must  set  forth  the  separate  items  of  the  petitionei^s  es- 
tate. In  re  W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321.  Vide  In  re  Robert 
Malcolm,  4  I-aw  Rep.  488. 

It  is  not  necessary  that  the  petitioner  shall  set  forth  a  perfect  and  com- 
plete exhibit  of  every  article;  but  the  schedule  must  be  so  explicit  that 
the  assignee  may  be  enabled  to  find  the  property,  if  necessary.  It  Is  not 
necessary  that  every  article  of  clothing  shall  be  set  out.  The  wearing 
apparel  should  be  so  set  forth  that  the  assignee  may  be  enabled  to  ascer- 
tain whether  he  can  claim  it  or  not.  In  re  Robert  Malcolm,  4  Law  Rep. 
488;  in  re  Horace  Plimpton,  4  Law  Rep.  488. 

Property  conveyed  by  the  petitioner  in  trust,  for  the  benefit  of  his 
creditors,  must  be  set  forth,  as  far  as  possible,  under  one  of  the  heads  of 
schedule  B.     In  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J;  204. 

Judgments  in  favor  of  the  petitioner  should  be  set  forth  in  schedule  B, 
No.  2  b.    In  re  Sallee,  2  B.  R.  228. 

The  statute,  though  framed  in  the  most  comprehensive  terms,  has  ref- 
erence to  some  right  or  interest  Inherent  in  the  bankrupt.  Whatever  that 
may  be,  however  contingent  or  valueless,  he  must  name  it,  and  point 
it  out  to  his  creditors.  He  is  not  permitted  to  exercise  his  own  Judgment 
as  to  its  worth  to  them.    In  re  David  H.  Robertson,  1  N.  Y.  Leg.  Obs.  20. 

The  petitioner  should  state  the  proportion  of  his  Interest  in  the  property 
of  a  firm  of  which  he  is  a  member,  but  need  not  enumerate  the  effects  in 
detail.  In  re  Nicholas  G.  Norcross,  1  N.  Y.  Leg.  Obs.  100;  s.  a  5  Law 
Rep.  124. 

The  petitioner  is  not  restricted  to  the  letters  printed  on  the  schedule. 
He  may  exhaust  the  alphabet,  and  use  other  marks,  if  he  can  thereby  set 
forth  his  property  more  lucidly.     In  re  Sallee,  2  B.  It  228. 

The  petitioner  Is  only  required  to  use  such  of  the  forms  as  are  ap- 
propriate to  and  descriptive  of  the  debts  and  property  he  is  required  to 
list.  It  would  be  absurd  to  require  him  to  file  in  addition  thereto  a  large 
mass  of  forms,  all  of  which  are  simply  blanks.  He  should  state,  however, 
the  reason  why  these  were  omitted.    Anon.,  1  B.  R.  123. 

(The  practice  in  this  particular  is  generally  regulated  by  the  rules  of 
court  for  each  district.    Blatchford's  Rules,  No.  4  — Ed.) 


220  The  Bankhuptcy  Law. 

The  term  assets  has  been  held  to  include  the  following  things,  to-wit: 

A  claim  for  unliquidated  damages.  In  re  Orne,  1  B.  K.  57;  s.  c.  1  Ben. 
361. 

Property  conveyed  to  the  petitioner  in  fraud  of  the  creditors  of  the 
grantor.     In  re  O'Bannon,  2  B.  K*  15. 

A  vested  interest  expectant  on  the  termination  of  a  life  estate.  In  re 
Bennett,  2  B.  R.  181;  s.  c.  8  A.  L.  Reg.  34;  s.  c.  25  Pitts.  L.  J.  316. 

An  insurance  on  the  petitioner's  life,  for  the  benefit  of  the  petitioner's 
wife,  whereon  premiums  have  been  paid  by  the  petitioner  after  his  in- 
solvency.    In  re  Erbeu,  2  B.  K.  181 ;  s.  c.  8  A.  L.  Reg.  34. 

Property  In  the  possession  of  the  petitioner,  which  belongs  to  a  firm  of 
which  he  has  been  a  member.  In  re  Beal,  2  B.  R.  587;  s.  c.  Lowell,  323; 
s.  c.  2  L.  T.  B.  1)5. 

The  interest  of  the  petitioner  in  the  rights  of  action,  and  credits  of  a 
firm  of  which  he  was  a  member,  although  his  Interest  in  the  firm  has  been 
levied  upon  and  sold.     Moore  v.  Rosenberger,  7  Phila.  576. 

Property  conveyed  by  the  petitioner  In  fraud  of  his  creditors.  In  re 
Hussmann,  2  B.  U.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  U  N.  177. 

Property  in  the  i)ussessiou  of  the  petitioner  covered  by  a  fraudulent 
assignment  to  which  the  creditors  have  never  assented.  Ashley  v.  Robin- 
eon,  21)  Ala.  112. 

Property  held  do  facto,  though  by  a  defeasible  title.  In  re  Beal,  2  B. 
R.  r)S7;  s.  c.  Lowell,  323;  s.  a  2  L.  T.  B.  95. 

The  money  ad vn  need  by  tlie  petit  icmer  as  security  for  fees  to  tlie  register, 
the  clerk,  and  the  marsiial.     Anon.,  1  B.  R.  123. 

The  husband's  share  in  property  left  to  him  in  trust,  for  the  sole  and 
separate  use  of  his  wife,  during;  her  life,  and  after  her  death  to  be  equally 
divided  between  tlie  husband  and  her  eliildren.  share  and  share  alike,  even 
thou.irli  tliei-e  is  a  i>rovision  in  the  will  tliat  the  property  shall  not  be  liable 
to  the  payment  of  the  debts  of  any  present  or  future  husband.  This  latter 
provision  must  be  eonstru(Ml  to  be  limited  by  and  to  apply  only  during  the 
life  of  the  wife.     In  re  Myrick,  3  B.  It.  l."'>4. 

The  interest  of  the  bankrupt  under  a  will  in  an  estate  in  expectancy. 
In  re  (%)nneli.  Jr..  3  r>.  K.  443. 

The  term  assets  has  been  held  not  to  include  the  following  things,  to-wlt: 

The  ri^'lit  to  a  share  in  the  lu't  prolits  of  a  business  conducteil  in  the 
name  of  the  pelitioiier,  allowed  as  a  eonip<Misation  for  services.  In  re 
Ik'ardsley,  1  V>.  K.  :'.<M:  in  re  W'm.  11.  Pierson,  10  B.  R.  107;  in  re  George 
Brown.  5  Law  Kep.  V2^. 

TM-operty  held  by  a  trust (>e  for  th«^  benetit  of  the  petitioner's  wife. 
wherein  the  pciitiniier's  e«|ui!al  ^e  interest  had  been  sold  under  execu- 
tion.    In  re  Ponieniy.  'J  H.  K.  14;  in  re  llnnnnitsh.  2  B.  R.  12;  s.  c.  15  Pitts, 

L.  J.  41M. 

Money  invest (>d  in  the  name  of  tlie  i)et  it  loners  wife,  which  has  been 
earned  by  lier.     In  re  Hunimitsli.  2  U.  Iv.  VJ;  s.  c.  15  Pitts.  L.  J.  VM. 

A  <-laiin  airainst  a  persmi  iDr  falsely  reconiinending  another  as  worthy 
of  trust.     Crockett  v.  Jewett,  2  H.  K.  '-ins;  s.  c.  2  Ben,  514;  s.  C.  2  L.  T.  B. 

21. 
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Property  which,  at  the  time  of  the  filing  of  the  petition,  is  vested  In  a 
receiver  appointed  by  a  State  court.  In  re  Freeman,  4  B.  R.  64;  s.  c. 
4  Ben.  245. 

A  chose  in  action  on  which  suit  has  been  brought,  but  which  has  been 
assigned  In  good  faith  for  a  full  and  valuable  consideration.  Valentine  v, 
HoUoman,  63  N.  C.  475. 

An  assignment  made  under  the  State  insolvent  laws,  when  they  were 
In  force,  was  the  act  of  the  law,  and  not  of  the  party;  and  the  confirmatory 
instruments  which  the  debtor  might  be  required  by  the  assignee  and 
ordered  by  the  Judge  to  execute  were  equally  made  by  legal  authority  and 
direction.  Property  Included  in  such  an  assignment,  made  before  tlie 
commencement  of  proceedings  In  bankruptcy,  no  longer  belongs  to  the 
debtor,  and  constitutes  no  part  of  the  assets  of  the  bankrupt.  Day  v. 
Bard  well,  3  B.  R.  455;  s.  c.  97  Mass.  246. 

Act  of  1867,  §  5017.  The  schedule  and  inventory  must  be  verified 
by  the  oath  of  the  petitioner,  which  may  be  taken  either  before  the 
district  judge,  or  before  a  register,  or  before  a  commissioner  of  the 
circuit  court. 

Statute  revised  —  March  2.  1867,  ch.  176,  §  11,  14  Stat.  521.  l*rior  Stat- 
ute —  Aug.  19,  1841,  ch.  9,  I  1,  5  Stat.  440. 

A  petition  in  involuntary  bankruptcy  can  not  be  verified  before  a  notary 
public.    In  re  HeUer  Bros.  &  Co.,  32  Leg.  Int  136;  s.  c.  22  Pitts.  L.  J.  140. 

An  Indictment  for  perjury  need  not  set  out  the  petition  substantially  or 
otherwise.  A  mere  reference  to  its  character  and  object  Is  sufficient. 
U.  S.  V.  Deming,  4  McLean.  3;  U.  S.  v.  Nlkols,  4  McLean,  23. 

An  indictment  for  perjury,  which  describes  the  petition  as  made  to  "  a 
judge  sitting  as  a  bankruptcy  court,"  is  sufficient,  for  no  judge  can  sit  in 
bankruptcy  except  the  district  Judge.    U.  S.  v.  Deming,  4  McLean,  3. 

Acts  op  1867  and  1874,  §  5018.  Every  citizen  of  the  United  States 
petitioning  to  be  declared  bankrupt,  shall,  on  filing  his  petition, 
and  before  any  proceedings  thereon,  take  and  subscribe  an  oath  of 
allegiance  and  fidelity  to  the  United  States,  which  oath  may  be 
taken  before  either  of  the  officers  mentioned  in  the  preceding  sec- 
tion, and  shall  be  filed  and  recorded  with  the  proceedings  in  bank- 
ruptcy. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  11,  14  Stat.  521. 

Although  the  prescribed  form  contemplates  that  the  oath  of  allegiance 
shall  be  annexed  to  the  petition,  yet  it  can  not  be  doubted  that,  by  the  very 
trnms  of  the  statute,  it  may  be  lawfully  filed  at  any  time  afterward,  and 
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with  precisely  the  same  efifect  as  If  annexed.    U.  S.  v.  Clark,  4  B.  R.  59; 
s.  c.  1  L.  T.  B.  237;  s.  c.  3  L.  T.  B.  223;  in  re  A.  J.  Walker,  1  B.  R.  335. 

Act  of  1867,  §  5019.  Upon  the  filing  of  such  petition,  schedule, 
and  inventory,  the  judge  or  register  shall  forthwith,  if  he  is  satisfied 
that  the  debts  due  from  the  petitioner  exceed  three  hundred  dollars, 
issue  a  warrant,  to  be  signed  by  such  judge  or  register,  directed  to 
the  marshal  for  the  district,  authorizing  him  forthwith,  as  messenger, 
to  publish  notices  in  such  newspapers^  as  the  marshal  shall  select, 
not  exceeding  two;  to  serve  written  or  printed  notice,  by  mail  or 
personally,  on  all  creditors  upon  the  schedule  filed  w^ith  the  debtor's 
petition,  or  whose  names  may  be  given  to  him  in  addition  by  the 
debtor;  and  to  give  such  personal  or  other  notice  to  any  persons  con- 
cerned as  the  warrant  specifies;  ^  but  whenever  the  creditors  of  the 
bankrupt  are  so  numerous  as  to  make  any  notice  now^  required  by  law 
to  them,  by  mail  or  otherwise,  a  great  and  dispropprtionate  expense 
to  the  estate,  the  court  may,  in  lieu  thereof,  in  its  discretion,  order 
such  notice  to  be  given  by  publication  in  a  newspaper,  or  newspapers, 
to  all  such  creditors,  whose  claims,  as  reported,  do  not  exceed  the 
sums,  respectively,  of  fifty  dollars. 

Statute  revised  —  March  2,  18(17.  oh.  17C,  §  11.  14  Stat.  521.  Prior  Stat- 
ute—Aug.  19.  1H41,  oil.  9,  §  7,  r.  Stat.  44G. 

Tlie  proceedings  in  l)anl'irui)tcy  arc  in  no  just  sense  ex  parte  in  their 
character,  for  notice  is  required  to  be  given  to  tlie  creditors  either  per- 
Bonally  or  by  pul>lication.    Lathroj)  v.  Stuart,  5  McLean,  167. 

After  the  public  notice  reiiuired  l>y  the  stat\ite  has  been  given,  cred- 
itors must  be  treated  ns  liaviug  notice  of  the  proceedings.  Smith  v. 
BriDclicrluiff.  0  N.  Y.  ao.j;  s.  c.  S  Barb.  519.  Contra,  Miller  v.  Black,  1 
renn.  420. 

The  warrant  should  contain  a  list  of  the  bankrupt's  creditors,  with 
their  respective  places  of  residence,  and  the  amount  of  their  respective 
debts.     In  re  lOrie  L.  Hall.  2  H.  K.  192;  s.  c.  V\  Pitts.  I..  J.  r>2. 

The  omission  to  i)ublisli  tli<»  notice  in  one  of  the  newspapers  designated 
by  the  warrant,  is  sueh  a  delect  ns  will  make  all  proceedings  founded 
thereon,  and  subsequent  tiiereto,  irregular  ami  voidable.     Ibid. 

The  marslial  slinuld  insert  in  tli(»  notices  served  on  the  creditors  the 
exact  languMge  of  the  wnrrant.  Imt  an  iinmjiterial  variance  will  be  disre- 
garded. In  re  .1.  Piilver,  1  li.  It.  4i\:  s.  c.  1  lien.  :\H\;  in  re  \V.  I).  Hill,  1 
B.  K.  1(1:  s.  <•.  1   lien.  :V2\. 

The  notice  to  l)e  servojl  on  tlie  banivrnpt's  creditors  should  contain  a  list 
of  all   tlie  creditors,    wiili    their   i'csi>ective   places  of  residence,   and   the 
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amount  due  to  each.  In  re  Decatur  Jones,  2  B.  R.  59;  In  re  John  S.  Perry, 
1  B.  R.  220;  s.  c.  1  L.  T.  B.  4;  In  re  Erie  L.  Hall,  2  B.  R.  192;  s.  c.  10 
Pitts.  L.  J.  52. 

The  marshal  should  insert  in  the  notice  to  be  published  and  served, 
the  exact  language  of  the  warrant,  but  an  Immaterial  yariance  will  be 
disregarded.    In  re  J.  Pulyer,  1  B.  R.  46;  s.  c.  1  Ben.  381. 

The  marshal  has  no  discretion,  but  must  serve  all  notices  by  mail,  unless 
directed  by  the  warrant  to  serve  the  notices  personally  on  the  parties 
therein  specified  by  name.    Anon.,  1  B.  R.  216. 

The  notice  must  be  served  on  foreign  creditors,  as  well  as  those  ^vho 
reside  in  the  United  States.  In  re  Heyes,  1  B.  R.  21;  s.  c.  1  Ben.  333;  s.  c. 
36  How.  Pr.  249. 

Act  of  1867,  §  5020.  Every  bankrupt  shall  be  at  liberty,  from 
time*  to  time,  upon  oath,  to  amend  and  correct  his  schedule  of 
creditors  and  property,  so  that  the  same  shall  conform  to  the  facts. 

Statute  revised  —  March  2,  1867,  ch.  176,  S  26,  14  Stat.  529. 

For  the  purpose  of  allowing  amendments  where  they  are  uncontested, 
the  register  is  the  court,  and  has  the  powder  to  allow  them  on  a  direct 
application  to  him.  The  co-ordinate  power  of  allowing  them  exista  in  the 
judge.  The  original  amendments  permitted  to  be  made  should  be  filed 
with  the  clerk.  In  re  Morford,  1  B.  R.  211;  s.  c.  1  Ben.  264;  in  re  B. 
Heller,  5  B.  It  46;  s.  a  41  How.  Pr.  213. 

The  register  can,  of  his  own  motion,  order  amendments  at  any  stage 
of  the  proceedings.  Such  an  order  ought  to  specify  particularly  the  points 
in  which  the  petition  and  schedules  are  defective.  In  re  Orne,  1  B.  R. 
79;  8.  c.  1  Ben.  420;  in  re  Horace  Plimpton,  4  Law  Rep.  488. 

The  register  may  order  an  amendment  upon  the  petition  of  a  creditor. 
In  re  Decatur  Jones,  2  B.  R.  59. 

The  register  may  refuse  to  allow  amendments,  except  upon  such  con- 
ditions as  will  prevent  injustice.  In  re  Rat  cliff,  1  B.  R,  400;  in  re  Perry, 
1  B.  R.  220;  s.  c.  1  L.  T.  B.  4. 

The  bankrupt  may  make  an  application  for  leave  to  amend  his  schedules 
at  any  stage  of  the  proceedings  before  the  register  has  returned  the  cause 
to  the  court,  and  the  filing  of  specifications  does  not  prejudice  him  in  or 
deprive  him  of  the  right.  In  re  B.  Heller,  5  B.  R.  46;  s.  c.  41  How.  Pr. 
213;  in  re  Chas.  Oakley,  5  Law  Rep.  327. 

When  it  appears,  on  the  hearing  of  the  specifications  against  the  dis- 
charge of  the  bankrupt,  that  he  has  innocently  omitted  some  property 
from  his  schedules,  the  case  will  be  referred  back  to  the  register  with 
leave  to  the  bankrupt  to  amend  his  schedules.  In  re  Gonnell,  3  B.  R.  443; 
in  re  A.  B.  Preston,  3  B.  R.  103. 

The  application  for  leave  to  amend  is  ex  parte,  and  no  notice  is  neces- 
sary.   No  creditor  has  a  right  to  oppose  the  application.    The  allowance 


iSo  amended  by  act  of  Feb.  27,   1877,   ch.  69,  19  Stat.  252. 
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of  an  amendment  does  not  prejudice  the  rights  of  a  creditor.  He  is  not 
a  party  to  the  proceeding,  and  is  not  estopped  by  the  order.  In  re  Watts, 
2  B.  R.  447;  s.  c.  3  Ben.  166;  s.  c.  2  L.  T.  B.  74;  in  re  B.  Heller,  5  B.  R.  4C; 
s.  c.  41  How.  Pr.  213. 

The  better  practice  in  order  to  bring  the  question  fully  before  the  court, 
is  to  allow  the  assignee  and  creditors  opposing  the  discharge  to  oppose  the 
application  for  leave  to  amend,  and  to  require  due  notice  of  such  appli- 
c^ition  to  be  given  to  them.  In  re  B.  Heller,  5  B.  R.  46;  s.  c.  41  How.  Pr. 
213. 

The  bankrupt  has  the  right  to  amend  his  schedules  by  striking  out  the 
names  of  persons  who  have  been  improperly  and  inadvertently  inserted 
as  creditors.     Ibid^ 

The  banlvi*upt  may  amend  his  petition  so  as  to  bring  in  his  copartner. 
In  re  Little,  1  B.  R.  341;  s.  c.  2  Ben.  186. 

If  the  petition  merely  alleges,  that  the  bankrupt  had  a  place  of  business 
within  the  district,  he  may  be  allowed  to  amend  upon  showing  why  the 
petition  was  not  originally  made  in  proper  form,  and  accounting  for  the 
delay  in  applying  for  leave  to  amend.  In  re  Edward  T.  Wood,  13  B.  IL 
96;  s.  c.  6  Ben.  339. 


TITLE  Vni. 

INVOLUNTARY  BANKRUPTCY. 


Act  of  1898,  Ch.  1,  §  1.  Definitions.— (4)  "Bankrupt"  shall 
include  a  person  against  whom  an  involuntary  petition  or  an  applica- 
tion to  set  a  composition  aside  or  to  revoke  a  discharge  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged 
a  bankrupt;  (2)  "  adjudication "  shall  mean  the  date  of  the  entry 
of  a  decree  that  the  defendant,  in  a  bankruptcy  proceeding,  is  a  bank- 
rupt, or  if  such  decree  is  appealed  from,  then  the  date  when  such 
decree  is  finally  confirmed;  (12)  "  discharge  "  shall  mean  the  release 
of  a  bankrupt  from  all  of  his  debts  which  are  provable  in  bankruptcy, 
except  such  as  are  excepted  by  this  Act;  (15)  a  person  shall  be  deemed 
insolvent  within  the  provisions  of  this  Act  whenever  the  aggregate 
of  his  property,  exclusive  of  any  property  which  he  may  have  con- 
veyed, transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder  or  delay  his  credit- 
ors, shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his 
debts;  (19)  "  persons  "  shall  include  corporations,  except  where  other- 
wise specified,  and  officers,  partnerships,  and  women,  and  when  used 
with  reference  to  the  commission  of  acts  which  are  herein  forbidden 
shall  include  persons  who  are  participants  in  the  forbidden  acts,  and 
the  agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations;  (20)  "  petition  " 
shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or 
deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  Act,  or 
by  creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a 
debtor  therein  named;  (27)  "wage-earner"  shall  mean  an  individual 
who  works  for  wages,  salary,  or  hire,  at  a  rate  of  compensation  not 
exceeding  one  thousand  five  hundred  dollars  per  year. 

Act  of  1898,  Ch.  3,  §  4.  Who  May  Become  Bankrupts. — 
(a)  Any  person  who  owes  debts  except  a  corporation  shall  be  entitled 
to  the  benefits  of  this  Act  as  a  voluntary  bankrupt. 

(b)  Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  fanning  or  the  tillage  of  the  soil,  any  unincorporated 
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<;ompany,  and  any  corporation  engaged  principally  in  manufacturing, 
trading,  printing,  publishing,  or  mercantile  pursuits,  owing  debts  to 
the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an 
involuntary  bankrupt  upon  default  or  an  impartial  trial,  and  shall 
be  subject  to  the  provisions  and  entitled  to  the  benefits  of  this 
Act.  Private  bankers,  but  not  national  banks  or  banks  incorporated 
under  State  or  Territorial  laws,  may  be  adjudged  involuntary  bank- 
rupts. 

The  pendency  of  a  petition  to  set  aside  a  composition  in  an  involuntary 
proceoding,  no  adjudication  having  boon  made  therein,  was  no  bar  to  the 
right  of  voluntary  petition  secured  by  the  act  to  the  debtor.  Proceeil- 
ings  should  be  continued  in  the  case  in  which  an  adjudication  was  made, 
nnd  proceedinji^s  in  the  involuntary  case  should  be  stayed.  In  re  Flanna- 
gan,  18  B.  R.  439. 

Under  the  banliruptcy  law  of  1807,  the  court  had  no  power  in  involun- 
tary proc<eedings  to  adjudicate  any  person  a  banl^rupt  who  was  not  a 
<'itizen  of  the  United  States  at  time  of  filing  of  petition,  thougli  such 
person  may  have  carried  on  business  within  the  district  for  the  requisite 
period.     In  re  Burton  &  Watson,  17  B.  R.  212. 

Assignee  of  a  corporation  ai)pointed  under  the  banljruptcy  laws  repre- 
sents both  tlie  corporation  and  its  creditors,  and  the  defense  of  irregular 
organization  can  not  be  urged  against  him.     Chubb  v.  Upton,  10  B.  R.  537. 

Act  of  1898,  Vu.  3,  J;;  5.  Partners.—  (a)  A  partnership,  during 
the  continuation  of  tlie  })nrlncrsliip  Inisiuess,  or  after  its  dissolution 
and  ])crorc  the  iinal  settlement  tliereof,  may  ho  adjudged  a  bankrupt. 

(h)  The  (HMhtors  of  ilie  partnersliip  shall  a])point  the  trustee; 
in  other  resi)ects  so  far  as  p()ssil)le  the  estate  shall  be  administered 
as  herein  ])rovi(h'(l   for  other  estates. 

(e)  The  eoiirt  of  l)anki"n])tev  which  has  jurisdiction  of  one  of  the 
])artners  may  have  jirrisdielion  of  all  the  ])artners  and  of  the  ad- 
ministration of  I  lie  ]»arlnei-shij)  and  individual  ])roperty. 

(d)  'I'lie  ini'^ti'e  shall  kee]>  separate  a(-eonnts  of  the  partne<*ship 
])roj)ei-ty  and  <if  the  piopei'ty  helc^i^nnir  to  the  individual   ])artners. 

(e)  Th<'  e.\]»cnsi>s  shall  ])e  jmid  from  t1ie  jnirtnershi])  property  and 
the  individual  jiroperty  in  such  ])ro])ortions  as  the  court  shall  deter- 
mine. 

(f)  Th(^  net  proreefls  of  the  partner-hi])  property  shall  ho  apj^ro- 
priatcf]  \(\  the  jiaynient  of  tlu*  partnersliip  d(0)ts.  and  the  net  pro- 
r-(TMl<  ,,f  tlif  indix  i"lii;il  c-tnte  of  e;ich  jiarlner  to  the  payment  of  lii^ 
individual    dehi^.     Should    any   sni"}>lu>   reniaiii   of  the   property   of 
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any  partner  after  paying  his  individual  debts,  such  surplus  shall  be 
added  to  the  partnership  assets  and  be  applied  to  the  payment  of 
the  partnership  debts.  Should  any  surplus  of  the  partnership  prop- 
erty remain  after  paying  the  partnership  debts,  such  surplus  shall 
be  added  to  the  assets  of  the  individual  partners  in  the  proportion 
of  their  respective  interests  in  the  partnership. 

(g)  The  court  may  permit  the  proof  of  the  claim  of  the  partner- 
ship estate  against  the  individual  estates,  and  vice  versa,  and  may 
marshal  the  assets  of  the  partnership  e&tate  and  individual  estates 
80  as  to  prevent  preferences  and  secure  the  equitable  distribution 
of  the  property  of  the  several  estates. 

(h)  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a 
partnership  being  adjudged  bankrupt,  the  partnership  property  shall 
not  be  administered  in  bankruptcy,  unless  by  consent  of  the  partner 
or  partners  not  adjudged  bankrupt;  but  such  partner  or  -partners 
not  adjudged  bankrupt  shall  settle  the  partnership  business  as  ex- 
peditiously as  its  nature  will  permit,  and  account  for  the  interest 
of  the  partner  or  partners  adjudged  bankrupt. 

Act  op  1898,  Ch.  3,  §  3.  Acts  of  Bankruptcy. —  (a)  Acts  of 
bankruptcy  by  a  person  shall  consist  of  his  having  (1)  conveyed, 
transferred,  concealed  or  removed,  or  permitted  to  be  concealed  or 
removed,  any  part  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors,  or  any  of  them;  or  (2)  transferred,  while  in- 
solvent, any  portion  of  his  property  to  one  or  more  of  his  creditors 
with  intent  to  prefer  such  creditors  over  his  other  creditors;  or  (3) 
suffered  or  permitted,  while  insolvent,  any  creditor  to  obtain  a  prefer- 
ence through  legal  proceedings,  and  not  having  at  lea»t  five  days 
before  a  sale  or  final  disposition  of  any  property  affected  by  such 
preference  vacated  or  discharged  such  preference;  or  (4)  made  a 
general  assignment  for  the  benefit  of  his  creditors;  or  (5)  admitted 
in  writing  his  inability  to  pay  his  debts  and  his  willingness  to  be 
adjudged  a  bankrupt  on  that  ground. 

(b)  A  petition  may  be  filed  against  a  person  who  is  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  shall  not  expire  until  four 
months  after  (1)  the  date  of  the  recording  or  registering  of  the 
transfer  or  assignment. when  the  act  consists  in  having  made  a  trans- 
fer of  any  of  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors  or  for  the  purpose  of  giving  a  preference  as  hereinbefore 
provided,  or  a  general  assignment  for  the  benefit  of  his  creditors,  if 
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by  law  such  recording  or  registering  is  required  or  permitted,  or, 
if  it  is  not,  from  the  date  when  the  beneficiary  takes  notorious,  exclu- 
sive, or  continuous  possession  of  the  property  imless  the  petitioning 
creditors  have  received  actual  notice  of  such  transfer  or  assignment. 

(c)  It  shall  be  a  complete  defense  to  any  proceedings  in  bank- 
ruptcy instituted  under  the  first  subdivision  of  tliis  section  to  allege 
and  prove  that  the  party  proceeded  against  was  not  insolvent  as  defined 
in  this  Act  at  the  time  of  the  filing  the  petition  against  him,  and 
if  solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  pro- 
ceedings shall  be  dismissed,  and  under  said  subdivision  one  the  burden 
of  proving  solvency  shall  be  on  the  alleged  bankrupt. 

(d)  Whenever  a  person  against  whom  a  petition  has  been  filed 
as  hereinbefore  provided  under  the  second  and  third  subdivisions  of 
this  section  takes  issue  with  and  denies  the  allegation  of  his  insol- 
vency, it  shall  be  his  duty  to  appear  in  court  on  the  hearing,  with 
his  books,  papers,  and  accounts,  and  submit  to  an  examination,  and 
give  testimony  as  to  all  matters  tending  to  establish  solvency  or 
insolvency,  and  in  case  of  his  failure  to  so  attend  and  submit  to 
examination  the  burden  of  i)roving  liis  solvency  shall  rest  upon  him. 

(e)  Whenever  a  petition  is  filed  by  any  person  for  the  purpose 
of  having  another  adjudged  a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  })roperty  of  the  alleged  bankrupt, 
or  any  part  of  the  same,  prior  to  the  adjudication  and  pending  a 
hearing  on  the  petition,  the  petitioner  or  a])plicant  shall  file  in  the 
same  court  a  bond  witli  at  least  two  good  and  sufficient  sureties  who 
shall  reside  within  the  jurisdiction  of  said  court,  to  be  approved  by 
the  court  or  a  judge  thereof,  in  such  sum  as  the  court  shall  direct, 
conditioned  for  the  ])aynient,  in  case  such  petition  is  dismissed,  to 
tlie  respondent,  liis  or  lu^r  ])ersonal  rei)resentatives,  all  costs,  expenses, 
and  damages  occasioned  l)y  such  seizure,  taking,  and  detention  of 
the  ])roperty  of  tlie  alleged  hankru])t. 

If  siieh  petition  he  <lisinissed  ])v  tlie  court  or  withdrawn  bv  the 

Ik  a.* 

petitioner,  tlie  res])ondent  or  res])ondents  shall  be  allowed  all  costs, 
eounsol  fees,  ex])enses,  and  daTnages  (»eeasioned  by  such  seizure,  tak- 
ing, or  detention  of  siieli  ]»roperty.  Counsel  fees,  costs,  expenses. 
and  damages  shall  ho  iIximI  and  allowed  by  the  court,  and  paid  by 

the   ohligoi's    in    sucli    bond. 

Payiiiir  iii<]ivi(hial  (lel)t  wiili  partnership  ])roperty,  though  each  pirtner 
HaPle  for  sii<h  dePt,  is  an  aet  of  baukri]i)tey.  Id  re  E.  L.  Matot  &  Co., 
10  B.  K.  4Sj. 
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On  thfi  11th  January,  1878,  the  bankrupt,  a  druggist,  executed  a  chattel 
mortgage  on  all  his  stock  of  drugs,  etc.,  constituting  his  atock  in  trade, 
to  his  father-in-law,  to  secure  him  as  surety  on  a  note  given  by  the  bank- 
rupt. The  mortgage  was  taken  with  the  understanding  that  tfte  bank- 
rupt was  to  go  on  and  sell  at  retail  in  the  ordinary  way,  which  he  ac- 
cordingly did.  On  the  20th  of  May  the  mortgagee,  having  become 
dissatisfied  with  the  way  in  which  the  business  was  being  conducted, 
took  possession  of  the  property  under  the  mortgage.  On  the  4th  of  June 
the  petition  in  this  case  was  filed.  Held,  that  the  mortgage  and  the 
seizure  of  the  property  thereunder  were  both  acts  of  bankruptcy,  the 
first  as  being  a  fraudulent  conveyance,  and  the  second  as  operating  as  an 
unlawful  preference.    In  re  Foster,  18  B.  R.  64. 

Carrying  a  message  by  a  member  of  Insolvent  firm,  at  request  of  cred- 
itor, to  attorney,  directing  entry  of  judgment,  held  a  procuring  of  such 
Judgment.    In  re  Benton,  16  B.  R.  65. 

A  voluntary  general  assignment  Is  an  act  of  bankruptcy  of  itself.  In 
xe  Croft  Bros.,  17  B.  R.  324. 

Defective  execution  of  a  voluntary  assignment  for  the  benefit  of  cred- 
itors does  not  prevent  its  being  an  act  of  bankruptcy.  In  re  Lawrence, 
18  B.  R  516. 

Where  a  voluntary  assignment  made  in  good  faith  for  benefit  of  cred- 
itors is  set  aside  by  subsequent  proceedings  in  bankruptcy,  the  assignee 
will  be  allowed  the  necessary  expenses  of  administering  the  estate  while 
in  his  hands,  but  no  compensation  for  his  own  services  unless  the  court 
can  see  clearly  that  the  estate  will  not  be  subjected  to  a  duplication  of 
charges.    In  re  Kurth,  17  B.  R.  573. 

A  general  assignment  without  giving  priority  is  superseded  by  pro- 
ceedings In  bankruptcy.    Dolson  v.  Kerr,  16  B.  R.  405. 

Delivery  of  schedules  not  necessary  to  validity  of  an  assignment  for 
benefit  of  creditors.    In  re  Kimball  et  al.,  16  B.  R.  188. 

None  of  the  following  facts  rendered  a  deed  of  assignment  void  as 
to  any  other  person  than  the  assignee  in  bankruptcy,  viz.:  First,  that  it 
was  made  to  a  trustee,  who  was  the  clerk  of  the  bankrupt;  second,  that 
it  was  made  to  a  trustee  of  little  or  no  property,  but  of  excellent  char- 
acter, without  requiring  bond;  third,  that  it  required  a  sale  of  the  goods 
for  cash,  but  permitted  a  sale  on  credit  of  not  exceeding  thirty  days,  If 
trustee  deemed  this  best;  and,  fourth,  a  subsequent  proposition  of  the 
bankrupt  to  pay  a  certain  amount  to  his  creditors,  coupled  with  a  threat 
of  bankruptcy.    In  re  Walker,  18  B.  R.  56. 

Act  op  1898,  Cii.  7,  ♦  ♦  *  §  69.  Possession  of  Property. — 
(a)  A  judge  may,  upon  satisfactory  proof,  by  affidavit,  that  a  bank- 
rupt against  whom  an  involuntary  petition  has  been  filed  and  is 
pending  has  committed  an  act  of  bankruptcy,  or  has  neglected  or  is 
neglecting,  or  is  about  to  so  neglect  his  property  that  it  has  thereby 
deteriorated  or  is  thereby  deteriorating  or  is  about  thereby  to  de- 
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teriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize  and  hold 
it  subject  to  further  orders.  Before  such  warrant  is  issued  the  peti- 
tioners applying  therefor  shall  enter  into  a  bond  in  such  an  amount 
as  the  judge  shall  fix,  with  such  sureties  as  he  shall  approve,  condi- 
tioned to  indemnify  such  bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrong- 
fully obtained.  Such  property  shall  be  released,  if  such  bankrupt 
shall  give  bond  in  a  sum  which  shall  be  fixed  by  the  judge,  with 
such  sureties  as  he  shall  approve,  conditioned  to  turn  over  such 
property,  or  pay  the  value  thereof  in  money  to  the  trustee,  in  the 
event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition. 

Act  of  18()7,  i<  5021.^  That  any  ))erson  residing,  and  owing  (a) 
debts,  as  aforesaid,  who,  after  the  j)assage  of  this  act,  shall  depart 
from  the  State,  District,  or  Territory  of  which  he  is  an  inhabitant, 
with  intent  to  defraud  his  creditors;  or,  being  absent,  shall,  with 
such  intent,  remain  absent;  or  shall  -conceal  (b)  himself  to  avoid 
the  service  of  legal  pnicess  in  any  action  for  the  recovery  of  a  debt 
or  demand  provable  under  this  act;  or  shall  conceal  (c)  or  remove 
any  of  his  })roi)erty  to  avoid  its  being  attached,  taken  or  sequestered 
on  legal  ])rocess;  or  sliall  make  any  assignment,  gift,  sale,  convey- 
ance, or  transfer  of  liis  estate,  ])ro])erty,  rights,  or  credits,  either 
within  the  United  Slates  or  elsewliere,  with  intent  (d)  to  delay, 
defraud  or  liinder  liis  crtMlitors;  or  who  lias  been  arrested  (e)  and 
held  in  custody  inidrr  or  hv  virtue  of  mesne  process  or  execution, 
issued  out  of  anv  i-ourt  of  tlie  I'nited  States,  or  of  anv  State,  District, 
or  Territory  within  w  hich  such  del)tor  resides  or  has  ])roperty,  founded 
upon  a  (leTiiand  in  its  nature  ])roval)h'  a;rjiinst  a  hankru])t's  estate 
under  tliis  act,  and  for  a  sum  exceeding  one  Inmdred  dollars,  and 
such  ])rocess  is  remaining  in  force  and  not  discliarged  by  ])ayment, 
or  in  anv  <»tlier  manner  ])rovi(led  hv  tlie  law  of  the  I'nited  States,  or 
of  such  Stale,  Di-trict,  (U'  Teri-itory,  a|>|)Hcal»le  tliereto,  for  a  period 
of  twentv  davs:  ov  has  been  aciiiallv  imi)riso7ied  for  nuu'e  tlian  twentv 
davs  in  a  civil  action  fnnnile<1  on  contract  for  the  sum  of  one  hundred 
(lollnrs  <»r  u|)w;m'(];  or  who,  Ijrinu'  bankrupt  (»r  iiisolvent.  (f)  or  in 
contemplation  of  hankruptcv  oi*  insolvency,  shall  make  any  payment, 
^nft.  Lirant.  sale,  convcvance.  or  tran^fi'r  of  mon(\v  or  otlier  ])ro])erty, 
c-tale  I'i'jhi^.  or  crrdil-.  oi'  conro--  irdLiinout,  oi"  L'ive  anv  warrant  to 
c-onfo-  iuflLinicnt.  or  i-r-M  hit  lii-  lUMircrtv  to  he  taken  on  letral  T)rocecs. 


1  S.I  .'iiiH-ii.lrd  bv  ;iri  nl"  .Iiiiic  'S^,  1^71.  ell.  :'.'.">,  §  12,  IS  Stat  180. 
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with  intent  to  give  a  preference  (g)  to  one  or  more  of  his  creditors, 
or  to  any  person  or  persons  who  are  or  may  be  liable  for  him  as 
indorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by  such 
disposition  of  his  property,  to  defeat  (h)  or  delay  the  operation  of 
this  act;  or  who,  being  a  bank,  banker,  broker,  merchant,  trader, 
(j)  manufacturer,  or  miner,  has  fraudulently  stopped  payment,  or 
who,  being  a  bank,  banker,  broker,  merchant,  trader,  manufacturer, 
or  miner,  has  stopped,  or  suspended  and  not  resumed  payment,  within 
a  period  of  forty  days,  of  his  commercial  paper  (made  or  passed  in 
the  course  of  his  business  as  such),  or  who,  being  a  bank  or  banker, 
shall  fail  for  forty  days  to  pay  any  depositor  upon  demand  of  pay- 
ment lawfully  made,  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy,  and,  subject  to  the  conditions  hereinafter  prescribed, 
shall  be  adjudged  a  bankrupt  on  the  petition  (k)  of  one  or  tnore  of 
his  creditors,  who  shall  constitute  one-fourth  thereof,  at  least,  in 
number,  and  the  aggregate  of  whose  debts  (1)  provable  under  this 
aot  amounts  to  at  least  one-third  of  the  debts  so  provable:  Prmnded, 
That  such  petition  is  brought  within  six  months  after  such  act  of 
bankruptcy  shall  have  been  committed:  ^  Provided  also,  That  no  vol- 
untary assignment  by  a  debtor  or  debtors  of  all  his  or  their  property, 
heretofore  or  hereafter  made  in  good  faith  for  the  benefit  of  all  his 
or  their  creditors,  ratably  and  without  creating  any  preference,  and 
valid  according  to  the  law  of  the  State  where  made,  shall  of  itself, 
in  the  event  of  his  or  their  being  subsequently  adjudicated  bankrupts 
in  a  proceeding  of  involuntary  bankruptcy,  be  a  bar  to  the  discharge 
of  such  debtor  or  debtors.  And  the  provisions  of  this  section  shall 
apply  to  all  cases  of  compulsory  or  involuntary  bankruptcy  com- 
menced since  the  first  day  of  December,  eighteen  hundred  and  sev- 
enty-three, as  well  as  to  those  commenced  hereafter.  And  in  all 
cases  commenced  since  the  first  day  of  December,  eighteen  hundred 
and  seventy-three,  and  prior  to  the  passage  of  this  act,  as  well  as 
those  commenced  hereafter,  the  court  shall,  if  such  allegation  as  to 
the  number  or  amount  of  petitioning  creditors  be  denied  by  the 
debtor,  by  a  statement  in  writing  to  that  effect,  require  him  to  file 
in  court  forthwith  a  full  list  of  his  creditors,  with  their  places  of 
residence  and  the  sums  due  them  respectively,  and  shall  ascertain, 
upon  reasonable  notice  to  the  creditors,  whether  one-fourth  in  number 
and  one-third  in  amount  thereof,  as  aforesaid,  have  petitioned  that 

■        _  -  —  ■  ■  — 

1  So  amended  by  act  of  July  26,  1878,  ch.  234,  §    1,  19  Stat  102. 
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the  debtor  be  adjudged  a  bankrupt.  But  if  such  debtor  shall,  on 
the  filing  of  the  petition,  admit  in  writing,  that  the  requisite  number 
and  amount  of  creditors  have  petitioned,  the  court  (if  satisfied  that 
the  admission  was  made  in  good  faith),  shall  so  adjudge,  which  judg- 
ment shall  be  final,  and  the  matter  proceed  without  further  steps 
on  that  subject.  And  if  it  shall  appear  that  such  number  and  amount 
have  not  so  petitioned,  the  court  shall  grant  reasonable  time,  not 
exceeding  in  cases  heretofore  commenced,  twenty  days,  and,  in  cases 
hereafter  commenced,  ten  da  vs.  within  which  other  creditors  mav 
join  in  such  petition.  And  if,  at  the  expiration  of  such  time  so 
limited,  the  number  and  amount  shall  comply  with  the  requirements 
of  this  section,  the  matter  of  bankruptcy  may  proceed;  but  if,  at 
the  expiration  of  such  limited  time,  such  number  and  amount  shall 
not  answer  the  requirements  of  this  section,  the  proceedings  shall 
be  dismissed,  and,  in  cases  hereafter  commenced,  with  costs.  And 
if  such  i)erson  shall  l)e  adjudged  a  bankrupt,  the  assignee  may  recover 
back  the  money  (m)  or  pro])erty  so  paid,  conveyed,  sold,  assigned, 
or  transferred  contrary  to  this  act:  Provided^  That  the  person  receiv- 
ing such  ])ayment  or  conveyance  had  reasonable  cause  to  believe  that 
the  del)tor  was  insolvent,  and  knew  that  a  fraud  on  this  act  was  in- 
tended; and  such  person,  if  a  creditor,  sluiU  not,  in  cases  of  actual 
fraud  on  his  part,  be  allowed  to  jirove  for  more  than  a  moiety  of 
his  debt;  and  this  limitation  on  the  jn-oof  of  del)ts  shall  apply  to 
cases  of  voluntary  as  well  as  involuntary  bankruptcy.  And  the  ])eti- 
tion  of  creditors  under  tliis  section  mav  lie  sullicientlv  verified  bv 
tile  oaths  of  the  first  five  signers  thereof,  if  so  many  there  be.  And 
if  anv  ()i  said  first  five  si^iuers  sliall  not  reside  in  the  district  in 
whicii  such  jK'tition  is  to  he  filed,  the  same  may  he  signed  and  verified 
])V  the  oath  or  oaths  (»f  tlie  attorncv  or  attornevs.  a^rent  or  a^^ents, 
of  such  signers.  And  in  c()ui]>utiu^r  tlie  uuuiher  of  creditors,  as 
aforesaid,  ^vho  shall  join  in  such  jK'tition,  creditors  whose  respective 
d(^hts  do  u«)t  exceed  t\\  o  liuiidrcd  nud  Mfty  (hdlars  shall  not  he 
reckoue<l.  r>ut  if  ihcr*'  he  no  civditors  wliose  debts  exceed  said  sum 
of  two  liuudi'i'd  ;ind  lifty  dollars,  (^r  if  the  r<'<|uisite  number  of  cred- 
itor.<  lioldiuLT  (h'ht--  ('\(('('<li]iLr  two  huudr«'d  and  fifty  dollars  fail  to 
^\\:n  th(^  jM'tition.  the  errdilor<  havini:-  debts  of  a  less  amount  sliall 
he   T'eclsoned    foi'    the    jiiirj-o-c    aforesaid. 

Staintes  nvi^ed  —  :\Inr.-1i  'J.  1^«;7.  di.  ITC,  $  HO.  14  Stnt.  r>:V.;  July  27. 
1se,s.  (h.  -j:.^.  v^  -J.  i:.  Slat.  L'L's.  I'viMi-  St:itntes  —  April  4.  1S<M").  oli.  10. 
>^:^  1.  L\  1'  Siai.  V-\  -^\  An-.    \\K  isil.  .  li.  W.  ^  7.  ."  Stal.  440. 
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Principles  of  Construction.—  This  section  is  highly  remedial,  and  should 
be  liberally  construed.  It  is  not  to  be  construed  strictly,  as  if  it  were  an 
obscure  or  special  penal  enactment.  The  act  establishes  a  system,  and 
regulates  in  all  their  details  the  relative  rights  and  duties  of  debtor  and 
creditor.  It  does  not  attempt  to  punish  the  bankrupt,  but  to  distribute 
his  property  fairly  and  impartially  among  his  creditors  to  whom  in 
Justice  it  belongs.  It  is  remedial,  and  seeks  to  protect  the  honest  cred- 
itor from  being  overreached  and  defrauded  by  the  unscrupulous.  It  is 
intended  to  relieve  the  honest  but  unfortunate  debtor  from  the  burden  of 
liabilities  which  he  can  not  discharge,  and  allow  him  to  commence  the 
business  of  life  anew.  Such  an  act  must  be  construed  according  to  the 
fair  import  of  its  terms,  with  a  view  to  effect  its  objects  and  to  promote 
Justice.  In  re  Locke,  2  B.  R.  382;  s.  c.  Lowell,  293;  in  re  MuUer  &  Brentano, 
3  B.  Rs  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33;  in  re  Silverman,  4 
B.  R.  523;  s.  c.  2  Abb.  C.  C.  243;  s.  c.  1  Saw.  410;  in  re  Wm.  Eeles,  1  N. 
Y.  Leg.  Obs.  84;  s.  c.  5  Law  Rep.  273. 

Its  scope  and  purpose  are  to  oblige  insolvent  traders  to  take  the  benefit 
of  the  bankruptcy  act,  and  thus  to  insure  an  equal  distribution  of  their 
estate  under  its  carefully  framed  provisions.  In  re  Dlbblee  et  al.,  2  B.  R. 
617;  8.  c.  3  Ben.  283;  in  re  Locke,  2  B.  R.  382;  s.  c.  Lowell,  293;  White  v. 
Raftery,  3  B.  R,  221;  s.  c.  1  O.  L.  N.  361;  s.  c.  10  Titts.  L.  J.  110. 

That  part  of  the  statute  which  enumerates  the  acts  of  bankruptcy  is  in 
the  nature  of  a  penal  statute,  and  to  be  construed  strictly.  It  can  not  be 
enlarged  by  construction  to  include  acts  that  are  within  the  reason  of  the 
law,  or  the  mischiefs  intended  to  be  provided  against,  but  which  are  not 
within  the  words  of  the  statute  according  to  their  reasonable  construction. 
Jones  V.  Sleeper,  2  N.  Y.  Leg.  Obs.  131. 

Sections  5128  and  5021  are  very  nearly  related  to  each  other  in  their 
provisions,  and  must  be  construed  together  in  pari  materia.  Section  5128, 
in  express  language,  applies  equally  to  voluntary  and  involuntary  cases. 
Therefore  all  the  qualifications  and  conditions  prescribed  by  section  5128, 
not  inconsistent  with  the  provisions  of  section  5021,  will  apply  to  proceed- 
ings under  the  latter  section,  and  all  the  qualifications,  conditions,  and 
prohibitions  of  section  5021,  so  far  as  they  relate  to  the  same  class  of 
matters  provided  for  by  section  5128,  and  are  not  inconsistent  with  its 
provisions,  will  apply  to  proceedings  under  section  5128.  In  re  Tonkin 
&  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232;  s.  c.  3  L.  T.  B.  221;  in  re 
Black  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  19G;  s.  c.  1  L.  T.  B.  39;  Wadsworth 
V.  Tyler,  2  B.  R.  310;  s.  c.  2  L.  T.  B.  28. 

Section  5128  does  not  relate  to  or  affect  the  question,  what  Is  an  act 
of  bankruptcy?  By  section  5021  alone  that  question  must  be  answered. 
It  is  quite  clear  that  facts  which  are  entirely  sufficient  for  adjudicating 
a  debtor  bankrupt  on  petition  of  his  creditor,  may  be,  and  generally  are, 
wholly  insufilcient  to  justify  a  decree  declaring  void  a  transfer  of  prop- 
erty, or  preference  given  to  a  creditor.  In  re  Nickodemus,  3  B.  R.  230; 
s.  c.  1  L,  T.  B.  140;  s.  c.  2  O.  L.  X.  49;  s.  c.  16  Pitts.  L.  J.  233;  in  re 
Price  Puller,  4  B.  R.  115;  s.  c.  1  Saw.  243. 
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Section  5130  throws  light  upon  the  intention  of  Congress  in  the  enact- 
ment of  the  5021st  section,  and  sho\ys  that  any  assiguujent  or  transfer  of 
property  by  a  failing  debtor,  not  in  the  usual  and  ordinary  course  of 
business,  is  not  only  void,  but  evidence  of  fraud.  Perry  v.  Longley,  1 
B.  R.  559;  s.  c.  1  L.  T.  B.  34;  s.  c.  7  A.  L.  Reg.  429;  in  re  Dean  &  Garrett, 
2  B.  R.  89;  Davis  &  Green  v.  Armstrong,  3  B.  R.  34;  s.  c.  2  L.  T.  B.  138. 

The  act  makes  a  discrimination  between  cases  of  voluntary  and  in- 
voluntary baulcniptcy.  The  debtor  upon  filing  a  petition  vpllh  the  proper 
averments  is  declared  a  bankrupt  by  the  court  The  allegation  can  not 
be  traversed,  nor  is  any  issue  or  inquiry  as  to  its  truth  permitted.  While 
the  debtor  may,  on  this  broad  basis,  call  on  the  court  to  administer  his 
estate,  the  creditor  who  desires  to  do  the  same  thing  is  limited  to  a  few 
facts  or  circumstances,  the  existence  of  which  "is  essential  to  his  right  to 
appeal  to  the  court.  When  any  one  of  these  facts  is  set  forth  in  a  petition 
to  the  court  by  the  creditor,  the  truth  of  the  allegation  may  be  denied  by 
the  debtor,  and  on  the  issue  thus  found,  he  may  demand  the  verdict  of  a 
jury.  The  reason  for  the  wide  difference  in  the  proceedings  in  the  two 
cases  is  obvious.  Wheu  a  man  is  himself  willing  to  refer  his  embarrassed 
condition  to  tlie  proper  court,  with  a  full  surrender  of  all  his  property,  no 
harm  can  come  to  any  one  but  himself,  and  there  can  be  no  solid  objection 
to  the  course  he  pursues:  but  wheu  a  person  claims  to  take  from  another 
all  CGDtrol  of  his  pr(»perty.  to  arivst  him  in  the  exercise  of  his  occupation, 
and  to  impair  his  standing  as  a  business  man  —  in  short,  to  place  him  in  a 
l)ositiou  wliicli  may  ruin  him  in  the  midst  of  a  prosperous  career,  the 
precise  circu'nistauc(?s  or  facts  on  whidi  he  is  autliorized  to  do  this,  should 
not  only  be  well  deliued  in  tlie  law,  but  clearly  established  in  the  court. 
Wilson  v.  City  Bank,  5  H.  R.  270;  s.  c.  0  B.  R.  97;  s.  c.  1  Dillon,  47G;  s.  c. 
17  Wall.  4S9;  Joiies  v.  SlceptT,  '2  N.  Y.  Lejr.  Obs.  VM. 

What  Sum  a  Debtor  Must  Owe.— (a)  The  lau;?ua?:e,  "owing  debts  as 
aforesaid,"  lias  referc'iice  to  the  following  words  of  section  5014,  viz.: 
"owing  debts  provable  in  bankruptcy  exceeding  the  amount  of  three 
hundred  dollars.^'     From  tliis  the  following  conclusions  must  be  deduced: 

1.  Tlie  foundation  of  voluntary  proceeding  is  indebtedness  due  and 
paya])le  under  tlie  act  aiiaiiist  the  debtor. 

2.  Wliatevcr  debts  may  be  proved  in  a  voluntary,  may  be  proved  in 
an  involuntary  case. 

13.  Whenever  an  indorscr's  liability  lias  lieconie  lixed,  sucli  liability 
constitutes  a  debt,  due  and  i)ayal)le  from  the  iudorser.  which  may  be 
made  the  roiindatiou  of  involmitary  as  well  as  A'oluntary  proceedings  in 
bankruptcy. 

Of  e.ourso  there  must  be  shown  iu  an  iuvoluntarv  case,  in  addition  to 
such  indebtedness,  at  least  one  of  the  a<*ts  of  bankruptcy  enumerated  in 
this  se<'li(in.  In  re  McKndiinns.  H  ]\.  K.  2;;o;  s.  e.  1  L.  T.  i\.  14(i;  s.  c. 
2  (\  L.  N.    I'.i:  s.  c.   H;  Tilts.   !..  .1.  2:;:5. 

A  petitiiin  may  he  tiled  auaiiisl  a  llrni.  althou;rh  one  of  the  ]>artners 
has  been  jirevidHsly  (leclaied  n  luinkriipt  on  a  petition  tiled  against  him 
alnno.     lluui  V.  i'uuku.  0  L>.  li.   J<il. 
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Persons  who  have  been  adjudged  bankrupts  as  partners  In  one  firm,  may 
be  subsequently  declared  bankrupts  as  partners  with  anotlier  in  another 
firm.    In  re  S.  A.  Jewett,  15  B.  R.  126;  s.  c.  16  B.  R,  48;  s.  c.  0  0.  L.  N.  345. 

A  certificate  that  the  special  partner  has  contributed  a  certain  sum  in 
cash  and  a  certain  sum  in  goods  does  not  comply  with  the  statutes  of  New 
York  relating  to  limited  partnerships,  and  the  parties  may  be  proceeded 
against  in  bankruptcy  as  general  partners.  In  re  William  G.  Merrill,  13 
B.  R.  91;  s.  c.  12  Blatch.  221. 

A  firm  can  not  be  adjudged  bankrupt  on  an  involuntary  petition,  unless 
all  the  partners  are  parties  to  the  proceeding.  In  re  Chas.  S.  Pitt,  14  B. 
R.  59. 

A  consolidated  railroad  corporation,  existing  under  charters  from  sev- 
eral States,  but  having  one  name,  one  set  of  stockholders  and  officers,  the 
same  assets,  and  the  same  creditors,  if  thrown  into  bankruptcy  in  one  of 
these  States,  can  not  be  afterward  adjudicated  a  bankrupt  upon  another 
petition  by  another  creditor,  brought  in  another  State  and  district.  The 
court  first  acquiring  Jurisdiction  ought  to  retain  it  exclusively  so  far  as 
an  adjudication  is  concerned,  and  the  assignment  under  the  first  adjudica- 
tion will  carry  all  corporate  assets  in  the  hands  of  the  assignee.  In  re 
Boston,  Hartford  &  Erie  It  R.  Co.,  6  B.  R.  209;  s.  c.  9  Blatch.  101. 

Infants,  as  subjects  of  either  voluntary  or  involuntary  bankruptcy,  are 
not  in  respect  to  their  general  contracts  within  the  provisions  of  the 
bankruptcy  law.    In  re  Walter  S.  Derby,  8  B.  R.  106;  s.  c.  0  Ben.  232. 

A  party  who  is  under  guardianship  as  a  lunatic  may  bo  proceeded 
against  in  involuntary  bankruptcy  in  opposition  to  the  wish  of  his  guard- 
ian.   In  re  Weitzel,  14  B.  R.  466;  s.  c.  3  Cent.  L.  J.  .557. 

The  fact  that  a  receiver  has  been  appointed  by  a  State  court  to  take 
charge  of  the  assets  of  a  corporation  in  a  proceeding  under  a  State  lawi 
relating  to  the  distribution  of  the  assets  of  insolvent  corporations,  is  no 
ground  for  refusing  to  adjudicate  such  corporation  bankrupt.  In  re  Green 
Pond  R.  R.  Co.,  13  B.  R.  118,  in  re  National  Life  Ins.  Co.,  6  Blss.  35. 

The  decree  of  a  State  court  dissolving  a  corporation  on  account  of  a 
forfeiture  of  its  charter  does  not  prevent  proceedings  against  it  in  bank- 
ruptcy. A  corporation,  however  it  may  be  dissolved,  still  exists  for  the 
purpose  of  paying  its  debts  and  of  dividing  its  surplus,  if  any,  among  its 
shareholders,  or  of  having  this  done  by  a  court  of  equity  acting  on  its 
property.  A  petition  in  bankruptcy  is  an  equitable  sequestration.  In  re 
Independent  Ins.  Co.,  6  B.  R.  169;  s.  c.  6  B.  R,  260;  s.  c.  1  rioliiies,  103; 
Thornhill  v.  Eank.  5  B.  R.  377;  s.  c.  3  B.  R.  435;  s.  c.  1  L.  T.  B.  287;  s.  c. 
3  L.  T.  R  38;  s.  c.  2  C.  L.  N.  157;  in  re  Merchants'  Ins.  Co.,  6  B.  R.  43; 
s.  c.  3  Biss.  162;  s.  c.  2  L.  T.  B.  243;  in  re  Washington  Marine  Ins.  Co.,  2 
B.   R  648;  s.  c.  2  Ben.  292. 

The  bankruptcy  law  does  not  in  general  embrace  trustees  uj  executors, 
administrators,  guardians,  and  others  acting  strictly  in  a  fiduciary  capac- 
ity.   Graves  v.  Winter,  9  B.  R.  357;  s.  c.  7  Pac.  L.  R.  165. 

The  executor  of  a  banker  who  is  merely  authorized  by  Ibe  will  to  con- 
tinue the  business  so  long  as  may  be  necessary  to  a  fair  liquidation  and 
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settlement  thereof,  and  has  no  power  that  does  not  tend  to  the  object,  can 
not  be  declared  a  bankrupt  as  such.     Ibid. 

A  feme  covert  who  is  authorized  by  the  laws  of  the  State  to  carry  on 
business  as  a  sole  trader,  and  incur  liabilities,  may  be  declared  a  bank- 
rupt In  re  KInkead,  7  B.  R.  439;  s.  c.  3  Biss.  405;  in  re  O'Brien,  1  B.  R. 
176;  in  re  Julia  Lyons,  2  Saw.  524;  s.  c.  1  A.  L.  T.  (N.  S.)  167. 

A  court  of  bankruptcy  is  clothed  with  all  the  powers  of  a  court  of  equity, 
and  If  a  feme  covert,  with  the  consent  of  her  husband,  can  enter  into 
copartnership  with  him  or  auy  other  persou,  then  she  may  be  declared  a 
bankrupt  on  the  petition  of  creditors,  or,  at  least,  the  firm,  as  a  business 
entity,  may  be  so  adjudged  for  the  purpose  of  distributing  the  assets 
among  creditors.     In  re  KInkead,  7  B.  R.  439;  s.  c.  3  Biss.  405. 

The  directors  and  stockholders  can  not  be  adjudged  bankrupts  on  ac- 
count of  an  act  of  bankruptcy  committed  by  the  corporation,  although 
they  are  Jointly  and  severally  liable  for  its  debts,  for  joint  debtors  are  not 
affected  by  an  act  of  bankruptcy  committed  by  one  of  them.  James  v. 
Atlantic  Delaine  Co..  11  B.  R.  390. 

(b)  An  order  for  the  examination  of  a  debtor  upon  proceedings  supple- 
mental to  an  execution  is  a  legal  process  within  the  meaning  of  the  act. 
Brock  V.  Hoppock,  2  B.  li.  7;  s.  c.  2  Ben.  478. 

If  the  concoalmeut  is  a  conceited  measure  between  the  debtor  and  some 
of  his  creditors,  it  Is  not  an  act  of  bankruptcy  as  against  creditors  not 
privy  to  the  plot.  Barnes  v.  Billiugton.  1  Wash.  C.  C.  29;  s.  c.  4  Day, 
81,  note. 

Concealment  from  or  denial  to  creditors  is  not  an  act  of  bankruptcy  if 
it  does  not  i)rovcut  the  service  of  process.     Ibid. 

It  Is  not  an  act  of  bankruptcy  for  a  si)ecial  partner  to  procure  a  general 
partner  to  leave  the  State.     In  re  Lyman  Terry.  5  Biss.  110. 

(c)  I*rocuriiig  an  atiaclmient  upon  a  lictitious  debt,  in  order  to  prevent 
an  attachiiieiii  hy  a  creditor,  counts  fairly  witliin  the  language  of  this 
clause,  l)ecaiise  llie  A\or(ls  iiiean  not  only  the  pliysical  removal  or  conceal- 
ment, but  the  concealment  of  the  nctual  title  nnd  position  of  property  of 
wliatever  kind.  In  re  Williams  ^:  Co.,  3  B.  R.  280:  s.  c.  Lowell.  400;  s.  c. 
2  L.  T.  B.  100. 

An  alleuration  Ihnt  the  dc  !)Tor  concealed  money  with  intent  to  prevent 
its  being  taken  on  Icirjil  i)rocess,  wliicli  lie  knew  was  about  to  issue  at 
the  suit  of  one  or  more  of  his  creditors,  is  sullicient.  It  is  nut  necessary 
to  state  that  llicre  was  auy  leual  i)r()cess  in  existence.  Fox  v.  Eckstein.  4 
B.  R.  373. 

The  secrecy  nn<l  conccalnicnt  of  jiroods.  which  constitutes  an  act  of 
bankruptcy  (lisiinct  from  a  fiaudiilcnt  conveyance  of  them,  must  be  an 
actual,  not  a  const rncfivc  (■oiiccaliiient  (»f  tlieni  l)y  the  bankrupt  himself, 
tir  IfV  his  i)i*o(.'\irciiiriit.  w]ill«'  tlicy  coiiiinnc.  in  his  intention,  his  own  goods. 
Liv(M'iiiore  v.   T.aul'-y.  :*,   Mass.    isT. 

Fraudulent  Conveyances,  (di  It  is  not  an  element  of  this  act  of  bank- 
ri'ptcv  iljar  the  <1(  hfcr  shall  ito.  at  ilir  lliiic  of  committing  it.  l»ankrnpt  or 
insolvent,  or  in  (•(iiiU'ni|>lanMn  of  l)ankrn])tcy  or  insolvency,  nor  is  any 
alle.iiatlori  to  that  f^lTrd  urci-esary.     In  fe  Dunham  A:  Orr,  2  B.  U.  17;  s.  c. 
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2  Ben.  488;  8.  c.  1  L.  T.  B.  89;  in  re  RandaU  &  Sunderland,  3  B.  R.  18;  s. 
c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69;  in  re  Nicliodemus,  3  B.  R,  230;  &.  c.  1 
L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49;  s.  c.  16  Pitts.  L.  J.  233;  in  re  Thomas  Ryan, 
2  Saw.  411. 

The  intent  means  an  actual  debign  in  tbe  mind,  and  must  be  proved 
as  a  question  of  fact.  In  re  Drummond,  1  B.  R,  231;  s.  c.  1  L.  T.  B.  7; 
In  re  Cowles,  1  B.  R.  280;  s.  c.  1  W.  J.  367;  Perry  v.  Longley,  2  B.  R.  5tM»; 
B.  c.  8  A.  L.  Reg.  427;  in  re  Goldschmldt,  3  B.  R.  105;  s.  c.  3  Ben.  379. 

The  Intent  need  exist  only  on  the  part  of  the  person  making  the  trans- 
fer. If  that  exist,  the  debtor  clearly  commits  an  act  of  bankruptcy,  how- 
ever innocent  the  intent  of  the  preferred  creditor  or  the  person  to  whom 
the  transfer  is  made.    In  re  Drummond,  1  B.  R.  231;  s.  c.  1  L.  T.  B.  7. 

The  question  of  intent  to  hinder,  delay,  or  defraud  creditors  must  be 
solved  by  looking  at  what  the  debtor  says  and  does,  and  the  effect  thereof. 
Ecfort  &  Petring  v.  Greely,  6  B.  R.  433;  s.  c.  4  C.  L.  N.  209;  in  re  Thomas 
Ryan,  2  Saw.  411. 

A  mortgage  given  for  a  present  consideration,  which  is  used  to  relieve 
the  mortgagor's  stock  from  an  attachment,  and  to  pay  the  only  overdue 
paper  of  the  debtor  known  to  the  mortgagee,  is  not  a  transfer  with  the 
Intent  to  delay  creditors.    In  re  Sandford,  7  B.  R.  351. 

A  conveyance  by  a  person  whose  property  exceeds  in  value  all  that  he 
owes,  in  consideration  of  an  agreement  that  the  grantee  shall  pay  all  the 
grantor's  debts,  and  support  him  during  the  residue  of  his  days,  is  not 
per  se  fraudulent  and  void  as  against  creditors.  In  re  Cornwall,  0  B.  R. 
809;  &  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220. 

If  an  Insolvent  firm  Is  dissolved  and  the  assets  transferred  to  one  of 
the  partners  who  immediately  executes  a  mortgage  to  secure  a  separate 
debt,  the  mortgage  may  be  charged  as  a  conveyance  to  hinder  and  delay 
creditors.    In  re  Waite  et  al.,  I^owell,  407. 

A  transfer  of  the  firm  property  by  one  partner  to  his  copartner  is  not 
a  conveyance  to  hinder  or  delay  the  firm  creditors.  In  re  Mnnn,  7  B.  R. 
408;  s.  c.  3  Biss.  442. 

A  transfer  of  the  warehouse  receipts  and  bills  of  lading  of  goods  pur- 
chased for  cash  on  delivery,  to  a  banker  to  keep  the  bank  account  good» 
and  putting  off  the  vendor  on  various  grounds,  is  legally,  if  not  inten- 
tionally, fraudulent,  in  that  it  hinders,  delays,  and  defrauds  tbe  vendor, 
although  the  vendee  is  induced  thus  to  act  by  the  stress  of  his  circum- 
stances, and  may  hope  ultimately  to  pay  the  vendor.  In  re  Picton,  11 
B.  R.  420;  s.  c.  2  Dillon,  548. 

The  conveyance  of  the  whole  property  of  a  debtor  affords  a  very  violent 
presumption  of  a  fraudulent  intent,  so  far  as  existing  creditors  are  con- 
cerned. When  the  effect  necessarily  is  to  delay  creditors,  the  intent 
ought  to  be  presumed.  When  the  defense  is  that  the  property  was  con- 
veyed in  pursuance  of  a  secret  trust,  under  which  it  was  held,  and  parol 
evidence,  by  the  statute  of  frauds,  can  not  be  admitted  to  prove  such 
trust,  so  that,  in  case  of  attachment  or  bankruptcy  before  the  conveyance 
was  made,  the  conveyance  would  be  conclusively  held  to  be  in  the  debtor, 
it  is  questionable  whether  he  ought  to  be  admitted  to  show  this  alleged 
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trust  even  on  the  question  of  Intent.  When  the  petitioner  is  a  witnesa, 
the  fact  that  he  has  acted  in  a  harsh  and  oppressive  manner  toward  the 
debtor  may  be  shown  in  evidence  for  the  purpose  of  affecting  his  credi- 
bility.   In  re  W.  B.  Alexander  et  al.,  4  B.  R.  178;  s.  c.  Lowell,  470;  s.  c. 

2  L.  T.  B.  238;  Thomhill  v.  Link,  8  B.  R.  521. 

Allowing  property  to  be  taken  on  a  false  and  fictitious  judgment  is  a 
transfer  with  intent  to  hinder,  delay,  and  defraud  creditors,  in  re  Schick, 
1  B.  R.  177;  s.  c.  2  Ben.  5;  s.  c.  1  L.  T.  B.  28. 

When  a  party  has  given  a  fictitious  note,  and  procured  an  attachment 
thereon  for  the  purpose  of  preventing  an  attachment  by  a  real  creditor, 
it  is  no  defense  that  the  real  object  of  thus  withdrawing  the  fund  was 
not  to  defeat  creditors  generally  but  only  that  one  particular  creditor, 
and  that  it  was  the  purpose  of  the  debtor  to  use  the  money  to  pay  other 
creditors.  The  immediate  result  was  to  give  the  debtor  the  secret  control 
of  the  fund  under  the  guise  of  an  adverse  attachment.  It  is  impossible 
for  the  court  to  go  beyond  that  result  and  determine  upon  doubtful  evi- 
dence, or  any  evidence,  that  the  parties  intended,  when  the  fund  was  il- 
legally witlidrawn  from  the  ordinary  reach  of  the  law,  to  apply  it  more 
beiieflcially  than  the  law  itself  would  apply  it.  This  is  a  fundamental 
principle  of  the  law  of  fraudulent  conveyances.    In  re  Williams  &  Co., 

3  B.  R.  28fr>;  s.  c.  lA)well,  40r>;  s.  c.  2  L.  T.  B.  100. 

A  debtor  has  llio  right  to  mortgage  his  property  or  a  portion  of  it  for 
the  purpose  of  niisiug  money  to  pay  his  debts,  but  a  mortgage  given  for 
the  pui'pose  and  with  tlie  manifest  design  of  so  incumbering  his  avail- 
able means  tliat  cKMlitors  will  be  hindered  and  delayed  in  the  collection 
of  their  demands,  is  fraudulent.  In  re  Cowles.  1  B.  R.  280:  s.  c.  1  W.  J. 
367;  Baldwin  \.  Kossoau,  1  N.  Y.  Leg.  Obs.  31)1. 

A  sale  of  all  the  debtor's  i)roperty  for  a  small  portion  in  cash  and  the 
balance  in  long  notes  does  to  that  extent  delay  creditors.  In  re  Dean  & 
Garrett,  2  R.  R.  80. 

Tiio  insertion  of  a  i)ower  in  a  mortgage  to  enter  and  sell  whenever  the 
niortgag(»e  nuiy  deem  himself  unsafe,  is  a  suspicious  circumstance.  In  re 
Thomas  Ryan.  2  Saw.  411. 

If  the  value  of  Tlie  property  largely  exceeds  the  mortgage  debt,  this  is 
a  l)adge  of  fiaiid.     RaldAvin  v.  Rossoau,  1   N.  Y.  Leg.  Obs.  391. 

The  retention  of  ijossession  by  the  inortgagor  is  a  badge  of  fraud.     Ibid. 

Where  tlie  right  to  transfer  a  francliise  is  conferred  by  tlie  Legislature, 
an  assignment  tlu-reof  may  be  made  with  intent  to  delay,  hinder,  or  de- 
fraud cnMlitors.     In  re  Soiitlierii  Minn.  R.   R.  Co.,  10  R.  R.  8(5. 

Assignment  for  the  Benefit  of  Creditors.—  To  malce  a  general  assign- 
ment for  tlie  ])onelit  of  creditors  an  act  of  ])ankrni)tcy  within  the  mean- 
ing of  til  is  el.'Hise.  it  111  list  l>e  made  Avith  tln^  intent  to  delay,  defraud,  or 
hinder  creditors  Avitliin  tlie  ineaiiiiiLT  <»!'  the  statute  of  13th  ElizalH^tli,  as 
ex(Mni)litied  in  'l^v\  ne's  t';ise  and  otlier  snbseciiient  decisions  following 
it.  It  becomes  a  <|uesti<»n  of  fact.  Tin*  innoc(»nce  or  guilt  of  the  act  de- 
pends on  tli(^  miiul  of  liim  \\\u)  did  it.  ami  it  is  not  a  fraud  witliin  the 
mcMniiii:  of  tlie  l),'nil<riipt(  y  art  nnless  it  was  meant  to  be  so.  Perry  v. 
LouL-Uy.  1   ]:.  R.  .":.1»:  <.  c  li  1^  U.  .v.h;;  s.  c.  1  L.  T.  B.  34;  s.  c.  S  A.  L. 
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Reg.  427;  8.  c.  7  A.  U  Reg.  429;  Farrln  v.  Crawford  et  al.,  2  R  K  602; 
Wells  et  al.  (ex  parte  H.  B.  Claflln  &  Co.),  1  B.  R.  171;  s.  e.  1  L.  T.  B. 
20;  8.  c.  7  A.  L.  Reg.  103;  In  re  Potta  &  Garwood,  Crabbe,  469. 

An  assignment  Is  to  be  subjected  to  the  sharpest  scrutiny,  and  any  badge 
of  fraud  that  attaches  itself  In  the  light  of  extraneous  circumstances  will, 
unless  fully  and  satisfactorily  explained,  be  fatal  to  its  yalidity,  and  the 
arm  of  the  bankruptcy  law  will  sweep  It  away,  and  subject  the  person 
and  estate  of  the  debtor  to  its  own  provisions.  When  the  assignor,  through 
the  agency  of  the  assignee  himself,  retains  a  portion  of  the  estate  and 
converts  it  to  his  own  use,  to  an  amount  much  greater  than  he  could  hold 
under  the  exemption  laws  of  the  State,  the  assignment  is  fraudulent.  Far- 
Tin  V.  Crawford,  2  B.  R.  602;  in  re  Chamberlain  et  al.,  3  B.  R.  710. 

An  assignment  by  a  solvent  person  for  the  benefit  of  creditors,  with  or 
without  preferences,  is  void  under  the  statute  of  frauds,  because  the 
necessary  consequence  of  It  is  to  delay  and  defraud  creditors,  by  prevent- 
ing them  from  subjecting  the  debtor*s  property,  by  the  ordinary  legal  pro- 
ceedings and  process,  to  the  satisfaction  of  their  claims.  An  assignment 
which  authorizes  the  assignee  to  sell  on  credit,  or  in  any  manner  to  pro- 
long his  possession  of  the  property  beyond  the  time  reasonably  necessary 
to  convert  it  into  cash  and  distribute  it  among  the  creditors,  is  fraudulent. 
In  re  Randall  &  Sunderland,  3  B.  R.  18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T. 
B.  69. 

An  assignment  made  with  the  intent  to  prevent  creditors  who  are  press- 
ing suits  to  judgment  from  obtaining  preference  over  other  creditors,  is 
not  an  act  of  bankruptcy.  Perry  v.  Longley,  1  B.  R,  559;  s.  c.  2  B.  R.  596; 
«.  c.  1  L.  T.  B.  34;  s.  c.  8  A.  L.  Reg.  427;  s.  e.  7  A.  L.  Reg.  429;  Wells  et  al. 
(ex  parte  H.  B.  Claflln  &  Co.).  1  B.  R.  171;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A.  L. 
Reg.  163. 

Contra.  The  fact  that  the  debtor  made  the  assignment  without  intent  to 
defraud  any  creditor,  is  of  no  consequence,  provided  that  he  had  the  in- 
tent to  delay  or  hinder  his  creditors.  An  assignment  made  for  the  pur- 
pose of  preventing  creditors  who  have  sued  him  from  appropriating  the 
ajBsigned  property  toward  the  payment  of  their  .claims,  Is  made  to  hinder 
and  delay  such  creditors.    In  re  Goldschmidt,  3  B.  R.  165;  s.  c.  3  Ben.  379. 

An  intent  to  hinder,  delay,  or  defraud  one  creditor,  is  such  an  Intent  as 
the  bankruptcy  act  contemplates.  Perry  v.  Longley,  1  B.  R.  559;  s.  c.  1 
L.  T.  B.  34;  s.  c.  7  A.  L.  Reg.  429.  Contra,  in  re  Dunham  &  Orr,  2  B.  R.  17; 
8.  c.  2  Ben.  488;  s.  c.  1  L.  T.  B.  89. 

An  application  to  have  the  security  of  the  assignee's  bond  increased  is 
not  such  an  assent  to  the  assignment  as  will  estop  the  creditor  from  urging 
it  as  an  act  of  bankruptcy.  Perry  v.  Longley,  1  B.  R.  550;  s.  c.  1  L.  T.  B. 
34;  s.  c.  7  A.  L.  Reg.  429. 

Arrest  of  Debtor.—  (e)  A  debtor  who  has  not  been  actually  imprisoned 
for  more  than  twenty  days,  on  an  order  of  arrest  Issued  against  him  in  a 
civil  action  founded  upon  a  contract,  can  not  be  adjudged  a  bankrupt  on 
account  of  such  arrest.  The  statute  evidently  intends  to  draw  a  distinc- 
tion between  being  actually  Imprisoned  for  more  than  twenty  days,  and 
being  held  in  custody  for  a  period  of  twenty  days.    It  confines  the  former 
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to  a  civil  action  founded  on  contract,  wlille  it  extends  the  latter  to  any 
demand  in  its  nature  provable  against  a  bankrupt's  estate.  Tliere  are 
claims  or  demands  which  would  fall  within  the  lli*st  clause  and 
not  within  the  second  clause.  The  first  clause,  has,  therefore,  a 
field  for  operation  over  which  the  second  clause  does  not  extend. 
This  being  so,  and  there  being  a  distinction  evidently  intended 
by  the  statute  between  actual  imprisonment  and  mere  arresting 
and  holding  in  custody  —  a  person  actually  imprisoned  being  held  In  cus- 
tody, although  a  person  held  in  custody  is  not  necessarily  actually  im- 
prisoned —  full  effect  must  be  given  to  the  second  clause.  This  can  not  be 
done  If  it  be  held  that  a  person  arrested  in  a  civil  action,  founded  on 
contract,  may  be  adjudged  banlvrupt,  although  he  has  not  been  actually 
imprisoned  for  more  than  twenty  days.  If  it  be  so  held  on  the  ground 
that  a  claim  founded  on  a  contract  is  a  demand  in  its  nature  provable 
against  a  bankrupt's  estate  under  the  act,  and  that  it  is  sufficient,  under 
the  first  clause,  that  the  debtor  he  anvsted  and  held  In  custody,  under 
mesne  process  founded  on  such  claims,  for  a  period  of  twenty  days,  then 
no  cases  exist  which  would  not  fall  within  the  first  clause,  and  the  sec- 
ond clause  would  become  inoperative,  and  might  as  well  have  been  left 
out  of  the  statute.  A  statute  must  be  so  construed,  if  possible,  without 
doing  violence  to  the  language,  as  to  give  force,  meaning,  and  effect  to 
every  part  of  It."  There  is  no  affirmative  repugnancy  l>etween  the  two 
clauses,  and  sound  principles  of  construction  require  that  it  shall  he  held 
to  be  the  Intention  of  Congress  that  cases  falling  within  the  second  clause 
shall  be  governeil  wholly  by  the  second  clause,  although,  If  the  sei-ond 
clause  had  been  omitted  from  the  section,  they  would  fall  under  the  first 
clause.  Even  if  the  two  clauses  were  repugnant  to  each  other  in  a 
broader  sense  than  they  are,  the  second  clause  would  control  as  l>eing  the 
later  expression  of  the  will  of  the  law  makers.  In  re  John  Davis,  3  B.  R. 
S:V,K  s.  c.  3  Ben.  4S2. 

The  arn-st  and  imprisonment  are  l)oth  ne<^essary  to  constitute  the  act 
of  bankruptcy.  Either  alone  is  not  sufficient.  Both  do  not  exist  until 
the  term  of  imprisonment  limited  for  that  purpose  has  expired.  Nelms 
v.    Pugli,   1   Murph.    141). 

If  the  (•a[)i:is  up(»n  wliicli  the  arrest  is  made  is  not  void,  but  voidable, 
the  arrest  is  le^nl  until  it  is  set  aside.  If  the  debtor  voluntarily  submits 
to  an  arrest  jrootl  upon  its  face  for  the  i>ericKl  of  twenty  days,  he  com- 
mits an  act  of  hankiupt<  y.  If  he  is  not  insolvi'Ut,  thi'  law  presumes  that 
twenty  days  is  lon.i,^  en«»u.L:li  for  him  eitlier  to  i)ay  the  debt,  or  procure 
bail  to  tlie  action;  or  if  lie  deem  tlie  arrest  unlawful,  to  have  its  unlaw- 
fulness tested  before  the  proiMT  tribunal.  If  he  neglects  or  delays  within 
that  time  to  obtain  liis  (li^ciiniLre  fmm  duress  in  eitlu'r  of  these  ways,  he 
commits  the  act  of  1»;inl<rui(t«-y  dciined  by  the  statute,  and  it  is  no  de- 
fense that  the  (►nler  of  nrrcsi  wms  snl)se(iuently  set  aside,  and  discharge 
LTunted  to  him  upon  niviuLT  common  bail.  In  re  B.  Cohn,  7  B.  B.  31: 
.5.  c.  !!•►  Leu-.  Int.  ;;<ili;  -;.  c.  .'.  C   1..  X.   U. 

\n    impri^ounicnt    coiemcn«iiiu   on   ilic   forenoon  of   September  S,   187<>. 
and   terminatin.ir  before  noon   on   tlie  i:sili   of   that   month,  was  held  not 
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to  be  sufficient.  In  legal  contemplation,  the  debtor  was  in  prison  nineteen 
entire  days  and  portions  of  other  two  days,  and  the  first  day  being  ex- 
cluded, this  made  only  twenty  days.    Hunt  v.  Poolte,  5  B.  R.  IGl. 

Insolvency.—  (f)  Mere  insolvency  is  not,  of  itself,  ground  for  involun- 
tary bankruptcy:  for  a  man,  actually  insolvent,  may  continue  his  business 
for  years  by  renewals  and  extensions  and  indulgences  on  the  part  of  his 
creditors,  and  ultimately  not  only  pay  all  indebtedness  with  Interest,  but 
achieve  success.    Doan  v.  Compton  &  Doan,  2  B.  R.  607. 

The  act  is  not  intended  to  cover  all  cases  of  insolvency  to  the  exclusion 
of  other  judicial  proceedings.  It  is  very  liberal  in  the  class  of  insolvents 
which  it  does  include,  and  needs  no  extension  in  this  direction  by  im- 
plication. But  it  still  leaves  in  a  great  majoritj'  of  cases  parties  who 
are  really  Insolvent  to  the  chances  that  their  energy,  care  and  prudence 
In  business  may  enable  them  finally  to  recover  without  disastrous  failure 
or  positive  bankruptcy.  All  exi>erience  shows  both  the  wisdom  and 
Justice  of  this  policy.  Many  find  themselves  with  ample  means,  good 
credit,  and  large  business,  totally  insolvent,  that  is,  unable  to  meet  their 
current  obligations  as  fast  as  they  mature.  But  by  forbearance  of  cred- 
itors, by  meeting  only  such  debts  as  are  pressed,  and  even  by  tlie  submis- 
sion of  some  of  their  property  to  be  seized  on  execution,  they  are  finally 
able  to  pay  all  and  save  their  commercial  character  and  much  of  their 
property.  If  creditors  are  not  satisfied  with  this,  and  the  parties  have 
committed  an  act  of  bankruptcy,  any  creditor  can  institute  proceedings 
in  a  bankruptcy  court.  But  until  this  is  done,  their  honest  struggle  to 
meet  their  debts  and  to  avoid  the  breaking  up  of  all  their  business  isi 
not  of  itself  to  be  construed  into  an  act  of  bankruptcy  or  a  fraud  on  the 
act.  Wilson  v.  City  Bank,  5  B.  R.  270;  s.  c  9  B.  R.  97;  s.  c.  1  Dillon,  476; 
8.  c.  17  Wall.  489. 

The  words  **  insolvent  "  and  **  insolvency  "  are  not  synonymous  with  the 
words  "  bankrupt "  and  **  bankruptcy."  Insolvency  means  an  inability 
to  pay  debts  in  the  ordinary  course  of  business;  bankruptcy  means  a  par- 
ticular legal  status,  to  be  ascertained  by  a  judicial  decree.  In  re  Black 
&  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  190;  s.  c.  1  L.  T.  B.  39;  in  re  Craft,  2 
B.  R.  Ill;  s.  c.  6  Blatch.  177;  Morgan,  Root  &  Co.  v.  Mastick,  2  B.  R. 
521;  Buckingham  v.  McLean,  13  How.  151;  s.  c.  3  McLean,  185;  Jones  v. 
Rowland,  49  Mass.  377;  Lonergan  v.  Fenlon,  7  Pitts.  L.  J.  266.  Contra, 
in  re  Henry  Brenneman,  Crabbe,  456;  Arnold  v.  Maynard,  2  Story,  349; 
Morse  v.  Godfrey,  3  Story,  364;  Everett  v.  Stone,  3  Story,  446;  Wlnsor 
v.  Kendall,  3  Story,  507;  Ashby  v.  Steere,  2  W.  &  M.  347;  Atkinson  v. 
Farmers'  Bank,  Crabbe,  529;  Dennett  v.  Mitchell,  6  Law  Rep.  16;  s.  c. 

1  N.  Y.  Leg.  Obs.  356;  Hutchins  v.  Taylor,  5  Law  Rep.  289. 

The  words  **  in  contemplation  of  bankruptcy,"  mean  in  contemplation 
of  committing  what  is  made  by  the  act  an  act  of  bankruptcy,  or  of  vol- 
untarily applying  to  be  decreed  a  bankrupt.    In  re  Craft,  1  B.  R.  378;  s.  c. 

2  Ben.  214. 

An  allegation  that  the  debtor  was  insolvent  or  in  contemplation  of  bank- 
ruptcy, is  insufficient,  as  it  is  impossible  to  say  which  Is  to  be  relied  on. 
In  re  John  R.  Hanlbel,  15  B.  R.  233;  s.  c.  9  C.  L.  N.  165. 
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Insolvency  means  an  inability  to  pay  debts,  as  they  mature  and  become 
due  and  payable,  in  the  ordinary  course  of  business,  as  persons  carrying 
on  trade  usually  do,  in  that  which  is  made,  by  the  laws  of  the  United 
States,  lawful  money  and  a  legal  tender  to  be  used  in  the  payment  of 
debts,  without  reference  to  the  amount  of  the  debtor's  property,  and 
^^  ithout  reference  to  the  possibility  or  probability  or  even  certainty  that 
at  a  future  time,  on  the  settlement  and  winding  up  of  all  his  affairs,  his 
debts  will  be  paid  in  full  out  of  his  property.  Nothing  else  is  a  legal 
tender  in  payment  of  debts  but  that  which  is  declared  by  the  law  of  the 
Ignited  States  a  lawful  money  and  a  legal  tender  in  the  payment  of  debts. 
lYoperty  is  not  a  lawful  tender  in  payment  of  debts,  and  a  debtor  has 
no  right  to  paj'  a  debt  with  property  of  any  kind.  Therefore,  the  amount 
of  the  trader's  property  is  of  no  consequence,  if  such  inability  to  pay 
matured  debts  in  such  lawful  money  exists.  Hardy  v.  Clark,  3  B.  R.  38.j; 
8.  c.  1  L.  T.  B.  151;  s.  c.  3  L.  T.  B.  11;  s.  c.  17  Pitts.  T,.  J.  Gl;  s.  c.  2  C.  L. 
N.  121;  in  re  Williams  &  Co.,  3  B.  R.  280;  s.  c.  Lowell,  400;  s.  c.  2  L.  T.  B. 
100;  in  re  Rodgors  k  Coryell,  2  B.  R.  397. 

This  is  the  only  construction  which  is  adapted  to  give  effect  to  the  bank- 
ruptcy act  for  the  beneiicial  purposes  for  wliich  it  was  designed.  With- 
out tills,  the  trader's  propei*ty  may  be  wasted,  preferences  among  cred- 
itors be  given,  and  other  transfers  of  his  property  be  effected,  wholly 
inconsistent  with  tlie  intent  of  the  act.  To  hold  that  the  probability  that, 
if  the  estate  sliould  be  judiciously  managed,  it  would,  after  the  lapse  of 
some  indefinite  time,  at  prices  corresponding  with  its  then  estimated  value, 
produce  enough  to  pay  llie  creditors,  if  tliey  also  would  wait,  and  not 
force  sales  Ijy  judgments  and  executions,  is  to  constitute  proof  of  solvency 
within  the  meaning  of  the  law,  would  be  neither  sensible  nor  just.  But 
insolvency  is  not  to  be  inferred  in  every  instance  of  temporary  want  of 
money  to  i)ay  notes  coming  to  maturity.  Tliis  would  he  tantamount  to 
liolding  that,  wlienever  a  trader  suffers  a  note  to  go  to  i)rotest  for  want 
of  funds  in  hand  wlierewitli  to  pay,  lie  can  thereupon  be  adjudged  in- 
solvent. "^I'his  would  be  an  extreme  view.  Hardy  v.  Binningor,  4  B.  R 
2(12:  s.  c.  7  Blatcli.  2<>2. 

Inability  to  pay  one  (le])t  in  tlie  ordinary  course  of  business  is  suffi- 
cient, 'file  ordinary  "course  of  l)usincss  "  does  not  mean  an  ability  to 
turn  out  ^oods,  or  bills  rcreivable.  or  :is<ets  or  securities  to  pay  that  one 
particular  d<'bt.  at  the  sanii^  time  leaving  other  debts  which  are  certain 
to  beconu^  due.  unprovidid  for,  and  not  leaving  sutticient  assets  in  the 
hands  of  llie  (lebl«)r  to  incest  them  wlu^n  tliey  l»ecome  due.  That  is  an 
extraordinary  <M)uise  of  business.  In  re  Dibblee  et  ah.  2  B.  li.  <il7;  s.  c. 
:)  Ben.  I'S'J;  Driir^s  v.  Moore,  l'(.ote  tV:  Co.,  ;i  B.  IL  (;o2;  s.  c.  1  Abb.  C.  C. 
440. 

A  solvent  niMii  is  oi  e  Hint,  is  able  to  pay  all  his  debts  in  full  at  onc( , 
or  as  they  bccoino  due.  Insolvency  is  merely  the  opiiosite  of  solvencr. 
A  11  an  who  is  nn.*ilil<'  to  p.-iy  liis  d<'bis  out  of  his  own  means,  or  whose 
dejiis  can  n<it  Ix  eellecied  nut  ef  surh  means  by  legal  process  is  insolvent; 
and  tills  alilinn^h  it  may  be  morally  eertain  that.  Avith  indulirence  from 
his  crrditors,  in  ix^int  of  time,   he  may   lie  ultimately  able  to  satisfy   his 
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engagements  in  full.  The  term  insolvency  imports  a  present  Inability  to 
pay.  The  probable  or  improbable  future  condition  of  the  party  in  this 
respect  does  not  affect  the  question.  If  a  man's  debts  can  not  be  made 
in  full  out  of  his  property  by  levy  and  sale  on  execution,  he  is  insolvent 
within  the  primary  and  ordinary  meaning  of  the  word,  and  particularly 
in  the  sense  in  which  the  word  is  used  in  the  bankruptcy  act.  In  re 
Wells,  3  B.  R.  .371;  s.  c.  2  C.  L.  N.  49;  in  re  Randall  &  Sunderland,  3  B.  R. 
18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  69;  in  re  Oregon  B.  Printing  Co.,  13 
B.  R.  503;  8.  c.  11  Pac.  L.  R.  232;  s.  c.  3  Cent.  L.  J.  515. 

If  the  debtor  is  unable  to  pay  his  debts  as  they  become  due,  the  burden 
of  proving  that  his  property  is  sufficient  to  pay  his  debts  rests  upon  him. 
In  re  Thomas  Ryan,  2  Saw.  411. 

The  act  has  far  less  reference  to  the  condition  of  mind  of  the  insolvent 
debtor  than  to  the  condition  of  insolvency  as  a  fact.  When  a  debtor 
knows  that  he  is  insolvent,  he  must  wait,  before  he  gives  a  preference, 
until  he  knows  that  his  condition  Is  changed,  or  that  his  creditors  consent 
to  the  preference.  It  is  a  general  principle,  to  which  there  are  no  excep- 
tions, that,  where  the  parties  know  the  insolvency,  they  must  act  at  their 
peril  If  they  appropriate  the  trust  fund  which  the  law  devotes  to  the  equal 
payment  of  all,  before  they  also  know  that  creditors  have  ceased  to  be 
such,  or  that  they  consent,  after  the  most  full  and  fair  disclosures,  to  the 
discrimination  which  is  made.  Without  this  it  is  an  act  of  bankruptcy. 
It  is  an  irrelevant  fact  that  they  erroneously  supposed  that  creditors  had 
consented.  Their  careless,  rash,  or  interested  conclusions  give  them  no 
power  over  the  statutory  vested  rights  of  innocent  and  nonconcurring 
creditors.    Curran  v.  Munger,  4  B.  R.  295;  s.  c.  6  B.  R.  33. 

A  petitioning  creditor  is  not  required  to  make  full  and  complete  proof 
of  the  debtor's  insolvency,  but  may  offer  evidence  tending  to  show  his  in- 
solvency, and  the  debtor  must  then  explain  the  evidence  if  possible,  for 
he  is  best  acquainted  with  the  condition  of  his  own  affairs.  In  re  Oregon 
B.  Printing  Co.,  13  B.  R.  503;  s.  e.  11  Pac.  L.  R.  233;  s.  c.  3  Cent.  L.  J.  515. 

A  debtor  admitting  insolvency  by  his  acts  is  conclusively  presumed 
to  contemplate  insolvency.  In  re  Waite  &  Crocker,  1  B.  R.  273;  s.  c.  Lowell, 
207. 

Where  there  is  no  proof  that  the  acts  were  done  in  contemplation  of 
bankruptcy,  the  petition  should  aver  that  the  debtor  was  insolvent  or  In 
contemplation  of  insolvency,  and  this  is  the  only  averment  that  should  be 
made.  In  re  Graft,  1  B.  R.  378;  s.  c  2  B.  K  111;  s.  c.  2  Ben.  214;  s.  c.  6 
Blatch.  177;  in  re  Haughton,  1  B.  R.  460. 

The  giving  as  security  of  a  warrant  of  attorney  to  confess  Judgment,  on 
which  the  creditor  may  enter  Judgment  at  any  time,  by  no  means,  of  it- 
self, raises  any  presumption  of  insolvency.  In  re  Dibblee  et  al.,  2  B.  R. 
€17;  s.  c.  3  Ben.  283. 

A  voluntary  contribution  received  by  a  debtor  does  not  constitute  a  debt 
due  by  him.  In  re  Oregon  B.  Printing  Co.,  13  B.  R.  503;  s.  c.  11  Pae.  L.  R. 
233;  s.  c.  3  Cent.  L.  J.  515. 

The  fact  that  th^  bonds  of  a  railroad  corporation  are  at  a  mere  nominal 
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value  does  not  make  the  corporation  insolvent.    Tuclter  v.  Opelousas  &  Gt. 
Western  K.  R.  Co.,  3  B.  R.  (quarto)  31. 

Whether  a  debtor  Ivuows  that  he  is  insolvent,  or  purposely  and  willfully 
refuses  to  Ivnow  by  shutting  his  eyes  to  the  facts  before  him,  the  result 
is  the  same.  In  one  case,  the  fact  of  knowledge;  in  the  othes,  an  unavoid- 
able legal  inference.    Farrin  v.  Crawford  et  al.,  2  B.  R.  602. 

When  a  party  is  in  fact  insolvent,  but  denies  insolvency  under  oath, 
it  wii'l  l)e  presumed  that  he  was  ignorant  of  the  legal  definition  of  the 
term  insolvency,  and  that  such  ignorance  led  to  such  denial.  In  re  S.  T. 
Smith,  3  B.  R.  377;  s.  c.  4  Ben.  1;  s.  c.  1  L.  T.  B.  147. 

A  trader  unable  to  pay  his  debts  in  the  ordinary  course  of  business  is 
insolvent  prima  facie,  and  it  is  incumbent  on  him  to  show  that  he  is  not 
so  in  fact.  The  rule  does  not  apply  with  the  same  strictness  to  farmers, 
and  as  to  them  the  rule  Is  i-eversed.  The  petitioning  creditor  must  take 
the  onus  of  showing  actual  insolvency.     Miller  v.  Keys,  3  B.  R.  224. 

It  will  not  do  to  say  that  the  act  of  making  a  transfer  of  property,  or  of 
procuring  or  suffering  pmperty  to  be  taken  on  legal  process,  with  the  in- 
tent named,  is  an  act  of  bankruptcy,  whether  the  debtor  is  or  is  not  other- 
wise shown  to  be  baukrui)t  or  insolvent,  or  to  be  contemplating  bank- 
ruptcy or  insolvency,  on  the  idea  that  the  act  becomes  ipso  facto  one  in 
contemplation  of  bankruptcy,  l^ecause.  it  being  an  act  of  bankruptcy,  and 
thus  l>eing  bankruptcy,  the  doing  of  it  must  have  been  in  contemplation 
of  bankruptcy.  This  is  reasoning  in  a  circle,  and  such  a  view  would  not 
re(|uire  tliat  the  debtor  should  even  be  insolvent,  or  contemplate  insol- 
vency, and  would  virtually  strike  those  words  out  of  the  section;  for  if 
it  Avere  shown  that  the  debtor  had  done  the  act  named  with  the  intent 
named,  the  fact  that  he  had  done  it  iu  contemplation  of  bankruptcy  would 
follow  as  an  inevitable  legal  conclusion,  and  insolvency,  or  the  contem- 
plation of  it,  would  never  become  an  operative  prerequisite.  The  debtor 
must  be  shown,  aside  from  th(»  mere  doing  of  the  act  named  with  the 
intent  named,  to  have  done  it  when  bankrupt  or  insolvent,  or  in  the  con- 
templation of  bankrui»tcy  or  Insolvency.  In  re  Craft,  1  B.  R.  378;  s.  c. 
2  Ben.  214. 

If,  at  the  tiuK^  of  eoniniitting  the  act  named,  the  debtor,  in  his  own 
mind,  from  a  view  of  tlie  state  of  thing..;  which  surround  him,  contem- 
plate (i  that  he  would  not  be.  and  continue  to  be,  from  that  time  thence- 
fortli.  able  to  itay  his  delMs.  as  siicli  debts  should  mature  in  the  ordinary 
course  of  liis  l)nsiii('ss.  tlieii  lir  ronieinplated  insolvency;  and,  if  he  contem- 
l)late(l  iiis(>lvcu<  y.  iliat  i)uts  tlie  case  in  precisely  the  same  predicament 
as  tlHtugli  lie  Wi'vv  iiisnlvcnt.  A  debtor  has  no  more  right  to  do  the  for- 
bidden act  Axiif'ii  lie  cnnteniiilntes  that  in  view  of  the  existing  aspect  of 
his  affairs,  he  ^^ill  not  be  altle  to  pay  lils  debts  in  the  ordinary  course 
of  his  l>nsiness,  than  he  woiihl  liave  if  lie  vvre  actually  insolvent  at  the 
time.      In   re   IHhbh-e  et   al..   L'   15.   U.   <;17:  s.   c.  ;j   Bvn,   L*.S:?. 

Preferences.- -  *Ln  In  an  act  of  bani^rnptey  under  this  claus<\  there  are 
tlie   followinu"   inured'M'Hls.    in  wit: 

Isr.  The  «lel)iur  uiiisl   either  he  in>«)lveut.  or  contemplate  insolvency. 
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2d.  He  must  make  a  conveyance  or  transfer  of  money  or  property,  or  he 
must  procure  bis  property  to  be  taken  on  legal  process. 

3d.  He  must  do  this  with  intent,  on  his  own  part,  to  give  a  preference 
to  the  creditor;  or  with  the  intent,  on  his  own  part,  to  defeat  or  delay 
the  operation  of  the  act.    Ibid. 

Legal  Process.— An  allegation  which  does  not  set  forth  any  specified 
day  on  which  the  property  was  taken  on  legal  process,  simply  charging 
that  the  act  of  bankruptcy  was  committed  on  the  blank  day  of  blank, 
1860,  and  in  which  the  only  other  allegation  of  the  time  of  its  commis- 
sion is,  that  it  was  committed  within  six  months  next  preceding  the  date 
of  the  petition,  which  is  not  dated,  but  which  was  sworn  to  three  days 
before  it  was  filed,  is  defective.    In  re  Chappel,  4  B.  R.  640. 

There  is  a  clearly  recognized  distinction  between  procuring  and  suffer- 
ing. The  word  "  suffer  "  is  different  from  the  word  "  procure."  "  Suffer  " 
implies  a  pajssive  condition,  so  to  speak,  as  to  allow,  to  permit;  not  a 
demonstrative,  active  course,  like  the  word  "  procure."  In  re  Black  &  Se- 
cor,  1  B.  B.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  30;  in  re  Craft,  1  B.  R. 
878;  s.  c.  2  Ben.  214;  in  re  Sutherland,  1  B.  R.  531;  s.  c.  1  Deady,  344;  in  re 
Dibblee  et  al.,  2  B.  R  617;  s.  c.  3  Ben.  283;  in  re  Haughton,  1  B.  R.  460;  in 
re  Heller,  3  Biss.  153;  in  re  A.  B.  Gallinger,  4  B.  R.  729;  s.  c.  1  Saw.  224; 
Traders'  Nat'l  Bank  v.  Campbell,  3  B.  R.  498;  s.  c.  6  B.  R,  353;  s.  c.  2  Biss. 
423;    s.  c.  14  Wall.  87. 

Mere  honest  Inaction,  when  a  creditor  seeks  to  make  a  Just  debt  by 
law.  Is  not  itself  an  act  of  bankruptcy.  The  debtor's  failure  through  ina- 
bility to  go  into  voluntary  bankruptcy  when  he  was  sued,  is  not  of  itself  an 
act  of  bankruptcy.  Wright  v.  Filley,  4  B.  R.  611;  s.  c.  1  Dillon,  171;  Love 
V.  Love,  21  Pitts.  L.  J.  101.  Contra,  in  re  Black  &  Secor,  1  B.  R.  353;  s.  c. 
2  Ben.  190;  s.  c.  1  L.  T.  B.  39;  in  re  Heller,  3  Biss.  153;  in  re  Wells,  3  B.  R. 
371;  s.  c.  2  C.  L.  N.  49;  in  re  A.  B.  Gallinger,  4  B.  R.  729;  s.  c.  1  Saw.  224; 
Bennett  v.  James,  1  N.  Y.  Leg.  Obs.  310. 

It  Is  not  enough  that  the  debtor  ia  passive,  and  does  nothing  to  prevent 
a  creditor  from  taking  his  goods  on  execution.  The  words  of  the  act  can 
be  satisfied  with  nothing  short  of  a  positive  agency,  an  active  co-operation. 
To  be  passive  merely  and  to  do  nothing,  is  not  to  procure  an  act  to  be 
done.    It  is  not  to  aid,  co-operate,  or  advise.    Jones  v.  Sleeper,  2  N.  Y. 

Leg.  Obs.  131. 

If  the  issuing  of  an  execution  on  a  judgment  confessed  under  a  power 
of  attorney  is  not  done  at  the  request  of  the  debtor,  and  was  not  agreed 
upon  at  the  time  of  the  execution  of  the  power,  it  is  not  an  act  of  procure- 
ment   Barnes  v.  Billlngton,  1  Wash.  C.  C.  29;    s.  c.  4  Day,  81,  note. 

If  a  suit  is  commenced  with  the  debtor's  knowledge  or  assent,  express 
or  implied  and  in  consequence  of  information  which  he  voluntarily  commu- 
nicated to  the  creditor  for  the  express  purpose  of  having  measures  taken 
to  secure  the  debt,  he  procures  his  property  to  be  taken.  Van  Kleeck  v. 
Thurber,  1  Penn.  L.  J.  402. 

An  agreement  by  the  debtor  that  a  default  may  be  taken  against  him  at 
a  time  when  it  could  have  been  entered  according  to  the  usual  course  of 


246  The  Bankruptcy  Law. 

the  court  without  that  agreement,  Is  nort  a  procurement  of  the  taking  of 
his  property  on  legal  process.    Jones  v.  Sleeper,  2  N.  Y.  Leg.  Obs.  131. 

If  a  debtor  voluntarily  aids  his  creditor  in  taking  his  property  on  a 
writ  of  attachment,  or  in  perfecting  an  attachment  previously  incomplete, 
he  procures  it  to  be  taken.  Fisher  v.  Currier,  5  Law  Rep.  217;  s.  c.  1  Penn. 
L.  J.  217. 

If  the  debtor  instructs  the  attorney  who  holds  a  judgment  note  to 
enter  up  judgment  and  issue  execution,  he  procures  the  issuing  of  the 
execution  although  he  does  so  at  the  request  of  the  creditor.  In  re  A. 
Benton  &  Bro.,  a  W.   N.  547. 

It  is  not  an  act  of  bankruptcy  for  a  debtor  to  suffer  his  property  to  be 
taken  on  legal  process  with  intent  to  give  a  preference,  or  to  defeat  or 
delay  the  operation  of  the  act.  In  re  Isaac  Scull,  10  B.  A-  165;  s.  c.  7  Ben. 
371;  s.  c.  1  A.  L.  T.  (N.  S.)  416. 

A  debtor  who  confesses  judgment  in  favor  of  a  creditor  procures  his 
property  to  be  taken  on  legal  process.  In  re  Craft,  1  B.  R.  378;  s.  c.  2  Ben. 
214;  in  re  Sutherland,  1  B.  R.  531;  s.  c.  1  Deady,  344;  in  re  A.  B.  Gallinger, 
4  B.  R.  729;  s.  c.  1  Saw.  224. 

Tbo  mere  admission  of  service  of  the  summons  does  not  amount  to  a 
procuring  of  his  property  to  be  taken  on  legal  process,  where  it  is  only 
done  at  the  instance  of  the  creditor's  attorney,  and  without  any  collusion 
or  complicity  between  the  parties.    In  re  Dwight  B.  King,  10  B.  R.  103. 

An  execution  is  the  legal  pui-pose  of  a  judgment,  its  end  and  fruit  The 
motive  and  intention  of  a  man  can  only  be  judged  from  the  tendency 
of  his  acts.  A  man  generally  designs  to  do  that  to  which  his  act^  tend. 
Every  ordinary  person  knows  tliat  a  judgment  is  regularly  followed  by 
an  execution  — in  other  words,  that  the  tpndou<'y  of  procuring  a  judg- 
ment is  that  the  execution  sliall  follow.  It  is  not  an  absolute  legal  infer- 
ence that  a  man  who  procures  a  judgment  to  be  obtained  against  him- 
S(»lf  intends  tliat  an  cxiMUtiou  shall  follow,  but  a  question  of  fact.  In  re 
Thomas  Woods,  7  B.  R.  12*;:  s.  c.  29  Leg.  Int.  230;  20  Titts.  L.  .1.  21. 

The  (luc^stiou  is  whether  the  dcl)tor  willfully  facilitated,  either  directly 
or  indirectly,  tlic  taking  of  his  property  on  execution.     Ibid. 

The  confession  of  a  .iudtiineut  by  an  insolvent  debtor,  with  the  intent 
to  enable  a  creditor  to  secure  his  debt  by  cr)nverting  his  lien  by  attach- 
ment iiito  a  lieu  by  judirnient,  execution,  and  levy,  is  an  act  of  bank- 
ruptcy.    In  re  A.  P..  ^lallinucr.  4  H.  U.  721);  s.  c.  1  Saw.  221. 

The   nature   nf   the   debtcu's    business   and   tlie   course   of    his   dealings 
will   be   reuai'ded    in   de<i(liu;i;   a\  liether  the   giving  of  a   warrant  to   con- 
f"ss  judi^incnt    is  :in  art   of  bankrui)tcy.     In  re   Leeds,  1  B.   R.  521;  s.  c. 
7  A.  L.  iU'j;.  '•'>■•:  s.  c.  1  L.  T.  IL  IS:  in  re  Ralph  .Tohnson.  1  N.  Y.  Leg.  Obs. 
Ic.C:  ?    ,.    r>  Law  Kei>.  .*U.'!. 

Wlurr  the  indument  is  eniifessed  nnd(M-  a  warrant  of  attorney,  it  should 
!»('  «l.<nrly  e^taldisi-cd  that  the  warrant  was  .uiven  by  the  proper  authority. 
ITilinn   V.   Telc-raph   Td..   1    Ccnr.    L.   J.   T."). 

Wiiere  the  alh'i:<'d  M<'1  of  baidviai])tcy  <-(viisists  in  suffering  property  to 
be  laken  on  Icual  pmciss,  the  districi  court  should  give  the  debtor  a  reason- 
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able  time  to  contest  the  validity  of  the  Judgment  In  the  State  court 
Ibid. 

Allowing  property  to  be  taken  on  legal  process  issued  upon  a  judg- 
ment confessed,  under  a  warrant  of  attorney  given  at  a  time  when  the 
debtor  was  not  insolvent,  is  an  act  of  bankruptcy  when  the  other  ele- 
ments of  such  an  act  coexist  In  re  Dibblee  et  al.,  2  B.  R.  617;  s.  c.  3 
Ben.  283.    Contra,  J.  B.  Wright  2  B.  R.  490. 

The  petition  should  aver  that  the  property  was  taken  on  the  day  of  the 
levy,  and  not  on  the  day  of  the  giving  of  the  warrant  of  attorney.  In  re 
Dibblee  et  al.,  2  B.  R.  617;  s.  c.  3  Ben.  283. 

When  a  State  court  has  permitted  a  Judgment  to  be  entered  up,  and 
execution  to  be  issued,  the  district  court  must  presume  that  this  waa 
done  in  the  legal  and  proper  way.  It  must  treat  the  record  of  the  State 
court  as  being  in  due  form.  Irregularities  can  not  be  considered  in  a 
collateral  proceeding.    Ibid. 

The  term  legal  process,  as  used  in  the  bankruptcy  act,  is  not  to  be  con- 
fined \o  any  particular  form  of  writ,  execution  or  attachment.  An  order 
of  sale  to  be  executed  by  a  master  of  chancery  is,  in  a  Just  and  proper 
sense,  legal  process;  though  in  a  technical  sense,  writs,  executions,  attach- 
ments, and  the  like,  running  in  the  name  of  the  people,  and  addressed 
to  the  sheriff,  or  like  officer,  are  usually  meant  by  that  term.  The  writ, 
mandate,  or  order  of  a  court  taking  hold  of  the  property,  and  withdraw- 
ing it  from  the  possession  and  control  of  the  debtor,  and  from  the  or- 
diivary  reach  of  creditors  for  the  payment  of  what  is  due  to  them,  are 
each  and  either  of  them  within  the  intent  and  true  meaning  of  the  term 
legal  process,  as  employed  in  this  section.  Hardy  v.  Binninger,  4  B.  R. 
262;  a.  c.  7  Blatch.  262. 

The  fact  that  the  bankruptcy  act  makes,  in  broad  terms,  the  procuring  of 
property  to  be  taken  on  legal  process,  with  certain  attendant  circum- 
stances, an  act  of  bankruptcy,  shows  that  the  circumstance  that  the 
property  is  taken  on  legal  process  Issued  out  of  a  State  court  furnishes  no 
ground  for  withholding  an  adjudication  of  bankruptcy.  On  the  contrary, 
in  view  of  the  well-known  fact  that  the  mass  of  civil  legal  process  is  is- 
sued out  of  the  courts  of  the  States  all  over  the  United  States,  and  that 
the  amount  of  property  taken  on  civil  legal  process  issued  out  of  the 
Federal  courts  is  comparatively  very  small,  it  is  evident  that  Congress 
Intended  to  say  that  the  taking  of  property  on  legal  process  Issued  out  of 
a  State  court  is  an  act  of  bankruptcy,  when  accompanied  by  the  other 
conditions  specified  In  this  section.  Hardy  v.  Clark,  3  B.  R.  385;  s.  c.  1  L. 
T.  B.  151;  s.  c.  3  L.  T.  B.  11;  s.  c.  17  Pitts,  I..  J.  61;  s.  c.  2  C.  L.  N.  121. 

Procuring  property  to  be  taken  under  an  order  appointing  a  receiver, 
passed  in  an  action  instituted  by  the  attorney-general  of  the  State  for  the 
purpose  of  obtaining  a  dissolution  of  the  corporation,  is  procuring  it  to  be 
taken  on  legal  process.  In  re  Washington  Marine  Ins.  Co.,  2  B.  R.  648; 
s.  c.  2  Ben.  292;  in  re  Merchants'  Ins.  Co.,  6  B.  R,  43;  s.  c.  3  Biss.  162;  s.  c. 

2  L.  T.  B.  243. 

The  collection  of  a  claim  by  a  receiver  is  not  a  taking  of  the  property 
on  legal  process  in  the  sense  of  the  statute,  for  the  property  was  so  taken 


sy 
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by  the  apix)lntment  and  not  the  subsequent  collection.    In  re  Amsterdam 
Fire  Ins.  Co.,  6  Ben.  308. 

Intent  to  Prefer.—  An  allegation  of  a  preference  should  give  the  name 
of  the  preferred  creditor.    In  re  Joseph  S.  Hadley,  12  B.  R.  ift>6. 

An  allegation  of  a  preference  need  not  charge  that  it  was  in  fraud  of 
the  provisions  of  the  banliruptcy  law.    Ibid. 

The  property  of  an  insolvent  represents,  in  whole  or  In  part,  the  credit 
given  to  him  by  his  creditoi-s,  and  therefore,  in  good  morals,  belongs  to 
them  and  not  to  hioi.  Strictly  and  truthfully  speaking,  an  insolvent  has 
no  property,  and,  therefore,  has  no  natural  right  to  dispose  of  the  property 
In  his  possession  otherwise  than  with  the  consent  of  the  real  owners  — 
his  creditors.  In  re  Silverman,  4  B.  R.  523;  s.  c.  2  Abb.  C.  C.  243;  s.  c.  1 
C*^  Saw.  410;  Story  v.  Nowlan,  1  Mont.  350. 

\fif  The  definition  of  a  preference  is  a  payment  or  transfer  to  one  creditor 

which  will  give  him  an  advantage  over  the  others,  or  which  may  possibly 
do  so.    In  re  Hapgood  et  al.,  7  A.  L.  Rev.  6<34;  Miller  v.  Keys,  3  B.  R.  224. 

If  a  debtor  effects  a  compromise  with  a  portion  of  his  creditors,  of  such 
a  character  that  wheu  they  are  paid,  he  is  left  undoubtedly  and  abund- 
antly solvent,  such  payment  is  not  an  act  of  bankruptcy.  In  re  Hapgood 
et  aJ.,  7  A.  L.  Kev.  ()(>4. 

A  mortgage  by  a  railroad  company  of  all  its  property,  to  secure  all  its 
creditors  equally  out  of  its  earnings,  or  to  pay  such  as  refuse  the  security 
their  nital^lo  proiwrtion  of  the  proceeds,  is  not  an  act  of  bankruptcy.  In 
re  Union  l*acittc  Railroad  Co.,  10  B.  R.  178;  s.  c.  8  A.  L.  Rev.  779:  s.  c.  0 
O.  L.  N.  3r)5:  s.  c.  :n  I.eg.  Int.  201. 

A  mortgage  given  in  lieu  of  a  UK'chanic's  lion  claim  is  not  a  preference, 
for  the  creditor  gains  no  advantage.    In  re  Cliristopher  Weaver,  9  B.  R. 

Tlio  intent  is  an  element  of  the  objectionai)le  transaction  according  to 
the  letter  of  tlie  law.  and  tliougli  a  person  is  presumed  to  intend  the 
natural  results  of  his  acts,  the  intent  is  essential,  and  must  be  sho^^Ti  by 
his  acts  and  tlie  circumstances.    Miller  v.  Keys.  'A  B.  R.  224. 

This  intent  must  be  an  intent  on  the  part  of  the  debtor;  and,  unless 
the  debtor  at  the  time  knew  tliat  he  was  insolvent,  or  contemplated  in- 
solvency, he  c()uld  have  no  intent  to  ^ive  a  preference  to  one  creditor  over 
anetlier.  If  a  person,  wliilt*  payin;j:  one  creditor,  honestly  supix)ses  that  he 
is  able  to  pay  every  <-re(litor.  tliere  can  be  no  intent  to  give  a  preference. 
In  re  l)il>1ilee  et  al..  2  H.  K.  017;    s.  c.  Pj  Ben.  2SP,. 

Wliere  tlie  pi*f»bable  consetiuence  of  an  act  is  to  give  a  preference,  the 
debtor  will  ])e  coii<ln>-ively  i)resnii)e«l  to  liave  intended  to  give  such  pref- 
<  renc(».  hi  re  Pruiimioiitl,  1  1».  TI.  l?:n :  s.  c.  1  L.  T.  B.  7:  in  re  Black  & 
Secor.  1  B.  K.  ;;.':;:  s.  c.  2  V.vu.  IJiO;  s.  c.  1  L.  T.  B.  aO:  in  re  Sutherland. 
1  B.  K.  7>:'A:  s.  c.  1  l>ea<ly.  :)\[:  in  re  r>il»Mee  et  al..  2  B.  R.  017;  s.  c.  S 
r>en.  L^^:;;  in  re  A\(  lis.  ::  W.  \X.  :;T1;  p.  <•.  2  ('.  1..  N.  49:  Curran  v.  Mnnger. 
(;   r..   U.  :;:•>:  Jours  v.   Sleeiu-r,  2   N.    V.   Leu-.   Ob<.   I.'^.I. 

W'lien  a  deltjor  is  In^olAint.  and  l^nows  it.  any  payments  then  made  by 
liini  to  any  ci-cdiini-  in  fnll.  are  \Aiili  Tlio  inlent  to  i^refer.  Tlie  giviuir  of 
a  prc'Td'cnce  is  a   inM-cssary  ennse(|u<'n(o  of  ihe  payment  by  an  insolvent 
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debtor  of  one  of  his  creditors.  The  creditor  is  preferred  because  he  has 
receiTed  his  debt,  and  the  other  creditors  have  not.  The  debtor  being  in- 
solvent has  not  the  means  to  pay  them,  and  by  paying  one  In  full  has 
defrauded  the  others  of  their  just  proportion  of  his  estate.  Other  mo- 
tives may  have  actuated  the  debtor,  but  that  makes  the  payment  none 
the  less  a  preference.  Indeed,  he  may  expect  to  become  able  in  time  to 
pay  all  his  creditors  in  full,  and  may  intend  to  do  so  as  soon  as  he  can; 
but  this  does  not  affect  the  question.  The  creditor  whose  debt  is  paid  is 
nevertheless  preferred.  He  has  his  money,  but  they  must  depend  upon  the 
often  double  uncertainty  whether  their  debtor  will  in  time  become  both 
able  and  willing  to  pay  their  debts  in  full.  Farrin  v.  Crawford,  2  B.  R. 
602;  in  re  Silverman,  4  B.  R.  523;  s.  c.  2  Abb.  C.  C.  243;  s.  c.  1  Saw.  410. 

If  a  debtor  is  insolvent  at  the  time  of  malting  a  payment,  he  is  pre- 
sumed to  know  it  until  the  contrary  appears.  In  re  Silverman,  4  B.  R. 
523;  8.  c.  2  Abb.  C.  C.  243;  s.  c.  1  Saw.  410;  in  re  Samuel  A.  House,  1 
N.  Y.  Leg.  Obs.  348. 

The  law  will  not  presume  an  intent  to  prefer  when  the  debtor  is  not 
aware  of  his  insolvency,  but  it  is  incumbent  on  him  to  show  it  In  re 
Oregon  B.  Printing  Ck).,  13  B.  R.  503;  s.  c.  11  Pac.  L.  R.  233;  s.  c;  3  Cent 
L.   J.    515. 

No  particular  or  specific  evidence  of  an  intent  to  prefer  is  necessary 
when  a  payment  is  made  by  an  insolvent  debtor,  for  the  act  itself  la 
sufficient  evidence  of  the  intent.    Ibid. 

A  payment  by  an  insolvent  debtor  is  an  act  of  bankruptcy,  although 
It  is  made  in  the  usual  course  of  business.    Ibid. 

Where  the  defense  is  that  the  securities  belonged  to  the  creditor  otk 
account  of  an  alleged  fraud,  the  burden  of  proof  is  on  the  debtor  to  estab- 
lish the  fraud  and  the  identity  of  the  securities  by  a  fair  preponderance 
of  evidence.    Payne  v.  Solomon,  14  B.  R.  162. 

If  a  debtor  purchases  gold  certificates  by  means  of  an  overdraft  on  a 
bank,  under  an  agreement  that  the  proceeds  of  all  overdrafts  of  his 
shall  be  the  property  of  the  bank,  or  with  the  preconceived  idea  of  never 
paying  back  the  money  obtained  by  the  overdraft,  but  of  defrauding  the 
bank,  a  transfer  of  the  certificates  to  the  bank  is  not  an  act  of  bank- 
ruptcy.   Ibid. 

There  is  a  distinction  between  an  agreement  that  securities  purchased 
with  the  proceeds  of  an  overdraft  shall  all  the  time  be  considered  the 
property  of  the  bank,  and  an  agreement  to  turn  over  the  title  as  a  future 
act.    Ibid. 

If  a  bank  merely  certifies  the  check  of  a  debtor  in  advance,  relying  on 
his  promise  to  make  his  account  good  during  the  day,  such  an  overdraft, 
in  the  absence  of  fraud,  creates  simply  the  relation  of  debtor  and  cred- 
itor, and  the  payment  of  such  a  debt  after  insolvency  occurs,  Is  an  act 
of  bankruptcy.    Ibid. 

A  mere  agreement  by  a  debtor  that,  In  a  certain  event,  he  will  deliver 
to  the  bank  such  securities  as  he  may  purchase  with  the  proceeds  of  over- 
drafts, will  not  vest  a  title  to  the  securities  in  the  bank,  so  that  a  transfer 
of  them  will  not  be  a  preference.    Ibid. 
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A  mortgage  of  the  whole  stock  In  trade  to  a  pre-existing  creditor  is 
prima  facie  a  preference.  It  is  very  strong  evidence,  because  it  is  out  of 
tho  ordinary  course  of  business,  and  is  of  itself  enough,  if  duly  recorded, 
to  destroy  the  credit  of  any  trader;  and,  therefore,  would  not  be  resorted  to 
by  any  one  who  had  readier  means  of  paying  the  debt.  In  re  Waite  et  al., 
Lowell,  407. 

If  a  dissolution  is  a  mere  cover  to  conceal  either  actual  or  legal  fraud,  or 
with  intent  to  give  a  preference  to  a  separate  creditor  over  those  of  the 
partnership,  or  to  bring  hira  on  an  equality  with  them  In  the  distribution 
of  the  assets  of  the  firm,  there  Is  such  a  fraud  on  the  partnership  creditors 
as  will  make  It  an  act  of  bankruptcy.  In  re  J.  A.  &  H.  W.  Shouse,  Crabbe, 
482. 

If  an  Insolvent  firm  is  dissolved,  and  all  Its  assets  transferred  to  one 
partner,  who  immediately  executes  a  mortgage  to  secure  a  separate  debt, 
the  act  is  voidable  by  the  joint  creditors,  and  they  may  rely  on  the 
moitgage,  or  on  the  dissolution  of  the  firm,  or  on  both,  for  the  dissolution 
itself  works  a  preference  U)  the  separate  creditors.  In  re  Walte  et  al., 
Lowell,  407;  in  re  J.  A.  &  II.  W.  Shouse,  Crabbe,  482. 

An  unexecuted  agreement  by  a  company  to  transfer  certificates  of  its 
stock  is  not  an  act  for  which  it  can  be  forced  into  bankruptcy.  Winter  v. 
K.  R.  Co.,  7  B.  K.  2Si);  s.  c.  2  Dillon,  487. 

A  convoyanco  attempted  to  be  made  by  an  instrument  void  for  vant  of 
a  stamp  is  not  an  act  of  bankruptcy.  In  re  Dunham  &  Orr,  2  B.  R.  17;  s. 
c.  2  Ben.  ASS;  s.  c.   1  L.  T.  B.  S<>. 

Tlio  iuteut  of  a  debtor  to  prefer,  coupled  with  an  attempt  to  do  it,  is  an 
art  of  iKiukruptcy,  altlioii.^li  tlu»  instrument  is  so  defective  as  to  he  void. 
In  re  S.  Meiulelsdhn,  12  B.  U.  TyXl;  s.  e.  :\  Saw.  :W3. 

The  givini,'  of  a  niorlirnjie  durlnj?  solvency  to  secure  an  existing  bona 
fide  debt  is  uot  nn  act  of  bnnlvrnptcy,  nltlioiij?h  made  with  the  intent  to 
prefer  tlie  niori^'ji^e  creditor.  In  re  Dunham  cV  Orr,  2  B.  R.  17;  s.  c.  2  Ben. 
4SS;  s.  c.  1  L.  T.  B.  8J). 

The  return  of  unearned  premiums  upon  tho  cancellation  of  the  policy 
does  not  constitute  an  act  of  bankruptcy  when^  the  parties  believe  they 
have  tlie  Ic^ai  riuht  to  receive  and  pay  tlu-se  sums.  Knickerbocker  lus. 
Co.  V.  Conistock.  \)  l^.  K.  4M;  s.  c.  C.  C.  L.  N.  142. 

Wliere  a  payment  wliieli  is  alleired  io  liave  lun^n  a  preference,  was  made 
by  an  otllrer  of  the  corpor.it ion,  evidence  must  l>e  ixlven  to  show  that  it 
was  tlio  act  of  ilie  ((trpcirntion.     I1»id. 

Tliou;ili  insnlveney  in  fa<-t  exists,  yet  if  tlie  did)tor  bonestlj'  beli-.*vcs 
he  sliall  be  abb'  to  i^o  on  in  Ids  business,  and,  witli  such  iKdief.  pays  a 
just  del»t.  ANJiliout  a  dr^i-ii  tc)  uive  a  prefei-ence,  sncli  payment  is  not 
fraudulent.  thoUL:ii  bnnki-uptey  should  afterward  ensue.  And,  on  the 
oilier  baud,  if  tlie  dt-binr.  beiuL'  iiis<'lvent  and  Knowing  liis  situation,  and 
expe<iin,Lr  !<►  step  ]).-iyineiii .  shall  ilien  make  a,  payment,  or  give  a  stH'Ui'ity 
to  a  ci-editnr  fei"  a  just  debt,  wiih  a  view  to  ;:ive  him  a  preference  over 
tin'  Licm-i-al  cr»'dit«)i-s,  such  p:i>iiH'nt  er  Liivinu:  s(H-unty  is  fraudulent  as 
nuain^t  ilie  ei'e<liinrs.  It  le^i--  uiMiii  the  intent,  with  wliicli  the  act  was 
doll*',  ;iiid  iIh-  iiitciii  i>^  to  be  jn'oved  as  a  fact,  eitlier  by  direct  evidence, 
or  a-  the  necessary  and  ctrtain  consequence  of  other  facts  clearly  proved. 
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Morgan,  Boot  &  Ck>.  v.  Mastick,  2  B.  R.  521;  Dean  v.  Oompton  &  Doan, 
2  B.  R.  U07. 

An  insolvent  debtor  has  the  right  to  pay  out  money  or  make  changes 
in  his  property  before  an  actual  adjudication  of  bankruptcy,  If  he  does  it 
in  good  faith,  without  Injury  to  the  right  of  his  creditors,  and  especially 
when  he  saves  property  and  increases  his  assets.  A  payment  of  rent 
may  be  made  to  prevent  a  forfeiture  of  the  lease.  Smith  v.  Teutonla 
Ina.  Co.,  4  C.  L.  N.  130.  Contra,  in  re  Merchants*  Ins.  Co.,  6  B.  R.  43; 
6.  c.  a  Biss.  162;  s.  e.  2  D.  T.  B.  243. 

Agents  may  retain  the  money  in  their  hands  for  the  payment  of  their 
salaries.  A  check  drawn  by  the  secretary  for  his  own  monthly  salary, 
and  that  of  the  clerks  in  the*  office,  upon  the  bank  where  the  company 
account  is  kept,  he  being  the  only  person  who  can  sign  checks,  is  not  an 
act  of  bankruptcy  when  it  is  drawn  without  the  sanction  or  approval  of 
the  officers.    Smith  v.  Teutonla  Ins.  Co.,  4  C.  L.  N.  130. 

A  mortgage  of  partnership  property  made  by  one  partner  to  his  co- 
partner is  not  an  act  of  bankruptcy  as  against  the  firm  creditors,  for  the 
property  is  not  put  out  of  the  firm.  In  re  Kenyon  &  Fenton,  6  B.  RL 
238;  s.  c.  1  Utah  Ter.  47. 

A  preference  to  an  employee  is  an  act  of  bankruptcy.  The  law  gives 
to  an  employee  a  priority  to  the  amount  of  $50,  but  this  must  be  secured, 
if  at  all,  by  and  through  the  proceedings  in  bankruptcy,  and  not  outside 
of  them,  or  independent  of  or  in  spite  of  this  act.    Ibid. 

The  return  of  a  piano  bought  to  fill  a  special  order,  and  refused  by  the 
party  for  whom  it  was  designed  on  its  arrival,  is  not  a  preference.  Doan 
V.  Compton  &  Doan,  2  B.  R.  607. 

The  fact  that  the  debt  is  a  fiduciary  debt  is  of  no  consequence.  The 
debtor  has  no  more  right  to  pay  it  than  any  other  debt.  There  is  no  dis- 
tinction between  giving  a  preference  when  the  creditor  asks  fqr  it,  and 
giving  a  preference  when  the  creditor  does  not  ask  for  it.  In  re  Dibblee 
et  aL,  2  B.  R.  617;  s.  c.  3  Ben.  283;  in  re  Batchelder,  3  B.  R.  150;  s.  c. 
Lowell,  373. 

Neither  a  sale  which  contemplates  a  higher  degree  of  solvency,  nor  a 
sale  from  Inability  to  resist^  constitutes  an  act  of  bankruptcy,  when  no 
preference  is  given  nor  creditors  delayed  in  the  prosecution  of  their 
claims.  Rankin  &  Pullan  v.  Florida,  Atlantic  &  G.  C.  Railway  Company, 
1  B.  R.  647;  s.  c.  1  L.  T.  B.  85. 

Evidence  that  an  assignment  of  a  bill  of  lading  was  made  in  trust  for 
all  the  creditors  is  admissible,  for  the  act  is  of  an  uncertain  and  doubtful 
character.    In  re  Potts  &  Garwood,  Criabbe,  469. 

If  there  is  a  preference,  it  is  an  act  of  bankruptcy,  no  matter  how 
small  the  amount  or  meritorious  the  creditor.  In  re  J.  A.  &  H.  W.  Shouse, 
Crabbe,  482. 

A  security  given  at  the  time  of  receiving  a  loan  is  not  a  preference. 
Ibid. 

A  preference  is  an  act  of  bankruptcy,  although  it  is  given  under  pres- 
sure. Gassett  v.  Morse,  21  Vt  627;  in  re  Henry  Brenneman,  Crabbe,  450; 
Arnold  v.  Maynard,  2  Story,  349. 


252  The  Bankruptcy  Law. 

A  preference  is  an  act  of  bankruptcy,  although  it  Is  given  In  pursuance 
of  a  promise  made  at  the  time  of  contracting  the  debt.  Arnold  v.  Maynard, 
2  Story,  349. 

The  knowledge  or  motive  of  the  preferred  creditor  is  immaterial  In  an 
Involuntary  proceeding.  In  re  Oregon  B.  Printing  CJo.,  13  B.  K.  503;  s.  c. 
11  Pac.  L.  R.  233;  s.  c.  3  Cent  L.  J.  515. 

Intent  to  Defeat  the  Operation  of  the  Bankruptcy  Act.—  (h)  The  ques- 
tion of  Intent  is  a  question  of  fact.  The  innocence  or  guilt  of  the  act 
depends  upon  the  mind  of  him  who  did  it,  and  is  not  a  fraud  within  the 
meaning  of  the  bankruptcy  act.  unless  it  was  meant  to  be  so.  Perry  v. 
Ix)nglcy,  1  B.  R.  559;  s.  c.  2  B.  R>  59(>;  s.  c.  1  L.  T.  B.  34;  s.  c.  7  A.  L.  Reg. 
429;  s.  c.  8  A.  L.  Reg.  427;  Wells  et  al.  (ex  parte  H.  B.  Claflin  &  CJo.),  1  B.  R. 
171;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  1G3. 

EveiT  person  of  a  sound  mind  is  presumed  to  intend  the  necessary  natu- 
ral or  legal  consequences  of  his  deliberate  act.  The  legal  presumption 
may  be  either  conclusive  or  disputable,  depending  upon  the  nature  of  the 
act  and  the  character  of  the  intention.  And  when,  by  law,  the  consequen- 
ces must  necessarily  follow  the  act  done,  the  presumption  is  ordinarily 
conclusive,  and  can  not  be  rebutted  by  any  evidence  of  a  waJit  of  such  in- 
tention. In  such  a  case,  the  oath  of  the  defendant  Is  not  sufficient  to 
destroy  such  legal  presumption,  even  in  a  suit  which  is  brought  to  a  hear- 
ing upon  bill  and  answer  without  tlie  filing  of  any  replication.  When  the 
result  which  Jiecessarily  and  inevitably  follows  an  act  is  to  defeat  the  ope- 
ration of  the  l)ar.kruptcy  act,  the  law  conclusively  presumes  that  the 
party  intended  to  acconiv)lish  that  result,  and  his  denial  of  such  an  intent 
is  of  no  coDse(iucnce.  In  re  S.  T.  Smith,  3  B.  R.  377:  s.  c.  4  Ben.  1;  s.  c. 
1  L.  T.  B.  147;  Hardy  v.  Clark,  3  B.  R,  ;i*C);  s.  c.  3  L.  T.  B.  11;  s.  c,  1  L. 
T.  B.  151:  s.  c.  17  Pitts.  L.  J.  (Jl:  s.  c.  2  C.  U  N.  121. 

The  motivos  of  the  debtor  in  committing  the  act  are  immaterial.  It  is 
no  defense  that  otlior  considerations  were  the  moving  cause.  Motive 
should  uot  Ih^  cf)nfounded  with  intent.  When  he  intends  to  do  the  thin.ir 
whicli  m^cessarily  hinders  and  defeats  the  act.  lie,  in  judgment  of  law, 
knows  wlion  lie  does  it  that  it  will  liave  tliat  effect.  Knowing  the  effect, 
he  must  intend  to  prodiiee  it  when  he  voluntarily  chooses  to  do  the  act. 
Whatever  liis  motive  is.  he  acts  voluntarily  in  choosing,  and  therefore  in 
intending  all  the  leiral  results  which  How  from  his  action  in  the  matter. 
Hardy  v.  Bliinins^er,  4  B.  H.  2(V2\  s.  c.  7  Rlatch.  2(;2. 

An  assi^ument  for  th«»  equal  benefit  of  all  creditors  is  in  contravention  of 
the  spirit  and  policy  of  the  hankniptcy  act.  even  when  made  in  good  faith. 
The  intention  <»f  the  act  clearly  is.  tliat  when  a  failing  debtor  is  cons«'ious 
of  his  inability  to  pi'os«'cute  his  business,  and  pay  his  debts,  lie  should  at 
once  snbjtM't  his  property  in  such  a  disposition  as  the  bankruptcy  act  has 
pi-(>vi(lc(l  for.  Tlic  jti'f.pcitN  tlicn  l)cc«uiics  a  sacred  trust  for  the  benelit  of 
<-rc(litors.  >vh<i  li;ivo  a  riiiiit  t<»  insist  tliat  it  shall  be  adniinistere<l.  not  ac- 
cording' to  tlic  \vi<h  or  ]ti'ct'i']'cncc  nf  tlie  insolvent,  or  in  accordance  with 
tlic  in^nlveiit  l.'iws  (  r  .'1  Si.-itc.  l)ut  arconlinir  t(»  the  provisions  of  the  na- 
ti.<mil  b.-mkrui'tcy  ,i<t.  ri-;i.Tic.illy  an  assiirnmcnt  defeats  or  delays  tln^ 
operation  of  tlic  act.    It  deprives  crc(litors  of  a  legal  right  under  the  stat- 
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ote,  and  Is  clearly  in  contravention  of  its  spirit  and  its  letter.  It  commits 
the  disposition  and  the  distribution  of  the  property  to  an  assignee  selected 
by  the  debtor,  and  deprives  his  creditors  of  the  right  given  them  by  tlie 
bankruptcy  act  to  choose  an  assignee  for  that  purpose;  it  takes  from  the 
courts  of  bankruptcy  the  legal  supervision  and  control  —  the  legal  and 
equitable  jurisdiction  —  which  they,  under  the  act,  are  to  exercise  in  re- 
si)ect  to  such  property,  and  the  hostile  claims  and  adverse  interests  of  the 
creditors,  and  the  marshaling  of  the  debtor's  assets,  as  well  as  in  respect 
to  his  conduct,  property,  and  person;  and  it  also  defeats  its  operation  lu 
many  other  respects,  by  preventing  the  property  assigned  from  being 
brought  within  the  operation  and  protection  of  numerous  minor  provisions 
of  the  act,  and  within  the  protection  of  other  provisions  of  great  import- 
ance, the  Infraction  of  which  is  punished  as  a  heinous  crime.  Such  an  as- 
signment necessarily  and  absolutely  defeats  the  operation  of  the  bank- 
ruptcy act.  The  provisions  of  the  statute  fully  authorize,  if  they  do  not 
absolutely  require,  this  construction.  Perry  v.  Longley,  1  B.  R.  559;  s.  c. 
1  L.  T.  B.  34;  s.  e.  7  A.  L.  Reg.  429;  in  re  S.  T.  Smith,  3  B.  R.  377;  s.  c. 
4  Ben.  1;  s.  c.  1  L.  T.  B.  147;  Anon.,  3  B.  R.  78;  Spicer  v.  Ward,  3  B.  R. 
512;  Curran  v.  Munger,  6  B.  R  33;  in  re  Goldschmidt,  3  B.  R.  165;  s.  c.  3 
Ben.  370;  in  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204; 
in  re  Randall  &  Sunderland,  3  B.  R  18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B. 
69;  in  re  Wells  et  al.  (ex  parte  H.  B.  Claflin  &  Co.),  1  B.  R.  171;  s.  c.  1 
L.  T.  B.  20;  s.  c.  7  A.  L.  Reg.  163;  in  re  Burt,  1  Dillon,  439;  in  re  Henry 
Brenneman,  Crabbe,  456;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14  B.  R. 
311;  8.  c.  8  C.  L.  N.  2r>8.  Contra,  Perry  v.  Longley,  2  B.  R.  596;  s.  c.  8 
A.  L.  Reg.  427;  in  re  Kintzing,  3  B.  R.  217;  Smith  v.  Teutonia  Ins.  Co., 
4  C.  L.  N.  130;  in  re  Charles  J.  Marter,  12  B.  R.  185. 

When  an  insolvent  debtor  has  given  preferences,  by  means  of  chattel 
mortgages,  and  then  subsequently  made  an  assignment,  the  preferences 
can  not  be  set  aside,  unless  the  creditors  can  proceed  in  bankruptcy,  and 
have  the  assignment  declared  void.  In  re  S.  T.  Smith,  3  B.  R.  377;  s.  c. 
4  Ben.  1;  s.  c.  1  L.  T.  B.  147. 

A  mortgage  which  stipulates  for  the  payment  of  all,  the  debts  of  the 
mortgagor  at  the  end  of  six  months,  and  secures  to  the  debtor  the  right, 
with  the  consent  of  a  party  selected  by  himself,  to  continue  his  business, 
including  the  purchase  of  more  goods,  until  a  breach  of  the  condition  of 
the  mortgage,  sets  creditors  at  defiance  for  six  months,"  and  necessarily 
delays  and  defeats  the  operation  of  the  bankruptcy  act.  If  the  debtor  can 
do  this  legally  for  six  months,  it  is  difficult  to  see  how,  in  principle,  he 
can  be  restrained  from  securing  like  immunity  for  six  years  by  the  same 
method.  In  re  Chamberlain  et  al.,  3  B.  R.  710;  in  re  L.  J.  Doyle,  3  B.  R. 
(HO;  8.  c.  1  Holmes,  61. 

The  requirements  of  the  bankruptcy  act  are  plain.  When  a  merchant 
or  trader  Is  insolvent  —  that  is,  unable  to  pay  his  debts  as  they  mature 
in  the  ordinary  course  of  business  — it  is  his  duty  to  go  at  once  into  a 
court  of  bankruptcy,  under  the  protection  of  the  law,  and  submit  his 
property  to  that  court  for  adjudication  and  distribution;  and  a  moile  is 
provided  by  the  act  for  bringing  in  his  copartner  who  will  not  come  in 
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Yoluntarily.  An  insolvent  firm  that  allows  its  property  to  be  taken  by  a 
receiver,  under  an  order  of  a  State  court,  thereby  commits  an  act  that 
necessarily  delays  and  defeats  the  operation  of  the  bankruptcy  act  In 
the  first  place,  it  absolutely  defeats  the  operation  of  the  bankruptcy  act 
by  withdrawing  the  property  from  any  administration  under  it.  Whether 
some  other  administration,  either  through  a  receiver  or  a  voluntary  as- 
signee, la  wiser  and  better  or  not  —  whether  the  end  will  be  the  same  if 
those  modes  are  carried  into  honest  and  faithful  execution  or  not— "the 
operation  of  the  bankruptcy  act  is  equally  defeated.  For  the  statute 
does  not  say  with  intent  to  defeat  or  prevent  the  result  which  the  bank- 
ruptcy law  is  intended  ultimately  to  accomplish,  viz.:  the  appropriation 
of  the  property  to  the  payment  of  the  debts;  but  it  does  say  with  Intent 
to  defeat  or  delay  the  operation  of  the  act;  and  withdrawing  the  property 
from  the  reach  of  the  law,  and  the  means  which  it  provides  to  secure 
the  Intended  result,  does  effectually.  In  respect  to  that  property,  defeat 
the  operation  of  the  act.  The  design  and  purpose  of  the  bankruptcy  act 
are  that  the  property  of  Insolvents  shall  be  secured  to  the  creditors  in 
the  very  mode  pointe<l  out  thereby,  wMth  all  the  facilities  for  its  appro- 
priation, all  the  security  for  its  admInisti*atIon,  all  the  safeguards  against 
fraud,  all  its  protection  against  devices  to  establisli  false  claims,  fic- 
titious debts,  and  Illegal  or  Inequitable  preferences  which  that  act  pro- 
vides, and  In  the  sunimaiT  manner  In  which  the  proceedings  may  b€ 
conduct c<l.  It  is  not,  therefore,  for  tlie  debtors,  or  for  the  debtors  and 
some  of  tlie  creditors,  to  say  tliat  they  can  devise  a  better  or  safer,  or 
more  economical  mode  of  reaching  tlie  same  final  result.  If  it  were  true, 
it  would  be  only  saying  tliat  they  will  resort  to  an  expedient  to  defeat 
tlie  banlvruptcy  law,  and  that  tlieir  reason  therefor  Is  because  they  think 
tlieir  plan  is  wiser  and  ])etter  than  that  which  Congress  has  devised.  In 
the  second  place,  such  talking  of  the  property  by  a  receiver  delays  the 
operation  of  the  act,  for  it  can  not  reach  tlie  property  at  all.  as  to  the  part- 
nei*sliip  debts:  and  as  to  individual  creditors,  if  It  should  turn  out  that 
there  is  anything  for  them,  they  nmst  wait  the  termination  of  the  entire 
procetHliiijis  uiuU'r  the  receivership  before  the  assignee  ajipointed  for  them 
<*;iii  re:i(li  it.  A  jn'oceeding  whieli  must  pass  through  all  the  ordinary 
forms  of  litigation,  and  whi<'h  is  susceptil)le  of  almost  indefinite  protrac- 
tion thron^li  oiilers,  ;ii>|»eals.  reliearings,  etc.,  is  sul)stitut(Hl  for  the  sum- 
ii'ary  proceedings  \\]ii<h  tiic  :ict  provides.  Hardy  v.  Clark,  J^  R.  U.  3>v>; 
s.  c.  1  L.  T.  H.  1.11 ;  s.  <•.  :'.  L.  T.  K.  11:  s.  c.  IT  Pitts.  L.  ,1.  (>1:  s.  c.  2  C.  L. 
X.  llil;  Hardy  v.  lliiiniiiucr.  -1   U.  U.  liJ'rJ:  s.  c.  7  Hlatch,  2<;2. 

It  has  always  Im-cu  the  l;i\v  and  practi<'e.  under  the  insolvent  statute  of 
MMSsaclnisctls.  to  cunsiilcr  all  partial  settlements  by  insolvents  as,  in 
tlicmselves,  acts  of  liankrn|)t<y :  an<l  it  is  w<'ll  understood  that,  if  a  single 
creditor  stands  out.  nn  :iir.inL:ciiieiit  can  be  made  (^xcept  through  the 
bMiil^nijitcy  court.  In  re  Williams  \-  Co.,  .*]  }\.  II.  '2Xi\:  s.  c.  Lowell,  40C>: 
s.  c.  !•  1..  T.  H.  HKi;  in  re  Tierce  iV  Holbrook.  :\  B.  R.  2.")8:  s.  c.  10  Titts. 
1..    J.    li(»4. 

'ilie  (Mius  ])rnlian(li  rests  nixiii  ilie  debtor  wlu^n  there  have  In^en  secret 
preferences  in  a  c<tniiMi>iiinii.     Ii   is  nevt'r  necessary  to  prove  affirmatively 
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tbat  a  man  has  not  assented  to  that  which  Is  to  his  disadvantagra    The 
presumption  of  law  Is  that  he  has  not    Gurran  y.  Munger,  6  B.  B.  33. 

The  sale  of  goods  by  an  insolvent  debtor  from  his  store  to  customers 
in  the  ordinary  course  of  trade,  at  a  time  when  he  is  endeavoring  to  com- 
promise with  his  creditors,  does  not  raise  a  presumption  of  an  intent  to 
defeat  the  operation  of  the  bankruptcy  act.  His  efforts  to  settle  with  his 
creditors  without  going  through  bankruptcy  in  court,  are  entirely  legiti- 
mate, and  not  prohibited  by  any  provision  of  the  bankruptcy  act;  and  con- 
tinuing to  sell  goods  in  the  usual  way  of  trade  pending  such  negotiations, 
is  entirely  proper  and  justifiable,  and  what  he  ought  to  do  so  long  as  his 
intentions  are  not  fraudulent.    In  re  Munger  &  Ohamplin,  4  B.  R.  295. 

If  a  solvent  partner  takes  all  the  assets  on  the  dissolution  of  the  firm, 
for  the  purpose  of  selling  them  with  the  consent  of  the  creditors,  a  sale 
so  made  is  not  an  act  of  bankruptcy.  In  re  Christopher  Weaver,  9  B.  R. 
132L 

The  rights  of  stockholders  are  always  subordinate  to  the  rights  of  cred- 
itors, and  it  is  difficult  to  see  how  the  issue  at  par  of  the  stock  of  the 
company,  not  before  issued,  in  payment  of  the  bona  fide  debt  of  the  com- 
pany, can  operate  to  the  prejudice  of  creditors,  or  work  a  fraud  upon 
them.  If,  however,  the  stock  is  owned  by  the  company  as  paid-up  stock, 
it  might  be  regarded  as  ordinary  property,  and  if  disposed  of  by  the  au- 
thorized act  of  the  corporation  to  creditors,  under  circumstanoes  to  give 
them  an  illegal  preference,  no  reason  is  perceived  why  it  would  not  be 
an  act  for  which  the  corporation  could  be  proceeded  against  under  the 
bankruptcy  law.    Winter  v.  R.  R.  Co.,  7  B.  R.  289;  s.  c.  2  Dillon,  487. 

Allowing  property  to  be  taken  on  an  execution  issued  upon  a  fictitious 
and  fraudulent  judgment  is  an  act  of  bankruptcy,  since  it  delays  and; 
defeats  the  operation  of  the  bankruptcy  act.  In  re  Schick,  1  B.  R.  177; 
8.  c.  2  Ben.  5;  s.  c:  1  L.  T.  B.  28. 

It  is  immaterial  whether  the  debtor  had  in  contemplation  the  pro- 
visions of  the  bankruptcy  act  or  not  Foster  v.  Hackley  &  Sons,  2  B.  R. 
406;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137;  Haughey  v.  Albin,  2  B.  R.  399; 
a  c.  2  Bond,  244;  s.  c.  2  U  T.  B.  47.  Contra,  in  re  Drummond,  1  B.  R.  231; 
8.  c.  1  L.   T.  B.  7. 

Commercial  Paper.— (j)  The  commercial  definition  of  a  trader  is  one 
who  makes  it  his  business  to  buy  and  sell  merchandise  or  other  things 
ordinarily  the  subject  of  traffic  and  commerce.  In  re  Cowles,  1  B.  R. 
280;  a  c.  1  W.  J.  367;  Love  v.  Love,  21  Pitts.  L.  J.  101. 

In  order  to  be  a  trader,  the  person  must  buy  as  well  as  sell.  Hall  v. 
Cooley,  3  N.  Y.  Leg.  Obs.  282;  in  re  Chandler,  4  B.  R.  213;  s.  c.  Lowell, 
478;  a  c.  2  L.  T.  B.  170. 

If  he  merely  makes  tfp  the  product  of  his  own  land,  he  is  not  a  trader. 
In  re  Chandler,  4  B.  R.  213;  a  c.  Lowell,  478;  a  c.  2  L.  T.  B.  170;  in  re 
Samuel  King,  1  N.  Y.  Leg.  Obs.  276. 

The  keeper  of  a  livery  stable  Is  not  a  trader.  Hall  v.  Cooley,  3  N.  Y. 
Leg.  Obs.  282. 

A  sale  of  surplus  commodities  not  purchased  with  a  view  to  sale  is  not 
such  a  dealing  as  will  render  the  party  a  trader.    Ibid. 
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The  occasional  sale  by  the  keeper  of  a  livery  stable  of  horses  and  car- 
riages that  have  become  unfit  for  use,  is  but  a  necessary  incident  to  the 
main  business  of  letting  for  hire,  and  does  not  render  him  a  trader.    Ibid. 

The  keeper  of  a  livery  stable,  who  only  sells  horses  occasionally,  without 
holding  himself  out  as  a  dealer  in  horses,  is  not  a  trader,  for  this  is  only 
auxiliary  to  his  main  business.     Ibid. 

A  manufacturer  and  vendor  of  sleighs,  carriages,  and  other  vehicles,  is 
a  trader.  In  re  Rufus  Hoyt,  1  N.  Y.  Leg.  Obs.  132;  Wakeman  v.  Hoyt,  5 
Law   Rep.  309. 

A  person  who  eaiTies  on  the  business  of  a  distiller,  and  also  buys  cattle, 
which  he  fattens  and  sells,  is  a  trader.  In  re  William  Eeles,  1  N.  Y.  Leg. 
Obs.  84;  s.  c.  5  Law    Rep.  273. 

If  a  person  is  engaged  in  a  business  requiring  the  purchase  of  articles 
to  be  sold  again,  either  in  the  same  or  in  an  improved  state,  he  must 
be  regarded  as  "  using  the  trade  of  merchandise."  In  re  Rufus  Hoyt,  1 
N.  Y.  Leg.  Obs.  132;  Baldwin  v.  IU>«seau,  1  N.  Y.  Leg.  Obs.  391;  Wakeman 
V.  Hoyt,  5  Law  Rep.  3(>9. 

When  a  person  sells  the  mere  produce  of  his  own  labor,  he  is  only  a 
seller  and  not  a  tnuler.  In  re  Rufus  Hoyt,  1  X.  Y.  Leg.  Obs.  132;  Wake- 
man V.  Hoyt.  5  Law  Rep.  309, 

A  person  who  owns  and  leases  oil  lands,  and  receives  a  part  of  the 
products  as  rent,  is  not  a  trader  as  respects  his  dealings  in  the  products  of 
his  lands  in  a  crude  tstate.  The  word  **  trader  "  is  to  be  interpreted  ac- 
cording to  its  meaning  in  the  English  bankruptcy  law,  and  when  the  inter- 
pretation of  the  word  in  tliis  resi)ect  was  established,  lands  ,vere  not 
lial)le  to  be  sold  for  tlie  owner's  debts,  and  the  products  of  land  were  not 
considered  tlie  subjects  of  trade.  Tlie  intervention  of  a  factor,  and  the 
commercial  disiiosal  (»f  tlie  pnulucis  by  him,  and  the  accommodations 
which  lie  may  Imve  extended  as  a  banker  will  not  in  such  a  case  make  tlie 
princiiw'il  a  trader.  In  re  Th(.mas  Woods.  7  B.  R.  126;  s.  c.  29  Leg.  Int.  23ti: 
S.  c.  20  ritts.  L.  J.  21. 

The  publisliers  of  a  newspaper,  who  also  conduct  a  book  and  Job 
printing  oftic«»  connected  then»with,  are  manufacturers.  In  re  Kenyon  & 
Fenton.  (>  B.  R.  2;;S:  s.  c.  1   Itali  Ter.  47. 

The  printing  and  publishing  of  a  daily  newspaper  is  manufacturing  in 
the  strict  sense  of  the  law.  A  newspaper  publication  is  as  mucli  the  result 
of  manufacture  as  tliat  of  Ixioks  (»r  cards  or  billheads.     Ibid, 

A  person  who  woiks  np  lumber  is  a  manufacturer.  The  fact  that  he 
buys  ilie  land  as  wrll  as  rlio  niatcj'ial  does  not  appear  to  be  material.  It  is 
not  liko  tlie  case  of  n  farmer  makinLT  cidor  or  cheese.  These  products, 
wlicu  made  hy  tlu'  farnior,  ox<'liisively  from  his  own  farm,  are  not  usually 
made  on  so  larp'  a  scalo  ;is  to  bo  oallod  a.  manufacture,  as  the  word  is 
now  ((.iiiiiioiily  iisod:  and  ilio  niakinir  is  niendy  incidental  to  the  cul- 
tivation of  hi^  land.  P.nt  in  ilio  <-aso  of  lumber,  the  land  may  be  almost 
said  to  be  incidental  to  ilie  lund>er,  Aviiioh  usually  forms  its  chief  value. 
and  tlie  manufartuvo  itself  is  the  niyin  source  of  profit,  independently  of 
any  cultivation  or  other  use  ef  the  laud.  In  re  Cliandler.  4  B.  R.  213:  s.  c. 
Lowdl.  17b;  5<.  c.  2  L.  T.  U.  17U;  Hall  v.  Coolcy,  3  X.  Y.  Log.  Obs.  2S2. 


Commercial  Paper.  257 

The  powers  of  a  corporation  must  be  determined  by  its  charter.  A 
corporation  is  an  artificial  person,  the  creature  of  law.  It  has  no  x>owers 
except  what  are  given  by  its  incorporating  act,  either  expressly  or  as 
incidental  to  its  existence  and  express  powers.  The  mere  power  does  not 
make  the  company  a  manufacturer  unless  it  actually  engages  in  the  busi- 
ness of  manufacturing.  The  business  must  also  be  carried  on  for  the 
purpose  of  selling  the  products  manufactured,  and  not  for  the  exclusive 
use  of  the  company,  to  make  it  a  manufacturer  within  the  meaning  of 
the  bankruptcy  law.    Ala.  &  Chat.  R.  K  Co.  v.  Jones,  5  B.  R.  97. 

The  involuntary  feature  of  the  bankruptcy  law  is  punitive  in  its  char- 
acter and  effect,  and  as  such  should  only  be  applied  to  those  who  do  some 
act  forbidden  by  the  law,  or  who  failed  to  do  some  act  required  by  it. 
It  is  not  the  contracting  the  debt  only  that  constitutes  the  act  of  bank- 
ruptcy, but  it  is  something  that  is  done,  or  neglected  to  be  done  afterward, 
and  contemplates  the  power  in  each  individual  to  refrain  from  doing  the 
thing  forbidden,  or  having  the  power  to  do  the  thing  required.  This  every 
partner  is  presumed  to  possess,  but  one  who  has  only  lent  his  credit  to  the 
firm  by  holding  himself  out  as  a  partner,  and  thereby  liable  to  those  who 
gave  credit  on  that  account,  having  no  interest  in  the  business  and  hav- 
ing no  voice  in  the  control  over  its  afiPairs,  has  not  such  power,  and  is 
not,  therefore,  subject  to  be  declared  a  bankrupt  for  an  act  of  bankruptcy 
committed  by  the  firm.    Moore  v.  Walton,  9  B.  R.  402. 

A  loan  of  money  to  be  used  in  business  under  an  agreement  whereby 
the  lender  reserves  the  option  to  share  in  the  profits  if  the  business  is 
successful,  or,  if  not  successful,  then  to  receive  back  the  amount  ad- 
vanced with  interests  does  not  make  the  parties  partners  inter  se  with- 
out ail  election  to  share  in  the  profits.    Ibid. 

Any  person  who  has  fraudulently  stopped  payment  of  his  debts  gen- 
erally may  be  adjudicated  a  bankrupt.  In  re  Joseph  S.  Hadley,  12  B.  R. 
366. 

What  will  constitute  a  stoppage  of  payment  is  usually  easy  to  deter- 
mine. The  closing  of  th^  doors  of  a  banking-house,  a  general  assignment 
for  the  benefit  of  creditors  or  any  other  act  which  in  common  parlance 
is  termed  a  failure  is  evidence  of  such  stoppage.    Ibid. 

The  provision  in  relation  to  commercial  paper  embraces  two  cases:  the 
one  of  an  original  fraudulent  stoppage  of  payment,  in  which  proceedings 
may  be  instituted  at  once;  and  the  other  of  a  suspension  of  payment  not 
fraudulent,  and  not  per  se  an  act  of  bankruptcy,  but  which,  if  continued 
for  more  than  forty  days,  becomes  an  act  of  bankruptcy  by  Its  contin- 
uance. Congress  seems  to  have  taken  up  the  w^hole  subject  of  the  stoppage 
of  payment  of  debts  as  an  act  of  bankruptcy,  and  enacted  that  banks, 
bankers,  brokers,  merchants,  traders,  manufacturers,  and  miners  shall, 
if  they  fraudulently  stop  payment  of  their  debts,  be  liable  to  be  adjudged 
bankrupts  at  once,  and  if  they  stop  or  suspend  payment  of  their  com- 
mercial paper,  and  do  not  resume  payment  of  it  within  a  period  of  forty 
days,  they  shall  then  be  liable  to  be  adjudged  bankrupts.  Wells  ot  al. 
(ex  parte  H.  B,  Claflin  &  Co.),  1  B.  R.  171 ;  s.  c.  1  L.  T.  B.  20;  s.  c.  7  A. 
L.  Reg.  163;  In  re  Weikert  et  al.,  3  B.  R.  27;  s.  c.  1  Ben.  397;  in  re  Thomp- 
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son  &  McClallen,  3  B.  R.  185;  s.  q.  2  Bias.  1G6;  s.  c.  1  L.  T.  B.  137;  In  re 
Cowles,  1  B.  R.  280;  s.  c.  1  W.  J.  307;  in  re  Schoo,  3  B.  R.  215;  Baldwin 
V.  Wilder,  6  B.  R.  85;  ipi  re  Burt,  1  Dillon,  439;  in  re  Hall,  1  Dillon,  58(5; 
in  ve  Hercules  Ins.  Co.,  0  B.  R.  338;  s.  c.  0  Ben.  35;  s.  c.  5  L.  T.  B.  4(XJ; 
Mendeuhall  v.  Carter,  7  B.  R.  320;  Winter  v.  R.  R.  Co.,  7  B.  R.  289;  s.  c. 
1  Dillon,  487;  in  re  Valliquette,  4  B.  R.  307;  in  re  B.  Colin,  7  B.  R.  31;  s.  c. 
5  Cw  L.  N.  14;  s.  c.  29  Leg.  Int,  309. 

The  words  **  stopped  or  suspended  '*  are  sometimes  used  to  denote  not 
only  the  act  of  stopping,  but  also  the  not  resuming  payment,  and  if  they 
were  the  only  words  used  in  the  statute  they  would  express  both  ideas. 
If  the  debtor  stopped  payment  before  the  passage  of  the  statute,  tlie  sub- 
sequent nonresumption  of  payment  of  his  commercial  paper  does  not 
constitute  an  act  of  bankruptcy.  The  words  "  stopped  "  and  *'  not  re- 
sumed "  have  distinct  significations.  There  can  not  be  a  condition  of  non- 
resumption  without  a  previous  stopping  of  payment,  but  the  w^ords,  as 
used,  have  a  different  relation  as  to  time  in  the  transaction.  A  fraudu- 
lent stopping  of  paj'ment  is  an  immediate  act  of  bankruptcy,  and  no 
subsequent  resumption  will  free  the  fraudulent  debtor  from  an  adjudica- 
tion of  bankruptx'y,  if  proceedings  are  commenced  within  six  months.  In 
this  clause  of  the  statute  the  word  "  stopped  "  refers  to  the  time  of  the  im- 
mediate act,  and  the  question  of  nonresumption  does  not  arise,  and  the 
words  *'  not  resumed  "  are  not  used.  In  the  subsequent  clause,  where  a 
stopping  of  payment  which  is  not  fraudulent  is  provided  for,  the  words 
*'  stopped  "  and  ''  not  resumcnl  "  are  both  used,  one  with  reference  to  the 
time  when  the  pai>er  was  dishonored,  and  the  other  with  reference  to  the 
forty  days  of  grace  alloweil  by  the  bankruptcy  law.  In  this  case  stopping 
is  an  inchoate  act  of  bankruptcy,  which  is  completed  by  a  failure  to  make 
payment  for  forty  days.    ^lendenhall  v.  Carter,  7  B.  R.  320. 

The  nonpayment  of  c^ommercial  paper  at  maturity,  and  the  continued 
suspension  and  neglect  of  payment,  are  a  continuous  act  of  bankruptcy. 
Tlie  debtor,  in  such  ca.so,  is  in  a  state  of  suspension  and  nonresumption  of 
payment.  His  duty  to  pay  is  just  as  definite  on  any  day  after  the  day  on 
wliicli  liis  cominon-ial  i)aper  is  ])y  its  terms  payable,  as  it  is  on  tliat  day, 
and  ou  any  such  day  he  is  in  the  very  i>osition.  as  l>etween  him  and  the 
creditors,  of  nc^^lcctiiiir  his  duty,  susi)cnding,  keeping  in  suspense,  and  not 
resuniini:  payment.  Whctlicr  liis  continued  suspension  and  nonresi:nipti  m 
<»f  payment  be  lernied  a  continuous  act  of  l>ankruptcy,  or  be  regar<1ed  as 
daily  successive^  acts  of  bankrni)tcy,  is  not  material.  So  long  as  >t  cou- 
tinn«'S,  ilie  crcditois  may  avail  themselves  of  it.  as  an  act  of  bankrn])rcy, 
comniltted  as  truly  within  tlie  pi'ececling  six  months  as  on  the  day  on 
\^iiieli  I  lie  debtor  lirst  violated  his  (*oniniercial  ol>ligatir)n.  In  re  .Taceb 
Itaynor,  7  H.  K.  .VJT:  s.  c.  11  Illatcli.  4:::  Baldwin  v.  Wilder.  0  B.  U.  S"*. 
Contra.  Mendeuhall  v.  Carter,  7  P».  U.  :V2{). 

An  express  aiiihoiiiy  is  iKtt  in  ;:'eneral  indispensable  to  (confer  upon  a 
corporation  tin'  I'inlit  to  lKirr(»\\'  nioiiry  or  to  Ixm-oiho  a  party  to  negotiable 
I)aiier.  A  coritoT-nti«in.  in  order  to  attain  its  legitimate  objects,  may  deal 
prtM'isely  as  an  illdi^■i{l^l:d  may  ^^•ho  seeks  to  accomplish  the  same  ends, 
and  thi:^  iucludei<  the  i)uwer  to  burrow  money  for  use  in  its  legitimate  busi- 
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ness,  and  the  power  to  give  a  time  engagement  to  pay  the  debt  in  any 
form  not  prohibited  by  statute.  In  re  Hercules  Ins.  Co.,  6  B.  R.  338;  s.  c. 
^  Ben.  35;  s.  c.  5  L.  T.  B.  400. 

The  term  commercial  paper  is  used  in  the  bankruptcy  act  to  denote  bills 
of  exchange,  promissory  notes,  and  negotiable  bank  checks  —  paper  gov- 
erned by  those  rules  which  have  their  origin  in  and  are  established  upon 
the  custom  of  merchants  in  their  commercial  transactions  known  as  the 
law  merchant.  Such  paper  is  usually  denominated  commercial  paper,  and 
it  should  be  presumed  that  (Congress  used  the  term  in  its  common  accep- 
tation rather  than  in  a  more  restricted  sense.  In  re  Nickodemus,  3  B.  R. 
230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  C.  L.  N.  49;  s.  c.  16  Pitts.  U  J.  233;  in  re 
HoUis  et  al.,  3  B.  R.  310;  in  re  Chandler,  4  B.  R.  213;  s,  c.  Lowell,  478;  s.  c. 
L  L.  T.  B.  170;  in  re  R.  Stevens,  5  B.  R.  112;  s.  c.  1  Saw.  397;  in  re  Carter, 
«;  B.  R.  290;  B.  c.  3  BIss.  195;  in  re  Kenyon  &  Fen  ton,  C  B.  R.  238;  in  re  Her- 
cules Ins.  Co.,  6  B.  R.  338;  s.  c.  6  Ben.  35;  s.  c.  5  L.  T.  B.  400;  in  re  James 
W.  Sykes,  5  Biss.  113.  Vide  in  re  Lowenstein  et  al.,  2  B.  R.  306;  in  re  Mc- 
Dermott  Patent  Bolt  Manuf.  Co.,  3  B.  R.  128;  s.  c.  3  Ben.  369;  in  re  Clem- 
ens. 8  B.  R  279;  s.  c.  9  B.  R.  57;  s.  c.  2  Dillon,  534. 

Negotiable  paper  stands,  by  usage  and  by  statute,  upon  the  custom  of 
merchants,  and  Is  controlled  and  regulated  by  such  custom;  and  these 
regulations  are  always  treated  as  part  of  the  law  merchant.  In  saying 
that  any  person  belonging  to  one  of  certain  designated  classes  should  be 
deemed  a  bankrupt  if  he  failed  to  pay  his  commercial  paper.  Congress 
simply  referred  to  a  well  known  and  very  exclusive  test  of  insolvency. 
If  a  trader  allows  his  paper  to  go  to  protest,  he  is  said  to  have  failed  or 
suspended.  The  expressions  are  used  as  equivalent.  It  is  like  the  closinj? 
of  the  counting-room  and  denying  one's  self  to  creditors  according  to  the 
old  English  law,  and  it  will  be  observed  that,  while  Congress  has  not 
thought  fit  to  say  that  every  insolvent  person  may  be  made  bankrupt 
against  his  will,  yet  any  one  who  has  shown  by  certain  conclusive  acts 
or  neglects,  like  avoiding  process,  being  imprisoned,  and  suffering  his 
paper  to  remain  dishonored,  that  he  can  not  hope  to  pay  his  debts,  may  be 
proceeded  against.  In  re  Chandler,  4  B.  R.  213;  s.  e.  Lowell,  478;  s.  c. 
2  L.  T.  B.  170. 

A  note  given  merely  as  a  voucher  or  memorandum  in  exchange  for  a 
note  of  like  amount,  simultaneously  given  by  the  petitioner  to  the  debtor, 
though  in  form  negotiable,  can  not  in  any  proper  sense  be  called  the  com- 
mercial paper  of  the  maker  as  between  him  and  the  petitioner.  In  re 
Charles  S.  Westcott  et  al.,  7  B.  R.  285;  s.  c.  6  Ben.  135. 

Although  Confederate  currency  was  the  only  medium  of  exchange  at 
the  time  of  the  execution  of  a  note,  yet  it  is  commercial  paper  if  it  is 
payable  in  money.    Mendenhall  v.  Carfer,  7  B.  R,  320. 

When  the  lex  loci  contractus  places  notes  on  the  same  footing  as  inland 
bills  of  exchange,  a  note  is  commercial  paper.  In  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  that  it  was  executed  at  the  place 
where  it  is  dated.  In  re  Shea  et  al.,  3  B.  R.  187;  s.  c.  2  Biss.  156;  s.  c.  1 
L.  T.  B.  107;  in  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2 
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C.  L.  N.  49;  B.  c.  16  ritts.  L.  J.  233;  In  re  Carter,  G  B.  R.  299;  s.  c.  3  Biss. 
195;  Mendeuhall  v.  Carter,  7  B.  R.  320. 

The  fact  that  a  mauufacturlng  firm  has  been  dissolved  by  the  death 
of  one  of  the  partners,  and  the  survivor  is  engaged  in  settling  its  affairs, 
and  closing  up  its  business  at  the  time  of  giving  the  draft  does  not  divest 
the  latter  of  his  character  of  manufacturer,  especially  when  the  debt 
which  forms  the  consideration  of  the  draft  is  a  debt  contracted  by  the 
firm  in  the  course  of  its  manufacturing  business.  In  re  R.  Stevens,  5 
B.  K.  112;  s.  c.  1  Saw.  :597. 

The  bonds  and  coupons  of  a  railroad  corporation  are  not  commercial 
paper.  Tucker  v.  Opclousas  &  Great  Western  K.  R.  Co.,  3  B.  R.  (quarto) 
31. 

Interest  coupons  severed  from  the  bonds  are  commercial  paper  when  is- 
sued by  a  railroad  corporation.  In  re  Greenville  &  Col.  R.  R.  Co.,  5  C. 
L.  N.  124;  s.  c.  (;  A.  L.  J.  422. 

A  note  given  by  one  iiartiier  upon  the  dissolution  of  the  firm  on  final 
settlement  at  the  close  uf  mercantile  business,  is  not  commercial  paper. 
In  re  Christopher  Weaver,  9  B.  R.  132. 

An  accommodation  note  which  is  indorsed  by  the  payee,  but  taken  up 
by  the  maker  within  forty  days  after  the  suspension  of  its  payment,  is 
not  an  act  of  bankruptcy  on  the  part  of  tlie  payee.  In  re  Massachusetts 
Brick  Co.,  n  B.  K.  4()8;  s.  c.  4  L.  T.  B.  220. 

A  retiring  partucr  who  authorizes  his  former  partners  to  use  his  name 
in  their  Imsincss,  is  responsi])le  as  a  partner  in  respect  to  a  note  given 
by  them,  and  must  answer  to  all  who  rely  upon  the  firm  name,  whether 
old  customers  or  not.     In  re  Krueirc^r  et  al.,  5  B.   R.  439. 

A  judgment  note  is  not  commercial  paper.  Love  v.  Love,  21  Pitts.  I^ 
J.    101. 

To  be  the  debtor's  commercial  paper,  the  debt  which  the  paper  rep- 
resents inusl  have  Ix'en  incurred  by  the  debtor  in  his  character  of  bank, 
banker,  broker,  merchant  or  trader,  manufacturer  or  miner.  This  being 
so.  it  matters  not  wlietlier  the  note.  bill,  or  check  was  given  for  a  loan  of 
money.  !(»r  iionds  ]iur<-liase(l.  or  otiierwise:  nor  whether  the  debtor  is  liable 
thereon  as  maker,  acceptor,  or  imhusi'r  —  whether  as  principal  debtor  or 
ot  Ikm'w  i>c.  It  must  be  coniniercial  paper,  and  the  tlel)tor  must  be  a  party 
tlicreio  Willi  a  li\e<l  liahility:  and  it  must  be  a  deht  incurred  in  hi<  char- 
acter of  liankcr.  iiicrrli.uit  or  trader.  In  re  Xickodemus.  3  B.  R.  230;  s.  c. 
1  L.  T.  I'..  1  !(•:  s.  c.  2  ('.  L.  X.  4'.>:  <.  e.  IT,  Pitts.  L  J.  2;53:  in  re  .James  W. 
Sykes,  ."»  His<.  li:;. 

Tlic  a<toninio(lanon  indorseiiient  ot'  the  note  of  another  does  not  make 
it  wiiliin  ilio  nioaninu  of  iliis  (•1:mis<'  the  romniercial  pajx'r  ef  the  a<-<'ommo- 
dation  indorse  r.  In  lo  riiimns.  s  P.  K.  27H:  s.  c.  I)  W.  U.  .">?:  s.  c.  2  l)illon. 
y.W:  in  le  Nickodnnn-.  :;  W.  P.  •J.'.o;  s.  <-.  1  L.  T.  P.  IPH  s.  c.  2  C.  L.  N.  VM 
<.  .'.  ]{\  Pitis  1..  .1.  L'.".:'.:  Inn«'s  v.  ( ':ir|H'nier.  t  ]\.  P.  112.  Contra,  in  n' 
CliMndl.i-.   I  i;.  K.  L'l:;:  s.  <-.  I.ow.lj.   ITs;  s.  c.  2  L.  T.  W.  170. 

A  |H-i-ou  wliM  li.'i'l  <'c:i^r(l  !')  1m-  a  ir.-'.lor  .-ii  tlio  time  when  hv  ii'ave  the 
iinio  ilncv  iini  c..],!',!!  :'ii  M'"!  of  1  i:i H !■  m ] it « "V  bv  ^n<])ondin'^  payment 
ihircoi'.  .-ill  ]..  iL'^   t'«-  (''i-'    i"V  wlu'li   ill"-  ii"Te  \\;is  uiven   was  contracted 
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while  he  was  a  trader.  The  language  of  the  section  clearly  indicates  that 
the  making  of  the  note  must  have  been  done  while  the  party  was  a  trader. 
In  re  Francis  M.  Jack,  13  B.  R.  296;  s.  c.  1  Woods,  549. 

A  note  given  by  one  partner,  on  a  settlement  of  a  partnership  business  as 
manufacturers,  to  pay  for  the  interest  of  the  copartner  in  the  business,  and 
to  settle  the  balance  appearing  against  him,  is  not  the  commercial  paper 
of  a  manufacturer  issued  in  the  course  of  his  business  as  such.  In  re 
George  Lang,  14  B.  R.  159. 

It  is  not  necessary  that  the  nonpayment  for  the  given  period  shall  be 
general.  The  statute  has  not  declared  that  suspension  of  payment  on  any 
particular  number  of  notes  or  bills  of  exchange  shall  constitute  an  act  of 
bankruptcy,  but  the  language  is  "  his  commercial  paper."  In  re  Guy 
WilBon,  8  B.  R.  39(5;  s.  c.  5  Bisa.  387;  McLean  v.  Brown,  Weber  &  Co., 

4  B.  R.  585;  s,  c.  2  L.  T.  B,  1(J9. 

An  allegation  of  the  suspension  of  one  piece  of  commercial  paper  makes 
out  a  prima  facie  case,  and  Is  sufficient.  If  there  is  any  legal  reason  for 
the  nonpayment,  it  is  for  the  debtor  to  show  it  before  the  court.  The 
petitioner  need  not,  therefore,  set  forth  by  negative  allegations  all  the 
particular  circumstances  which  by  possibility  might  show  the  nonpay- 
ment to  be  within  the  meaning  of  the  law.  It  is  sufficient  that  a  prima 
facie  case  is  made  upon  the  petition.    In  re  Guy  Wilson,  8  B.  R.  39G;  s.  c. 

5  Bias.  387;  in  re  Moses  A.  McNaughton,  8  B.  R.  44. 

If  a  man  declines  to  pay  solely  because  he  is  not  liable  to  pay,  or  because 
l.c  has  a  valid  claim  against  the  paper,  or  a  set-off,  that  is  not  a  stoppage 
or  suspension  within  the  meaning  of  the  bankruptcy  act.     In  re  Thompson 

6  McClallen,  3  B.  R.  185;  s.  e.  2  Biss.  166;  s.  c.  1  L.  T.  B.  137;  in  re 
<  handler,  4  B.  R.  213;  s.  c.  Lowell,  478;  s.  c.  2  L.  T.  B.  170;  Bank  v.  Iron 
Co.,  5  B.  R.  491;  s.  c.  1  L.  T.  B.  272;  s.  c.  19  Pitts.  L.  J.  5;  s.  c.  3  C.  L.  X. 
4t2;  8.  c.  8  Phlla.  171;  In  re  Charles  S.  Westcott,  7  B.  R.  285;  s.  c.  6  Ben. 
135;  in  re  Mannheim,  7  B.  IL  342;  s.  c.  6  Ben.  270;  s.  c.  6  L.  T.  B.  94;  in 
10  James  W.  Sykes,  5  Biss.  113. 

The  court  of  bankruptcy  will  not  sit  to  try  the  validity  of  the  reasons 
for  the  nonpayment  of  the  note  or  bill.  It  is  not  a  court  for  the  mere 
collection  of  debti«,  and  each  case  must  be  considered  by  itself  in  con- 
uection  with  the  circumstances  surrounding  it.  The  nonpayment  of  one 
piece  of  paper  is  not  of  itself  suspension,  for  there  may  be  a  good  reason 
for  it  But  when  he  falls  to  pay  for  want  of  means,  and  confinues  unable 
to  pay,  he  has  .suspended  within  the  meaning  of  the  act,  although  but  a 
single  check  is  .shown  to  have  laid  over  unpaid  for  forty  days.  McLean 
v.  Brown,  Webir  &  Co.,  4  B.  R.  585;  s.  c.  2  L.  T.  B.  KU);  in  re  Hercules 
Ins.  Co.,  6  B.  R.  338;  s.  c.  6  Ben.  35;  s.  c.  5  L.  T.  B.  400. 

The  clause  ought  not  to  be  used  to  enable  a  creditor  to  collect  an  or- 
dinary debt  on  commercial  paper,  where  the  circumstances  show  that,  al- 
though the  paper  Is  not  paid  though  due,  there  has  boon  no  stoppage  or 
suspension  of  payment  of  the  commercial  paper  of  the  debtor  within  the 
n-oaniug  of  the  clause.  In  such  case,  the  ordinary  roniody  furnished 
through  a  suit  to  collect  the  paper  is  all  tliat  the  creditor  is  entitled  to. 
The  court,  however,  must  guard  against  being  imposed  upon  by  a  denial 
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of  liability  whicb  is  altogether  a  sham,  and  not  made  in  good  faith.  The 
denial  of  liability  may,  ne\  ertheless,  be  founded  on  reasons  which  are  not 
valid,  and  which  would  fail  in  a  direct  action  on  the  paper,  and  yet  be 
made  in  good  faith,  in  such  wise  that  the  nonpayment  can  not  be  re- 
garded as  a  stoppage  or  suspension  within  the  act.  In  re  Hercules  Ins. 
Co.,  C  B.  R.  338;  s.  c.  G  Ben.  35;  s.  c.  5  L.  T.  B.  400. 

It  is  not  sufficient  to  defeat  the  operation  of  the  banltruptcSr  law  to 
simply  deny  liability  upon  the  commercial  paper.  The  party  must  satisfy 
the  court  that  he  has  good  reasons  for  disputing  his  liability,  and  that 
his  liability  is  involved  in  doubt,  at  least,  before  a  bankruptcy  court  will 
refuse  to  proceed.  In  re  Munn,  7  B.  li.  4G8;  s.  c.  3  Biss.  442;  in  re  James 
W.  Sylies,  5  Biss.  113. 

It  is  not  enough  for  a  debtor  to  show  as  a  reason  why  a  decree  in 
bankruptcy  should  not  go  against  him  that  he  is  insolvent,  and  because  of 
spite,  or  caprice,  or  some  otlier  similar  cause  he  does  not  choose  to  pay  his 
commercial  paper.  The  reason  which  alone  cau  prevent  the  nonpayment 
of  commercial  paper,  and  its  continuance  for  forty  days  fix>m  constituting 
an  act  of  bankruptcy  must  l)e  a  legal  reason,  such  as  to  enable  the  court 
to  say  that  it  is  not  within  tlie  scope  and  meaning  of  the  bankruptcy  law. 
In  re  Guy  Wilson.  8  B.  U.  31)0;  s.  c.  5  Biss.  387. 

It  is  enough  tliat  tlie  alleged  debtor  could  and  did  honestly  entertain 
the  belief  that  he  was  nut  legally  bound  to  pay  the  pai)er  till  it  should  be 
so  adjudged.  Such  a  case  is  not  oue  for  an  adjudication  of  bankruptcy, 
but  for  a  suit  on  tlie  paper  in  a  proper  tribunal.  In  re  Charles  S.  Westcott, 
7  B.  R.  US.1;  s.  c.  (>  B(^n.  135;  iu  re  Hercules  Ins.  Co.,  (i  B.  R.  338;  s.  c.  0 
Ben.  35;  s.  c.  5  L.  T.  B.  400;  iu  re  Mannheim,  7  B.  U.  342;  s.  c.  0  Ben.  270: 
s.  c.  0  Iv.  T.  B.  04. 

The  refusal  to  i)a.v  commercial  paper  on  the  ground  that  it  is  tainted 
with  usury,  and  that  the  full  sum  uamed  therein  is  uot  for  tliis  reason  due, 
is  not  an  act  of  bankruptcy.     Iu  re  Staplin.  0  B.  U.  142. 

A  suspension  wliicli  has  taken  pla<"e  on  account  of  an  injunction  against 
the  (1<  lit(  r,  restraining  him  from  making  any  transfer  or  dis]iosition  of 
his  i»!oi»ert y,  is  not  an  act  of  bankruiitcy.  In  re  Edward  I>.  Pratt,  0  B.  R. 
47;  s.  c.  0  J»en.  1<;5. 

The  fact  that  n  State  court  has  obtained  jurisdiction  of  the  property 
an<l  asseis  of  ihe  dehior,  under  an  assiunment  for  the  benefit,  of  cred- 
Itois.  docs  not  in'cveiit  tlie  ))ankrniit(  y  cnni't  from  entertaining  a  procetnl- 
ing  against  the  dclnor.     In  re  P.  I.aner,  0  I>.  U.  404. 

Tile  suspension  coni inui'^^.  aith'umh  the  debtor  makes  an  assignment 
for  the  lieiielii  (»f  tlie  credinii's  before  the  expiration  of  the  forty  days, 
and  ^vll<  n  llie  time  e\i>ir«s  is  a  cnniplete  act  of  bankrui)tcy.     Ibid. 

Kvidence  tliai  tlie  del>for  is  a  man  r)f  means,  and  has  met  his  other 
paper  as  ii  bee;iiiu'  due.  may  tend  to  reluit  tlie  ])r(»snmi)tioii  of  insolvency, 
and  to  show  that  the  failni'e  in  p;iy  the  note  was  from  other  causes  not. 
iiiakiiiir  him  amenable  to  the  b:inki'npicy  aet.  In  re  James  ^^'.  S\  kes.  5 
Bis^^.  11.",. 

'i'iie  sii.Npensini)  ef  payment  nf  reninn^reial  ]iai>er  for  forty  days  is  an 
act   rjf  bankniptey  of  whieh  ;iny  creditor  may  avail  himself.     The  act  of 
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suspension  raises  a  presumption  of  insolvency,  and  makes  the  party, 
guilty  thereoi  a  proper  subject  for  proceedings  in  bankruptcy.  This  act 
of  bankruptcy  is  not  condoned  or  defeated  by  the  mere  payment  of  the 
suspended  paper,  so  as  to  prevent  any  other  creditor  from  availing 
himself  thereof.  It  is  not  enough  that  the  debtor  shall  pay  his  suspended 
paper  alone.  He  must  pay  or  settle  all  his  debts,  and  satlsty  all  his 
creditors,  if  he  would  wipe  out  the  offense  against  his  commercial  standing 
committed  by  the  suspension.  In  re  Ess  &  Clarendon,  7  R.  R.  133;  s.  c. 
3  Biss.  301. 

The  dissolution  of  a  partnership,  and  the  assumption  of. the  partner- 
ship debts  by  one  partner,  does  not  make  any  differeuce  with  the  duty 
and  liability  of  the  retired  partner  to  meet  the  partnership  paper.  Ho 
should  pay  the  debt,  and  look  to  his  late  partner  for  reimbursement. 
In  re  Weikert  et  al.,  3  B.  R.  27;  s.  c.  1  Ben.  397. 

It  is  no  defense  that  the  debtor  was  not  a  banker,  merchant,  or  trader 
at  the  time  of  suspension.  If  the  maker  of  the  paper  was  a  banker, 
merchant,  or  trader  at  the  time  of  ita  execution,  he  becomes  liable  to  meet 
it  In  the  time  specified  by  the  law,  no  matter  what  his  occupation  may 
then  be.  Davis  &  Green  v.  Amstrong,  3  B.  R.  34;  s.  c.  2  L.  T.  B.  138;  Bald- 
win V.  Rosseau,  1  N.  Y.  Leg.  Obs.  391;  Everett  v.  Derby,  5  Law  Rep.  225. 

When  a  man  enters  the  commercial  community  as  a  merchant,  trader, 
banker,  or  otherwise,  he  assumes  all  the  responsibilities  which  attach  to 
his  calling.  One  of  these  is  the  obligation  to  take  care  of  ail  his  com- 
iiierclal  paper,  whether  made  before  or  after  he  commenced  business. 
Consequently  he  may  be  declared  a  bankrupt  for  suspending  the  pay- 
ment of  commercial  paper  issued  by  him  prior  to  the  time  of  entering 
such  business.    In  re  Ciirter,  6  B.  R.  299;  s.  c.  3  Biss.  105. 

The  principle  upon  which  the  liability  as  secret  partner  rests  is  es- 
sentially different  from  that  of  a  known  or  open  partner,  whose  name 
appears  in  the  business.  A  secret  partner  is  liable,  not  because  credit  is 
supposed  to  have  been  given  to  the  firm  by  reason  of  his  connection  with 
it,  but  because  he  is  one  of  the  contracting  parties,  and  benefited  by  the 
profits  of  the  contract;  so  that,  in  order  to  charge  a  secret  partner  for  debts 
contracted  in  the  name  of  the  firm  of  which  he  Is  a  dormant  partner, 
if  is  necessary  to  show  that  such  debts  were  contracted  in  the  name  and 
business  of  the  firm,  or  that  the  secret  partner  had  an  interest  in  the 
contract  or  profits.    In  re  Munn,  7  B.  R,  4G8;  s.  c.  3  Biss.  442. 

Suspension  and  nonresumption,  during  the  pendency  of  negotiation  for 
extensions  and  renewals  with  all  the  creditors,  do  not  constitute  an  act 
of  bankruptcy.    Doan  v.  Corapton  &  Doan.  2  B.  R.  607. 

An  allegation  of  stoppage  and  suspension  on  a  certain  day,  upon  com- 
mercial paper  which  was  made  and  dated  within  the  six  mouths  next 
preceding  the  actual  filing  of  the  petition,  connected  with  the  allegation 
that  payment  of  the  commercial  paper,  which  consisted  of  a  due-bill, 
payable  on  demand,  had  been  demanded  at  different  times,  and  that  the 
debtor  had  failed  to  make  payment.  Is  equivalent  to  an  allegation  of 
demand  on  that  day.    In  re  Chappel,  4  B.  R.  540. 
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The  petition  should  state,  as  nearly  as  possible,  the  date  of  the  promis- 
sory note  or  bill  of  exchange,  to  whom  made,  and  for  what  amount,  and 
when  payable,  and  whether  the  debtor  was  liable  thereon  as  maker  or 
indorsei*,  and  by  whom  the  same  was  held  when  payment  was  neglected 
or  refused.  In  re  Randall  &  Sunderland,  3  B.  R.  18;  s.  c.  1  Deady,  557; 
s.  c.  2  L.  T.  B.  C9;  Orem  &  Son  v.  Ilarley,  3  B.  R.  2G3. 

If  the  forty  days  have  not  expired  at  the  time  of  the  filing  of  the  peti- 
tion, the  suspension  can  not  be  relied  on  to  support  it,  although  the  forty 
days  elapse  before  the  hearing.     In  re  Tivoli  Brewing  Ck).,  11  B.  R.  470. 

When  fraud  is  aven-ed,  the  petition  should  set  forth  the  acts  that 
make  the  sr.speusiou  and  nonresumption  fraudulent.  Gillies  v.  Oone,  2 
B.  R.  21;  s.  c.  2  Ben.  r>02. 

If  the  allegation  sutiiciently  descril^es  the  paper  to  identify  it  and  pre- 
vent the  party  from  being  misled,  it  need  not  give  the  date  thereof.  In 
re  Joseph  S.  Hadley,  12  B.  U.  3GG. 

An  allegation  that  the  paper  was  the  commercial  paper  of  the  debtor, 
and  made  by  him  as  a  merchant,  etc.,  need  not  be  aven'ed  except  in 
general  language.     Ibid. 

It  is  not  necessary  that  the  facts  constituting  the  fraud  in  tlie  suspen- 
sion of  the  paper  shall  be  set  forth  in  the  petition.     Ibid. 

A  fraudulent  stopping  of  payment  is  not  an  act  heretofore  known  or 
defined,  and  it  is  not  easy  of  definition.  uVa  to  fraud,  a  mere  oversiglit. 
or  a  vis  uiajor,  or  a  fraud  practiced  upon  tlic  debtor  himself,  or  an  honest 
defense  to  tlie  particular  i)aper  refused  —  if  tliese  reasons,  or  sucli  as 
tliese,  occasion  tlic  refusal  to  pay  —  would  take  the  case  out  of  the  statute. 
And  this  ^A•ould  l)o  so  tliougli  the  word  fraudulently  were  omitted  from 
the  statute,  Vtecauso  such  an  accidcut  or  refusal  could  uot  fairly  be  calUd 
a  stopping  of  payiiieiu.  Fraudulently'  nutans  knowingly,  and  without  just 
c.vciis(>  applicable  to  the  paper  itself,  lu  re  Mollis  et  al.,  3  B.  R.  310;  Bank 
V.  Iron  Co.,  5  H.  K.  -iJH:  s.  c.  1  L.  T.  H.  '2T2;  s.  c.  li  C.  L.  X.  4(i>2;  s.  c. 
1.9  lilts.  L.  J.  "j;  s.  c.  8  I'liila.  171. 

Someihin^'  must  be  slio\\n  fr<»m  which  the  court  can  draw  the  con- 
elusion  Hint  the  sio]»jiaue  <ir  susiiension  of  i)ayment  of  the  pai)er  was 
fraudulent.  The  mei-e  unupayuM'nt  dots  Udt  \\'arrant  such  conelusion.  It 
is  for  the  eredihir  to  <lio\v  tliiii  tlu*  stoiipn.iic.  or  sus]»ensiou,  was  fraudulent. 
That  is  noi  shown  l»y  proviuLi-  notliinu  but  stojijia.^e,  or  suspensi(»n,  and 
sueh  pr«M»r  .-ihiho  «lnes  not  even  mnke  (tut  a  prima  facie  case  of  fraud. 
Tliere  may  Ik-  many  I'casiuis  tor  st()])|ja.i:e  fallini,^  short  of  fraud.  In  re 
John  Pavis.  ;;  I'..  It.  ;'.::'.»:  s.  <•.  :;  i',.-n.  4vj. 

W'hru  a.  mci'diant  niLaucs  in  business,  ami  purchases  his  stock,  or  any 
]>ai't  thciT(^f,  (.n  cKilii.  ihire  is  an  implifMl  i»romis(^  tliat  the  i")r()eeeds  of 
its  sale  shall  l>c  ap[)li<"<l  ut  tin-  payna.Mir  of  such  debts.  'I'he  merchant  eoju- 
mits  a  fiaui]  iip'>u  liis  crnljioi-s  if  In*  apprn]»rialcs  the  i)rocee(ls  to  any 
«'tl'er  juii'pc^c  uuiil  il  ('  nhli^niinn  is  (lis<-liai'i:i'<l:  indeed,  his  whole  (*a]tital 
stnck  is  \iitiially  I'l;  <!'jr(i  r«.r  tlie  pa\"itienl  of  ^uch  c(»mmer<Mal  liabiliti(»s 
as  ln'  ii;ay  in<  ni"  in  mk  h  lci>iiH>s;  lir  is  rurtkcr  ]tlcdm'd  t«>  .trivt'  to  his 
husiiic^s  li^s  1>«--i  "-l.i!!  ;.ii«l  aTicuiion:  ."ikI  a  Cnlliu'c  to  comply  witli  these 
requisit  il  r  -  ;-  a    I'l'a'i'l  <»n   itif  rii!;!-  <  l"  ilinv,.   wiin  have  .iiiveu  him  credit 
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in  his  business,  and  whose  demands  remain  unsatisfied.  Davis  &  Green 
V.  Armstrong,  3  B.  R.  34;  s.  c.  2  L.  T.  B.  138. 

A  solvent  debtor,  who  has  the  means  wherewith  to  pay  commercial 
paper,  and  does  not  pay  it,  is  guilty  of  fraud.  In  re  Lowenstein  et  al., 
2  B.  K.  306;  Hardy  v.  Blnninger,  4  B.  R.  262;  s.  c.  7  Blatch.  262. 

Suspension  and  nonresumption,  with  the  assent  of  the  holder  of  the 
suspended  paper,  is  not  fraudulent.    In  re  Lowenstein  et  al.,  2  B.  R.  306. 

In  the  following  cases  It  was  held,  prior  to  the  amendment,  that  sus- 
pension and  nonresumption  were  prima  facie  evidence  of  fraud.  In  ro 
Jersey  City  Window  Glass  Co.,  1  B.  R.  426;  s.  c.  1  L.  T.  B.  61;  s.  c.  7  A.  L. 
Reg.  410;  in  re  Ballard  &  Parsons,  2  B.  R.  250;  in  re  Liowenstein  et  al.,  2 
B.  R.  306;  Doan  v.  Compton  &  Doan,  2  B.  R.  607;  Davis  &  Green  v.  Arm- 
strong, 3  B.  R.  34;  s.  c.  2  L.  T.  B.  138;  in  re  Shea  et  al.,  3  B.  R.  187;  s.  c. 
2  Blss.  156;  s.  c.  2  L.  T.  B.  107;  in  re  Hollis  et  al.,  3  B.  R.  310. 

In  the  following  cases  it  was  held  that  mere  suspension  and  nonre- 
sumption were  not  sufficient,  but  that  fraud  must  be  proved.    In  re  Leeds, 

1  B.  R.  521;  s.  c.  1  L.  T.  B.  78;  s.  c.  7  A.  L.  Reg.  693;  Gillies  v.  Gone,  2  B. 
R.  21;  s.  c.  2  Ben.  502;  in  re  John  Davis,  3  B.  R.  339;  s.  c.  3  Ben.  482. 

A  creditor  whose  claim  is  not  evidenced  by  commercial  paper,  but 
rests  in  open  account,  may  file  a  petition  against  his  debtor,  and  charge 
that  he  has  suspended  and  failed  to  resume  payment  of  his  commercial 
paper  for  the  prescribed  period.  In  re  Hali,  1  Dillon,  586;  in  re  Ess  & 
Clarendon,  7  B.  R.  133;  s.  c.  3  Bias.  301. 

The  Involuntary  Petition.—  (k)  Proceedings  in  bankruptcy  can  not  he 
initiated  in  the  circuit  court.  For  that  puriK)se  the  jurisdiction  of  the  dis- 
trict cx)urt  is  plainly  exclusive.  In  re  Binninger  et  al.,  3  B.  R.  487;  s.  c. 
7  Blatch.  159;  s.  c.  1  L.  T.  B.  183. 

This  section  does  not  designate  the  district  judge  to  whom  the  petition 
of  the  creditor  shall  be  addressed.  It  seems  not  only  reasonable,  but  most 
in  accordance  with  other  provisions  of  tlie  act,  to  hold  that  proceedings 
against  a  debtor,  to  procure  an  adjudication  of  involuntarj'  bankruptcy, 
are,  like  those  instituted  by  himself  to  obtain  adjudication  of  voluntary 
bankruptcy,  to  be  had  in  the  court  of  the  district  in  which  he  has  resided 
or  carried  on  business  for  the  preceding  six  months,  or  for  the  longest 
period  thereof.  The  assent  of  the  debtor  to  the  proceeding  will  not  make 
it  valid,  for  consent  can  not  give  jurisdiction.  The  petition  must  be  ad- 
dressed to  the  court  authorized  by  law  to  take  cognizance  of  the  case,  and 
to  none  other.    In  re  Fogerty  &;  Gerrity,  4  B.  R.  451;  s.  c.  1  Saw.  233;  s.  c. 

2  U  T.  B.  174;  in  re  Ala.  &  Chat.  R.  R.  Co.,  6  B.  R.  107;  s.  c.  9  Blatch.  391; 
e.  c.  5  L.  T.  B.  76. 

The  petition  can  not  be  filed  in  the  district  where  the  debtor  neither 
resides  nor  carries  on  business.  In  re  J.  M.  Palmer,  1  B.  R.  213;  in  re 
Fogerty  &  Gerrity,  4  B.  R.  451;  s.  c.  1  Saw.  233;  s.  c.  2  L.  T.  B.  174. 

The  restrictions  in  section  5014  as  to  the  judge  to  whom  the  petition  is 
to  be  addressed  apply  to  proceedings  under  this  secJtion.  The  debtor  can 
not  be  adjudged  a  bankrupt  in  a  district  in  which  he  has  not  resided  for 
the  longest  period  of  the  six  months  next  immediately  preceding  the 
filing  of  the  petition.    In  re  Leighton,  5  B.  R.  95. 
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Proceedings  in  bankruptcy  sliould  be  instituted  with  reference  to  the 
actual  residence  of  tlie  party,  or  his  place  of  business,  and  not  with  ref- 
erence to  his  domicile.  If  a  party  has  actually  resided  in  one  State  during 
the  greater  part  of  the  six  months  next  immediately  preceding  the  filing 
of  the  petition,  the  petition  must  be  filed  in  the  district  court  for  that 
State,  although  his  family  may  have  resided  In  another  State  during  the 
whole  period.    In  re  Watson,  4  B.  R.  013. 

The  district  court  of  any  district  in  which  the  debtor  may  actually  re- 
side and  do  business  at  the  time  of  the  filing  of  the  petition  against  him 
has  Jurisdiction  to  hear  the  cause  and  make  an  adjudication  of  bank- 
ruptcy.    In  re  Johnson,  1  Cent.  L.  J.  223. 

If  the  name  of  the  judjxe  is  given,  it  must  be  correct.  A  petition  mis- 
naming the  judge  can  not  be  filed.    Auou.,  3  B.  R.  128. 

The  petition  should  name  facts  with  certainty  and  detail,  so  as  to  In- 
form the  debtor  of  what  he  must  meet  and  resist.  The  various  statements 
of  acts  of  bankruptcy,  given  in  Form  No.  54,  are  mere  outlines  or  skeleton 
statements,  to  be  tilled  in  with  the  particular  circumstances  of  each  case, 
and  such  is  the  direction  given  in  the  nota  bene  near  the  end.  In  re 
Ramlnll  &  Sunderland,  3  B.  R.  18;  s.  c.  1  Deady,  rCu;  s.  c.  2  I..  T.  B.  (J9. 

The  allegations  of  the  petition  must  be  positive  and  unqualilied.  There 
is  nothing  in  the  act,  or  in  the  rules  and  forms,  or  the  nature  of  the  pro- 
ceedings which  requires  that  the  allegations,  eitlier  as  to  the  debt,  or  as  to 
the  act  of  bankruptcy,  should  be  made  on  the  personal  knowledge  of  the 
petitioner.  The  petition  must  be  made  by  the  creditor,  and  in  most  in- 
stances can  be  made  upon  inforniatiou  and  belief  alone.  In  addition  to 
the  petition,  there  ninst  be  a  deijosition  to  the  debt,  and  to  the  act  of 
bankruptcy.  In  these  it  iiiny  be  proper  tliiit  the  witness  should  speak 
from  his  own  kiiouled;:^,  or  at  least,  disclose  the  grounds  of  his  belief 
or  the  sources  of  his  infoi'uintion.  Much  will  depend  upon  the  circuni- 
stan<'es  of  tlie  pjirticulnr  cms^c.  hi  re  MiiUer  vV  Hrentano,  3  B.  U.  IV2U',  s.  c. 
1  Deady.  51:;;  s.  c.  2  L.  T.  B.  :V.\:  (heiii  iV  S(.ii  v.  Ilarley.  3  B.  U.  2(^3. 

A  petiiion  to  h.-ive  a  p.-n-tiu  r^-liip  (Uulared  bankrui)t  must  set  fortli 
acts  of  hankriipTcy  on  Die  par!  of  the  jKii't nersliip.  An  averment  of  au 
act  of  I.'aiikri'pl*  y  on  tlie  jtart  of  one  nf  the  niendnTs  is  not  sutbcient.  In 
re  Waite  *S:  Crocker.  1  W.  K.  :;73;  s.  c.  Low  til.  2n7;  in  re  Redmond  «Sc  Martin, 
U  B.   R.  KiS. 

A  petition  aL'ainst  p.-n-iners  must  :ille;:e  thiit  the  act  of  bankruptcy 
was  committed  durinu'  the  r(.ut  inuanee  of  the  partntH'shi]).  lu  re  Hill  i^ 
\'au  \'alk(  nliurt^li.  r»  L.-uv    Kejj.   ;;lm». 

A  fraudulent  dissoii.t inu  ,'ind  tr.iiisfer  of  the  tirui  ])roi>erty  to  one  i)artner 
is  (he  net  of  all  ilie  paiiners.     In  re  J.  A.  iV:   II.  W.  Shouse.  Crabbe,  4S2. 

AN'hen  a  transfer  of  jimprriy  is  <  liarmMl  as  an  act  (jf  bankruptcy  airainst 
a  tlrm.  the  petitinu  should  distinctly  allc.m'  tliat  the  firoperfy  transferred 
helonp'il  to  tlie  lirm.  In  re  Williams  \  Co.,  :)  B.  R.  'JSC;  s.  c.  Lowell,  4<Ml: 
-•.  c.  12  L.  T.    W.   l«in. 

A  ti'ansfer  of  lirm  j>i-.i])i  rty  by  ont^  member  (if  the  firm,  without  the 
privity  or  etinsent  of  bis  <■<  iiai't  ncr^.  is  an  act  <if  bankrupK-y  on  the  part 
of  rile  firm   win  n  a' cdijiiiauicd   by  ilie  oilier  cunditious  prescribeil  by  the 
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act.  In  re  Black  &  Seeor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39; 
Fisher  ▼.  Currier,  5  Law  Rep.  217;  8.  c.  1  Penn.  L.  J.  217. 

In  order  to  render  a  party  liable  on  the  ground  that  he  has  been  held 
out  aa  partner,  he  must  have  had  no  notice  of  his  being  so  held  out  or 
there  must  be  circumstances  from  which  notice  can  be  presumed.  In  re 
S.  A.  Jewett.  15  B.  R.  126;  s.  c.  16  B.  R.  48;  s.  c.  9  C.  L.  N.  345. 

When  a  party  permits  another  to  hold  him  out  as  partner  and  thereby 
procure  credit  on  the  strength  of  his  supposed  relation,  neither  community 
of  interest  nor  participation  in  the  profits  is  necessary  to  render  him  liable 
as  pariner.    Ibid. 

It  is  never  good  pleading  to  make  averments  in  the  alternative.  When 
two  distinct  matters,  each  of  which  contains  a  good  cause  of  action  or 
defense,  are  alleged  conjunctively,  it  is  enough  that  either  of  them  be 
satisfactorily  proved.  In  re  Drummond,  1  B.  R.  231;  s.  c.  1  L.  T.  B.  7; 
Ining  V.  Hughes,  2  B.  R.  62;  s.  c.  7  A.  L.  Reg.  209;  s.  c.  6  Phlla.  451. 

Where  one  of  the  alternatives  will  support  the  pleadings  and  the  other 
not,  the  construction  will  be  against  the  pleading,  and  it  will  be  held  bad 
on  demurrer.     In  re  Redmond  &  Martin,  9  B.  R.  408. 

Where  it  is  immaterial  which  one  of  the  alternatives  is  true,  a  pleading 
in  the  alternative  will  not  be  held  bad  on  demurrer.    Ibid. 

It  is  not  necessary  in  the  first  instance  for  a  petitioning  creditor  to 
show  that  there  are  other  creditors.  Ordinarily,  bankruptcy  proceedings 
may  be  instituted  and  maintained  where  there  are  no  other  ci-editors.  If, 
however,  that  fact  becomes  material  in  any  case,  the  burden  is  on  the 
debtor  to  show  it.    In  re  Daniel  Sheehan,  8  B.  R.  345. 

A  careful  pleader  in  stating  the  nature  of  the  demand  will  allege  that 
the  obligation  was  contracted  by  the  alleged  debtor;  but  where  the  de- 
mand has  already  been  averred  to  be  against  the  alleged  debtor,  an  omis- 
sion to  BO  charge  in  the  description  of  the  claim  will  not  render  the 
petition  bad  on  demurrer.  In  re  Redmond  &  Martin,  9  B.  R.  408.  Vltle 
in  re  J.  A.  &  H.  W.  Shouse,  Crabbe,  482. 

The  demand  need  not  be  stated  in  detail,  but  it  should  be  so  far  stated 
that  the  court  may  see  that  it  is  a  provable  debt.  In  re  Joseph  S.  Hadley, 
12  B.  It  366. 

An  allegation  which  does  not  show  that  the  debt  is  due  to  the  petitioning 
creditor  is  not  suflicient.     In  re  Western  S.  &  T.  Co.,  13  Pac.  L.  R.  06. 

The  allegation  must  show  that  the  creditor  was  still  a  creditor  at  the 
time  of  the  filing  of  the  petition.    Ibid. 

The  petition  must  affirmatively  show  that  the  requisite  number  of 
creditors  in  number  and  amount  have  united  therein.  This  allegation 
need  not  necessarily  be  so  iwsltive  that  the  party  can  be  prosecuted  for 
perjury  on  it,  but  it  may  be  stated  on  information  and  belief.  In  ro  J. 
Young  Scammon,  10  B.  R.  66;  s.  c.  6  BIss.  130;  In  re  Joliet  Iron  &  Steel 
Co..  10  B.  R.  CO;  s.  c.  1  A.  L.  T.  (N.  S.)  372;  s.  c.  10  A.  L.  J.  29;  a.  c.  6  C. 
L.  N.  328;  s.  c  21  Pitts.  L.  J.  207;  in  re  Isaac  Scull,  10  B.  R.  165;  s.  c.  7 
Ben.  371;  s.  c.  1  A.  U  T.  (N.  S.)  416;  Warren  Savings  Bank  v.  Palmer,  10 
B.  B.  239;  s.  c.  6  C.  L.  N.  366;  s.  c.  31    Leg.  Int.  261;  s.  c.  8  Pac.  L.  R.  44; 
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21  Pitts.  L.  J.  193;  in  re  James  R.  Keeler,  10  B.  R.  419;  s.  c.  20  I.  R.  R. 
82;  s.  c.  1  A.  L.  T.  (N.  S.)  422. 

An  allegation  upon  belief  without  charging  either  information  or  Icnowl- 
edge  that  the  petitioners  constitute  the  requisite  proportion  of  creditors 
is  sufficient.  In  re  Henry  A.  Mann,  14  B.  R.  572;  s.  c.  13  Blatch.  401;  s,  c. 
51  How.  Pr.  174. 

The  requirement  of  the  statute  is  not  met  by  an  allegation  that  the 
petitioners  constitute  tlie  requisite  proportion  of  the  creditors  when  two 
of  them  hold  claims  for  less  than  $250.  In  re  James  A.  McKibben,  12  B. 
R.  97. 

An  allegation  that  the  petitionee  constitute  at  least  one-fourth  in 
number  of  the  creditors  of  the  debtor,  and  that  the  aggregate  of  their 
debts  provable  under  the  act  amounts  to  at  least  one-third  of  the  debts 
so  provable,  is  sufficient  although  some  of  the  claims  are  under  $250.  In 
re  Robert  L.  Hall,  15  B.  R.  31. 

It  is  not  necessary  to  amend  the  i)etition  when  there  has  been  an  ad- 
judication l)efore  tlie  amended  act  tooic  effect.  The  judgment  of  adjudica- 
tion based  upon  a  petition  conforming  to  the  provisions  of  the  law  in  force 
when  made  Is  valid,  and  as  binding  upon  the  debtor  as  if  tlie  amended 
act  had  not  been  passed.  Tlie  adjudi(5ition  removes  the  case  beyond  the 
<Iomain  of  legislative  control.  In  re  .Tacob  Raffauf,  10  B.  li,  GO;  s.  c. 
r,  Biss.  150;  in  re  Frederick  E.  Augell,  10  B.  R.  73;  s.  c.  31  Leg.  Int.  254;  s.  c. 
21  Pitts.  L.  J.  2(H;;  s.  e.  0  C.  L.  N.  341;  s.  c.  1  Cent.  L.  J.  3(>:3;  in  re  H.  &  M. 
Rosenthal.  10  B.  K.  lUl;  s.  c.  31  Leg.  Int.  254:  s.  c.  0  C.  L.  N.  342;  in  re 
Obear.  10  H.  R.  151;  s.  c.  3  Dillon,  37:  in  re  C.  B.  Comstock  &  Co..  10  B.  R. 
451;  s.  (-.  3  Saw.  12S;  lianu^tt  v.  lliglitower.  10  B.  B.  157;  in  re  Wni.  J. 
rickerin.t;',  10  15.  R.  2()H;  s.  c.  1  (\'nt,  L.  J.  .371. 

All  adjiidicatitm  made  on  the  22d  day  of  June,  1S7-I,  may  be  set  asi<le 
if  the  proiier  iiroportioii  of  creditors  did  not  joint  in  the  petition.  In 
re  Canier  vV   Baiini,  1.3  B.   R.  2us. 

If  ail  a<ljii(li(  atidii  lias  Iieen  ina<le  upon  a  petition  not  signed  by  a  suffi- 
<ient  nuiiilte:-  uf  cnditdrs,  the  court,  upon  the  liling  of  a  petition  signed 
!\v  tlie  rctiuisite  iM^iporiion  ol'  creditors  praying  for  a  conlirmation  of  the 
procccdiims,  may  make  a  new  adjudication.  In  re  W'lu.  X.  Taylor  vV:  Co.. 
1    W.   N.   HI. 

The  Verification.  -  If  there  aie  live  or  less  siirners.  all  must  verify  the 
[M'tition  l)y  oMili:  I'Ut  if  tl.^re  :iie  more  tlian  live  si.Liiiers  it  is  siirli<'ient  if 
liic  lirsi  Ii^■c  of  tlirm  so  \<'i"ify  ii.  Tjiis  necessarily  implies  that  there  may 
he  more  siuiiicrs  tli;in  tliM>-c  who  vorify  the  iM'tition  by  oatii,  and  also 
that  tlioso  w  lio  nre  pet  itinm  r>  must  siuii  tlie  ]iciition.  In  re  Isaac.  SeiiU, 
m  i;.  K.  n;:,:  s.  c.  T  F-.h.  ::7l:  s.  c.  l  A.  L.  T.  iX.  S.)  AU). 

Where  sc\ci-;il  pel  iiidiii  IS  Jniu  in  tlie  ]ieti!inn  in  the  same  riLrlit,  a 
veritKMi  inn  l>y  one  jx  snilhirni.  r.iii  the  <-ase  of  petitioners  J(»inin'.r  in 
^«  p.-ir;tie  ;in(l  distimt  riihis  i^  diflerent.  ;inil  il  is  necessaiy  that  there 
<li(inl(I  he  ;i  verir.':it 'nil  h.\  i.r  en  lieh.'iir  Ml"  e^•ery  petitioner.  In  re  Solomon 
MiinnMiis.  hi  r>.  ];.  l:.'.:.:  >.  <•.  1  Cent.  1..  .1.  Ud. 

'ilif  peiiii.-ii   Ii  ;i>    le  -iL-!i(tl   in  The  n;iiiie  <if   tile  linn   and   veritie<l  by  a 

ll.einhei-   (   I     1  iie    lilTJ.        In    je    ^ierrl-.     11     1 '».    li.     113. 
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When  an  agent  is  clothed  with  full  authority,  and  is  able  to  present 
the  proper  authentication  of  the  petition  required  by  the  forms,  the  pe- 
tition should  be  entertained,  although  the  petitioning  creditor  does  not  in 
person  sign  or  swear  to  the  petition.  The  act  does  not  in  terms  say  that 
the  petition  shall  be  signed  or  veiified  at  all.  It  should  be  construed  as 
similar  language  is  in  the  whole  field  of  legislation,  and  in  the  terminol- 
ogy of  courts;  and  there  the  maxim,  "  qui  facit  per  alium,  facit  per  se,*' 
Is  of  almost  universal  application.  The  blanks  in  the  forms  may  be  filled 
by  the  name  of  the  attorney  or  agent  of  the  petitioner,  or  with  the  name 
of  the  petitioner,  *'  by  A.  B.,  his  attorney  and  agent."  In  re  Jacob  Raynor, 
7  B.  R.  527;  s.  c.  11  Blatch.  43.  Contra,  Hunt  v.  Poolie,  5  B.  R.  Kil; 
in  re  D.  O.  Butterfield,  C  B.  R.  257. 

No  officer  of  a  corporation  has  authority,  by  virtue  of  his  oflice,  to  sign 
and  verify  a  petition  for  adjudication  of  bankruptcy  against  a  debtor  of 
the  corporation,  unless  specially  authorized  by  some  statute,  by-law,  or 
resolution  of  the  board  of  directors.  Such  authority  being  special,  must 
in  all  cases  be  made  to  appear  by  the  oath  of  the  person  signing  and  verify* 
ing  the  petition,  or  other  competent  evidence.  In  re  Moses  A.  McNaugh- 
ton,  8  B.  R.  44;  in  re  Ralph  Johnson,  1  N.  Y.  Leg.  Obs.  166;  s.  c.  5  l^aw 
Rep.  313. 

Whether  a  corporation  is  a  resident  of  the  district  or  not,  it  may  verify 
the  petition  by  its  agent.  In  re  John  R.  Hanibel,  15  B.  R.  233;  s.  c.  9  a 
L.  N.  165. 

The  agent  to  verify  the  petition  need  not  be  an  ofilcer  of  the  corporation. 
Ibid. 

When  the  petition  is  signed  and  certified  by  an  agent  there  must  be 
proof  of  his  authority,  either  by  his  oath  or  otherwise.  In  re  Rosenflelds, 
11  B.  R.  86;  s.  c.  1  Cent.  L.  J.  583;  in  re  Joseph  S.  Hadley,  12  B.  R.  366; 
in  re  Edward  Sargent.  13  B.  R.  144;  in  re  John  R.  Hanibel,  15  B.  R.  233; 
s.  c.  9  C.  L.  N.  166. 

If  the  petition  Is  signed  by  an  agent  of  the  petitioning  creditor,  it  need 
not  set  forth  the  authority  under  which  the  agent  acts.  In  re  California 
I»aciflc  R.  R.  Co.,  11  B.  R.  193;  s.  c.  3  Saw.  240. 

If  there  is  no  proof  of  the  authority  of  the  agent,  the  court  may  re- 
ceive supplementary  affidavits  tending  to  prove  the  authority  of  the  agent 
at  the  time  when  he  signed  and  verified  the  petition.  In  re  Rosenfields, 
11  B.  R.  86;  s.  c.  1  Cent  L.  J.  583. 

All  creditors  who  are  absent  from  the  district  may  sign  the  petition  by 
attorney.    In  re  California  Pacific  R.  B.  Co.,  11  B.  R.  193;  a  c.  3  Saw.  240. 

If  the  petition  is  verified  by  an  agent,  where  there  are  more  than  five 
petitioning  creditors,  the  fact  of  nonresideuce  sliould  be  stated  and  sworn 
to  in  the  affidavit.  In  re  Solomon  Simmons,  10  B.  R.  253;  s.  c.  1  Cent.  Jj. 
J.  440;  in  re  Joseph  S.  Hadley,  12  B.  R.  306. 

Where  there  are  less  than  five  petitioning  creditors,  the  fact  of  non- 
residence  need  not  be  stated  in  the  aflidavit  when  it  Is  made  by  an  agent. 
In  re  Solomon  Simmons,.  10  B.  R.  253;  s.  c.  1  Cent.  L.  J.  440. 

If  the  name  of  the  agent  who  acts  for  one  of  the  first  five  signers  is  not 
contained  in  the  body  of  the  verification,  the  petition  is  not  sufficiently 


270  The  Bankruptcy  Law. 

verified,  although  the  name  is  appended  to  the  yeriflcatton.    In  re  Rosen- 
fields,  11  B.  R.  8G;  s.  c.  1  Cent.  L.  J.  583. 

When  an  agent  verifies  the  petition,  he  should  do  so  on  behalf  of  his 
principals.    In  re  Solomon  Simmons,  10  B.  R.  253;  s.  c.  1  Cent  L.  J.  440. 

If  the  petition  purports  to  be  signed  by  the  agent  of  a  creditor  who  never 
in  fact  consented  thereto,  it  must  be  dismissed,  where  it  merely  alleges 
that  all  the  petitioners  constitute  the  requisite  number,  for  no  amendment 
in  such  case  can  be  allowed.  In  re  Rosenfields,  11  B.  R.  86;  s.  c.  1  Cent 
Li.  J.  583. 

If  the  verificntion  is  made  by  an  agent,  it  should  state  that  the  allega- 
tions are  true  to  the  t>est  of  the  Icnowledge  and  hehet  of  the  principal,  and 
not  to  the  best  of  his  own  iiuowledge  and  belief.  In  re  John  Brown,  15 
B.  U.  416;  s.  c.  9  O.  L.  N.  Wl;  s.  c.  13  Pac.  L.  R.  205. 

The  jurat  subscribed  by  the  register  need  not  contain  a  venue  when  it 
can  be  sutticiently  collected  from  the  deposition  itself  tliat  the  oath  waa 
administered  where  the  otticer  resides.  In  re  Hill  &  Van  Valltenburgli, 
5  Law  Rep.  320. 

The  affidavit  as  well  as  the  petition  should  be  subscribed  by  the  pe- 
titioner. The  omission  to  subscribe  the  aflSdavit  is  an  incurable  defect. 
Tho  petition  is  not  a  petition  in  propria  forma,  such  as  can  be  amended. 
Moore  &  Bro.  v.  Harley,  4  B.  R.  242;  s.  c.  2  L.  T.  B.  GOG. 

The  verification  is  no  part  of  the  petition.  It  is  necessary  that  it  should 
aecompanj'  the  petition  only  in  order  to  predicate  upon  it  certain  pre- 
scrilK^d  action  in  furtherance  of  the  jurisdiction  acquired  by  the  filing  of 
tlie  petition.  A  defective  verification  may,  therefore,  be  amended.  In 
re  Solomon  Simmons,  10  B.  R.  253;  s.  c.  1  Cent.  L.  J.  440;  in  re  California 
Pacific  R.  R.  Co.,  11  B.  R.  103;  s.  c.  3  Saw.  240;  in  re  Edward  Sargent,  13 
B.  R.  144. 

An  oljjection  to  a  defective  verification  may  be  waived  by  the  debtor. 
In  re  Morris,  11  B.  R.  443. 

The  Depositions.—  It  is  not  necessary  for  each  creditor  joining  in  the 
petition  to  file  a  proof  of  ins  claim.  That  is  required  only  of  the  first 
five  signers.    In  re  Phila(leli>hla  Axle  WorlvS,  1  W.  N.  12C. 

'I'lie  proof  of  debt  sh<)ul(i  l»e  accordinir  to  Form  55,  and  not  Form  22. 
In  re  John  Brown.  1.1  B.  IL  41(5;  s.  c.  0  C.  I..  N.  191:  s.  c.  13  I*ac.  L.  R.  205. 

Tlie  proof  of  debt  must  show  thjit  the  creditor  is  still  a  creditor.  In  re 
Western  S.  &  T.  Co.,  13  Pnc.  L.  R.  liG. 

A  deposition  in  proof  of  llie  debt  sliould  state  whether  the  claim  is 
sceuri^d  or  not,.     Ciiuninirliani  v.  Cady,  13  B.  R.  525;  s.  c.  8  C  L.  X.  105. 

'I'lic  de]i(isiti()n  nf  arts  of  l)ankriii)t('y  must  be  such  as  constitutes  legal 
testimony,  lis  statements  must  lie  of  facts,  and  not  the  mere  conclusions 
of  I  lie  \\itn«'ss.  and  jis  a  j^eneral  rule  tliey  must  l)e  of  the  witness'  own 
knowledge  nnd  int{  mere  liearsay.  They  must  l>e  stated  with  such  clear- 
iH'ss  as  to  lr:ive  no  douht  as  to  their  meauinjLT.  In  re  Rosenfields,  11  Bj 
II.  Si'r,  s.  <•.  1   (^ent.   L.  J.  Tis:;. 

A  (Ir])osition  sot  tin;;  forili  a  transfer  of  proi)orty  should  give  the  time 
yvhm  ii  w:is  made.  In  re  Joliii  li.  llanibel,  15  B.  R.  233;  s.  c.  9  C.  L.  N. 
KM. 
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A  single  member  of  a  firm  who  are  the  petitioning  creditors,  is  compe- 
tent to  depose  to  the  act  of  banlcruptcy.    Anon.,  1  Cent  L.  J.  182. 

A  deposition  to  an  act  of  banlsruptcy  should  be  made  upon  the  personal 
Jcnowledge  of  the  deponent.    In  re  Joseph  S.  Hadley,  12  B.  R.  366. 

If  any  fact  in  a  deposition  to  an  act  of  bankruptcy  is  stated  on  Informa- 
tion and  belief,  it  should  be  stated  with  such  particularity  and  details  that 
the  court  may  see  from  whom  the  Information  was  derived,  the  circum- 
stances under  which  it  was  acquired,  and  the  weight  that  should  be 
attached  to  it.    Ibid. 

^V  deposition  to  an  act  of  bankruptcy,  consisting  of  fraudulent  con- 
veyance, must  allege  or  show  the  fraudulent  intent  of  the  debtor  in  making 
the  conveyance.    Cunningham  v.  Cady,  13  B.  R.  525;  s.  c.  8  C.  L.  N.  105. 

When  a  petition  is  amended  by  charging  a  new  act  of  bankruptcy, 
a  new  deposition  should  be  filed.  In  re  John  R.  Hanlbel,  15  B.  R.  233; 
8.  c.  9  C.  L.  N.  166. 

If  a  dei)osition  to  an  act  of  bankruptcy  is  defective  through  mistake 
or  inadvertence,  it  may  be  amended.    Ibid. 

When  the  depositions  are  defective,  the  order  to  show  cause  may  be 
stricken  out.     Ibid. 

If  no  deposition  to  the  act  of  bankruptcy  Is  filed,  the  petition  will 
be  dismissed.  In  re  John  Brown,  15  B.  R.  416;  s.  c.  9  C.  L.  N.  191;  s.  c. 
13  Pac.  L.  R.  205. 

A  petition  will  not  be  dismissed  because  the  depositions  in  support 
thereof  are  defective,  but  the  petitioning  creditor  on  motion  will  be  al- 
lowed to  file  supplemental  depositions.  Cunningham  v.  Cady,  13  B.  R. 
525;  s.  c.  8  C.  L.  N.  1(}5;  in  re  Joseph  S.  Hadley,  12  B.  R  366.  Contra. 
May  V.  Harper  et  al.,  4  B.  R.  478;  s.  c.  4  Brewst  253;  s.  c.  2  L.  T.  B.  181. 

When  depositions  are  defective,  the  order  to  show  cause  will  be  set  aside, 
but  a  new  order  will  be  issued  on  supplemental  depositions.  Cunningham 
V.  Cady.  13  B.  R.  525;  s.  c.  8  C.  L.  N.  165. 

If  the  officer  who  took  the  deposition  omits  to  sign  the  Jurat,  he  may 
be  allowed  to  sign  it  after  the  deposition  is  filed.  In  re  James  A.  Mc- 
Kibben,  12  B.  R.  97. 

A  deposition  to  an  act  of  bankruptcy  can  not  be  taken  before  a  notary 
public.    Ibid. 

The  Amount.— The  object  of  notice  to  the  creditors  named  In  the  list 
Is  to  enable  the  petitioning  creditors  and  others  of  the  named  creditors  to 
^how  that  the  list  is  incorrect.  The  proper  course  to  be  pursued  is  to 
enter  an  order  referring  the  case  to  the  clerk  or  register  to  ascertain  and 
report  whether  the  requisite  number  of  creditors  have  Joined  In  the  pe- 
tition. In  re  Hymes,  10  B.  R,  433;  s.  c.  7  Ben.  427;  in  re  Edward  Sargent, 
13  B.  R.  144. 

The  afiirmative  of  the  allegation  and  denial  on  the  reference  is  with 
the  petitioning  creditors.    In  re  Hymes,  10  B.  R.  433;  s.  c.  7  Ben.  427. 

Written  or  printed  notice  should  be  given  by  the  clerk  by  mall,  postage 
prepaid,  to  all  of  the  creditors  named  in  the  list,  at  the  addresses  named 
In  the  list,  of  the  time  and  place  of  reference  and  its  object.    Such  notice 
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should  contain  a  copy  of  the  list  with  its  names,  places  of  residence  and 
amounts.    Ibid. 

The  debtor  should  attend  on  the  reference  and  submit  to  an  examination, 
if  dosired  by  the  petitioning  creditors,  as  to  the  matters  embraced  in  the 
list  or  covered  by  the  issue.     Ibid. 

The  petitioning  creditors  are  to  be  "  one  or  more "  in  number;  but 
whether  one  will  suffice,  or  if  more  are  necessary  how  many  there  must 
be,  is  to  be  determined  by  certain  tests  prescribed  by  the  section.     Ibid. 

The  creditors  may  elect  to  obtain  one-fourth  in  number  of  the  chief  cred- 
itors, or  one-fourth  of  all  the  creditoi*s,  provided  that  one-third  in  amount 
of  all  the  debts  are  represented  in  the  petition.  In  re  J.  K^  Currier,  13 
B.  R.  08;  in  re  Robert  L.  Hall,  15  B.  R.  31;  in  re  William  M.  Lloyd.  15  B.  R. 
257;  s.  c.  24  Pitts.  L.  J.  113. 

It  is  not  necessary  that  the  chief  creditors  shall  have  been  askod  to 
sign  and  have  refused.     In  re  J.  R.  Currier,  13  B.  R.  G8. 

■ 

Creditors  whose  claims  are  under  Jj^lioO  are  not  to  be  counted  in  estimat- 
ing the  numbers,  if  one-fourth  of  the  creditors  above  that  sum  join  in  the 
petition.  If  such  nnnil)er  do  not  join,  then  creditors  below  .$250  may  he 
counted  to  oluain  tlie  necessary  number.  In  re  Woodford  &  Chamberlaiu, 
13  B.  R.  575;  s.  c.  1  Cent.  L.  J.  37;  in  re  Reiman  &  Friedlander,  11  B.  R. 
21;  s.  c.  7  I5eii.  455;  s.  c.  13  B.  R.  128;  s.  c.  12  Blatch.  5(J2;  in  re  John  B. 
Bergeiou,  12  B.  R.  3.S5;  s.  c.  10  Pac.  L.  R.  251);  s.  c.  2  Cent.  L.  J.  507:  in  re 
IMiiladelphia  Axh^   Worlis,   1   W.    N.   12G. 

In  computing  the  amount,  the  aggregate  of  the  petitioning  creditors 
debts  must  be  0(|ual  to  one-third  of  all  the  debts,  irrespective  of  amount, 
provable  against  the  estate.  In  re  Joseph  S.  Iladley,  12  B.  R.  3GG;  in  re 
John  B.  BeiL!tron.  12  B.  R.  3S5;  s.  c.  10  Pac.  L.  R.  259;  s.  c,  2  Cent.  L.  J. 
507:  in  re  ,f.  R.  Currier,  13  B.  R.  08;  iu  re  Woodford  &  Chamberlain,  13 
B.  R.  575:  s.  c.  1  C<Mit.  L.  J.  37:  iu  re  Hugo  Broich,  15  B.  Rw  11;  in  re 
William  M.  Lloyd.  15  B.  R.  257:  s.  c.  24  I'itts.  L.  J.  113.  Contra,  in  re 
Ilynics.  1(1  B.  R.  4'M];  s.  (!.  7  Ben.  427. 

A  [jarty  lins  tlie  rigljf  to  purchase  a  claim  in  good  faith,  with  a  view 
to  enable  liiinsclf  to  j(tiii  in  a  pet  it  ion  in  order  to  mal<e  up  the  necessary 
number.  In  ro  Woodford  Ac  Clianiborlain,  13  B.  R.  575;  s.  c.  1  Cent.  L.  J. 
37;  iu  re  .1.  A.  tV:  II.  W.  Slionse,  Crabbe,  4S2. 

AVIkt"  a  sale  i>i'  a  claim  is  void  foi*  fraud  or  want  of  consideration,  and 
is  set  aside  lor  tliat  reason,  tlie  rlaim  iu  the  court  is  to  be  deemed  to 
belojig  to  the  assiunor.  Iu  re  Woodford  «S:  CliaiiilHn'lain.  13  B.  R.  575:  s.  c. 
1   Cgiji.   L.  .1.  r.7. 

An  indoi'S(\>  Y.ho  accc]>ts  payment  from  the  indorsor  while  the  procecMl- 
iuirs  are  peiidinj:,  can  not  join  in  ilie  i^etition.  alihough  the  (4aim  was 
pr«i\c(l  1)111   nni   lilt'd  In  rm-c  ilir  ]»;iynieiit.      In  re  IIn.ir(»  Broich,  1.5  B.  R.  IL 

'i'hc  <l;iini  of  ;i  linn  d'  w  lii(  li  tlie  <l<Mor  is  a  paruun'  can  not  be  c(»unted. 
In  ro  ^\"il]iain   >i.   IJ.-y.l.  ir»  P..   K.  2r,7:  s.  c.  24  Pitts.  L.  .L  li:i. 

If  llie  (I('1.i'<r  in  a  iucdiIh  r  oi"  (wo  diiTerent  lirnis,  the  claim  of  one  firm 
;iL::iiri-t    llic  dilicr  cnii    iml    iu-  <oun1(il.      Ibid. 

In  (Pi't1(  r  to  pnt  ;i  \  ei'^nn  iiiio  1.;i!d<nii)t('y  individually  who  is  a  member 
of  M    tiMii.  (He  roll]'' li   in  i;n;j.lirr  (.f  ;dl   his  cretlii.nrs.  both   individual  and 
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partnership,  must  unite  in  the  petition,  and  the  aggregate  of  the  debts  of 
the  petitioning  creditors  must  amount  to  one-third  of  all  the  debts  both 
individual  and  partnership.    Ibid. 

A  creditor  who  has  issued  an  attachment  within  four  months  before  the 
conm^encement  of  the  proceedings  in  bankruptcy  can  not  be  reckoned  in 
computing  the  proportion  of  creditors  who  must  unite  in  the  petition. 
In  re  C.  G.  Scrafford,  14  B.  It  184;  s.  c.  15  B.  R.  104;  s.  c.  4  Cent.  L.  J. 
19.    Contra,  in  re  Hugo  Broich,  15  B.  R.  11. 

A  debt  barred  by  the  statute  of  limitations  in  Wisconsin  is  not  provable, 
and  can  not  be  reckoned  in  computing  the  number  who  must  join  in  an 
involuntary  petition  tiled  in  that  State.  In  re  Theodore  Noesen,  12  B.  B. 
422;  8.  c.  6  Biss.  443. 

A  petition  by  creditors  who  are  entitled  to  petition  alone  Is  not  affected 
by  the  joining  of  another  creditor  whose  debt  is  insufficient.  In  re  Tower, 
1  N.  Y.  liCg.  Obs.  8;  s.  c.  5  Law  Rep.  214;  s.  c.  1  Penn.  L.  J.  209. 

Creditors  who  have  received  and  still  hold  fraudulent  preferences  are 
not  counted  in  determining  whether  the  requisite  number  of  creditors,  as 
to  value,  have  joined  in  the  petition.  In  re  M.  C.  Israel,  12  B.  R.  204;  &  c. 
3  Dillon,  511;  Clinton  v.  Mayo,  12  B.  R.  39;  in  re  J.  R.  Currier,  13  B.  R.  68. 

A  s<»cured  creditor  may  be  a  petitioning  creditor,  but  the  amount  at 
which  his  debt  Is  to  be  reckoned  is  to  be  ascertained  by  deducting  the 
value  of  the  security.  In  re  California  Pacific  R.  R.  Co..  11  B.  R.  193; 
s.  c.  3  Saw.  240;  in  re  Stansell,  6  B.  R.  183;  in  re  Daniel  Sheehan,  8  B.  R 
845;  in  re  W.  B.  Alexander,  4  B.  R.  178;  s.  c.  Lowell,  470;  s.  c.  2  L.  T.  B. 
238;  Ecfort  v.  Greely,  C  B.  R.  433;  s.  c.  4  C.  L.  N.  209;  in  re  Hugo  Broich, 
15  H.  R.  11.  Contra,  in  re  Johann,  3  B.  R.  144;  s.  c.  4  B.  R.  434;  s.  c.  2  Biss. 
1.^;  s.  c.  2  L.  T.  B.  92;  in  re  Jacob  Frost,  11  B.  R*  09;  s.  c.  6  Biss.  213;  in 
re  Green  Pond  R.  R.  Co.,  13  B.  R.  118. 

If  a  secured  creditor  joins  in  an  involuntary  petition  without  referring 
to  his  s<^curity,  he  thereby  waives  it,  and  his  claim  should  be  counted.  In 
re  Hugo  Broich.  15  B.  R.  11. 

If  the  petitioning  creditors  do  not  constitute  one-fourth  in  number,  and 
there  is  no  alk-gation  to  that  effect,  the  petition  will  be  dismissed  without 
allowing  any  time  for  other  creditors  to  unite  therein.  In  re  Thomas  F. 
Burch.  10  B.  R.  150. 

The  petitioning  creditors  must  be  held  to  good  faith,  and  can  not  reck-' 
lessly  tile  a  petition  for  the  purpose  of  making  the  respondent  file  a  state- 
ment of  his  creditors.  Such  a  fishing  petition  can  not  be  entertained.  If 
it  appears  to  the  court  by  affidavit  or  otherwise,  that  at  the  time  of  filing 
the  petition  the  creditorc  joining  in  it  knew  that  they  did  not  constitute 
the  requisite  number,  the  petition  should  be  dismissed.  The  matter  may 
be  brought  before  the  court  by  a  motion.  In  re  J.  Young  Scammon,  11 
B.  R.  280;  s.  c.  i\  Biss.  145,  195. 

If  the  petitioning  creditors  deny  that  the  list  of  creditors  filed  by  the 
debtor  Is  true,  either  as  to  the  nature  or  amount  of  the  debts,  the  case  may 
be  referred  to  a  register  to  take  proof  and  report  as  to  the  correctness  of 
the  list.    In  re  Jacob  Frost,  11  B.  R.  69;  s.  c.  6  Biss.  213. 

18 
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The  same  nuniber  and  amount  of  creditors  must  join  in  a  proceeding  to 
force  a  coriioration  into  bankruptcy  as  is  required  in  the  ease  of  an  in- 
dividual. In  ro  I.ca\cn\\orih  Savings  BanlL,  14  B.  R.  82,  92;  in  re  Detroit 
Car  Worlis,  14  B.  U.  243;  in  re  Oregon  B.  I'rinting  Co.,  14  B.  R.  31M;  s.  c. 
13  B.  R.  19t»;  s.  c.  14  B.  R.  405;  s.  c.  3  Saw.  529,  G14. 

If  there  is  no  rererence  for  the  purpose  of  ascertaining  whether  siiQi- 
clent  creditors  have  joiued  in  the  petition,  other  creditors  may  unite  in  the 
proctfcdings.     in  re  liaiili  Frisbie,  15  B.  R.  522. 

Wliiie  the  invesilKalion  of  the  list  of  creditors  is  pending,  the  c*ourt  may 
provisionally  limit  the  period  within  which  other  creditors  may  join  in 
the  petition,  and  sucb  time  will  not  be  enlarged,  except  for  sutlicient 
cause.     In  re  Benjan.in  Bullock,  1  W.  N.  22. 

The  register's  report  should  contain  a  list  of  the  claims  counted  and  of 
those  rej«*cted.  In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts.  L. 
J.  113. 

li  an  order  Is  entered  dismissing  a  case  —  unless  an  amended  petition  is 
tiled,  a  creditor  wlio  tran^l erred  his  del)t  after  the  tiling  of  the  original 
I)etition  can  not  unite  in  the  amended  petition.  In  re  Western  S.  &  T. 
Co.,  13  I*ac.  L.  R.  00. 

The  Petitioner's  I>ebt.—  (1)  It  is  not  necessary  that  the  del)t  should  have 
existed  at  the  time  the  act  of  bankruptcy  was  committed.  The  creditor 
wlio  can  lile  a  petition  for  involuntary  l)aukruptcy  is  one  whose  debt  is 
proval)le  under  the  act.  Section  5(107  deefares  that  all  debts  due  and  pay- 
able at  the  time  of  the  adjudication  of  l)aukniptcy,  and  all  debts  then 
existing  but  not  payal>le  until  a  future  day.  may  be  proved  against  the 
estate  of  a  bankrupt.  A  del)t  existing  at  the  time  the  petition  is  tiled, 
if  a  valid  one,  is  sutticieut  to  support  tlie  proceedings.  I*helps  v.  Class^'U. 
:i  H.  11.  s7;  s.  c.  1  Wool.  2(»4.  Contra,  in  re  Muller  6c  Brentano,  3  B.  R.  3lU»; 
s.  c.  1  l>eady.  513;  s.  c.  2  T..  T.  B.  33. 

A  debt  contracted  prior  to  the  passage  of  the  act  is  sufficient.  In  re 
J(.hn  W.  Hull,  1  N.  V.  Leg.  Obs.  1. 

The  provisions  of  tlie  l»ankrui)tcy  act,  literally  construed,  are  wholly 
unanibiuiiniis.  and  aiilliori/c  a  creditor  wIhjsc  debt  is  not  due  to  become 
a  iuMili«)n('r.  His  dobt  exists  at  and  before  the  adjudication  of  l)ank- 
ruiitcy.  and  is,  tln'rcfiu'c,  a  provabl<»  del)t.  Bring  a  provable  debt,  it  is 
sutliiiciu  to  iiiniiitain  tlic  petition.  Linn  v.  Smith,  4  B.  R,  40:  s.  c.  1  L. 
T.  H.  li'Jt»:  s.  r.  :\  L.  '1\  H.  IMS;  in  ro  Ouinielte.  :\  B.  R.  oiu;;  s.  c.  1  Saw.  47:  iu 
re  W.  H.  Aloxamlrr.  4  H.  R.  ITS;  s.  r.  l^owell.  470;  .s.  c.  2  L.  T.  B.  2,38:  in  re 
Samuel  King.  1  N.  Y.  Leg.  ()l>s.  '2H\\  in  re  Tower,  1  N.  Y.  Leg.  Obs.  8; 
s.  c.  5  Law  Kep.  ::14:  s.  e.  1   Tenn.  L.  .7.  1'01>. 

When  the  petition  alleges  tln'  debt,  to  hr  duo  and  payable,  and  the 
].roof  shows  that  tin'  debt  was  not  due  at.  the  time  of  the  tiling  of  the 
X>etition,  the  vari:in<-e  will  not  he  t;ital.  bt-eanse  the  averment  that  the  debt 
was  (bie  was  nut  necessary.  Linn  v.  Smith,  4  B.  R.  40:  s.  c.  1  L.  T.  B. 
220:   s.   e.  ::   L.   'I'.    B.   'J IS. 

Wlien  the  iietitieiiiie^'  ere«1ii<>r  hns  received  the  notes  of  third  parties, 
1o  be  api'li'^'l  to  the  Tuivnnnt  <.f  his  .leht.  if  they  should  on  inquiry  be 
found  collect ii^le,  tlie  ch-livery  of  the  notes  amounts  to  a  conditional  pay- 
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ment  If  the  notes  are  paid  or  collected  according  to  their  tenor,  the  debt 
of  the  petitioner  would  be  paid  and  extinguished.  If  they  are  not  so  paid 
or  collected,  e,nd  the  petitioner  has  not  been  guilty  of  negligence  in  the 
preihlses,  the  delivery  would  amount  to  nothing.  The  petitioner  having 
agreed  to  take  the  notes  as  payment  If  they  were  collectible,  thereby  bound 
himself  to  sue  upon  them  If  suit  should  be  necessary  for  their  collection. 
An  agreement  to  talie  notes  as  payment  If  they  are  proved  collectible, 
implies  something  more  than  to  take  them  If  they  are  paid.  It  is  equiva- 
lent to  an  agreement  to  collect  them  so  far  as  the  same  can  be  done  by 
the  use  of  ordinary  diligence.  It  is  not  the  proper  consti'uction  of  the 
agreement,  that  the  petitioner  agreed  to  take  the  notes,  if,  on  inquiry,  he 
should  find  them  collectible,  and  It  ought  not  to  be  so  Interpreted.  If  the 
notes  were  In  fact  collectible,  they  were,  from  the  date  of  their  delivery, 
80  far  payment  of  the  debt  If  this  conditional  payment  has  in  fact 
turned  out  to  be  no  payment,  by  reason  of  the  notes  proving  worthless  or 
uncollectible,  notwithstanding  the  due  diligence  of  the  petitioner,  he  should 
produce  them  at  the  trial,  and  surrender  them  to  the  debtor.  If  the 
balance  that  remains,  after  deducting  the  amount  of  the  collectible  notes, 
l8  less  than  fl2oO,  It  will  not  be  sutllcient  In  amount  to  enable  the  petitioner 
to  maintain  his  petition.    In  re  Oulmette,  3  B.  B.  566;  s.  c.  1  Saw.  47. 

When  the  nature  of  the  petitioner's  demand  Is  fully  set  forth  In  the 
petition,  the  question,  whether  the  debt  is  provable  or  not,  is  one  of  law 
and  not  of  fact  merely,  and  the  court  must  decide  It.  Sigsby  v.  Willis, 
3  B.  R.  207;  s.  c.  3  Ben.  371;  s.  c.  1  L.  T.  B.  71. 

A  joint  liability  upon  a  bond  given  by  the  petitioner  and  the  debtor,  and 
secured  by  a  mortgage,  is  not  sutficient  to  siipport  a  petition.  The  joint 
obligor  can  not  prove  his  claim  in  a  case  where  the  principal  creditor  could 
prove,  and  the  creditor  could  not  prove,  because  he  has  security  upon 
the  property  of  his  debtor.  Nor  can  the  petitioner  sustain  his  petition 
upon  the  ground  that  he  has  a  contingent  debt  or  a  contingent  liability. 
It  can  hardly  be  supposed  that  it  was  Intended  that  a  petition  against 
a  debtor  should  be  maintained  upon  the  allegation  that  upon  a  certain 
contingency,  which  might  never  happen,  the  party  proceeded  against 
would  become  a  debtor.  The  provision  that  authorizes  an  application 
to  the  court  to  have  the  present  value  of  the  debt  or  liability  ascertained, 
only  authorizes  proof  of  the  amount  so  ascertained,  and  it  is,  to  say  the 
least,  very  doubtful  whether,  in  case  of  such  a  joint  bond,  there  is  any 
provable  debt  within  the  meaning  of  the  statute  until  the  amount  is 
so  ascertained.    Ibid. 

If  two  firms  share  In  a  certain  venture,  and  deposit  the  proceeds  in 
bank  under  the  name  of  one  of  them,  with  the  word  "  Co."  added,  the 
agreement  will  not  constitute  a  partnership  between  the  members  of  the 
two  firms,  nor  will  a  check  drawn  upon  the  bank  establish  that  there  is 
such  a  copartnership.  In  re  J.  H.  Warner  et  al.,  7  B.  R.  47;  s.  c.  4  Pac. 
L.  R.  123. 

A  participation  in  the  profits  is  presumptive  proof  that  the  participant 
Is  a  partner,  and  suflldent  proof  In  the  abeence  of  all  other  opposing  cir- 
cumstances.   If  the  alleged   dormant  partner  receives  Interest   on  the 
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voaey  placed  at  the  disposal  of  the  firm,  and  a  compenaatioD.  beyond  the 
vmual  rate  aa  bookkeeper,  the  circumstance  Indicates  that  the  arrange- 
ment is  either  a  device  to  cover  up  a  partnership  In.  the  profits  or  a 
usurious  loan.  As  it  Is  not  uulawful  to  be  a  dormant  or  secret  partner^ 
and  it  Is  to  loan  money  at  usurious  interest,  the  law  will  presume  that  the 
contingent  and  extra  compensation  for  keeping  the  books  is  a  device  to 
enable  the  party  to  share  in  the  profits  as  partner.  In  re  Francis  &  Bu- 
chanan, 7  B.  R.  359;  s.  c.  2  Saw.  286. 

The  petitioner  may  proceed  against  one  partner,  evea  though  the  debt 
proved  Is  a  partnership  debt.  Upon  principle  as  well  as  authcnrity,  a 
partnership  creditor  has  such  an  interest  in  the  property  of  any  one  of 
the  partners  that  he  may  proceed  against  one  alone  upon  proof  of  hia 
debt.    In  re  Melick,  4  B.  R.  97. 

A  creditor  who  has  taken  the  property  of  a  debtor  upon  legal  process 
can  throw  him  Into  bankruptcy  for  that  act.  In  re  C.  A-  Davidson,  3  B. 
R.  418;  s.  c.  4  Ben.  10;  Ck)xe  v.  Hale,  8  B.  K.  5G2;  s.  c.  10  Blatch.  56. 

The  institution  of  proceedings  at  law  or  in  equity  doee  not  conclude  the 
creditor  from  afterward  al>andoniQg  sucli  proceedings  and  coming  into 
the  bankmptcy  court  at  any  time  before  such  proceedings  have  resulted  in 
a  satisfaction  of  the  debt.  The  issue  and  levy  of  an  execution  does  not 
take  away  tlie  right  of  the  creditor  to  Institute  proceedings  in  bank- 
ruptcy.   In  re  Daniel  Sheehan,  8  B.  R.  345. 

A  judgment  will  sustain  a  i>etltion  for*  an  adjudication  of  bankruptcy, 
although  a  writ  of  error  is  pending,  and  a  bond  has  been  filed  to  stay 
execution.     Ibid. 

If  the  petitioning  creditor  has  received  tlie  debtor's  note  well  indorsed 
in  part  paymefit  of  his  account,  and  has  pa*^sed  it  to  another,  the  amount 
due  is  tlie  balance  that  reniaiiis  after  the  credit  for  the  note  is  given. 
Culver  V.  Calender,  5  Law  Rep.  125. 

Involuntary  proceedings  in  bankruptcy  are  not  in  any  sense  proceed- 
ings merely  for  tlie  collection  or  security  of  the  particular  debt  of  the 
petitioning  creditor.  They  are  for  the  benefit  of  all  the  creditors.  The 
fact  that  tlie  i)etitioning  creditor  has  a  provable  debt  to  the  requisite 
amount  is  iioocssiiry  to  Ik?  shown  for  two  pun)o«es  only:  1st.  To  show 
that  the  alleged  (lol)tor  occupies  that  relation;  2d.  To  show  that  the 
I)etitioner  has  the  rtMiuisite  (lualitications  to  commence  the  proceedings. 
Its  ofhcc  is  tlicn  exhausted,  and  it  has  not,  and  is  never  given,  any  other  or 
further  force  or  effect.  The  iielitioniug  ci*editor  stands  in  no  better  or 
mon*  favorable  j^osition  aftcM*  adjudication  tlian  any  other  creditor.  He 
imist  prove  his  debt  in  the  course  uf  the  bankruptcy  proceedings  the  same 
as  any  other  creditor.  His  debt  nia.v  be  oppose<l,  adjiuiicated  upon, 
and  allowed,  abated  or  expiiiigtHl  the  same  as  any  other  debt.  In  re 
Daniel  Sheehan,  K  B.  R   .'^5. 

A  tender  in  couii  of  the  amount  due  to  the  petitioner  can  not  defeat 
th(»  l>etition.  If  the  debtor  is  insolvent,  it  would  not  be  proper  for  the 
petitioner  to  accept  payment  in  full  at  the  expense  of  the  other  creditors. 
But  the  fact  that  there  nre  no  other  creditors  to  be  prejudiced  by,  and 
complain  of,  the  payment,  can  not  bo  presumed  to  be  within  the  knowl- 
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edge  of  the  petitioner.  Before  he  accepts  the  tender,  he  must  inqutf«e 
conceraini^  it,  and  he  may  be  mIstalceiL  Besides,  no  understanding  of 
the  petitioner,  or  proceedings  between  him  and  the  debtor  upon  such 
question,  <!ould  prevent  third  persons,  who  might  be  creditors,  from  as- 
serting their  rights  as  such.  In  re  WiUiams  &  Go.,  3  B.  R.  286;  s.  o. 
LoweU,  400;  s.  c.  2  L.  T.  B.  100;  In  re  Ouijnette,  3  B.  R  566;  s.  c.  t 
Saw.  47. 

A  debtor  who  is  solvent  may  pay  any  or  all  of  his  debts  although  pfSh 
ceedings  in  bankruptcy  are  pending  against  him.  In  re  Oregon  B, 
Printing  Ck>.,  13  B.  R.  503;  s.  c.  11  Pac.  L.  R.  238;  s.  c.  3  Cent  U  J.  51& 

Where  a  trust  in  the  strict  and  technical  sense  exists,  cognizable  only  in 
a  court  of  equity,  it  will  not  b^  affected  by  the  statute  of  limitations.  Bat 
an  agent  who  receives  money  to  deposit  in  a  savings  bank,  but  converts  It 
to  his  own  use,  and  immediately  notifies  his  principal  of  the  conversiom, 
Is  not  a  trustee  in  that  sense  of  the  term.  From  the  day  the  principal  was 
advised  of  the  conversion  the  claim  became  a  legal  debt,  enforcible  tft 
law  and  not  in  equity.  From  that  date  it  was  a  simple  legal  demand  upon 
which  the  statute  of  limitations  ran.  In  re  Cornwall,  4  B.  R.  400;  s.  c.  % 
B.  R.  305;  s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220. 

A  creditor  who  has  received  an  unlawful  preference  In  respect  to  the 
debt  set  forth  in  the  petition,  can  not  maintain  the  petition  without  a 
surrender  of  the  preference.    In  re  Peter  Rado,  6  Ben.  230. 

If  the  petitioning  creditor  has  received  a  preference  upon  his  debt,  he 
can  maintain  his  petition  by  making  a  voluntary  surrender  of  such  pref- 
erence for  the  benefit  of  the  creditors  of  the  estate.  In  re  Hunt  &  Homell, 
6  B.  R.  433:  in  re  Marcer,  6  B.  R.  351;  s.  c.  29  Leg.  Int.  76. 

A  petition  in  involuntary  bankruptcy  can  not  be  sustained  by  one  whose 
claim  is  barred  by  the  statute  of  limitations  of  the  State  in  which  the 
petition  Is  brought  Cornwall  v.  Cornwall,  6  B.  R.  305;  s.  c.  6  A.  L.  Re^. 
8ti5. 

If  it  appears  at  any  stage  of  the  trial  that  the  case  is  not  within  the 
bankruptcy  law,  the  proceedings  must  be  dismissed.  If  the  petitionini^ 
creditor,  after  the  filing  of  the  petition,  receives  payment  sufficient  to  re- 
duce the  amount  of  his  debt  below  f:250,  he  can  not  prosecute  the  case  any 
fuarther.  The  cost  incurred  by  him  In  the  proceedings  can  not  be  added 
to  his  debt  to  make  up  the  requisite  amount.  The  debtor  must  owe  hfs 
creditor  1250,  and  be  guilty  of  an  act  of  bankruptcy,  before  the  credftof 
has  any  right  to  make  costs  for  the  purpose  of  having  him  adjudicated 
a  bankrupt    In  re  Skelley,  5  B.  R.  214;  s.  c.  3  Biss.  260. 

If  the  principal  of  the  petitioning  creditor's  debt  is  less  than  $250,  bcft 
exceeds  that  sum  if  the  interest  up  to  the  date  of  the  petition  is  added,  the 
adjudication  will  be  deemed  valid  when  assailed  in  a  collateral  proceeding. 
Sloan  V.  Lewis,  12  B.  R  173;  s.  c.  68  N.  O.  557;  a  c.  22  Wall.  150. 

If  a  creditor  was  induced  to  release  his  claim  through  the  misrepresen- 
tation of  another  creditor,  the  release  is  void,  and  the  debt  is  sufiicient 
Michaels  v.  Post,  12  B.  R.  152;  s.  c.  21  Wall.  39a 

It  is  no  defense  in  bankruptcy  that  the  petitioner  Ls  the  only  creditor,  olr 
that  he  has  an  adequate  remedy  at  law  or  in  equity  in  the  State  or  Federal 
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courts.  The  bankruptcy  act  protects  all  creditors,  and  is  additional  to 
oilier  remedies  where  it  applies.  It  is  immaterial  that  the  expenses  in 
bankruptcy  bear  a  very  large  proportion  to  that  part  of  the  petitioner's, 
debt  which  remains  unsecured.  It  is  not  a  matter  of  discretion,  but  of 
strict  right,  that  he  shall  be  permitted  to  proceed  in  bankruptcy  if  he 
chooses  to  do  so.  In  re  W.  13.  Alexander  et  al.,  4  B.  B.  178;  s.  c.  Lowell, 
470;  s.  c.  2  1j.  T.  B.  2^38;  Ecfort  v.  Greely,  0  B.  B.  433;  s.  c.  4  a  L.  N. 
209. 

A  creditor  who  holds  security  upon  the  property  of  a  third  person  has 
a  provable  debt  for  tho  full  amount  against  the  estate  of  his  debtor. 
If  the  debtor  is  a  surety  and  pays  the  debt,  he  may  be  entitled  to  the 
benefit  of  the  collateral  security.  But  in  bankruptcy  it  seems  more  Just 
and  o(iuitable  that  the  creditor  should  have  tiie  benefit  of  all  his  remedies, 
so  that  he  may  obtain  his  whole  debt  if  jmssible.  If  he  is  obliged  to  real- 
ize his  security  and  prove  only  for  the  balance,  he  will  be  losing  the  ad- 
vantage for  which  he  has  stij^ulated  of  the  full  credit  of  the  promise  of 
the  surety.  In  re  W.  B.  Alexander  et  al.,  4  B.  R.  178;  s.  c.  Lowell,  470; 
s.  c.  2  L.  T.  B.  2;58;  Fox  v.  Etkstein,  4  B.  R.  373. 

Although  the  law  docs  not  expressly  require  that  the  list  of  creditors 
pnseiucd  l)y  the  debtor  in  denial  that  the  requisite  number  and  amount 
of  cretlitors  have  joined  in  tlie  petition,  should  be  sworn  to  by  him,  the 
general  intent  of  tlie  act  indicates  tliat  it  should  be  done.  The  list  of  his 
cr(  (litors  is  peculiarly  within  his  own  knowledge,  and  the  petitioning  cred- 
itor is  entitled  to  tlie  benetit  of  a  sworn  list,  so  that  he  may  have  some 
assurance  tlmt  lictitious  claims  are  not  inserted.  In  re  Louis  E.  Steinman, 
10  H.  R.  214:  s.  c.  (I  lUsG.  KKi:  in  re  Ilynics,  10  B.  R.  433:  s.  c.  7  Ben.  427; 
Baniett  v.   Miglitower.  10  B."   K.   l.")7. 

Amendment.—  It  belongs  to  courts  of  justice,  as  the  general  rule,  to 
permit  aiiicndiiH^its  of  proceedings  before  tlieni  wlien  they  have  obtained 
jurisdiction  of  the  person  and  of  tlie  subject-matter,  and  it  would  b^ 
strange  it  the  district  court,  in  the  ndniinistraliou  of  the  bankruptcy  law, 
should  be  liel<l  iiiccjiupetent  to  nllow  such  niiiendnient.^i.  The  exercise  of 
the  i)ow(M'  may  ofien  be  iii(lisi)ensable  to  the  complete  attainment  of  jus- 
tice. The  rules  in  l);Hikrui)tcy  made  by  the  supreme  court  contenqilate 
the  exercise  of  this  power,  and  are  at  least  evidence  that  the  supreme 
court  deemed  tliat  su<'li  :niiendincnts  might  lawfully  be  allowed.  Hardy 
V.  Binnin.Lrcr,  4  I'>.  U.  1m;l>:  s.  c.  T  Blaicli.  2t;2. 

Tlu'  petition  m;iy  be  amendc<l.  Special  reasons  must  be  given  to  obtain 
an  an  cndmenl  i(»  a  sworn  jictiiion.  or  the  i)l(\idings,  which  are  required 
to  be  viritied  by  the  oatli  of  tlie  jiarty:  and  where  the  object  is  to  introduce 
new  facts  »)r  <lian;:e  essr-ntially  the  urnnn<ls  (►f  the  prosecution  or  the  de- 
fi'nse,  I  lie  coiM'ts  are  disinclined  to  allow  s^ich  amendments,  except  for 
V(M"y  sf)e(i;il  reasiins.  and  where  ihes-  ;ii"e  clearly  reciuired  in  the  fiu'tlit^r- 
nnce  uf  justice.  In  .-e  Cfnwlry  \-  I  b»1  tliiAcll,  1  H.  K.^-.ltJ;  s.  c.  1  L.  T.  B.  71); 
in  !•<•  Craft.  1  1'..  K.  :'.7s:  2  i;.  K.  Ill:  s.  c.  2  Ben.  211:  s.  c.  0  Blatcli.  177; 
in  re  W'alie  .v  ('r.>e];rr.  1  \\.  ]{.  :\i:\:  h.  e.  Lowell.  207:  in  re  Haughton,  1 
B.   K.    h;n:  in  re   Hill  cV    \'an   ValkeidmrL:]!.  .">  Law  Rep.  .320. 

The  a]»iilieat inn  for  leave  to  anuiid  sIkiuUI  be  accompanied  by  a  copy 


Amendment.  279 

of  the  proposed  amendments,  and  notice  thereof  should  be  served  on  the 
opposite  party.    In  re  Crowley  &  Hoblitzell,  1  B.  R.  510;  s.  c.  1  L.  T.  B.  79. 

It  should  be  shown  that  the  petitioners  and  their  attorneys  were  not  ad- 
Tlsed  of  the  facts  sought  to  be  added  by  the  amendment  at  the  time  the 
original  petition  was  prepared,  or  that  they  were  omitted  from  inad- 
vertence, mistake,  or  other  reason  which  might  excuse  such  omission,  and 
that  application  for  leave  to  amend  was  made  within  reasonable  time 
after  the  necessity  for  amendment  was  discovered.    Ibid. 

Where  an  act  of  bankruptcy  is  clearly  established,  and  especially  where 
something  more  than  a  mere  technical  violation  of  the  law  may  be  sus- 
pected, it  is  the  duty  of  the  court  to  allow  such  amendments  and  further 
allegations  to  be  made  as  may  sustain  the  proceedings.  In  re  A.  B.  Gal- 
linger,  4  B.  B.  729;  s.  c.  1  Saw.  224. 

A  merely  formal  amendment,  which  can  not  take  the  debtor  by  surprise, 
may  be  allowed,  when  it  appears  to  be  due  to  justice,  even  at  the  hearing, 
and  after  all  the  testimony  in  the  case  has  been  taken.  In  re  Craft,  1  B. 
R,  378;  2  B.  R.  Ill:  s.  c.  2  Ben.  214;  s.  c.  6  Blatch.  177;  in  re  Waite  & 
Crocker,  1  B.  R.  373;  s.  c.  Lowell.  207;  in  re  Haughton,  1  B.  IL  4G0:  in  re 

A.  B.  Galllnger.  4  B.  R.  729;  s.  c.  1  Saw.  224. 

Amendments  which  would  introduce  into  the  petition  entirely  new  acts 
of  bankruptcy,  founded  uiK)n  facts  not  referred  to  in  the  petition,  and 
alleged  to  have  been  committed  more  than  six  months  prior  to  the  applica- 
tion for  leave  to  amend,  will  not  be  allowed.    In  re  Crowley  &  Iloblitzell,  1 

B.  R.  516;  s.  c.  1  U  T.  B.  79;  in  re  Craft,  2  B.  R.  Ill;  s.  c.  6  Blatch.  177. 
An  amendment  to  add  a  new  party  will  not  be  allowed  after  all  the 

testimony  Is  taken  and  the  case  is  before  the  court  upon  final  hearing.  In 
re  Chas.  S.  Pitt,  14  B.  K  59. 

While  it  is  in  the  discretion  of  the  court,  at  any  stage  of  the  proceedings, 
in  furtherance  of  justice,  to  permit  amendments  to  be  made  to  pleadings, 
it  is  a  discretion  properly  limited  to  the  same  cause  of  action,  not  to  per- 
mit, under  the  form  of  amendments,  new  causes  of  action  to  be  intro- 
duced, thus  perverting  the  power  to  amend  into  a  power  to  substitute  one 
cause  of  action  for  another.  The  i)etltioniug  creditor,  like  a  plaintiff, 
brings  a  definite  cause  of  action,  and  makes  allegations  accordingly,  and 
the  allegata  and  probata  must  corresiwnd  at  the  trial.  The  defendant  ap- 
pears to  meet  the  allegations  made  and  no  others.  If  there  has  l)een  an 
Informal  or  Imperfect  statement,  the  court  can  permit  the  needed  correc- 
tions to  be  made  on  such  terms  as  justice  demands,  but  it  would  be  an 
unjust  and  unjustifiable  action  on  its  part  to  convert,  under  the  name  of 
an  amendment,  one  cause  of  action  into  another,  entirely  distinct,  and  call^ 
Ing  for  different  proofs  and  for  different  proceedings.  In  re  Leonard,  4  B. 
R.  5G3;  8.  c.  2  L.  T.  B.  177. 

If  the  allegation  in  regard  to  the  joining  of  the  requisite  proportion  of 
the  creditors  in  the  petition  is  defective,  it  may  be  amended.    In  re  James 

A.  McKibben,  12  B.  R.  97;  in  re  Joseph  S.  Hadley,  12  B.  R.  366;  in  re 

Morris,  11  B.  K.  443. 

The  petition  ought  to  make  a  complete  ca.se  for  adjudication,  and  defe'^ts 
In  It  can  not  be  supplied  by  affidavits.    In  re  James  A.  McKibben,  12  B. 

B.  97. 
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An  amendment  relates  back  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  gives  effect  to  the  action  of  the  court  upon  an  imperfect 
petition.    In  re  WiUiams  &  McPheeters,  11  B.  R.  145;  s.  c.  0  Biss.  233. 

When  an  amendment  introduces  new  matter,  it  should  be  met  by  an 
answer.    Hardy  v.  Binninger,  4  B.  R.  262;  s.  c.  7  Blatch.  262. 

An  objection  may  be  taken  to  a  defect  in  an  amended  petition,  although 
it  might  have  been  made  to  the  original  petition,  but  was  not.  In  re  West- 
ern S.  &  T.  Co.,  13  Pac.  L.  R.  66. 

In  an  action  for  fraud,  in  receiving  money  after  the  filing  of  an  involun- 
tary petition,  an  allegation  that  it  was  received  in  good  faith  under  an 
expectation  of  effecting  a  compromise  with  aU  the  creditors,  is  a  good  de- 
fense.   Van  Alstyne  v.  Crane,  4  N.  Y.  Supr.  113. 

Ijimitation.—  The  six  months'  limitation  provided  for  in  this  clause  ap- 
plies solely  to  the  time  within  which  the  petition  for  adjudication  of  bank- 
ruptcy must  be  filed,  and  not  to  the  time  within  which  a  preference  may 
be  attacked.  In  re  Tonkin  &  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232;  s. 
c.  3  L.  T.  B.  221;  Collins  v.  Gray,  4  B.  R.  631;  s.  c.  8  Blatch.  483. 

In  the  absence  of  any  evidence  to  the  contrary,  it  will  be  presumed  thai 
the  date  of  an  Instrument  was  the  time  of  its  execution  and  delivery.  The 
six  months  will  only  begin  to  run  from  the  time  of  the  actual  execution 
and  delivery  of  the  deed.     In  re  Rooney.  6  B.  R.  163. 

If  a  deed  Is  not  recorded  within  the  period  allowed  by  the  State  laws 
for  the  registration  of  deeds,  the  time  will  run  from  Its  recording  and 
not  from  the  time  of  Its  delivery.     Thonihill  v.  Link,  8  B.  R.  521. 

What  Preferences  are  Void.—  (m)  The  prohibition  contained  in  this 
clause  applies  equally  to  section  5128  and  section  5021.  It  probably  would 
not  havo  been  inserted  if  sections  512S  and  5021  had  covered  no  other 
class  of  cases  than  preferences.  They  do,  however,  provide  for  recovery  m 
other  cases  than  those  of  preference  merely,  such  as  payments,  sales, 
etc.,  with  a  view  to  prevent  the  debtor's  property  from  coming  to  his 
assignee,  etc.;  and  money,  goods,  etc.,  obtained  by  a  creditor  as  an  Induce- 
ment to  forbear  opposition  to  the  bankrupt's  discharge;  and  assignments, 
gifts,  etc.,  with  intent  to  delay,  defraud,  or  hinder  creditors.  This  express 
prohibition  wns  inserted  in  order  to  preseTlbe  one  general  rule,  applicable 
alike  to  all  cases  of  recovery  of  money  or  other  property  paid,  conveyed, 
etc.,  to  cro<lit()rs  cnntrnry  to  tlie  bankruptcy  act.  In  re  Tonkin  &  Tre- 
wartha. 4  B.  R.  ,^)2:  s.  c.  1  1..  T.  n.  2:^.2;  s.  c.  3  I..  T.  B.  221:  In  re  Thos.  C. 
Evans.  3  B.  R.  201;  Biu^'ham  v.  Richmond,  0  B.  R.  127:  Bingham  v.  Frost, 
6  B.  R.  130. 

This  section  is  a  very  lon^  one,  and  recites  all  the  acts  which  subject 
a  person  to  invohintnry  baiilvriiptcy.  and  that  is  its  main  purpose.  Among 
the  acts  whicli  constitute  a  man  a  l>ankrni>t,  are  those  of  giving  pref- 
erence to  creditors  in  ronteiuplation  of  bankruptcy.  And  it  is  in  the  con- 
clusion of  tliis  section  derlarod  in  irencral  terms  that  if  the  debtor  shall 
suljsequently  l)e  declared  a  l)ankrui>t.  liis  assignee  may  recover  the  money 
or  other  in-ojierty  wliicli  was  tlie  sulvjcet  of  tlie  act  of  bankruptcy.  But 
I  he  .licneral  <l«'(lnrati(>u  of  tlie  rijrlit  of  the  assignee  to  recover  is  not  in- 
consistent Willi  tlie  liinitati«ui  of  the  right  in  another  section  in  cases 
aceiuing  -within  six  and  lour  months  of  the  commencement  of  proceed- 
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Ings  In  bankruptcy.  Sections  5021  and  5128  having,  for  the  first  time, 
aet  up  a  rule  by  which  certain  payments  and  transfers  of  property  shall 
be  declared  void  — a  rule  at  yarianoe  with  the  common  law  and  with  the 
statutes  of  the  several  States  —  very  properly  limit  and  deflne  the  circum- 
stances within  which  this  new  rule  shall  operate.  These  are,  among* 
others:  that  the  recipients  of  the  bankrupt*s  property  must  have  had  rea- 
sonable cause  to  believe  he  was  insolvent,  and  that  the  transaction  must 
have  been  recent;  when  the  bankruptcy  law  is  applied  to  the  case  of  a 
creditor,  within  four  months,  and,  with  the  general  purchaser,  within 
six  months.  Bean  v.  Brookmire,  4  B.  R.  196;  s.  c.  1  Dillon,  24;  Hubbard 
V.  Allaire  Works,  4  B.  R.  623;  s.  c.  7  Blatch.  284;  Collins  v.  Gray,  4  B.  R^ 
681;  B.  c.  8  Blatch.  483. 

This  amendment  does  not  apply  to  suits  brought  to  recover  preferences 
before  December  1,  1873.  Hamlin  v.  Pettibone,  10  B.  R.  172;  s.  c.  6  Biss. 
167;  Van  Dyke  v.  Tinker,  11  B.  R.  308;  In  re  Simeon  Leland,  7  Ben.  436. 

The  penalty  upon  a  creditor  provided  for  by  this  clause  is  enforcible 
against  him  only  in  case  he  compels  the  assignee  to  resort  to  legal  pro- 
ceedings to  recover  back  the  property  transferred  in  violation  of  the  act, 
and  in  case  such  proceedings  are  successful.  The  provisions  of  section 
5084  must  be  construed,  in  connection  with  this  clause,  in  such  a  manner 
that,  if  possible,  both  may  stand.  A  creditor  who  claims  to  retain  the 
property,  makes  himself  conclusively  a  party  to  the  fraud  against  the 
act,  by  resisting  the  claim  of  the  assignee  to  recover  the  property  in  case 
the  assignee  is  successful;  but  where  the  creditor  avails  himself  of  the 
locus  poenitentlae  given  to  him  by  section  5084,  and  voluntarily  surren- 
ders the  property  to  the  assignee,  he  ceases  to  be  a  party  to  the  fraud, 
and  may  prove  his  debt  in  bankruptcy  and  receive  dividends  on  It.  In  re 
C.  A.  Davidson,  3  B.  R.  418;  s.  c.  4  Ben.  10;  in  re  H.  B.  Montgomery,  3 
B.  R.  137;  s.  c.  3  Ben.  565;  in  re  Scott  &  McCarty,  4  B.  R.  414;  in  re  Prince- 
ton, 1  B.  R.  618;  s.  c.  2  Biss.  116;  s.  c.  1  L.  T.  B.  125;  in  re  J.  J.  &  O.  W. 
Walton,  4  B.  R.  467;  a.  c.  1  Deady,  6»8;  s.  c.  1  L.  T.  B.  162;  In  re  Colman, 
2  B.  R.  563. 

A  creditor  who,  after  suit  has  been  brought  against  him  by  the  assignee, 
and  before  trial,  voluntarily  releases  his  preference  and  surrenders  it  to 
the  assignee,  can  not  prove  his  debt    Phelps  v.  Stern,  4  B.  R.  34. 

If  a  mortgage  Is  given  to  a  creditor  without  his  knowledge,  or  If  a 
creditor  upon  receipt  of  such  knowledge  repudiates  it,  the  prohibition  is 
not  to  be  enforced  against  him.  In  re  Princeton^  1  B.  R.  618;  s.  c.  2  Biss. 
115;  s.  c.  1  L.  T.  B.  125. 

But  when  the  creditor  does  nothing  in  disaffirmance  of  the  preference 
after  he  has  been  informed  of  it,  he  makes  himself  liable  to  the  penalty. 
In  re  Ck)lman,  2  B.  R.  563. 

Sections  5084  and  5021  are  reconcilable  by  confining  the  latter  to  actual 
frauds  as  contradistinguished  from  constructive  frauds.  Babbitt  v. 
Walbrun  &  Co.,  4  B.  R.  121;  s.  c.  1  Dillon,  19. 

This  clause  only  refers  to  the  debt  sought'  to  be  preferred,  and  not  to 
other  debts  in  respect  to  which  no  preference  was  attempted  to  be  given. 
A  preferred  creditor  who  has  other  claims  that  were  not  preferred  should 
be  allowed  to  prove  them.    In  re  Arnold,  2  B.  R.  160. 
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In  cases  of  actual  fraud,  a  preferred  creditor  can  not  prove  for  a  moiety 
of  his  debt  until  he  has  surrendered  his  preference.  In  re  Cramer,  13  B.  li. 
225;  s.  c.  8  C.  I^.  N.  100;  In  re  J.  Schoenenberger,  15  B.  R.  305. 

The  provision  which  prevents  a  creditor  in  case  of  actual  fraud  from 
proving  more  than  a  moiety  of  his  debt,  only  applies  when  there  has  been 
a  recovery.    In  re  John  Uiorden,  14  B.  R.  332;  s.  c.  51  How.  Pr.  271. 

A  mere  fraud  on  the  banliruptcy  law  by  accepting  a  preference  in  viola- 
tion of  its  proAMsions  is  not  an  actual  fraud.    Ibid. 

Acts  of  18G7  and  1874,  §  5022.  Any  act  of  bankruptcy  committed 
since  the  second  day  of  ^larch,  eighteen  hundred  and  sixty-seven, 
may  be  the  foundation  of  an  adjudication  of  involuntary  bankruptcy, 
upon  a  petition  filed  within  the  time  prescribed  by  law,  equally  with 
one  committed  hereafter. 

§  5023.  [This  section  is  repealed  by  act  of  June  22,  1874,  ch.  390, 
§  12,  18  Stat.  180.] 

Acts  of  18G7  and  1874,  §  5024.  Tpon  the  filing  of  the  petition 
authorized  by  the  j)receding  section,  if  it  appears  that  sufficient  (a) 
grounds  exist  tlierefor,  the  court  shall  direct  tlie  entry  of  an  order 
requiring  the  debtor  to  appear  and  show  cause,  at  a  court  of  bank- 
ruptcy to  be  hoi  den  at  a  time  to  be  s})eeified  in  the  order,  not  less 
than  live  days  from  the  service  thereof,  why  the  prayer  of  the  j)etition 
should  not  be  granted.  The  court  may  also  by  injunction,  (b)  re- 
strain the  debtor,  and  any  other  person,  in  the  meantime,  from 
making  any  transfer  or  disjiosilion  of  any  ])art  of  the  debtor's  prop- 
erty, not  excepted  by  this  Title,  from  the  operation  thereof,  and 
from  any  intcni'cienee  thi^'cwitb:  and  if  it  shall  a])pear  that  there 
is  probable  i-ause  for  believing  that  the  (lc^l)tor  is  about  to  leave  tlie 
district,  or  to  remove  or  ((^UM'al  lii<  goods  atul  chattels  or  his  evi- 
dinice  of  ])ro]u'i'ly,  or  to  make  any  fi'audulent  convi^vam-e  or  disposi- 
tion thereof,  iJie  court  may  issue  a  warrant  (c)  to  the  marshal  of 
the  distiict,  c(»uininn(ling  liini  to  arrest  and  safely  kee])  the  alleged 
debtor,  unless  be  shall  giv(^  Mail  to  tlie  satisfaction  of  the  court  for 
his  aj)])earfince  froyn  time  fo  time  ;is  re^iuired  by  the  court,  until 
its  d(H-isi()n  uj'on  ibe  ]tetiti"n,  oi*  until  its  further  order,  atul  forth- 
with to  t;d<e  |ii>sses-io7i  provisifiunlly  of  all  the  ])roy)erty  and  elTects 
of  tlu^  debtor,  ;iud  safely  keep  the  same  until  the  further  order  of 
tlu^  <-ourt. 

Stntnto  reviso.l  —  Xlnrr-h  2.  Isr.T.  ch.  Mi).  §  40,  14  Stat.  5.^ 
Sufficient  Grounds.-    in)  Tlu'  (•(iniinrnecmrnt  of  tlio  proooedinirs  is  the 
filiiiu'  nf  th(»  iH'titidii,  .-111(1  no  valid  <ird«M'  can  1»e  made  nntij  the  proeocdin.irs 
are  coninicuerd.    Ala.  i^  Chat.  K.  U.  Co.  v.  Jones.  7  B.  R.  145. 
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A  prima  fade  case  must  be  established  by  the  proofs  offered  to  sustain 
the  allegation  of  the  petition.  It  would  otherwise  be  abhorrent  to  the 
sense  of  justice  and  right  that  the  very  stringent  proceedings  connected 
with  the  oi-editor'8  petition  should  be  admissible,  viz:  seizure  of  the  debt- 
or's property,  injunction,  and  arrest  If  there  is  not  proof  sufficient  to 
make  it  appear  that  the  acts  of  bankruptcy  charged  have  been  committed, 
no  order  on  the  defendant  to  show  cause  can  be  granted,  and  the  petition 
falls.  If  sucb  proof  is  made,  allegata  and  probata  corresponding,  and  the 
order  to  show  cause  is  entered,  then,  under  proper  proofs,  the  court  may 
even  grant  warrants  of  arrest  and  seizure,  and  issue  injunctions.  All  of 
the  subsequent  proceedings  are  ba.sed  on  the  initial  proofs  that  "  sufficient 
grounds  "  exist;  that  is,  that  prima  facie  the  defendant  has  committed  the 
act  of  bankruptcy.  In  re  Leonard,  4  B.  R.  5G3;  s.  c.  2  L.  T.  B.  177;  in  re 
Price  &  Miller,  8  B.  B.  514. 

An  order  to  show  cause  issued  upon  a  petition  unsupported  by  any  proof 
of  the  act  of  bankruptcy  or  of  the  creditor's  claim  Is  void  and  of  no  effect. 
In  re  Davis  Rogers,  10  B.  R.  444;  s.  c.  1  Cent.  L.  J.  470. 

The  debtor,  from  and  after  the  commencement  of  proceedings  in  bank- 
ruptcy against  him,  is  by  the  act  denominated  or  called  a  bankrupt,  and  is 
subject  to  the  c^'ders  of  the  court  In  all  matters  relating  to  his  bankruptcy. 
In  re  Bromley  &  Oo.,  3  B.  R.  (586. 

Injunction.—  (b)  The  averments  in  the  petition  for  an  injunction  should 
be  positive,  and  not  on  Information  and  belief  merely.  When  the  affidavits 
filed  upon  a. motion  to  dissolve  an  injunction  do  not  sustain  the  allegations 
of  the  petition,  but  disclose  the  existence  of  another  ground  for  an  injunc- 
tion, the  petition  may  be  amended  so  as  to  cover  that  ground.  Nothlni^ 
would  be  gained  by  dissolving  the  injunction,  and  then  reissuing  upon 
the  same  state  of  facts.    In  re  Bloss,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126. 

An  injunction  can  not  be  granted  on  a  summary  petition  against  a  party 
who  claims  adversely  to  the  proceedings  under  a  couA'cyance  from  the 
bankrupt,  although  the  conveyance  may  be  void  under  the  bankruptcy  law. 
In  re  Charles  J.  Marter,  12  B.  R.  185. 

•  The  bill  need  not  be  verified  by  the  oath  of  the  creditor  himself,  but  will 
be  sufficient  if  verified  by  the  oath  of  his  agent  or  attorney.  In  re  Fendley, 
10  B.  R.  250;  s.  c.  1  Cent  L.  J.  433. 

A  trustee  claiming  under  an  assignment  for  the  benefit  of  creditors,  may 
be  enjoined  from  disposing  of  the  property.  In  re  Jacob  SkoU,  24  Pitts.  L. 
J.  207;  s.  c.  9  C.  L.  N.  377. 

An  injunction  may  be  issued  without  notice.  The  court,  however,  may 
require  notice  to  be  given  to  the  adverse  party,  and  even  that  the  applicant 
shall  give  security  for  damages,  whenever  it  thinks  that  the  ends  of  justice 
or  the  security  of  parties  require  it.  In  re  Muller  &  Brentano,  3  B.  R. 
329;  B.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33;  Irving  v.  Hughes,  2  B.  R.  62; 
8L  c.  7  A.  L.  Reg.  209;  s.  c.  6  Phila.  451. 

"  Other  person  "  has  reference  to  parties  interfering  witfi  the  property 
of  an  individual  not  yet  adjudicated  an  involuntary  bankrupt  and  which 
Is  to  be  preservj&d  inviolate  until  his  bankruptcy  has  been  legally  ascer- 
tained.   In  re  Campbell,  1  B.  R,  165;  s.  c.  1  Abb.  C.  C.  185;  s.  c.  1  L.  T.  B. 
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30;  8.  c.  6  Phila.  445;  Irving  v.  Hughes,  2  B.  R.  62;  8.  c.  7  A.  L.  Keg.  209; 
«.  c.  6  Phila.  451. 

When  a  petition  for  an  injunction  is  presented  at  the  same  time  with 
the  petition  for  an  adjudication  of  bankruptcy,  the  court  may  look  to  the 
facts  set  forth  in  the  former  petition  to  ascertain  whether  the  requisite 
proportion  of  the  creditors  have  joined  in  it.  In  re  California  Pacific  ^  R. 
Co.,  11  B.  R.  193;  s.  c.  3  Saw.  240. 

When  the  injunction  is  sought  by  a  bill  in  equity,  the  respondent  can 
not,  craving  oyer  of  the  petition  in  bankruptcy',  demur  to  the  bill  on  the 
ground  that  the  petition  does  not  set  up  any  act  of  bankruptcy,  for  the 
demurrer  only  goes  to  the  sufficiency  of  the  bill,  and  can  not  raise  any 
question  as  to  the  sufficiency  of  the  petition.  Blackburn  v.  Stannard, 
5  Law  Rep.  250. 

A  bill  for  an  injunction  against  third  parties  who  have  accepted  of 
a  transfer  from  the  debtor,  sliould  allege  some  danger  either  threatened 
or  imminent  to  the  property.     Ibid. 

A  bill  for  an  injunction  should  contain  a  description  of  the  projierty. 
A  mere  allegation  that  it  is  personal  estate  is  not  sufficient.    Ibid. 

An  injunction  may  be  in  the  form  of  an  order  addressed  to  the  debtor 
and  all  other  persons  who  may  attempt  to  transfer  or  interfere  with  his 
propert3\  The  fact  that  such  other  persons  are  not  nam*ed  in  the  order 
makes  no  substantial  difference,  for  it  plainly'  apprises  them  of  what 
they  are  restrained  from  doing.  Any  distinction  between  a  writ  of  in- 
junction and  an  order  in  the  nature  of  one  is  disregarded  in  practice. 
In  re  Lady  Bryan  Mining  Co.,  6  B.  R.  252. 

The  injunction  is  temjwrary  only,  and  is  intended  to  restrain  the  dis- 
position of  the  goods  and  property  of  the  debtor  until  an  adjudication 
can  be  had,  and  an  assignee  appointed  to  talve  diarge  of  the  assets  for  the 
beuetit  of  the  creditors.  Crwiitors  v.  Cozzens,  3  B.  R.  281;  s.  c.  2  W.  J. 
349:  s.  o.  10  Pitts.  L.  J.  23(5:  Irving  v.  Hughes,  2  B.  R.  G2;  s.  e.  7  A.  L, 
Reg.  2(9;  s.  c.  (>  Pliila.  451;  in  re  R.  &  L.  Calender,  5  Law  Rep.  129:  in  re 
Metzler  ct  al,  1  B.  R.  38;  s.  c.  1  Ben.  3r)r,;  in  re  Kintzing,  3  B.  R.  217. 

Tlie  injunction  granted  under  this  section  continues  until  vacated  by 
order  of  the  court,  althougli  the  debtor  is  adjudicated  a  bankrupt.  In  re 
Fondley,  10  B.  R.  2r>0;  s.  c  1  Cent.  L.  J.  433. 

When  an  injunctiuii  is  asliod  for,  at  the  commencement  of  the  proceed- 
ings, against  any  person  otlier  than  tlie  debtor,  a  separate  petition  should 
be  l^k^l,  so  tliat  tlie  proceodinjrs  upon  the  injunction  need  not  be  compli- 
cated with  those  praying  the  adjudication  of  bankruptcy.  Irving  Vw 
Hughes.  2  B.  R.  (i2:  s.  c.  7  A.  L.  Rei^:.  209;  s.  c.  G  Phila.  451;  Creditors  v. 
Cozzens.  3  B.  K,  2S1 ;  s.  c.  2  W.  J.  349;  s.  c.  IG  Pitts.  L.  J.  23G. 

It  is  immaterial  wlictlicr  the  order  to  show  cause  is  in  proper  form  or 
not.  The  jurisdiction  of  the  (H)urt  to  issue  an  iujimction  against  persons 
otlier  than  tlie  debtor,  or  t</  issue  :i  provisional  warrant  to  talvc  possession 
of  the  debtor's  ixoods,  is  not  dependent  upon  the  service  on  the  debtor  of 
a  proper  order  to  sliow  <ause.  In  re  Muller  &  Brentano,  3  B.  R.  329;  s.  c. 
1  Deady,  513;  s.  c.  2  L.  T.  B.  33. 
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Quaere,  Will  the  injunction  allowed  by  this  section  extend  to  a  case  of 
voluntary  bankruptcy,  or  protect  what  may  be  a  mere  right  of  action  in 
tbe  assignee  to  recover  the  proceeds  of  property  which  has  been  sold  under 
a  Judgment  rendered  in  a  State  court?  In  re  Price  Fuller,  4  B.  R.  115;  s.  c. 
1  Saw.  24d. 

If  the  petitioner  shows  a  covinous  contrivance  between  the  bankrupt  and 
other  parties  to  embezzle  the  estate  for  the  benefit  of  the  bankrupt  or  his 
preferred  creditors,  the  district  court  will  award  an  injunction  restraining 
them  from  disposing  of  the  property.  In  re  John  Harper  Smith,  1  N.  Y. 
Leg.  Obs.  249. 

The  district  court,  before  awarding  an  injunction  against  parties  other 
than  the  bankrupt,  may  require  security  to  an  amount  adequate  to  cover 
all  probable  losses.    Ibid. 

The  district  court  will  not  allow  an  injunction  against  a  trustee  claiming 
under  an  assignment,  merely  on  the  apprehension  of  a  creditor  that  the 
property  may  be  dissipated  or  put  out  of  the  trustee.  The  court  will  inter- 
fere with  this  high  process  only  in  case  of  actual  and  imminent  danger  to 
the  property  of  the  bankrupt,  and  not  as  b.  mere  preventive  against  its 
possible  waste  or  misapplication.  In  re  John  Nightingale,  1  N.  Y.  Leg. 
Obs.  8. 

When  the  grounds  set  forth  In  the  motion  for  a  dissolution  of  an  injunc- 
tion go  to  the  merits  of  the  case,  and  the  debtor  has  denied  the  acts  of 
bankruptcy,  and  prayed  a  jury  trial,  the  court  will  not  grant  the  dissolu- 
tion, and  thus  on  affidavits  disiwse  of  what  are  really  all  the  issues  in- 
volved in  the  proceedings.    In  re  Metzler  et  al.,  1  B.  R.  38;  s.  c.  1  Ben.  356. 

When  a  creditor  seeks  to  dissolve  an  injunction  issued  against  him  to 
prevent  a  preference,  his  petition  must  negative  the  circumstances  which 
would,  undefr  section  5128,  make  the  transfer  void.  In  re  Blnns,  4  Ben. 
152. 

Upon  the  hearing  of  a  motion  to  dissolve  an  injunction,  affidavits  for 
the  party  making  it,  and  counter  affidavits  for  those  resisting  it,  may  be 
read.    In  re  Bloss,  4  B.  B.  147;  s.  c.  2  L.  T.  B.  126. 

A  claimant  of  property  seized  under  the  provisional  warrant  can  not  urge 
as  gix>und8  for  dissolving  the  injunction,  that  the  order  to  show  cause  is 
irregular,  or  that  the  petition  does  not  show  at  what  time  the  act  .of 
bankruptcy  was  committed,  or  that  there  is  no  positive  charge  of  an  act 
of  bankruptcy,  or  that  the  proof  of  debt  does  not  show  that  the  debt  ex- 
isted at  the  time  the  act  of  bankruptcy  was  committed.  Nor  wiD  the 
court,  on  a  motion  for  dissolution,  decide  the  question  of  title  to  the  prop- 
erty.   In  re  MuUer  &  Brentano,  3  B.  R.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T. 

B.  33. 

When  the  prima  facie  case  made  out  by  the  petition  is  not  rebutted,  the 
Injunction  can  not  be  dissoilved.    In  re  Dean  &  Garrett,  2  B.  R.  89. 

There  is  no  party  to  a  creditor's  petition  except  the  petitioning  creditor 
and  the  bankrupt.  The  service  of  an  injunction  upon  a  p«T8on  does  not 
make  him  a  party  to  the  proceedings.  He  may  have  a  wrongful  injunc- 
tion dissolved,  but  he  has  no  right  to  contest  or  vacate  an  adjudication. 
That  is  a  matter  in  which  he  can  have  no  interest.    A  party  who  seeks 
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to  anuul  an  adjudication,  must  show  some  priority  of  interest  in  the  prop- 
erty of  tbe  debtor.    Oarr  v.  Wliitaker,  5  B.  R.  123. 

A  party,  not  tlie  debtor,  can  not  be  punished  for  contempt  in  violating 
an  injunction  issued  in  accordance  with  the  prayer  contained  in  the  peti- 
tion in  involuntary  bankruptcy  against  the  debtor,  unless  separate  or  dis- 
tinct proceedings  are  instituted  against  him  for  thp.t  purpose.  Creditors 
V.  Oozzens  &  Hall,  3  B.  R.  2H1;  s.  c.  2  W.  J.  349;  s.  c.  16  Pitts.  L.  J.  23G. 

A  party  is  liable  for  breach  of  an  injunction  after  notice  of  its  having 
been  obtained,  although  the  order  has  not  been  served  upon  him.  All  that 
is  required  is  that  tlie  defendant  should  have  knowledge  of  the  order  for 
the  injunction,  and  the  court  may  punish  the  violation  of  the  order, 
though  the  injunction  be  not  served,  if  it  appear  that  the  defendant 
knew  of  its  existence.  The  liclief  that  the  order  has  been  made  and  con- 
cealment to  avoid  service  are  sufficient.  The  right  to  Indemnity  for  the 
damages  occasioned  by  a  breach  of  the  injunction  can  not  be  in  any  way 
aflfectt  d  by  the  fact  that  the  defendant  acted  under  the  advice  of  counsel. 
The  tine  should  be  equal  in  amount  to  tiie  actual  loss  and  exi)enses  oc- 
casioned by  his  misconduct.  In  re  Feeny,  4  B.  R.  233;  s.  c.  2  L.  T.  B. 
182. 

Tlie  restraining  power  of  the  court  is  limited  in  point  of  time  to  the 
period  of  time  expressed  by  the  words  **  In  tlie  meantime."  and  those 
relate  manifestly  to  tlie  period  of  time  between  the  entering  of  the  order 
to  show  cause  and  the  time  specified  tlierein  for  the  hearing.  The  most 
exteuiled  construction  tliat  can  be  given  to  tliese  words  is  that  they  are 
intended  to  cover  the  whole  iieriod  up  to  such  time  as  a  hearing  and  ad- 
judication sliail  be  had  upon  the  petition  for  an  adjudication  in  bank- 
ruptcy, ''i'lu're  is  no  warrant  wliatever  for  extending  their  meaning 
beyond  that.  Acts  wliich  are  done  after  tlie  restraining  power  of  the 
injuiK^tiou  lias  ceased  to  oiierate  do  not  make  the  parties  liable  for  a 
contempt.  In  re  Moses.  T.  B.  K.  ISl;  in  re  Mary  Irving  et  al.,  14  B.  K. 
289. 

If  tilt'  conteinpt  conunittrd  l)y  tlie  Imnkrupt  in  collecting  money  from 
his  dcl»tors  is  nnt  (tf  a  willful  character,  it  may  l»e  imrged  by  turning 
everytliiiiL'  over  to  the  nssiuiiee,  and  will  not  then  lie  visited  by  punish- 
UKiiit.  either  persdnal  or  lu'ciiiiiary.     In  re  .1.  I*.  Ilayden.  7  B.  R.  192. 

Provisional  Warrant.— (c)  The  application  for  a  provisional  warrant 
slumlcl  be  ni;i(le  liy  a  si'parMte  iK^itioii.  siii)ported  by  attidavits  of  persons 
having  knowlcjlup  of  ilie  facts.  A  iirovisional  warrant  should  not  issue, 
except  wliere  all  material  facts  are  stated  upon  personal  knowledge.  In 
re  .lames   A.    Mcl\il»l'en.    12   H.   R.   97:   in  re  .loseph   S.   Hadley.   12  B.   R. 

The  fads  in  sn]»p<irt  of  a  in-ovisitmal  warrant  siiould  be  set  forth  in 
sr|i:ir;i1p  di'pnvit imis.      hi  re  .Ins.pli  S.  Hadley.  12  B.  R.  .*^(;(i. 

A  recital,  in  the  eidtr  .-illowimr  tlie  warrant,  jxiving  the  date  of  the 
]>.'i]ikriii»i«  y  a<t  Iik  niTrctly  —  isr.s  f(»r  is«;7  -  is  an  immaterial  mistake, 
ami  ill  no  ^^ay  :i(T»'<ts  ilie  loirnlity  of  the  order.  'I'he  recital  of  the  title 
of  tilt'  liaiiUfiiiticy  ;i(i  ill  ;iny  iji-ocimmHiiu'  is  mere  matter  of  form.  The* 
c<»iirt  tak»'s  Judirinl  notice  of  Hie  mcis  of  iNaigress.  and  they  need  not  be 
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set  forth  or  specially  referred  to  In  any  proceedings  before  it.  In  re  Mul- 
ler  &  Brentano,  3  B.  R.  329;  s,  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33. 

The  order  need  not  require  the  arrest  of  the  debtor;  the  warrant  may 
issue  against  the  person  and  goods,  or  either  of  them.  When  the  warrant 
is  for  the  seizure  of  both  the  person  and  goods,  it  may  be  executed  against 
both  or  either,  as  the  i)etitlonlng  creditors  may  direct.    Ibid. 

It  is  the  duty  of  the  marshal  to  talie  possession  of  "  ail  the  property 
and  effects  *'  of  the  debtor,  in  whosesoever  hands  he  may  find  them. 
This  is  a  question  of  fact  for  the  officer  to  determine  for  himself.  If,  by 
mistake  or  otherwise,  he  takes  the  goods  of  another,  he  is  liable  to  the 
party  injured  on  his  official  bond.  The  court  must  presume  that  the 
marshal  obeys  the  writ  an^  seizes  nothing  but  the  debtor's  property. 
In  re  Muller  ^  Brentano,  3  B.  R.  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B. 
33;  in  re  Marks,  2  B.  R,  575;  s.  c.  1  C.  L.  N.  245;  s.  c.  16  Pitts.  L.  J.  12.     i 

If  the  marshal,  in  the  execution  of  the  warrant,  takes  property  be- 
longing not  to  the  bankrupt,  but  to  another  person,  he  is  as  much  a  wrong- 
doer as  if  acting  In  a  private  capacity,  and  the  act  differs  not  in  its  nature 
from  any  other  trespass.  Marsh  v.  Armstrong,  11  B.  R.  125;  s.  c.  20  Minn. 
81. 

If  the  marshal  under  a  provisional  warrant  seizes  property  which  has 
been  transferred  in  violation  of  the  bankruptcy  law^,  he  is  not  liable  to  the 
transferee.    Stevenson  v.  McLaren,  14  B.  K  403;    s.  c.  3  Cent.  L.  J.  478. 

An  attorney  who  directs  the  marshal  to  take  goods  under  a  warrant  is 
not  liable  for  trespass  unless  the  direction  in  some  degree  wrought  injury 
to  the  owner,  or  was  in  some  degree  the  cause  of  such  injury.  Rice  v. 
Melendy,  41  Iowa,  395.         ^ 

If  the  preferred  creditor  was  a  witness  in  the  proceedings  to  put  the 
debtor  into  bankruptcy,  he  may  be  enjoined  from  prosecuting  a  suit  subse- 
quently instituted  in  a  State  court  against  the  marshal  for  trespass  in 
taking  the  property  under  the  warrant.    In  re  S.  S.  Miller,  6  Biss.  30. 

The  marshal,  under  the  warrant,  may  hold  possession  of  the  property 
claimed  by  other  persons  when  once  in  his  possession,  and  may  take  pos- 
session of  property  not  in  the  possession  of  the  bankrupt,  whether  indemni- 
fied or  not.  If  indemnified.  It  is  made  his  duty  to  retain  possession  in  the 
one  case,  and  to  take  possession  in  the  other,  and  he  would  be  liable  if  he 
did  not.  If  not  indemnified,  he  is  merely  released  from  liability  if  he  does 
not  do  it  His  authority  is  derived  from  the  warrant,  and  Is  as  complete 
in  the  one  case  as  in  the  other.  With  indemnity  he  is  bound  to  exercise  his 
authority;  without  it  he  may  exercise  it  or  not,  at  his  option.  He  may 
take  property  from  the  possession  of  any  person  claiming  to  be  a  purchaser 
of  the  same.    In  re  Brlggs,  3  B.  R.  638;  s.  c.  2  C.  L.  N.  218. 

Property  which  does  not  belong  to  the  debtor  can  not  be  taken  under  a 
provisional  warrant,  although  the  transfer  may  be  void  under  the  bank- 
ruptcy law.  In  re  Geo.  B.  Holland,  Jr.,  12  B.  R.  408;  in  re  Harthill,  4  B.  R. 
392;   8.  c.  4  Ben.  448;  s.  c.  2  L.  T.  B.  181. 

The  court  can  not  order  the  seizure  of  any  property  under  a  provisional 
warrant,  except  such  as  belongs  to  and  is  in  the  possession  of  the  debtor. 
In  re  Geo.  B.  Holland,  Jr..  12  B.  R.  403. 


288  The  Bankruptcy  Law. 

The  district  court  will  not  order  a  summary  sale  of  property  forcibly 
taken  by  tbe  marshal,  under  the  warrant,  from  the  possession  of  a  receiver 
appointed  in  a  proceeding  supplementary  to  an  execution.  In  re  William 
W.  Hulst,  7  Ben.  17. 

If  the  property  of  another  is  taken  under  the  warrant,  he  may  come 
into  court  promptly  by  petition,  and  ask  to  have  the  warrant  set  aside. 
The  marshal's  possession  of  the  property  having  been  taken  under  a  war- 
rant which  was  improperly  issued  against  it,  the  property  must  be  released 
from  the  marshal's  possession,  and  must  revert  to  the  possession  of  the 
owner,  and,  if  it  has  been  sold,  the  proceeds  must  take  the  same  course. 
The  assignee  must  be  lel!t  to  take  such  affirmative  proceedings  against  him 
in  respect  to  the  property  as  may  be  proper.  Sxxch  proceedings-  must  be 
taken  by  a  pleading,  making  proper  averments,  and  calling  for  an  answer 
on  which  an  issue  raised  can  be  tried,  leading  to  a  determination  which 
the  aggrieved  party  can  have  reviewed.  The  proceeds  of  property  seized 
by  the  marshal  improperly  under  the  warrant,  are  not  in  court  rightfully 
nor  as  l>elouging  to  the  estate  of  the  bankupt,  and  can  not  be  awarded 
according  to  the  merits  of  the  case  between  the  creilltors  and  the  claim- 
ant. The  bona  fides  of  the  purchase  can  not  be  tried  upon  such  petition 
for  restoration.  In  re  Hart  hill,  4  B.  R.  392;  s.  c.  4  Ben.  448;  s.  c.  2  L,  T.  B. 
181;  Doyle  v.  Sharp,  41  N.  Y.  Supr.  312. 

The  jurisdiction  of  the  district  court  is  not  broad  enough  to  authorize 
the  marshal  simply  upon  a  provisional  warrant  to  take  from  the  possession 
of  the  sheriff  property  held  by  virtue  of  a  levy  of  the  final  process  of  exe- 
cution issued  l>y  a  State  court,  and  levied  before  the  commencement  of  pro- 
ceediugs  iu  ])aukrni)tey.    Mollison  v.  Eaton,  1(5  Minn.  426. 

Tlie  exercise  of  the  power  to  issue  a  provisional  warrant  to  take  posses- 
sion of  the  delator's  property  is  oue  of  great  delicacy,  and  should  not  be 
called  into  action  unless  the  court  is  satisfied  that  it  is  necessary  for  the 
protection  of  the  property,  and  that  it  will  inure  to  the  benefit  of  the  cred- 
itors. It  is  discretionary,  but  it  is  a  legal  discretion.  The  court  must  be 
siitislicil  tliat  the  disposition  of  the  property  is  fraudulent,  with  the  design 
TO  rcnu)V(»  the  same  to  the  pn\iudic(»  of  the  general  creditors,  and  to  defeat 
the  provisions  of  the  l)ankruptcy  law.  The  removal  of  the  goods  of  the 
debtor  iu  tlie  performance  of  an  existing  contract  is  not  fraudulent.  It  is 
but  the  exercise  of  liis  hvL'itimate  right  in  carryiug  on  his  business,  when 
for  all  the  goods  shipped  he  receives  an  equivalent  in  bills  of  exchange  or 
money.  Tender  sucli  <-ircnnistances  a  provisional  warrant  Avill  not  be 
issned.  Bank  v.  Iron  Co..  5  B.  R.  401;  s.  c.  3  C.  L.  X.  402:  s.  c.  1  U  T.  B. 
272:  s.  c.  S  Phila.  171:  s.  c.  V.>  TMtts.  L.  .1.  5. 

Tlie  arrest  of  the  d<'l»tor  is  in  no  manner  for  security  or  satisfaction  of 
tlie  petitioning  creditor's  debt.  It  is  simply  to  secure  the  attendance  of 
the  d(^btor  from  time  to  time,  as  the  court  shall  order,  until  the  decision  of 
tlie  court  on  the  p«^titi(iu  or  tlic  fiirtlier  order  of  the  court,  and  it  is  to  that 
purpose  and  no  oilier  that  bail  is  rciiuinnl  of  him.  In  re  Daniel  Sheehan, 
S  B.  R.  :m.%. 

Tlu^  arrest  of  the  debtor  does  not  conllict  with,  and  is  not  an  evasion  of 
the  n^strietion  auainst  suini:  out  execution  for  the  satisfaction  of  the  pe- 
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titioning  creditor's  Judgment,  where  a  writ  of  error  Is  pending  thereon, 
and  a  bond  has  been  duly  tiled.    Ibid. 

If  there  are  no  other  creditors,  the  execution  of  the  provisional  warrant 
may  be  stayed,  if  execution  upon  the  judgment  debt  of  the  petitioning 
creditor  has  been  stayed  by  suing  out  a  WTit  of  error  and  filing  a  bond. 
Ibid. 

.The  second  alternative  clearly  relates  to  a  time  within  and  not  beyond 
that  of  the  first,  and  appears  to  have  been  inserted  in  the  statute  with  the 
object  of  allowing  the  debtor  to  be  discharged,  at  the  discretion  of  the 
court,  before  the  adjudication  of  bankruptcy,  not  of  keeping  him  in  custody 
or  attendance  after  that  adjudication  and  during  the  pendency  of  the  pro- 
ceedings in  bankruptcy.  When  the  debtor  has  attended  the  court  at  the 
time  of  the  order  adjudging  him  a  bankrupt,  he  has  fulfilled  the  whole  obli- 
gation imposed  upon  him  by  the  statute.  The  obligation  can  not  he  ex- 
tended or  enlarged  by  the  court,  by  substituting  "  and  "  for  "  or  "  in  its 
order  and  warrant.    Usher  v.  Tease,  12  B.  R.  305;  s.  c.  116  Mass.  440. 

An  arrest  can  not  be  made  under  the  warrant  after  the  adjudication  of 
bankruptcy.    Ibid. 

Bankruptcy  court  has  full  equitable  powers  over  a  proceeding  in  bank- 
ruptcy, and  where  It  clearly  appears  to  have  been  instituted  for  other 
purposes  foreign  to  the  legitimate  objects  of  the  act,  it  will  be  summarily 
dismissed.     In  re  Hamlin,  Hale  &  Co.,  16  B.  R.  522. 

An  objection  to  a  defect  in  an  amended  petition  may  be  taken  irre- 
spective of  the  fact  that  former  petition  was  open  to  the  same  objection, 
and  such  objection  was  not  then  raised.  In  re  The  Western  Savings  & 
Trust  Co.,  17  B.  R.  413. 

Act  of  1898,  Ch.  6,  *  *  *  §  59.  Who  May  Pile  and  Dis- 
miss Petitions. —  (a)  Any  qualified  person  may  file  a  petition  to 
be  adjudged  a  voluntary  bankrupt. 

(b)  Three  or  more  creditors  who  have  provable  claims  against  any 
person  which  amount  in  the  aggregate,  in  excess  of  the  value  of 
securities  held  by  them,  if  any,  to  five  hundred  dollars  or  over;  or 
if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may  file 
a  petition  to  have  him  adjudged  a  bankrupt. 

(c)  Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and 
one  for  service  on  the  bankrupt. 

(d)  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bank- 
rupt are  less  than  twelve  in  number,  and  less  than  three  creditors 
have  joined  as  petitioners  therein,  and  the  answer  avers  the  existence 
of  a  larger  number  of  creditors,  there  shall  be  filed  with  the  answer 
a  list  under  oath  of  all  the  creditors,  with  their  addresses,  and  there- 
upon the  court  shall  cause  all  such  creditors  to  be  notified  of  the 

10 


290  The  Bankhuptcy  Law. 

pendency  of  such  petition  and  shall  delay  the  hearing  upon  such 
petition  for  a  reasonable  time,  to  the  end  that  parties  in  interest 
shall  have  an  opportunity  to  be  heard;  if  upon  such  hearing  it  shall 
appear  that  a  sufficient  number  have  joined  in  such  petition,  or  if 
prior  to  or  during  such  hearing  a  sufficient  number  shall  join  therein, 
the  case  may  be  proceeded  with,  but  otherwise  it  shall  be  dismissed. 

(e)  In  computing  the  number  of  creditors  of  a  bankrupt  for  the 
purpose  of  determining  how  many  creditors  must  join  in  the  petition, 
such  creditors  as  were  employed  by  him  at  the  time  of  the  filing  of 
the  petition  or  are  related  to  him  by  consanguinity  or  affinity  within 
the  third  degree,  as  determined  by  the  common  law,  and  have  not 
joined  in  the  petition,  shall  not  be  counted. 

(f)  Creditors  other  than  original  petitioners  may  at  any  time  enter 
their  appearance  and  join  in  the  petition,  or  file  an  answer  and  be 
heard  in  opposition  to  the  prayer  of  the  petition. 

(g)  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by 
the  petitioner  or  petitioners  or  for  want  of  prosecution  or  by  consent 
of  parties  until  after  notice  to  the  creditors. 

Act  of  1898,  Ch.  4,  ♦  ♦  ♦  §  18.  Process,  Pleadings,  and 
Adjudications. —  (a)  Upon  the  filing  of  a  petition  for  involuntary 
bankruptcy,  service  thereof,  with  a  writ  of  subpoena,  shall  be  made 
upon  the  person  therein  named  as  defendant  in  the  same  manner 
that  service  of  such  ])roccss  is  now  had  upon  the  commencement  of 
a  suit  in  equity  in  the  courts  of  the  United  States,  except  that  it 
shall  he  roiurnahle  within  fifteen  days,  unless  the  judge  shall  for 
cause  fix  a  lontrer  time;  hut  in  case  personal  service  can  not  be  made, 
then  notice  sliall  be  criven  by  publication  in  the  same  manner  and  for 
the  same  time  as  ])rf)vi(le(l  by  law  for  notice  by  publication  in  suits 
in  equity  in  courts  of  tlie  T'nited  States. 

(1))  The  l);inkru])t,  or  any  creditor,  may  appear  and  plead  to  the 
])etition  within  ten  days  uHi^r  tlie  n^turn  day,  or  within  such  further 
time  as  tlie  court    mav  allow. 

(c)  All  ])lea(liii*:s  setting  up  matters  of  fact  shall  be  verified  under 
oath. 

(d)  If  the  baTikrnpi,  or  any  of  liis  credilors,  shall  appear,  within 
the  time  limited,  and  c()nlrov(^rt  the  facts  allcfrod  in  the  petition, 
the  judire  shall  (h'tfrinine.  n<  soon  a<  may  he.  the  issues  presented 
hv  the  ])l(^adinL''s.  without  the  intervcution  of  a  jury,  except  in  case5* 
wliMT  a  jury  trial  i>  iiiyru  hy  this  Act,  and  makes  [sic]  the  adjudi- 
cation or  di^nii-s  ilie  ])eliti<)n. 
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(e)  If  on  the  last  day  within  which  pleadings  may  be  filed  none 
are  filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall 
on  the  next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make 
the  adjudication  or  dismiss  the  petition. 

(f)  If  the  judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  pending,  on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 
by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith 
refer  the  ease  to  the  referee. 

(g)  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear 
the  petition  and  make  the  adjudication  or  dismiss  the  petition.  If 
the  judge  is  absent  from  the  district,  or  the  division  of  the  district 
in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall 
forthwith  refer  the  case  to  the  referee. 

Act  op  1898,  Ch.  4,  *  *  *  §  31.  Computation  of  Time.— 
(a)  ^Whenever  time  is  enumerated  by  days  in  this  Act,  or  in  any 
proceeding  in  bankruptcy,  the  number  of  days  shall  be  computed 
by  excluding  the  first  and  including  the  last,  unless  the  last  fall  on 
a  Sunday  or  holiday,  in  which  event  the  day  last  included  shall  be 
the  next  day  thereafter  which  is  not  a  Sunday  or  a  legal  holiday. 

§  32.  Transfer  of  Cases. —  (a)  In  the  event  petitions  are  filed 
against  the  same  person,  or  against  different  members  of  a  partner- 
ship, in  different  courts  of  bankruptcy  each  of  which  has  jurisdiction, 
the  cases  shall  be  transferred,  by  order  of  the  courts  relinquishing 
jurisdiction,  to  and  be  consolidated  by  the  one  of  sucl\  courts  which 
can  proceed  with  the  same  for  the  greatest  convenience  of  parties  in 
interest. 

Act  of  1867,  §  5025.  A  copy  of  the  petition  and  order  to  show 
cause  shall  be  served  on  the  debtor  by  delivering  the  same  to  him 
personally,  or  leaving  the  same  at  his  last  or  usual  place  of  abode; 
or,  if  the  debtor  can  not  be  found,  and  his  place  of  residence  can 
not  be  ascertained,  service  shall  be  made  by  publication  in  such  man- 
ner as  the  judge  may  direct.  No  further  proceedings,  unless  the 
debtor  appears  and  consents  thereto,  shall  be  had  until  proof  has  been 
given,  to  the  satisfaction  of  the  court,  of  such  service  or  publication; 
and  if  such  proof  is  not  given  on  the  return  day  of  such  order,  the 
proceedings  shall  be  adjourned,  and  an  order  made  that  the  notice 
be  forthwith  so  served  or  published.     *And  if,  on  return  day  of 


1  So  amended  by  act  of  June  22,  1874,  ch.  390,  §  13,  18  Stat.  182. 
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the  order  to  show  cause  as  aforesaid,  the  court  shall  be  satisfied  that 
the  requirement  of  section  five  thousand  and  twenty-one  [thirtj-nine] 
of  said  act,  as  to  the  number  and  amount  of  petitioning  creditors, 
has  been  complied  with,  or  if  within  the  time  provided  for  in  section 
five  thousand  and  twenty-one  [thirty-nine]  of  this  act,  creditors 
sufiicient  in  nmnber  and  amount  sliall  sign  such  petition  so  as  to 
make  a  total  of  one-fourth  in  number  of  the  creditors,  and  one-third 
in  the  amount  of  the  provable  debts  against  the  bankrupt,  as  provided 
in  said  section,  the  court  shall  so  adjudge,  which  judgment  shall  be 
final;  otherwise  it  shall  dismiss  the  proceedings,  and,  in  cases  here- 
after commenced,  with  costs. 

Statute  revised  —  Marcb  2.  18(17,  cli.  ITG.  §  40,  14  Stat.  536.  Prior  Stat- 
ute—April 4,   1800,  ch.   IJ),   §   3,  2   Stat.  22. 

Service  of  Process  and  Further  Proceedings.—  Where  a  con^oration 
has  been  dissolved  bj'  means  of  an  order  passed  by  a  State  court.  In  an 
action  instituted  by  the  State  attoruey-jfeueral,  the  case  is  one  where 
the  debtor  proeetMled  apainst  can  not  be  found,  on  account  of  the  dissolu- 
tion, and  the  service  of  the  order  to  show  cause  should  be  made  by  pub- 
lication.    In  re  Washin^^lon  Marine  Ins.   Co.,  2  B.  R.  048;  s.  c.  2  Ben. 

o<»o 

Service  is  to  be  deemed  to  l>e  made  personally'  on  a  corporation  when  it 
is  elTected  in  the  only  mode  in  which  service  can  be  made  on  such  arti- 
fu'ial  persons,  viz:  by  dcliverinj;  the  ordiT  to  its  head  or  principal  officers. 
The  *•  usual  place  of  abode  "  in  rejrard  to  corporations  means  their  prin- 
cipal place  of  ])usiness.  In  re  California  Pacific  R.  R.  Co.,  11  B.  R.  11)3; 
s.   c.  3  Saw.  240. 

A  service  of  tlie  order  to  show  cause  upon  a  corporation  is  sufficient, 
if  it  would  ])e  valid  and  effectual  if  made  in  a  suit  at  common  law  in  the 
circuit  coui*t.     ll>i«l. 

When  tlie  order  dinn-ts  that  a  copy  of  the  petition  and  order  shall  be 
served  upon  tlio  pri'sidcnt  of  a  corijoration,  if  the  president  can  not  l)e 
found,  a  new  onlor  iiuiy  l)i'  issued,  upon  the  tiling  of  an  afhdavit  settiui: 
forth  such  abscn<M',  directing  the  service  to  l»e  made  on  the  cashier,  and 
sucli  service  will  be  valid.  Thitt  v.  Archer,  U  B.  R.  4«>r>:  s.  c.  t>  Blatch. 
551). 

The  words  *' if  such  debtor  (•.■m  mA  be  found"  mean  if  he  can  not  be 
found  wiiliiu  the  .iurisdict inn  of  the  t-ourt.  The  marshal  is  not  comi)elled 
to  serve  him  in  Miiotliei-  Jini««]iei  ion.  even  when  he  knows  precisely  where 
he  may  be  found.  The  a\  oids  "  not  found  "  lijive  a  well-settled  technieal 
nieaninjr,  aiul  \i\vi\n  iint  ronn<l  in  the  jurisdiction  of  the  court.  If  tlie 
debioi"  enu  not  he  found  witliiu  the  jui'isdict iou  of  the  conrt,  that  does 
unt  nutliorize  soi'\ire  oui  of  the  jurisdiction.  In  such  case  other  modes 
of  ser\-iee  niu<t  In-  j-esoi'ied  t«i.  .\  e(»i-|»or:n ion  can  have  no  le.iial  exist- 
ence out  of  ilie  l)ounds  of  1  lie  so\ei-ri<jfnty  by  which  ft  was  created.  It 
must  dwell  in  tlie  place  of  its  creaiioii.     Servi<'e  upon  an  officer  of  the  cor- 
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poration  out  of  the  district  and  State,  or  service  at  the  supposed  residence 
of  the  corporation,  also  out  of  the  district  and  State,  is  defective  and  in- 
valid. The  fact  that  the  corporation  is  also  chartered  by  several  States 
does  not  make  it  one  corporate  body  on  which  service  can  be  made  at 
its  residence  in  any  one  of  those  States.  If  the  place  of  the  debtor's 
residence  can  not  be  ascertained,  as  if  there  is  no  office  of  the  corpora- 
tion within  the  district,  and  no  person  representing  the  corporation,  on 
whom  service  can  properly  be  made,  can  be  found  in  the  district,  then 
service  by  publication  may  and  should  be  resorted  to.  Ala.  &  Chat. 
B.  R.  Co.  V.  Jones,  5  B.  R.  97;  Stuart  v.  Aumu611er,  8  B.  R.  541. 

The  act  is  entirely  silent  as  to  the  place  of  service.  The  mode  only  is 
designated.  The  act  authorizes  service  by  publication  only  when  the 
party  to  be  served  can  not  be  found  or  his  place  of  residence  ascertained. 
When  the  debtor  is  found,  personal  service  may  be  made  upon  him  out 
of  the  district.  Stuart  v.  Hines,  6  B.  R.  416;  s.  c.  33  Iowa,  60;  s.  e.  5  L. 
T.  B.  46. 

The  act  nowhere  provides  by  whom  a  personal  service  shall  be  made. 
The  fact  that  the  act  makes  special  provision  for  the  service  of  certain 
processes  by  the  marshal,  and  remains  entirely  silent  as  to  the  person  by 
whom  the  order  to  show  cause  shall  be  served,  is  a  strong  argument 
against  the  position  that  such  order  can  be  served  by  the  marshal  only. 
Expressio  unius  est  exeluslo  alterius.  The  order  to  show  cause  is  not 
directed  to  the  marshal,  but  to  the  debtor,  and  may  be  served  by  the  mar- 
shal or  any  other  person.    Ibid. 

The  prohibition  of  "  further  proceedings "  is  intended  of  proceedings 
upon  the  petition  and  against  the  debtor,  and  not  of  collateral  proceedings 
by  or  against  third  persons,  or  even  the  debtor.  In  re  Muller  &  Brentano, 
3  B.  IL  329;  s.  c.  1  Deady,  513;  s.  c.  2  L.  T.  B.  33. 

After  the  filing  of  the  petition,  depositions  to  be  used  in  the  cause  may 
be  taken  at  any  time,  before  any  register,  upon  service  of  notice  thereof 
on  the  opposite  party,  even  though  the  order  to  show  cause  has  not  been 
served  upon  the  debtor.    In  re  Dean  &  Garrett,  2  B.  R.  89. 

Bequisite  Nuniber.—  It  is  a  matter  of  inquiry  for  the  court  to  ascertain 
and  adjudge  whether  the  requisite  number  of  creditors  have  Joined  in  the 
proceedings.  The  reason  for  this  is  very  obvious.  This  provision  is  de- 
signed to  guard  against  collusive  proceedings,  and  makes  it  the  duty  of 
the  court  to  investigate  and  find  whether  the  requisite  number  of 
creditors  have  joined  in  the  proceedings,  and  whether  the  proceedings 
are  in  good  faith.  The  naked  allegation  in  the  petition,  although  admitted 
by  the  debtor,  does  not  seem  to  be  enough,  but  the  court  must  be  satisfied 
that  the  requisite  number  of  creditors  have  united  in  the  petition,  and 
must  also  be  satisfied  that  the  admission  of  such  fact,  if  admitted  by  the 
debtor,  is  made  in  good  faith.  In  re  J.  Young  Scammon,  10  B.  R.  66;  s.  c. 
6  Rise.  130;  in  re  Joliet  Iron  &  Steel  Co.,  10  B.  R.  60;  s.  c.  1  A.  L.  T.  (N.  S,) 
372;  s.  c.  10  A.  L.  J.  29;  s.  c.  6  O.  L.  N.  328;  s.  c.  22  Pitts.  I.,  J.  207;  in  re 
Isaac  Scull,  10  B.  R^  ia5;  s.  c.  7  Ben.  371;  s.  c.  10  A.  L.  T.  (N.  S.)  416; 
in  re  James  R.  Keeler,  10  B.  R.  410;  s.  c.  1  A.  L.  T.  (N.  S.)  422;  s.  c.  20 
I.  R.  R.  82. 
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When  the  court  haa  adjudged  that  the  requisite  proportion  of  creditors 
have  Joined  in  an  Involuntary  petition,  the  judgment  is  final,  not  only  as 
respects  the  debtor,  but  as  respects  all  his  creditors,  and  will  not  be  re- 
examined by  the  district  court  except  upon  an  allegation  of  fraud  or  bad 
faith.  In  re  Wm.  B.  Duncan,  14  B.  R.  18;  in  re  John  H.  McKinley,  7  Ben. 
562;  in  re  J.  Funkenstein,  14  B.  R.  213;  s.  c.  3  Saw.  606. 

Where  the  summons  is  by  publication,  the  adjudication  will  not  be  set 
aside  on  the  application  of  the  debtor,  in  the  absence  of  fraud  or  col- 
lusion.   In  re  John  H.  McKinley,  7  Ben.  562. 

Where  the  debtor  neither  admits  nor  denies  the  allegation,  but  merely 
malccs  default,  the  adjudication  will  not  be  set  aside  on  the  application  of 
creditors,  unless  bad  faith  or  collusion  is  alleged.  In  re  J.  Funkenstein, 
14  B.  R.  213;  s.  c.  3  Saw.  605. 

After  an  adjudication  of  bankruptcy  no  inquiry  can  be  made  Into  the 
truth  of  an  affidavit  filed  to  show  that  the  requisite  proportion  of  creditors 
have  united  in  the  petition,  unless  fraud  or  bad  faith  is  alleged.  In  re 
Wm.  B.  Duncan,  14  B.  R.  IS. 

The  co-openitiou  of  the  debtor  in  securing  creditors  by  lawful  means  to 
unite  in  an  involuntary  petition,  is  ho  ground  for  setting  aside  an  adjudi- 
cation.   Ibid. 

Act  of  1898,  Cii.  4,  §  18.  ♦  ♦  ♦  Trials.—  (e)  If  on  the 
last  day  within  which  pleadings  may  he  filed  none  are  filed  hy  the 
hanknipt  or  any  of  his  creditors,  the  judge  shall  on  the  next  day, 
if  present,  or  as  soon  thereafter  as  practicahle,  make  the  adjudication 
or  dismiss  tlie  petition. 

(See  post,  page  313.) 

Adjudication  by  default  can  only  be  oponoil  at  instance  of  a  party  to 
the  default.     In  re  E.  I..  Matot  &  Co.,  10, B.  R.  48.5. 

§  19.  Jury  Trials. —  (a)  A  person  against  whom  an  involuntary 
polition  has  hoen  filed  shall  ])e  entitled  to  have  a  trial  hy  jury,  in 
respect  to  the  ([iicstion  <)f  his  insolvency,  except  as  herein  otherwise 
])r()vided,  and  any  act  of  l)nnkni])tcy  alleged  in  such  petition  to  have 
been  c(>]nniitte<l,  upon  liling  a  written  a])j)licati()n  therefor  at  or  he- 
fore  tlie  time  witliin  whicli  an  answer  may  he  filed.  If  such  aj)])li- 
cation  is  not  filed  within  such  time,  a  trial  bv  jiirv  shall  be  deemed 
to  have   been   waived. 

(b)  If  a  jury  is  not  in  jittemlancc^  n])on  the  court,  one  may  be 
s[)('cin]lv  >nmnioiic(l  for  tlie  tri;il,  (»r  the  case  may  be  postponed,  or, 
if  ihe  ( n>e  is  ju'DiliMi;-  in  nne  of  th(^  district  courts  within  the  jurisdic- 
tion of  a  cii'ciiit  court  of  the  Tnitrd  Slates,  it  may  be  certified  for 
trial  to  the  (ii'cuii  u>urt  .-iuini:-  at  the  same  pla<:*e,  or  bv  consent  of 
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parties  when  sitting  at  any  other  place  in  the  same  district,  if  such 
circuit  court  has  or  is  to  have  a  jury  first  in  attendance. 

(c)  The  right  to  submit  matters  in  controversy,  or  an  alleged  of- 
fense under  this  Act,  to  a  jury  shall  be  determined  and  enjoyed, 
except  as  provided  by  this  Act,  according  to  the  United  States  laws 
now  in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials 
by  jury. 

§  20.  Oaths,  Afflrmations. —  (a)  Oaths  required  by  this  Act,  ex- 
cept upon  hearings  in  court,  may  be  administered  by  (1)  referees; 
(2)  oflBcers  authorized  to  administer  oaths  in  proceedings  before  the 
courts  of  the  United  States,  or  under  the  laws  of  the  State  where  the 
same  are  to  be  taken;  and  (3)  diplomatic  or  consular  officers  of 
the  United  States  in  any  foreign  country. 

(b)  Any  person  conscientiously  opposed  to  taking  an  oath  may, 
in  lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely  shall 
be  punished  as  for  the  making  of  a  false  oath. 

Ch.  1,  ♦  ♦  *  Sec.  1.  Oath.— (17)  Oath  shall  include  af- 
firmation. 

Act  of  1867,  §  5026.  On  such  return  day,  or  adjourned  day,  if 
the  notice  has  been  duly  served  or  published,  or  is  waived  by  the 
appearance  and  consent  of  the  debtor,  the  court  shall  proceed  sum- 
marily to  hear  the  allegations  of  the  petitioner  and  debtor,  and  may 
adjourn  the  proceedings  from  time  to  time,  on  good  cause  shown, 
and  shall,  if  the  debtor  on  the  same  day  so  demands  in  writing,  order 
a  trial  by  jury  at  the  first  term  of  the  court  at  which  a  jury  shall 
be  in  attendance,  to  ascertain  the  fact  of  the  alleged  bankruptcy.* 
Or,  at  the  election  of  the  debtor,  the  tourt  may,  in  its  discretion, 
award  a  venire  facias  to  the  marshal  of  the  district  returnable  within 
ten  days  before  him,  for  the  trial  of  the  facts  set  forth  in  the  petition, 
at  which  time  the  trial  shall  be  had,  unless  adjourned  for  cause. 
And  unless,  upon  such  hearing  or  trial,  it  shall  appear  to  the  satis- 
faction of  said  court,  or  of  the  jury,  as  the  case  may  be,  that  the 
facts  set  forth  in  said  petition  are  true,  or  if  it  shall  appear  that 
the  debtor  has  paid  and  satisfied  all  liens  upon  his  property,  in 
case  the  existence  of  such  liens  was  the  sole  ground  of  the  proceed- 
ing, the  proceeding  shall  be  dismissed,  and  the  respondent  shall  re- 
cover costs;  and  all  proceedings  in  bankruptcy  may  be  discontinued 
on  reasonable  notice  and  hearing,  with  the  approval  of  the  court, 

1  So  amended  by  act  of  June  22, 1874,  ch.  390,  §  14,  18  Stat  182. 
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and  upon  the  assent,  in  writing,  of  such  debtor  and  not  less  than 
one-half  of  his  creditors,  in  number  and  amount;  or  in  case  all  the 
creditors  and  such  debtor  assent  thereto,  such  discontinuance  shall 
be  ordered  and  entered;  and  all  parties  shall  be  remitted,  in  either 
case,  to  the  same  rights  and  duties  existing  at  the  date  of  the  filing 
of  the  petition  for  bankruptcy,  except  so  far  as  such  estate  shall  have 
been  already  administered  and  disposed  of.  And  the  court  shall  have 
power  to  make  all  needful  orders  and  decrees  to  carry  the  foregoing 
pro\'ision  into  effect.  If  the  petitioning  creditor  does  not  appear  and 
proceed  on  the  return  day,  or  adjourned  day,  the  court  may,  upon 
the  petition  of  any  other  creditor  to  the  required  amount,  proceed 
to  adjudicate  on  such  petition,  without  requiring  a  new  service  or 
publication  of  notice  to  the  debtor. 

Statute  revised  —  March  2,  18r.7.  ch.  176,  §§  41,  42,  14  Stat.  537.  Prior 
Statutes  —  April  4,  1800,  ch.  19,  §  3,  2  Stat.  22;  Aug.  19.  1841,  ch.  9,  §  1, 
5  Stat.  440. 

Appearance  and  Pleadings.—  A  debtor  who  has  not  been  served  with 
the  order  to  show  cause  may  appear  by  attorney.  It  is  not  oecessary 
that  he  should  appear  in  pei*son.     In  re  Wejhausen  et  al.,  1  Ben.  397. 

A  party  who  appears  without  an  order  to  show  cause,  and  confesses  or 
puts  in  a  denial  of  the  alleged  acts  of  banliruptcy,  and  demands  a  trial, 
submits  himself  to  the  jurisdiction  of  the  court.  In  re  Moses  A.  Mc- 
Nauphton,  8  B.  R.  44. 

If  a  corporation,  sul)ject  to  the  provisions  of  the  bankruptcy  act,  is  in 
existence  when  tlie  petition  ajrainst  it  is  filed,  and  when  the  proper  papers 
are  served  on  its  proper  officer,  a  decree  dissolvinjj:  the  corporation  made 
after  such  service  and  before  the  return  day  can  not  oust  the  jurisdiction 
of  the  bankruptcy  court  to  proceed  on  the  return  day  to  an  adjudication 
of  bankruptcy.  'I'he  papers  having  been  served  on  an  oflicer  of  the  cor- 
poration while  the  corporation  was  in  being,  the  order  of  adjudication 
is  substantially  a  proceeding  in  rem,  and  not  one  in  personam.  The  pro- 
ceeding in  bankruptcy  docs  not  abate  \>y  the  dissolution  of  a  cori>oratiou 
so  as  to  ]>e  incapabi(>  of  iM'ing  proceeded  with  thereafter.  Piatt  v.  Archer. 
0  B.  li.  4r>7>;  s.  c.  1)  Blatcli.  r.,7.>. 

Wliere  tlie  jiarties  apix-nr  on  tlie  return  day  or  adjourned  day,  and  join 
issiie,  and  no  further  iirocc cding  or  adjonrniiient  is  had.  the  matter  is 
to  be  considered  as  pending  from  day  to  (h}y.  In  such  case  each  subse- 
qu(»nt  (lay  is  an  ad.jonrneil  day  to  all  intents  ami  i)urpos(»s.  In  re  William 
Buehaiian.    M)   }\.    K.   '.»7. 

If  the  pel  ii inning  rreiliti»r  and  the  debtor  appear  on  the  return  day.  the 
want  of  a.  formal  adjoniuinient  does  not  tei'niinate  the  proceedings,  for 
sueh  Mil  adJoniMinient  is  nnt  n«'(es<ary  to  kiM'p  tlieni  alive.     Ibid. 

After  ilie  return  day,  un  ans\\e?-  lan  only  lie  tiled  by  special  leave  of 
the  <or.i'i.  In  re  ( ;ebli:ir.ll.  ;:  l\.  K.  'JiW  \'ido  in  re  Isaac  Scull.  10  B.  B. 
H;.-i:  s.  e.  7  It.n.  ;;71;  s.  e.  1    A.  I>.  T.  iN.  S.)  -JIO. 
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When  the  allegations  of  the  petition  are  not  sufficiently  distinct,  the 
debtor  may  decline  to  answer  on  that  ground,  and  ask  that  they  be  made 
more  definite  and  certain,  or  be  stricken  out.  In  re  Kandall  &  Sunder- 
land, 3  B.  IL  18;  s.  c.  1  Deady,  557;  s.  c.  2  L.  T.  B.  09. 

When  the  allegations  of  the  petition  are  insufficient,  the  objection  may 
be  taken  by  a  demurrer,  but  a  demurrer  is  not  a  proper  mode  to  raise  a 
question  as  to  the  sufficiency  of  the  allegations  on  the  ground  that  they 
are  not  precise  and  definite.    Orem  &,  Son  v.  Ha  r ley,  3  B.  R.  263. 

A  plea  in  abatement  of  the  pendency  of  other  proceedings  in  bank- 
ruptcy instituted  by  the  petitioning  creditor  must  show  Jurisdiction  in  the 
court  whose  proceedings  are  so  set  up.  In  re  John  T.  Balch,  3  McLean, 
221. 

A  general  demurrer  which  is  good  only  as  to  one  of  the  several  acts 
of  bankruptcy  alleged  in  the  petition  can  not  be  sustained.  In  re  Kenyon 
&  Fenton,  6  B.  R.  238;  s.  c.  1  Utah  Ter.  47. 

The  debtor  may  at  the  same  time  demur  to  the  sufficiency  of  the  alle- 
gations of  the  petition,  and  file  an  answer  denying  the  acts  of  bankruptcy. 
In  re  Nickodemus,  3  B.  R.  230;  s.  c.  1  L.  T.  B.  140;  s.  c.  2  O.  L.  N.  49; 
s.  e.  16  Pifts.  L.  J.  233. 

Objections  to  the  maintenance  of  the  proceedings  may  be  made  by  a 
motion  to  set  aside  the  petition.    In  re  Melick,  4  B.  R.  97. 

When  a  motion  to  dismiss  has  been  filed,  attention  must  first  be  given 
to  that,  unless  it  is  waived.    Hunt  v.  Pooke,  5  B.  R.  161. 

On  the  overruling  of  a  demurrer,  the  court  may  adjudge  the  debtor  a 
bankrupt  on  the  allegations  of  the  petition,  and  he  will  have  no  legal 
right  to  complain.  It  is  in  the  discretion  of  the  court  to  say  whether  he 
shall  make  a  new  choice  of  defense  or  not.    In  re  A.  Benham,  8  B.  R.  94. 

If  the  debtor  demurs  to  the  petition  on  the  return  day,  and  the  hearing 
is  postponed  to  a  subsequent  day,  he  thereby  waives  his  right  to  demand 
a  Jury  trial  upon  the  overruling  of  the  demurrer.    Ibid. 

If  the  petition  sets  forth  an  act  of  bankruptcy  on  the  part  of  one  of 
the  debtors,  but  not  of  all,  it  may,  when  a  demurrer  is  sustained,  be  re- 
tained as  to  him  and  dismissed  as  to  the  others.  In  re  Redmond  &  Martin, 
9  B.  R.  408. 

The  questions  at  issue  on  the  petition  and  the  denial  of  bankruptcy 
are  questions  solely  between  the  petitioning  creditor  and  the  debtor,  with 
which  no  outside  pai*ty,  sustaining  merely  the  relation  of  a  person  who 
claims  to  be  a  creditor,  can  be  permitted  to  interfere.  A  mere  creditor 
can  have  no  concern  in  the  matter  before  adjudication.  In  re  Boston 
R.  R.  CJo.,  5  B.  It  232;  in  re  Bush,  6  B.  R.  179;  s.  c.  6  W.  J.  276;  Button  v. 
Freeman,  5  Law  Rep.  447. 

Any  creditor  has  a  standing  in  court  to  be  heard  touching  the  proceed- 
ings in  any  case  prior  to  the  adjudication,  if  he  shows  by  proof  satisfactory 
to  the  court,  that  he  is  in  fact  a  creditor,  and  that  his  interests  will  be 
affected  by  the  adjudication.  A  formal  and  technical  proof  is  not  neces- 
Barj'.  A  petition  by  an  alleged  creditor  against  his  debtor  to  compel  a 
submission  of  his  estate  to  the  bankrupt  court  is  not  a  mere  suit  inter 
partes.    It  rather  partakes  of  the  nature  of  a  proceeding  in  rem,  in  which 
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every  actual  creditor  has  a  direct  Interest.  The  proceeding  la  snmniary, 
and  in  a  high  degree  informal,  and  it  should  be  free  from  technical  em- 
barrassment. No  one  is  entitled  to  be  heard  thereon  who  has  no  interest 
to  protect.  To  Justify  an  intervention  the  object  or  purpose  disclosed  must 
be  one  which  in  a  legal  sense  is  meritorious  and  not  purely  officious;  there- 
fore the  facts  alleged  as  ground  of  intervention  must  be  such  as  entitle 
the  applicant  to  consideration.  The  court  must  be  able  to  see  that  the  in- 
tervention may  serve  some  useful  purpose,  either  in  protecting  the  rights 
of  the  applicant,  or  those  of  the  creditors  at  large.  In  re  Boston  B.  R.  Ck)., 
(j  B.  R.  209,  222;  s.  c.  9  Bhitch.  101,  409;  Bonnet  v.  James,  1  N.  Y.  Leg.  Obe. 
310;  in  re  Heusted,  5  Law  Rep.  510;  Clinton  v.  Mayo,  12  B.  R.  39. 

No  creditor  can  appear  and  contest  the  proceedings  until  he  proves 
his  debt    Button  v.  Freeman,  5  Law  Rep.  447. 

The  creditor  who  is  charged  by  the  petition  with  receiving  a  preference 
may  appear  and  oppose  the  adjudication.  In  re  Heusted,  5  Law  Rep.  510; 
Clinton  V.  Mayo.  12  B.   R.  39. 

A  petitioning  creditor  who  has  tiled  a  prior  petition  in  another  court  may 
intervene.    In  re  Boston  R.  R.  Co.,  G  B.  R.  209;  s.  c.  9  Blatch.  101. 

A  creditor  who  has  received  a  mortgage  which  is  liable  to  be  assailed 
as  a  preference  may  intervene.  In  re  Walter  S.  Derby,  8  B.  R.  106;  s.  c. 
6  Ben.  232. 

An  attaching  creditor  may  intervene  and  oppose  the  adjudication.  In 
re  S.  Mendelsohn,  12  B.  R.  533;  s.  c.  3  Saw.  343;  in  re  Hatje,  12  B.  R.  548; 
s.  c.  «  Biss.  43G;  in  re  Francis  M.  Jack,  13  B.  R.  29<>;  s.  c.  1  Woods.  549; 
in  re  C.  G.  Seraflford,  14  B.  R.  1.S4;  s.  c.  15  B.  R.  1(>4;  s.  c.  4  Cent.  L.  J.  19. 

An  attaching  creditor  may  intervene  to  conte^^t  an  adjudication  upon 
the  merits  a.s  well  as  to  claim  tliat  the  court  has  no  Jurisdiction  of  the  case. 
In  re  Elias  O.  Williams.  14  B.  R.  132. 

An  atta(!hinj;  creditor  who  intervenes  to  oppose  an  adjudication  may  take 
advantjijjie  (»f  any  defense  availal>le  to  the  delitor.     Ibid. 

An  attacliinj:  creditor  may  contest  tlie  adjudication  on  the  ground  that 
the  proper  proportion  of  creditors  has  not  joined  in  the  petition.  In  re 
C.  (J.  Scrafford,  14  B.  R.  ISH:  s.  c.  15  B.  R.  KM;  s.  c.  4  Cent.  L.  J.  19. 

An  objection  to  defects  in  the  petition  may  be  made  even  at  the  hearing. 
The  objection  Is  in  th(^  nature  of  a  motion  in  arrest  of  Judgment.  In  re 
Waite  &  Crocker,  1   H.   U.  373:  s.  c.  Lowell,  207. 

Tlie  process,  i»lca clings,  and  proccedinirs  in  a  ca-se  of  involuntary  bank- 
ruptcy must  be  n^^anied  as  jjovt'rned  and  controlled  by  the  rules  and 
repriilations  j)rcs<ril)ed  in  the  trial  of  civil  actions  at  common  law.  Ins.  Co. 
V.  Conistock.  S  H.   K.  Mr.:  s.  c.  \i\  Wall.  2r)S. 

A  nsTSdiiablc  construction  rcciuiri^s  the  de])tor's  allegations  to  be  reduced 
to  wrilinjr.  and  in  snch  form  as  to  raise  an  issue  in  analogy  to  issues  in 
other  cas(»s  triaMc  ]>y  a  Jury.  'I'Ih^  word  "  alle.sj:ations  "  is  used  in  the  sense 
of  ijlc.'HliriL's.  as  nicMniiii;  a  fniMnal  sinti'nicnt  of  tlie  acts  of  bankruptcy  in 
(lie  petitinn.  and  a  lilvc  f<inii.il  defense  of  the  do])tor  thereto,  either  a 
^-'(MUMal  denial  wliich  will  pot  in  issue  :dl  the  facts  stated  in  the  petition. 
or  a  statt'inent  nf  niiy  matters  in  avoidance  accordinp"  to  the  rules  jjovern- 
iiii:  iileadiu.i^s  in  common-law  caves.     In  re  Sntlierlaud.  1  B.  R.  531;  s.  c.  1 
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Deady,  344;  in  re  Alexander  Findlay,  9  B.  R.  83;  &  e.  5  Biss.  480.    Contra, 
in  re  Heydette,  8  B.  R.  333. 

Form  No.  61  is  the  form  of  the  order  to  be  entered  by  the  court  It  Ib 
not  an  act  or  allegation  of  the  debtor,  but  Is  an  order  of  the  court  based 
upon  the  allegation  of  the  debtor  previously  presented  or  communicated  to 
the  Qourt  in  some  form,  either  orally  or  in  writing.  In  re  Alezandeij 
Findlay,  9  B.  R.  83;  s.  c.  5  Biss.  480;  in  re  Sutherland,  1  B.  R.  531;  s.  c.  1 
Deady,  344.  Contra,  Phelps  v.  Classen,  3  B.  R.  87;  s.  c.  1  Wool.  204;  in  re 
Dunham  &  Orr,  2  B.  B.  17;  s.  c.  2  Ben.  488;  s.  c.  1  L.  T.  B.  89;  in  re 
Heydette,  8  B.  R.  333;  in  re  Hawkeye  Smelting  Co.,  8  B.  R.  386. 

The  answer  should  be  made  under  oath.  The  general  rule  in  all  courts  is 
to  require  a  pleading  or  petition  to  be  answered  in  as  solemn  a  manner  as 
it  is  required  to  be  made.  In  re  Alexander  Findlay,  9  B.  R.  83;  s.  c.  5  Biss. 
480.    Contra,  in  re  Gebhardt,  3  B.  R.  268;  in  re  Heydette,  8  B.  R.  333. 

The  objection  that  the  petition  is  not  duly  signed  and  verified  is  waived 
by  putting  in  a  denial  of  the  act  of  bankruptcy,  and  a  demand  for  a  trial. 
By  such  an  act  the  debtor  waives  not  only  the  necessity  of  an  order  to 
show  cause,  but  the  necessity  of  proof  of  the  authority  of  the  person 
signing  the  petition,  and,  in  fact,  of  any  verification  whatever.  Proof  of 
the  authority  of  a  person  signing  a  creditoi's  petition  in  a  representative 
capacity,  and  a  verification  of  the  petition,  like  the  accompanying  proof  of 
the  petitioning  creditor's  debt  and  deposition  as  to  the  alleged  act  of  bank- 
ruptcy, are  requisite  only  to  authorize  the  making  of  an  order  to  show 
cause.  When  that  is  done  their  oflice  is  accomplished,  and  they  never  can 
be  and  never  are  of  any  other  or  further  use  in  the  case.  In  re  Moses  A. 
McNaughton,  8  B.  R.  44. 

The  debtor  may  deny  that  the  petitioner  is  a  creditor,  and  by  proofs 
maintain  such  denial.  The  act  provides  that  if  the  debtor  proves  that  the 
facts  set  forth  in  the  petition  are  not  true,  the  proceedings  shall  be  dlsr 
missed.  The  facts  set  forth  in  the  petition  are  all  those  which  are  neces- 
sary to  make  it  the  duty  of  the  court  to  adjudge  the  debtor  a  bankrupt; 
that  is  to  say,  there  must  be  before  the  court  a  creditor  with  a  provable 
debt  to  the  required  amount,  and  there  must  be  established  an  act  of 
bankruptcy  within  six  months  before  the  filing  of  the  petition.  It  must 
also  be  alleged  and  shown  that  the  debtor  owes  provable  debts  to  the 
amount  of  |300.  Unless  all  these  concur,  the  petitioner  has  no 
right  to  prosecute  the  petition,  and  however  he  may  be  able  to 
prove,  or  does  prove,  the  commission  of  acts  of  bankruptcy,  he  is  not  by 
law  clothed  with  the  right  or  power  to  begin  or  sustain  a  prosecution  or 
ask  a  decree.  In  re  Cornwall,  6  B.  R.  305;  s.  c.  9  Blatch.  114;  in  re 
Ouimette,  3  B.  R.  566;  s.  c.  1  Saw.  47. 

The  debt  and  the  act  of  bankruptcy  taken  together  constitute  the  cause 
of  action.  The  defense  set  up  may  go  to  either  or  both  of  these  matters, 
and  there  may  be  several  defenses  to  each,  but  they  must  be  separately 
stated  — that  is,  so  that  each  one  will  stand  or  fall  by  itself  without  the 
aid  of  the  other.    In  re  Ouimette,  3  B.  R.  566;  s.  c.  1  Saw.  47. 

It  is  nowhere  expressly  or  impliedly  said  that  one  who  can  furnish  proof 
which,  unexplained  and  uncontradicted,  would  show  prima  facie  that  he  is 
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a  creditor,  may  file  a  petition,  or  that  a  party  may  be  adjudged  a  bank- 
rupt upon  such  petition.  The  objection  that  the  petitioner  is  not  a 
creditor  goes  not  only  to  his  disability,  but  to  the  jurisdiction  of  the 
cause.  It  would  be  monstrous  injustice  if  parties  were  not  only  liable  to 
be  proceeded  against,  but  must  necessarily  be  adjudged  bankrupts,  sub- 
mit to  a  warrant  and  be  dispossessed  of  all  their  property  at  the  instance 
of  any  one  and  every  one  who  either  dishonestly  or  by  mistake  was  able 
to  present,  by  petition  and  affidavits,  prima  facie  evidence  of  a  debt,  when 
in  truth  none  existed.  It  might  often  happen  that  the  only  aot  of  bank- 
ruptcy alleged  depended  for  its  character  upon  the  very  question  whether 
any  debt  was  owing  to  the  iwtitioner;  and  if  a  mere  prima  facie  case 
shown  by  the  petition  precluded  further  inquiry  on  that  question,  a  party 
might  be  declared  a  bankrupt,  his  property  be  subjected  to  administration 
under  the  law,  and,  in  the  end,  it  would  appear  that  the  petitioner,  having 
no  debt,  no  act  of  bankruptcy  had  been  committed,  and  the  whole  proceed- 
ing, injurious  as  it  must  be,  was  wholly  groundless.  In  re  Ck)rnwall,  6  B. 
R.  305;  s.  c.  9  Blatch.  114. 

When  the  petition  sets  forth  the  several  acts  of  bankruptcy  alleged  con- 
junctively, the  denial  in  the  answer  sliould  be  in  the  disjunctive,  and  in 
such  form  as  to  fully  deny  either  of  the  intentions  imputed  to  the  debtor. 
In  re  S.  T.  Smith,  3  B.  K.  377;  s.  c.  4  Ben.  1;  s.  c.  1  L.  T.  B.  147. 

A  proceeding  in  bankruptcy  is  not  an  action  to  collect  a  debt,  but  to 
procure  an  adjudication  of  bankruptcy,  and,  therefore,  a  plea  of  tender  of 
tlie  amount  due  the  petitioner  can,  under  no  circumstances,  be  a  defense  to 
it.  Tlie  allegation  of  the  petition  is,  that  the  party  is  not  only  indebted  to 
the  petitioner,  l)ut  that  he  has  conimitttHl  an  act  of  bankruptcy.  To  this 
it  is  no  sufficient  answer  to  allege  a  tender  of  the  amount  due.  The  court 
will  not  presume  that  the  petitioner  is  the  only  creditor.  If,  in  fact,  there 
are  no  other  creditors,  the  plea  sliould  contain  an  allegation  to  that  effect. 
A  i)Iea  containing  such  an  allejxation  would  not  be  a  good  defense.  In  re 
Ouimette,  3  B.  U.  .")(;(>;  s.  c.  1  Saw.  47. 

If  the  debtor  provi^s  that  there  are  no  other  creditors  to  the  requisite 
amount  to  proceed  ajrainst  liiui  under  the  bankruptcy  act,  and  tenders 
the  auiouni  due  on  the  p(»titiuning  creditor's  claim,  together  with  the 
costs  of  the  procccdinsrs,  the  proceedings  will  be  dismissed.  In  re  Daniel 
Sheeliau,   S  B.   B.   .'>.">o. 

If  the  lender  of  payment  do(»s  not  include  the  costs,  the  debtor  nmst  pay 
full  costs,  as  upon  an  adjudication,  after  hearing,  if  the  proceedings  are 
dismissed.     Ibid. 

If  the  ])etiriouin^  (rcdit«)r.  after  tlie  tiling  of  the  petition,  obtains  an 
order,  in  the  ^uit  iusiitnt(Ml  in  a  St.itc  court  for  the  arrest  of  the  bank- 
rupt and  ;mothci%  but  instructs  the  slicriff  not  to  arrest  the  bankrupt,  a  vol- 
untaiy  surrcudci-  nud  tiiviim-  of  bnil  in  tliat  action  will  not  be  a  sufficient 
ground  for  disiiiis^iiiLr  the  pctiiidn.  nlilKuiLdi  tlie  debt  which  constitutes  the 
rnnso  of  jutioii  in  Imih  cMsrs  is  ilir  snnic.  A  person  proceeded  against  as 
a  l>nidvriipf  dors  imt  liy  vnlnnt.-nily  pLMcinir  himself  under  arrest,  or  in  jail. 
or  in  jiny  ntlici-  phicc  of  .'nnHn«nii'nt.  i-einove  himself  from  the  effei't  of  the 
ltanl;ni[ilcy  Inu'.     In  v  (leorue  Mrrkle.  Ti  Km.  H. 
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The  debtor  may  set  up  a  claim  for  unliquidated  damages  arising  out  of 
a  contract,  as  a  set-ofiF  or  counterclaim  against  the  petitioning  creditor's 
debt.    In  re  Osage  V.  &  S.  K.  K.  K.  Oo.»  9  B.  R.  281;  s.  c.  1  Cent.  L.  J.  33. 

Where  a  debtor  has  committed  an  act  of  bankruptcy,  he  cannot  dischargei 
himself  from  his  legal  liability  for  such  act  by  subsequent  rescission  or 
undoing  thereof.    In  re  Thomas  Kyan,  2  Saw.  411. 

A  feme  covert  may  avail  herself  of  her  coverture  to  defeat  the  debt 
which  is  the  basis  of  proceedings  in  bankruptcy.  In  re  Schlichter  et  al.,  2 
B.  R.  SSG;  in  re  Rowland,  2  B.  R.  357;  in  re  Rachel  Gk)odmau,  8  B.  R.  380; 
s.   c.   5  Biss.   401. 

When  a  note  is  given  by  a  feme  covert,  it  must  appear  on  the  face  that 
it  was  given  with  the  intent  to  bind  her  separate  estate,  or  there  must  be 
allegations  that  it  was  given  for  the  benefit  of  her  separate  estate,  or  in 
the  course  of  trading  transactions  which  she  is  authorized  to  engage  in  by 
law.    In  re  Rowland,  2  B.  R.  357;  in  re  Schlichter,  2  B.  R.  336. 

A  married  woman,  living  separate  and  apart  from  her  husband,  may, 
under  the  laws  of  California,  contract  a  valid  debt,  which  can  be  enforced 
against  her.    In  re  Julia  Lyons,  2  Saw.  524;  s.  c.  1  A.  L.  T.  (N.  S.)  167. 

A  person  who  is  so  unsound  of  mind  as  to  be  wholly  incapable  of  man- 
aging his  affairs  can  not,  in  that  condition,  commit  an  act  for  which  he  can 
be  force!  into  bankruptcy  by  his  creditors  against  the  objection  of  his 
guardian.  In  re  Marvin,  1  Dillon,  178;  s.  c.  3  C.  L.  N.  31M;  in  re  Mitzel,  3 
Cent.  L.  .7.  555. 

The  denial  of  a  fraudulent  intent  to  give  a  fraudulent  preference  involves 
a  confession  of  an  intent  to  give  a  preference,  though  not  a  fraudulent 
one.  Such  a  preference  is  an  act  of  bankruptcy.  In  re  R.  Sutherland,  1 
B.  R.  531;  s.  e.  1  Deady,  344. 

A  corporation  by  appearing  and  answering  a  petition  thereby  admits 
that  it  may  be  proceeded  against  in  bankruptcy,  and  can  not  afterward 
object  that  the  petition  does  not  allege  that  it  is  a  moneyed,  busluess  or 
commercial  cori>oratlon.  In  re  Oregon  B.  Printing  Co.,  13  B.  R.  503;  s.  c. 
11  Pac.  L.  R,  233;  s.  c.  3  Cent.  L.  J.  515. 

Irrelevant  or  Immaterial  matter  in  a  pleading  may  be  stricken  out,  al- 
though it  is  a  denial  of  an  immaterial  allegation  in  a  prior  pleading.  In  re 
Oregon  B.  Printing  Co.,  13  B.  R.  199;  s.  c.  14  B.  R.  405;  s.  c.  3  Saw,  614. 

When  the  case  is  brought  to  a  hearing  on  petition  and  answer,  and  the 
answer  denies  material  averments  contained  in  the  petition,  the  averments 
must  be  regarded  as  disproved,  unless  they  are  conclusively  presumed  by 
law.  Wells  et  al.  (ex  parte  H.  B.  Claflln  &  Co.),  1  B.  R.  171;  s.  c.  1  L.  T.  B. 
20;  s.  c.  7  A.  L.  Reg.  163. 

It  Is  a  well-settled  rule  of  pleading,  that  a  traverse  or  denial  must  not 
be  taken  on  a  mere  matter  or  conclusion  of  law,  for  the  effect  would  be  to 
submit  the  question  of  law  to  the  Jury  rather  than  to  the  court.  But  when 
the  conclusion  is  a  mixed  one  of  law  and  fact,  then  it  is  clearly  traversable, 
and  the  Issue  raised  thereby  triable  by  a  Jury,  under  the  direction  of  the 
c-ourt  as  to  the  law.  The  sale  of  his  property  by  a  debtor  is  not  necessarily 
an  act  of  bankruptcy.  It  dei>ends  upon  the  Intent  with  which  It  is  done, 
and  as  this  intent  is  not  a  mere  conclusion  of  law,  but  of  law  and  fact 
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compounded,  it  may  be  traversed  or  denied.  In  re  Silverman,  4  B.  R.  523; 
fl.  c.  2  Abb.  C.  C.  243;  s.  e.  1  Saw.  410. 

Although  the  Intent  to  prefer  is  a  necessary  ingredient  in  the  alleged 
act  of  bankruptcy,  yet  if  a  preference  is  a  necessary  oonsequence  of  the 
facts  admitted  in  the  answer,  the  law  conclusively  presumes  the  intent  to 
prefer,  and  the  intent  can  not  be  denied  and  tried  as  an  issue  of  fact. 
When,  by  law,  the  consequences  must  necessarily  follow  the  act  done,  the 
presumption  is  ordinarily  conclusive,  and  can  not  be  rebutted  by  any  evi- 
dence of  intention.  In  re  Silverman,  4  B.  R.  523;  s.  c.  2  Abb.  O.  O.  24S; 
s.  c.  1  Saw.  410;  in  re  S.  T.  Smith,  3  B.  R.  377;  s,  c.  4  Ben.  1;  s.  c.  1  L.  T. 
B.  147;  in  re  Thomas  Ryan,  2  Saw.  411. 

Au  allegation  in  the  answer  as  to  the  value  of  property  which  the  debtor 
owns  and  holds,  is  simply  surplusage  and  immaterial,  and  ought  to>  be 
stricken  out,  but  it  is  no  grouud  for  a  demurrer.  A  plea  of  a  tender  of  the 
petitioner's  debt  may  be  stricken  out  as  immaterial.  Objections  to  the 
sufficiency  of  an  answer  may  be  taken  by  demurrer.  When  a  demurrer  to 
an  answer  is  overruled,  the  petitioner  may  be  permitted  to  reply  on  pay- 
ment of  costs.    In  re  Ouimette,  3  B.  R  566;  s.  c.  1  Saw.  47. 

If  the  denial  of  the  allegation  in  the  petition  Is  not  in  proper  form,  the 
proper  course  is  to  move  to  strike  the  paper  from  the  file,  and  to  vacate  the 
subsequent  record  and  order  made  thereon.    In  re  Heydette,  8  B.  R.  333. 

When  the  answer  consists  merely  of  the  denial  contained  in  Form  No. 
61,  no  replication  is  needed.  In  re  Dunham  &  Orr,  2  B.  R.  17;  s.  c.  2  Ben. 
488;  s.  c.  1  L.  T.  B.  81). 

If  the  petitioning  creditor  is  declared  a  bankrupt,  his  assignee  may  be 
substituted  as  a  petitioner  in  his  place,  and  prosecute  the  petition.  In  ro 
B.  F.  Jones,  7  B.  R.  50(5. 

The  ronieilios  of  an  assijjnee  under  the  law  are  regulated  by  the  same 
provisions  that  control  the  rights  of  other  parties.  He  can  not  in  any  way 
secure  from  nn  insolvent  dcl)tor  a  preference  over  other  creditors  for  the 
estate  whicii  he  is  administering.  He  must  adopt  the  only  remedy  which 
tlie  law  aliows  hiin  in  tlie  performan(*e  of  his  duty  to  collect  the  assets  of 
the  bankrupt,  and  that  is  tlie  tiling  of  a  petition  in  l>ankruptcy  against  the 
bankrupt's  insolvent  debtor.     Ibid. 

A  motion  for  an  adjudication  upon  or  notwithstanding  the  resiK)ndent's 
answer  may  l)e  denied,  and  the  case  allowed  to  proceed  to  trial  upon  the 
merits.      In  re  Safe  D.  iV   S.  Inst.,   7  B.  R.  :^02, 

A  Jury  can  not  he  demanded  on  any  day  l)ut  the  return  day.  By  consent 
of  parties,  an  adjnnrned  day  may  1m'  held  to  l>e  the  same  in  all  respect.s  as 
the  return  day.  In  re  (J.  iV  II.  Tnpke,  1  Hen.  :U2;  in  re  Gebhardt,  3  B.  R. 
::()S:  in  re  Sherry,  S  R.  U.  1  I'J;  Clinton  v.  Mayo,  12  B.  K.  .31>. 

If  tlie  petition  m;is  not  siirned  orlirliially  l)y  the  requisite  number  of 
creditors,  and  was  only  made  eoiii])l('te  by  the  tiling  of  an  intervening  peti- 
tion after  the  nMiirn  day.  tlie  debtor  may  demand  a  jury  trial  on  the  day 
when  such  inierv<'iiiiiL'  pot il ion  is  filed.  In  re  J.  M.  Kintner.  22  Pitts. 
L.  J.  loi). 

If  the  debtor  demand  a  jury  trial,  the  court  may  issue  a  special  venire 
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to  summon  a  jury  to  try  the  issue.    In  re  Alexander  Findlay,  9  B.  R.  83; 
a  e.  5  Bias.  480;  in  re  Hawkeye  Smelting  Co.,  8  B.  R.  385. 

The  district  court  may  impanel  a  Jury  to  try  the  issue  of  bank- 
ruptcy  vel  non  during  a  vacation  as  well  as  in  term  time.  Lehman  v. 
Strassberger,  2  Woods,  554. 

Bvidence.—  The  burden  of  proof  rests*  upon  the  creditor.  Brock  v. 
Hoppock,  2  B.  R.  7;  s.  c.  2  Ben.  478;  in  re  Randall  &  Sunderland,  3  B.  R 
18;  s.  c  1  Deady,  557;  s.  c.  2  L.  T.  B.  69;  in  re  Leonard,  4  B.  R  563;  s.  c. 
2  L.  T.  B.  177;  in  re  Price  &  Miller,  8  B.  R  514;  in  re  Jelsh  &  Dunnebacke, 
9  B.  R.  412;  in  re  Scudder,  Wilcox  &  Ogden,  1  N.  Y.  Leg.  Obs.  325;  in  re 
Oregon  B.  Printing  Co.,  13  B.  R.  503;  &  c.  11  Pac.  L.  R  233;  s.  c.  3  Cent 
L.  J.  515. 

A  paper  sworn  to  and  filed  by  an  officer  of  a  corporation  is  competent 
evidence  against  it,  but  is  not  conclusive.  In  re  Oregon  B.  Printing  Co., 
13  B.  R  503;  a  c.  11  Pac.  L.  R  233;  a  c.  3  Cent  L.  J.  515. 

A  defense  which  has  been  stricken  out  of  the  case  may  be  given  in 
evidence  as  an  admission.    Ibid. 

The  letters  of  the  debtor  are  admissible  in  evidence  against  an  attaching 
creditor  who  intervenes  to  oppose  an  adjudication.  In  re  Hatje,  12  B.  R. 
548;  a  c.  6  Biss.  436. 

The  admissions  of  the  debtor  made  in  the  course  of  an  examination  upon 
supplemental  proceedings,  when  duly  authenticated  under  section  905,  are 
admissible  in  evidence  against  him.    In  re  Rooney,  6  B.  R.  163. 

The  district  court  has  plenary  power  to  compel  the  examination  of  all 
papers  and  books  of  the  debtor,  or  in  his  possession,  if  pertinent  to  the 
issue  and  required  for  the  protection  of  the  rights  and  interest  of  the 
petitioning  creditor.    In  re  Mendenhall,  9  B.  R  285. 

.  The  provisions  of  section  724  are  peculiarly  stringent,  and  when  a  court 
is  asked  to  enforce  it  a  plaih  case  must  be  presented  for  its  interposition. 
Thei^  is  no  limitation  in  regard  to  the  kind  of  action  at  law  which  must  be 
on  trial  in  order  to  entitle  either  party  to  the  benefit  of  the  statute.  A  pro- 
ceeding in  bankruptcy  is  within  its  purview.    Ibid. 

When  the  debtor  omits  to  call  a  witness  who  Is  conversant  with  all  the 
facts  and  might  explain  doubtful  points,  the  presumption  is  against  him. 
Curran  v.  Munger,  6  B.  R.  33;  in  re  Thomas  Woods,  7  B.  R  126;  s.  c.  29 
Leg.  Int  236;  a  c.  20  Pitts.  L.  J.  21. 

If  the  counsel  for  the  petitioner  omits  to  prove  a  particular  fact,  under 
the  impression  that  it  has  been  proven,  the  court  may  allow  him  to  supply 
the  omission  even  after  the  commencement  of  the  argument  of  the  case. 
In  re  Munn,  7  B.  R  468;  a  c.  3  Bisa  442. 

When  the  evidence  all  points  one  way,  and  there  is  no  question  of  fact 
to  be  submitted,  the  court  may  direct  the  jury  to  render  their  verdict  for 
the  party  entitled  to  it  Hardy  v.  Clark,  3  B.  R  385;  a  c.  1  L.  T.  B.  151; 
a  c.  3  L.  T.  B.  11;  a  c.  17  Pitts.  L.  J.  61;  a  c.  2  C.  L.  N.  121. 

Under  the  issue  made  by  the  denial  of  bankruptcy,  the  debtor  can  in- 
troduce proof  to  contradict  all  the  material  allegations  of  the  petition.  Evi- 
dence in  regard  to  the  indebtedness  is  admissible  under  the  issue.  In  re 
Skelley,  5  B.  R  214;  s.  c.  3  Biss.  260. 
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The  creditor  must  establish  his  debt  before  proceeding  to  show  acts  of 
bankruptcy.  Brock  v.  Hoppock,  2  B.  R.  7;  s.  c.  2  Ben.  478;  Moore  v.  Na- 
tional Exchange  Bank  of  Columbus,  1  B.  II.  470;  s.  c.  2  Bond,  170;  s.  c. 

1  L.  T.  B.  74;  Foster  v.  Remick,  1  N.  Y.  Leg.  Obs.  232;  s.  c.  5  Law  Rep.  40(5. 
Quaere,  When  the  debtor  intends  to  deny  that  he  owes  the  petitioning 

creditor  debts  to  the  requisite  amount,  ought  he  not  to  raise  that  question 
before  going  to  the  jury  on  the  alleged  acts  of  bankruptcy?  Phelps  v. 
Classen,  3  B.  R.  87;  s.  c.  1  Wool.  204;  Foster  v.  Remick,  1  N.  Y.  Leg.  Obs. 
232;  s.  c.  5  Law  Rep.  400. 

While  the  c^urt  may  in  a  case  where  the  facts  are  undisputed  take  a 
question  from  the  jury  and  dispose  of  it  as  a  matter  of  law,  and  will 
generally  do  so  in  a  case  entirely  free  from  doubt,  yet  whether  the  court 
will  do  so  or  not  is  in  all  cases  a  matter  of  discretion,  and  it  is  not  error 
to  send  it  to  the  jury  however  clear  the  ca^se  may  be.  In  re  Jelsh  & 
Duunebacke,  0  B.  R.  412. 

When  the  petition  is  against  two  partners,  one  of  whom  is  in  default, 
and  the  oilier  of  whom  contests  and  succeeds,  the  petition  must  be  dis- 
missed. Both  parties  must  be  found  guilty  imder  the  act  before  judg- 
ment can  l)e  entered  against  the  partnership.     Doan  v.  Compton  &  Doan, 

2  B.  R.  007. 

If  the  petitioner  proceeds  against  joint  debtors,  he  can  not  prevail  even 
as  to  one  by  proving  tiic  cunmiission  of  an  act  of  bankruptc3'  by  him. 
James  V.  Atlantic  Delaine  Co.,  11  B.  R.  3SJ0. 

The  motive  of  the  petitioner  in  [)rosecuting  the  petition,  or  tlie  co-opera- 
tion of  one  of  tlie  debtors,  or  his  motive  therefor,  can  have  no  possible 
elfect  in  determining  tlie  quality  of  the  acts  alleged  to  be  acts  of  bank- 
rui)tcy,  or  the  legal  couseqvieiict'  of  such  acts.  lOvidCnce  tending  to  show 
collusion  l)etween  them  should  be  rejected.  Hardy  v.  Binninger,  4  B.  R. 
2(12:  s.  c.  7  lUatch.  2r»2. 

The  pvlitioiiing  creditor  is  conlined  to  the  act  of  bankruptcy  alleged  in 
the  petition.     In  re  ,1  Mines  W.  Sykes.  5  Biss.  113. 

'I'he  debtor  can  not  be  adjudicated  bankrupt  for  committing  an  act  of 
bankruptcy  which  is  not  specially  set  forth  in  the  petition.  In  re  Potts  & 
(Jiirwood,  CrMbbc,  MV,);  m  re  J.  A.  cV:  II.  W.  8house,  Crabbe,  482;  in  re 
Jr.uics  W.  Sykes.  5  Hiss.  li;;. 

Estoppel.—  The  pendency  of  a  suit  in  a  court  of  law  on  a  distinct  and 
independent  diMunud  is  not  a  bar  to  the  tiling  of  a  proceeding  in  bank- 
rupt<-y.  The  petit ionirig  creditor  nuiy  prociM'd  to  an  adjudication  while  the 
suit  is  pendiuLT.  but  tin*  suit  will  be  annulled  and  surrendereil  by  an  adju- 
dication, it  is  true  th.it  the  p<'iit ioniuir  <'re(litor  can  not  carry  on  the  two 
in-oceci liners  at  the  same  time,  at  law  Un'  one  i)art  of  his  demand  and  in 
bankruptcy  for  another,  but  there  is  no  reason  why  lie  sliould  be  required 
to  abandon  his  suii  commenced  bet'ore  the*  tiling  of  the  petition,  until  it 
is  (letermincfl  wheiher  the  peiiiion  can  be  sustained.    Everett  v.  Derby,  5 

Law  i;'M»-  --•"• 

The  insiiiuiion  of  an  action  ai  law  and  tin*  recovery  of  a  judgment 
therein  after  the  lilim:  oT  tlie  pel  it  ion.  is  no  irround  for  dismissing  the  pro- 
ceediniis.     \'an  Kh'cck  v.  'I'luirher,  1   Penn.  L.  .1.  402. 
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• 

A  plaintiff  who  institutes  proceedings  in  bankruptcy  after  the  commence- 
ment of  his  action,  can  not  have  the  suit  postponed  until  the  proceedings 
in  banliruptcy  are  terminated.    Stewart  v.  Sonnebom,  51  Ala.  126. 

A  creditor  who  has  given  his  assent  to  a  transaction  is  estopped  from 
urging  it  as  an  act  of  bankruptcy.  Perry  v.  Lougley,  1  B.  R.  559;  B.  c.  1 
L.  T.  B.  34;  s.  c.  7  A.  L.  Reg.  429;  in  re  Schuyler,  2  B.  R.  549;  s.  c.  3  Ben. 
200;  s.  c.  2  L.  T.  B.  85. 

But  a  creditor  is  not  estopped  from  setting  up  an  assignment  as  an  act 
of  bankruptcy,  because  he  has  delayed  filing  his  petition  for  seventeen 
days  after  it  was  executed,  and  sought  information  concerning  the  estate, 
and  offered  to  sell  his  claim,  and  proposed  to  assent  to  it,  if  the  debtor  and 
the  assignee  would  surrender  the  property  assigned,  and  commit  its  dis- 
posal and  management  to  some  person  more  satisfactory  to  him.  Spicer  v. 
Ward,  3  B.  R.  512. 

If  the  petitioner  has  advised  the  making  of  an  assignment,  or  after  its 
execution  has  expressly  given  his  assent  to  it  he  will  be  precluded  from 
insisting  on  it  as  an  act  of  bankruptcy.  But  a  motion  to  have  the  penalty 
of  the  assignee's  bond  increased  Is  clearly  no  approval  of,  or  assent  to,  the 
assignment  Ferry  v.  Longley,  1  B.  R,  559;  s.  c.  1  L.  T.  B.  34;  s.  c.  7  A.  L. 
Reg.  429. 

If  the  petitioning  creditor  is  a  stockholder  in  a  corporation  against  which 
be  holds  the  claim,  and  is  present  at  a  meeting  when  a  resolution  is  passed 
to  give  a  security,  it  is  his  duty  to  protest,  and  see  if  the  stockholders  de- 
liberately intend  to  commit  an  act  of  bankruptcy.  His  failure  to  protest 
will  bind  him,  whichever  way  he  may  vote  upon  the  question.  In  re  Massa- 
chusetts Brick  Co.,  5  B.  R.  408;  s.  c.  4  L.  T.  B.  220. 

A  creditor  who  has  signed  a  composition  agreement  for  an  extension  of 
credit,  containing  a  stipulation  that  it  shall  not  be  binding  unless  it  is 
signed  by  all  the  creditors,  can  not  file  a  petition  until  a  sufficient  time 
elapses  to  ascertain  whether  all  the  creditors  will  become  parties  thereto. 
In  re  Potts  &  Garwood,  Crabbe,  469. 

If  a  creditor,  after  a  proposition  of  compromise  has  been  submitted  to 
him,  attaches  the  property  of  his  debtor,  this  is  such  an  unequivocal  act 
that  his  dissent  may  reasonably  be  presumed,  and  a  creditor  who  has 
signed  the  composition  may  then  file  a  petition.    Ibid. 

Creditors  who  have  taken  possession  of  the  entire  property  of  a  debtor 
under  a  general  assignment,  or  bill  of  sale  intended  to  prefer  them,  can 
not  set  up  the  nonpayment  of  a  note  as  an  act  of  bankruptcy.  In  re  Elias 
G.  Williams,  14  B.  R.  132. 

Creditors  who  have  obtained  a  preference  by  a  bill  of  sale  from  the 
debtor,  are  estopped  to  set  up  the  execution  of  the  same  as  an  act  of  bank- 
ruptcy.   Ibid. 

During  the  pendency  of  proceedings  in  involuntary  bankruptcy  the 
debtor  can  not  be  adjudged  a  bankrupt  on  a  voluntary  petition  filed  after 
the  filing  of  the  petition  of  the  creditors  against  him.  In  re  R.  R  Stewart, 
3  B.  R.  108.  Contra,  in  re  Philemon  Oanfield,  1  N.  Y.  Leg.  Obs.  234;  s.  c. 
5  Law    Rep.  415. 

If  all  the  creditors  prove  their  claims  under  the  subsequent  voluntary  pe- 
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tition,  they  thereby  waive  the  right  to  Insist  upon  going  back  and  proceed- 
ing under  the  prior  involuntary  petition.  In  re  Nounnan  &  Co.,  6  B.  R.  579; 
s.  c.  4  L.  T.  B.  228;  s.  c.  1  Utah  Ter.  44. 

If  the  special  verdict  found  by  the  jury  is  defective,  there  Is  a  mistrial 
and  tlie  ca.se  remains  pending  in  court  after  the  verdict  is  stricken  out.  In 
re  Robert  G.  King,  .3  Dillon,  3*>i. 

New  Trial.—  A  proceeding  in  l)ankruptcy  is  not  a  quasi  criminal  pro- 
ceeding. It  does  not  involve  anj'  charge  of  crime,  and  is,  like  every  other 
question  of  fact,  to  be  decided  by  tlie  weiglit  of  evidence  and  tried  like 
any  civil  case.  IncidentJil  to  the  trial  of  jury  causes,  all  courts  of  record, 
unless  speeially  restricttnl  from  its  exercise,  possess  the  power  of  revising 
verdicts  of  juries  and  setting  them  aside  in  all  civil  cases  in  their  discre- 
tion. In  re  It.  A.  I)e  Forrest,  I)  B.  IL  278;  in  re  Dunn  et  al.,  9  B.  R.  487; 
s.  c.  12  Blatch.  42. 

The  matter  decided  by  the  verdict  of  a.  jury  upon  a  mere  denial  of  the 
truth  of  tlie  petition,  is  as  to  the  act  of  bankruptcy  alleged,  and  that  is  all 
the  verdict  determines  eitlier  l)y  its  terms  or  legal  effect,  and  it  can  l)e 
pleaded  in  bar  only  to  a  ue^v  proceeding  in  bankruptcj'  for  the  same  act, 
'i'he  fact  of  partnership  in  a  procee<ling  against  alleged  partners,  while  it 
is  essential  to  the  maintaining  of  the  joint  petition,  yet.  like  the  fact  of  the 
petitioning  cnnlitor's  debt,  is  really  but  incidental  to  the  main  issue,  and 
the  verdict  adverse  to  the  i>etitioning  creditor  is  not  a  bar  to  a  subsequent 
action  at  law,  nor  does  it  conclude  either  fact.  In  re  Jelsh  &  Dunnebacke, 
9  B.  R.  412. 

A  new  trial  will  not  ])e  granted  on  account  of  an  error  in  the  charge, 
wlien  it  eould  liave  been  eorreeted  at  tlie  time  without  changing  tlie  result. 
Hamlin  v.  Pettibone,  10  B.  H.  172;  s.  e.  (»  Biss.  H57. 

If  new  evidenre  is  disc()vere<l  afti-r  tlie  trial,  tlie  bankrupt  may  make  an 
application  to  the  district  court  setting  forth  sufficient  facts  to  justify  the 
court  in  rec.pciiing  tlie  question  connected  with  the*  decree  and  asking  for 
a  reheariii'j.  'I'lu*  district  court  has  the  power  in  a  pro])er  case  to  entertain 
and  grant  siidi  an  ai»plic:ition.     In  re  (ircat  West.  Tel.  Co.,  .'>  Biss.  o.'lK 

If  the  conn  lias  no  jurisdiction  over  tlic  case,  an  attacliing  cnnlitor  may 
niovi'  to  set  ilie  proceedings  aside.  In  re  Togerty  iV  (Jerrity.  4  B.  R.  4ril: 
s.  c.  I  Saw.  2:;;i:  s.  c.  2  L.  T.  B.  174:  in  ri^  John  B.  Bergeron,  12  B,  R.  .38.'.: 
s.  c.  in  I'ac.  L.  It.  2.V,);  s.  c  2  Cent.  L.  J.  o()7. 

Notice  of  a  mot  ion  to  annul  an  adjudication  must  Ih'  served  upon  the 
iKinknipt.  foi-  he  lias  an  intor,'st  in  the  continnanc<»  of  the  i^roceeditiLrs 
Avhicli  may  result  in  his  iliscliarire.     In  re  Bush,  (»  B.  R.  17*):  s.  c.  i»  W.  .1. 

Tlie  mere  sill iscription  of  a  di'cree  Is  not  per  se  an  adjudication.  The 
di'aft  of  an  nrdri*,  ilmnLrli  siiriicd.  muainiiii:  in  the  sole  ])ossession  and 
kn(»\vh'di:r  of  ihr  .iudu'e.  whrthcr  fm*  the  pnrpnse  of  further  consideration 
or  fur  any  ««ih»'i'  roa<nn.  is  subjcci  1<»  his  "mil ml,  and  not  final  so  as  to 
coikIikIc  him:  :ind  iimil  it  i<  in  SMinc  iiiannor  notitied  to  the  clerk  of  the 
cou.-r  or  to  niH-  «ir  tho  parties  in  snch  wise  that  this  ilecision  can  be  prop- 
erly "^:ii<l  ti»  lie  itrniiinlLz-atcd  <m-  Mnnniiiiccd.  it  (-(HirhKh^s  no  one.  This  is 
not  1(1  1m.  lal^ni  i.i  inipurt   thai   all  ord.-r^^  must  he  announced  f(n-mally  in 
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open  court,  or  that  orders  which  may  be  made  out  of  court  must  be 
formally  proclaimed,  but  there  must  be  something  tantamount  to  pro- 
mulgation or  delivery,  something  of  which  the  parties  to  be  affected  can 
have  or  can  obtain  ituowlcdge,  before  their  rights  can  be  said  to  have  re- 
ceived adjudication,  something  which  completes  and  authenticates  the 
Judicial  act    In  re  Boston  R.  R.  Co.,  6  B.  R.  222;  s.  c.  9  Blatch.  409. 

A  memorandum  signed  by  the  initials  of  the  Judge  directing  that  an 
order  of  adjudication  be  entered  is  not  an  adjudication,  nor  can  such  ai^ 
order  be  entered  nunc  pro  tunc.  The  test  is  whether  a  formal  order  of 
adjudication  has  been  entered.  Until  the  entry  of  such  formal  order  a  dis- 
continuance is  always  allowed  to  be  entered  if  desired  by  the  petitioning 
creditor.  A  direction  that  such  order  be  entered  is  no  more  than  the  de- 
cision of  the  Judge.  It  is  not  a  Judgment,  or  an  entry  on  the  files  of  the 
court  that  the  court  adjudges  thus  and  so.  The  form  of  an  adjudication 
is  prescribed  by  Form  No.  58.  Nothing  else  is  an  adjudication.  In  re 
Joseph  M.  Hill,  10  B.  R.  133;  s.  c.  7  Ben.  378;  a  c.  1  A.  L.  T.  (N.  S.)  421. 

A  motion  to  strike  out  a  default  and  an  adjudication  thereon  is  too  late 
when  it  is  made  after  a  delay  of  several  days,  during  which  time  the 
debtor  has  delivered  the  list  of  his  creditors  to  the  marshal,  and  could  in 
no  case  be  entertained  without  the  most  ample  and  satisfactory  excuse  for 
the  delay.    In  re  J.  Neilson,  7  B.  R.  505. 

The  defense  that  the  debt  of  the  petitioning  creditor  is  based  upon  the 
sale  of  intoxicating  liquors  is  not  one  fo  be  favored  by  the  courts,  and 
hence  the  facts  must  be  stated  fully  and  particularly,  in  order  that  the 
court  may  see  that  the  case  comes  within  the  law.    Ibid. 

The  granting  of  a  rehearing  opens  a  decree  and  suspends  its  operation. 
In  re  Boston  R.  R.  Co.,  G  B.  R.  222;  s.  c.  9  Blatch.  409. 

No  mere  outside  creditor  has  a  right  to  ask  that  an  adjudication  shall  be 
annulled.  In  re  Bush,  6  B.  R.  179;  s.  c.  G  W.  J.  276;  Karr  v.  Whittaker, 
5  R  R.  123. 

An  agreement  to  dismiss  the  proceedings  In  bankruptcy  is  to  some  extent 
under  the  Jurisdiction  and  control  of  the  bankruptcy  court,  and  may  be 
set  aside  even  after  the  proceedings  have  been  dismissed,  upon  satisfactory 
proof  that  it  was  obtained  by  fraud  or  given  inadvertently  or  improperly, 
under  a  mistake  of  fact.     In  re  Francis  J.  Buler,  7  B.  R.  552. 

A  release  given  to  the  assignee  after  the  proceedings  in  bankruptcy  have 
been  dismissed  can  not  be  set  aside  by  the  bankruptcy  court.  The  case  has 
passed  out  of  the  Jurisdiction  of  the  bankruptcy  court,  and  will  not  be 
reinstated  for  the  purpose  of  deciding  a  new  controversy  which  has  arisen 
fiince  the  dismissal    Ibid. 

An  order  adjudicating  a  debtor  a  bankrupt,  made  after  the  return  day, 
but  upon  the  petition  of  a  creditor,  and  after  notice  to  and  appearance  by 
the  debtor,  though  it  may  be  irregular,  is  not  void,  and  can  not  be  collater- 
ally assailed.    Ilobson  v.  Markson,  1  Dillon,  421. 

An  adjudication  in  involuntary  bankruptcy  made  against  an  infant  can 
not  bo  ratified  by  him  after  he  becomes  of  age,  so  as  to  give  the  court  Juris- 
diction as  of  the  time  of  the  adjudication.  In  re  Walter  S.  Derby,  8  B.  R. 
106;  8.  c.  6  Ben.  232. 
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An  adjudication  against  an  infant,  who  does  not  appear  by  a  guardian 
ad  litem,  can  not  be  upiield.  It  is  an  adjudication  against  a  person  vmo 
has  no  legal  existence  so  as  to  be  proceeded  against  in  a  court  as  if  lie 
were  of  full  age.     Ibid. 

If  the  debtor  was  non  compos  mentis  at  the  time  of  the  adjudieatiou, 
the  adjudication  will  be  set  aside.    In  re  Alouzo  Murphy,  10  B.  K.  48. 

Where  an  attoraey  assumes  to  appear  and  give  any  waiver  of  time,  or 
anything  else,  and  to  admit  the  charge  brought  against  the  debtor,  the 
debtor  may  appear  within  a  reasonable  time  and  move  the  court  to  have 
the  proceedings  set  aside.  But  he  must  move  promptly,  to  show  that  he  is 
standiug  ui)ou  his  rights,  and  if  he  does  not,  the  court  will  refuse  the  mo- 
tion.   Leiter  v.  Pay  sou,  8  B.  R.  317;  s.  c.  9  B.  It.  205;  s.  c.  0  C.  L.  N.  157. 

The  mere  pendency  of  a  prior  petition  agaiusi  the  banl^rupt  in  another 
district  which  is  there  contested,  is  no  ground  for  setting  aside  an  adju- 
dication,   lu  re  William  Harris  et  al.,  6  Ben.  375. 

If  the  debtor  appeared  and  was  adjudicated  a  banlsrupt  on  liis  admission 
of  the  commission  of  the  alleged  act  of  banlcruptcj',  the  adjudication  will 
not  sul>sequently  be  set  aside  at  the  instance  of  other  creditors,  althou;;h 
the  debtor  did  not  commit  such  act  of  banliruptcy.  In  re  James  S.  Thoma.s. 
11  B.  K.  330;  s.  c.  7  0.  L.  N.  187. 

Costs.—  When  there  is  a  trial  by  jury,  the  docliet  fee  of  $20  to  the  attor- 
ney of  the  successful  party  is  taxal)le  as  part  of  the  costs.  There  is  a 
distinctit)n  Ix'tweeu  trial  and  judgment  without  a  trial.  The  pleadings 
may  l»e  tiled,  the  issuei^  made  up,  l)ut  until  the  jin*y  is  sworn  there  is  no 
trial,  ({union,  McMillan  &  Co.  v.  Scott  &  Allen.  2  B.  B.  80;  s.  c.  1  L.  T.  B. 
09;  s.  c.  7  A.  L.  Keg.  749. 

When  there  is  no  denial  and  no  contest,  no  docket  fee  can  Im?  allowed  to 
the  attorney  for  the  petitioning  creditor.     In  re  Mead  tV:  (.'o„  8  Phila.  174. 

When  the  i)etition  is  dismissed  by  order  of  the  court,  the  debtor  is  en- 
titled to  recover  from  the  petitioner  tlie  same  costs  that  are  allowed  by 
law  to  a  party  recoverinir  in  equity.  The  attorney's  fee  is  $20.  No  fee 
can  be  taxed  for  tlie  aliorney  for  tlie  petitioning  creditor.  Dundore  v. 
Coates,    n   H.    II.   :\i\4. 

AVlieu  it  ni>pears  iliat  the  delttor  was  guilty  at  the  time  the  petition  was 
tiled.  l>iil  lias  sinre  rediuiMl  tlie  peiitioiiini;  ireditor's  debt  below  $2.")ii,  by 
paynu'iits,  a  jii(l;^iiH'iit  luny  iu'  entered  tliat  lie  shall  pay  all  taxable  c-osts 
except  (Inckct  fci's  in.-ide  up  to  the  time  of  lilln.i:-  his  denial,  and  that  on 
sticli  pMyinciit   tlic  iti(»ccc(linir<  sli;ill  l»e  dismissed.     In  re  Skelly.  5  B.   U. 

214:  s.  c.  ::  i;iss.  •_'(;(». 

W'licu  the  pf'iitioii  is  <lismi'^<c(l.  the  jxMit ioniiiir  creditor's  debt  can  not  be 
set.  otT  .■ll:.•lill^t   ilic  cnsis  t.-ixcd   in  r.-iv<ir  ni"  the  rc^pninh'Ut.     In  re  Lowen- 

stcin.  :;  P..  K.  2';:i:  s.  c.  :;  luu.  iJ2. 

Il"  tlic  pi'dcccdiii-^  Mi'c  (li-i'ii<«'d  iipMii  ii.-iymciit  nf  the  pctitienin.ir  crcil- 
ilni-'s  ••l.'iiiii,  lie  is  miiIn  ciiiiMrd  1(1  Mirli  (•n<i'<  IIS  MIT  ;ill()\vt'd  to  party  recov- 
criiiL'  in  n  suit  in  i-qniiy.  \m  nllnw mice  c;in  be  made  for  disbursements  cr 
r«i'in'-<'I    t'er-;.      In   ic   l).-lll'n'l   SlicMiail.   ^   I'..    K.  .*>•"»■*>. 

II*  i1m>  iii.'iinn  lo  di-ni'--  i^  !'<.niid<'d  npi-n  new  and  iiknwible  cousidt-rn- 
linii-.  ill.'  (ni;rt  in  d*  n\  in-  il  T.a\  ivfn^c  i  i  .award  <-osls  a.irainst  (Mtlicr 
]jaiMy.     in   v<'    l>an'''l    Slifrli.i  ,i.   s   p..    K.   :;  j.'i. 


Discontinuance.  309 

Biscontiiitiance.—  None  of  the  creditors  who  have  Joined  in  the  petition 
-will  be  allowed  to  withdraw  unless  all  do  so.  In  re  Heffren,  10  B.  R.  213; 
&  c.  6  Blss.  156;  in  re  Edward  Sargent,  13  B.  R.  144;  in  re  Philadelphia 
Axle  Works,  1  W.  N.  126. 

If  they  were  induced  to  join  in  the  petition  by  false  representations,  they 
may  be  allowed  to  withdraw  on  discovering  the  truth.  In  re  Hefifren,  10 
B.  IL  213;  8.  c.  6  Biss.  156;  in  re  Edward  Sargent,  13  B.  R.  144. 

The  proceedings  in  involuntary  bankruptcy  may  be  withdrawn.  Hast- 
lng«  V.  Belknap,  1  Denio,  190. 

The  petitioning  creditor  may  dismiss  the  petition  without  giving  notice 
to  the  other  creditors.  There  is  nothing  in  the  bankruptcy  act  to  require 
such  notice  until  the  debtor  is  adjudged  to  be  a  bankrupt;  the  only  parties 
to  the  proceedings  are  the  petitioning  creditor  and  the  debtor.  The  peti- 
tioning creditor  has  entire  control  of  the  proceedings,  and  can  have  them 
dismissed  at  his  pleasure.  The  only  right  which  any  other  creditor  has,  is 
to  file  a  new  politlon,  or  to  ask  to  be  substituted  in  place  of  the  petitioning 
creditor,  under  the  last  clause  of  section  5026.  The  order  dismissing  the 
suit  may  bo  made  by  the  court,  upon  the  motion  of  the  attorney  for  the 
petitioning  creditor.  In  re  Oamden  Rolling  Mill  Co.,  3  B.  R.  590;  s.  c. 
2  L.  T.  B.  112. 

A  right  to  have  a  cause  discontinued  does  not  per  se  operate  as  a  discon- 
tinuance or  divest  the  court  of  jurisdiction.  Such  jurisdiction  continues 
until  there  is  an  actual  discontinuance.  Even  if  a  court  refusing  a  discon- 
tinuance commits  an  error  in  such  refusal,  that  does  not  oi)erate  as  a  dis- 
continuance.   In  re  Lacy,  Downs  &  Co.,  10  B.  R.  477;  s.  c.  12  Blatch.  322. 

If  the  order  of  discontinuance  is  not  to  take  effect  until  the  fees  of  the 
ch  rk  and  marshal  are  paid,  the  proceedings  are  actually  pending  until  the 
conditions  of  the  oilier  ore  complied  with,  whatever  may  be  the  hindrances 
that  arise  to  delay  such  compliance.    Ibid. 

The  proceedings  can  be  discontinued  only  by  an  order  of  the  court  on 
special  application,  especially  where  they  have  been  allowed  to  lie  for  a* 
considerable  length  of  time,  and  an  intervening  petition  has  been  filed. 
In  re  William  Buchanan,  10  B.  R.  97! 

If  the  iirocccdlngs  are  formally  adjourned  on  the  return  day,  the  pro- 
ceedings can  not  l)e  discontinued  until  tlie  adjourned  day.  In  re  Lacey, 
Downs  &  Co.,  10  B.  R.  477;  s.  c.  12  Blatch.  322. 

The  dismissal  of  the  proceedings  will  not  prevent  other  creditors  from 
Ii'btitutiug  new  proceedings.  In  re  Mendenhall,  9  B.  R.  380;  s.  c.  6  C.  L.  N. 
192. 

Tlie  creditor  can  not  dismiss  the  petition  after  the  debtor  has  been  ad- 
judged a  bankrupt.  Other  creditors  then  have  an  Interest  in  the  proceed- 
ings. If  the  parties  desire  to  make  a  settlement,  they  can  proceed  under 
S<ction  5103.  In  re  Sherburne,  1  B.  R.  558;  in  re  Lacey,  Downs  &  Co.,  10 
B.  R,  477;  s.  c.  12  Bhitch.  322. 

If  the  proceedings  are  dismissed,  an  order  reinstating  the  proceedings 
without  notice  to,  or  appearance  by,  the  debtor,  is  without  authority,  and 
nnv  adjudication  following  such  reinstatement  is  void.  Gage  v.  Gates,  15 
B.  R.  145;  s.  c.  02  Mo.  412. 
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The  expression  *•  such  debtor  "  has  relation  properly  only  to  the  debtor 
against  whom  a  petition  is  filed  by  creditors.  In  re  Thomas  McKeon,  11 
B.  R.  182;  a.  c.  7  Ben.  513. 

The  provisions  oi*  this  section  apply  solely  to  cases  where  there  has  been, 
an  adjudication!  and  confer  the  power  of  discontinuance  in  such  cases. 
Ibid. 

The  provisions  of  this  section  do  not  apply  to  cases  of  discontinuance 
where  there  has  been  no  adjudication,  or  restrict  or  take  awa3'  the  power 
of  discobtinuanfo  which  existed  in  such  cases  independently  of  this  sec- 
tion.    Ibid. 

AVhero  the  bankrupt  and  all  the  creditors  who  have  proved  their  debts 
are  \\  illiug,  the  petition  may  be  dismissed  and  the  proceedings  discon- 
tinued. In  re  W.  D.  Miller,  1  B.  IC.  410;  in  re  Stern,  G  I.  K.  R.  87;  in  re 
Robert  Mcrris,  (Jrubbe,  70;  in  re  George  R.  Magee,  1  W.  N.  21. 

If  all  the  cre<litoi*s  do  not  consent,  there  can  be  no  discontinuance  with- 
out a  notice  to  all  the  creditoi-s,  and  a  hearing  of  them,  and  an  approval 
by  the  court  of  the  propriety  of  a  discontinuance.  In  re  Thomas  McKeou, 
11  B.  R.  182;  s.  c.  7  Ben.  513. 

If  all  the  creditors  will  not  assent  to  the  dismissal  of  the  proceedings, 
the  bankrupt  may  settle  with  those  who  will  consent,  and  give  security  to 
the  nouiisseuting  creditors  for  any  claim  which  they  may  have  against  the 
bankrupt,  or  be  able  to  sustain  before  a  competent  tribunal,  and  the  pro- 
ceedinjrs  will  tlien  be  dismissed.  In  re  (Jreat  West.  Tel.  Co.,  5  Biss.  iJoU; 
in  re  Indianapolis  R.  R.  Co.,  8  B.  R.  302;  s.  c.  5  Biss.  287. 

If  there  is  a  creditor  who  prima  facie  lias  a  claim  against  the  bankrupt 
wliicli  is  iial>ie  to  be  proved,  before  the  court  can  dismiss  the  procet»dinirs, 
his  claim  should  receive  some  security  or  protet-tion.  In  re  Indianapolis 
n.   R.  Co.,  8  r».  R.  302;  s.  c.  5  Biss.  287. 

Cases  may  (K'cur  in  wliicli  justici'  to  tlie  l)anlvrupt  and  to  his  creditors, 
and  the  whole  scope  and  s])irit  of  the  system  require  that  an  adjudication 
oiiLrlit  \it  be  revoked  am!  superseded.  Tlu*  district  coin*t  has  the  power  to 
revoke  it,  altliou^h  the  statute  has  uo  enumeration  of  such  cases  or  special 
provision  or  ;:i-anl  (tf  power.  The  court  to  whom  the  power  is  given  to 
make  au  a(IJu<lieaii«iu  has  the  i)ower  to  recall  it,  if  it  is  used  as  an  instru- 
uient  of  fraud,  opjiressidu  or  iiijusti<-e.     In  n^  Robert  Morris,  CrablH\  70. 

It  is  not  neeessary  tliat  a  persttual  notice  of  an  application  for  a  sui)erse- 
dcas  shall  be  ix-isunally  served  en  the  creditors  who  have  proved  their 
debts.     A  ])UhlieMti»tn  is  sulli<ieiit.     ll»id. 

The  adjudication  may  be  ^iijier^eded  by  an  order  without  issuing  a  writ 
or  KUp(  I'sedeas.       lltid. 

The  adjudieation  may  be  rev«il<e(l  even  after  a  dis<'harge  has  been 
LTantrd.      Il'id. 

The  (iTiM-t  of  a  ^upei'vedeas.  if  lawfully  ordered,  is  to  annihilate  the 
adjudie.-H  inu.  and  pl.-iee  I  lie  bankrupt  with  his  estate  and  efTects  in  the 
same  siiu.'Uitin  lie  wnnld  li.-ive  Ix.  n  in  liad  it  never  existed.     Ibid. 

If  ilir  l»:inkrui>i  1^  dead,  a  <uiiei--edea^  can  have  no  effect  on  him  or  his 
]»ei-^niial  riL:his:  ii  (mu  cndy  e]K'raie  on  his  estate  for  thi»  benefit  of  his 
rt'pn -«"niari\  rs.    'i'!i<  ir  I'iulit  «lec>  n"i  de<<-end  from  him.  but  is  cast  v.pcn 
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them  by  law  by  an  event,  which,  occurring  after  his  death,  vests  no  rights 
or  interests  in  him.  The  right  arises  by  and  from  the  supersedeas,  and  lias 
no  existence  before  or  without  it    Ibid. 

The  possibility  of  regaining  the  property  by  a  supersedeas  does  not  give 
the  bankrupt  any  right  or  interest  in  it  which  he  can  transmit  to  another 
either  by  an  assignment  or  a  devise.    Ibid. 

Intervention  by  Other  Creditors.—  The  application  of  a  creditor  to  have 
the  debtor  declared  a  bankrupt  inures  to  the  benefit  of  all  the  creditors, 
any  of  whom  may  come  in  and  prosecute  the  application  if  he  thinks 
proi)er.  In  re  Freedley  &  Wood,  Crabbe,  544*  in  re  R.  &  L.  Calendar,  1  N. 
Y.  Leg.  Obs.  200;  s.  c.  5  Law   Uep.  125. 

Other  creditors  may  intervene  at  any  time  when  necessary  for  the  pur- 
pose of  preserving  and  protecting  their  interests  in  the  estate  of  the  debtor. 
They  may,  therefore,  intervene  before  the  return  day,  and  resist  a  motion 
made  by  the  debtor  for  a  dismissal  of  the  proceedings  upon  the  consent  of 
the  petitioning  creditor.  In  re  Mendenhall,  9  B.  R,  380;  s.  c.  6  C-  L.  N. 
192. 

The  statute  contemplates  two  possible  exigencies;  one  that  the  petition- 
ing creditor  abandoning  the  proceedings  may  not  appear;  the  other  that 
the  petitioning  creditor  may  not  proceed  with  the  petition.  In  either 
event  any  other  ci*editor  may  intervene,  and,  on  his  application,  the  court 
may  proceed  to  an  adjudication.  In  re  Laeey,  Downs  &  Co.,  10  B.  R.  477; 
8.  c.  12  Bhitch.  322;  in  re  William  Buchanan,  10  B.  R.  97. 

If  any  other  creditor  wishes  to  have  himself  substituted  in  place  of  the 
petitioulni:  creditor,  he  ought  to  appear  on  the  return  day,  or  adjourned 
day,  and  present  his  petition,  if  the  petitioning  creditor  does  not  appear 
and  proceed.  If  no  other  creditors  appear  upon  that  day,  the  petitioning 
creditor  may  have  bis  petition  dismissed,  without  giving  notice  of  such 
dlsnissal  to  other  creditors,  and  the  order  of  discontinuance  will  not,  in 
such  case,  be  set  aside.  The  order  of  dismissal  may  be  made  by  the  court 
on  application  of  the  petitioning  creditor.  In  re  Camden  Rolling  Mill  Co.. 
3  B.  R.  500;  8.  c.  2  L.  T.  B.  112;  in  re  Freedley  &  Wood,  Crabbe,  544. 

The  adjourned  day  on  which  another  creditor  may  appear  and  prosecute 
is  any  day  to  which  the  proc*eedings  on  the  order  to  show  cause  may  be 
adjourned  for  the  purpose  of  inquiring  into  the  allegations  of  the  acts  of 
bankruptcy.  In  re  Lacey,  Downs  &  Co.,  10  B.  RJ  477;  s.  c.  12  Blatch.  322. 
The  purpose  of  the  statute  is  that  if  the  petitioning  creditor  does  not 
appear  and  prosecute  his  petition  to  an  adjudication,  another  creditor  may 
do  so  while  the  proceedings  are  pending;  that  is  to  say,  on  the  return  day 
of  the  order  to  show  cause,  or  on  any  day  to  which  the  proceedings  may  be 
adjourned  for  showing  cause.    Ibid. 

'Whether  the  party  filing  a  supplemental  petition  Is  a  creditor  is  a 
question  for  the  oourt  and  not  for  the  jury,  and  must  be  established  before 
the  debtor  can  be  required  to  try  the  questions  presented  by  a  denial  of  the 
acts  of  bankruptcy.  Knlckerlwcker  Ins.  Co.  v.  Comstock,  9  B.  R.  484;  s.  c. 
C  C.  L.  N.  142;  in  re  Richard  J.  Mendenhall,  9  B.  R.  497. 

The  Intervening  petition  may  be  tiled  even  after  the  filing  of  the  petition 
for  leave  to  discontinue  the  proceedings.  In  re  WMlllam  Buchanan,  10 
B.  R.  97. 
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Where  other  creditors  have  filed  supplemental  petitions,  they  have  a 
right  on  the  return  day  to  insist  on  a  trial,  though  the  original  petitioners 
consent  to  a  continuance  of  the  case.  Knickerboclier  Ins.  Co.  v.  Comstock, 
9  B.  R.  4^;  s.  c.  G  C.  L.  N.  142. 

When  the  creditor  intervenes,  he  should  be  allowed  to  prosecute  the 
original  petition  in  the  same  manner  as  the  petitioning  creditor  could  have 
done.     In  re  Lace3%  Downs  &  Co.,  10  B.  R.  477;  s.  c.  12  Blatch.  322. 

It  is  not  in  the  power  of  the  petitioning  creditor  or  of  the  bankrupt,  by 
any  arrangement  between  them,  to  cut  off  or  defeat  this  right  of  inter- 
vention, and  any  action  of  the  court  which  prevents  or  defeats  such  right 
is  in  violation  of  the  statute.     Ibid. 

If  other  creditors  intervene  and  resist  the  motion,  the  petitioning  creditor 
will  not  bo  allowed  to  dismiss  the  proceedings,  although  his  debt  and  all  of 
the  costs  liave  been  paid.  In  re  Mendenliall,  9  B.  R.  380;  s.  c.  6  C.  L.  N. 
102:  in  re  R.  &  L.  Calendar,  1  N.  Y.  Leg,  Obs.  2(X>;  s.  c.  5  Law  Rep.  125. 

The  application  should  be  made  on  the  return  or  adjourned  day,  because 
the  debtor  is  then  in  court,  advised  of  the  proceedings  against  him.  If  a 
creditor  allows  that  time  to  pass,  he  can  no  longer  rely  upon  the  existing 
petition  as  his  basis  of  action,  but  must  begin  anew  and  bring  the  debtor 
into  court  ui)()u  his  own  motion  and  proceedings.  In  re  Olmstead,  4  B.  R. 
240;  in  re  Freedley  A:  Wood,  Cral)l)e.  .j44. 

Malicious  Prosecution.—  In  order  to  recover  in  an  action  for  maliciously 
instituting  proceedings  in  l)ankruptcy,  the  debtor  must  show  not  merely  a 
wronjiliil  luosecution  of  the  proceedings,  but  a  want  of  probable  cause. 
Sonnehorn  v.  Stewnrt,  2  Woods,  7>\)U. 

in  order  to  justify  a  party  in  instituting  proceedings  in  bankruptcy,  he 
must  liave  a  le;x:il  debt  or  demand.  If  he  is  an  actual  creditor,  he  can 
defen<l  himself  from  tlio  cli:n-i:e  of  ninlicionsly  instituting  the  proceedings, 
by  slioAving  liiat  lie  had  probable  en  use  to  believe  that  the  debtor  had  com- 
mit teU  :in  a<-t  of  bankrupiry.  But  if  lie  had  no  legal  debt  or  demand,  then 
lu'  had  no  riirht  to  institnti*  the  in'occedin.Lis,  whether  he  had  such  probable 
cans(«  or  not.  Mv  v.iu  not  ;ill('.^('  that.  tliouLzli  lu*  hnd  not  a  legal  debt  or 
cloiiwind.  y«'t  he  had  ]»i(»l»MMe  caiisc  to  believe  he  had  such  a  demand.  He 
took  on  liiiiisclf  the  risk  of  having  su<'h  a  drniand.     Ibid. 

If  it  is  slmwii  by  .ju<li<'ial  (lotonniiiation  iliat  a  i)aity  had  no  legal  debt 
or  claiiii.  lie  can  imt,  in  an  .aciion  for  niali<lonsly  instituting  i)roceedings  in 
Itaiikriiplry.  fslinw  that  lie  liad  ])r<il>altlo  i-aiisc  to  bclii'vo  that  an  act  of 
baiil^iMipKy  had  Immm  coiiiniiTicd,  biK  i.s  lial»U'  for  tiio  damages  sustained 
tlH'i'oby.     Il)ld. 

If  a  party  liad  rrasmi  to  IipTk  vc  that  he  liad  a  Irual  debt  or  claim,  and 
liad  iii'nl»;il'l(>  cause  in  h(lirV)'  ihat  the  alh-ucd  dcltior  had  committed  an 
act  of  hanki'iipt cy.  he  <;iii  uci   he  clianreil  witli  actual  malice.     Ibid. 

A  dccisidu  t(»  ilic  «  iTct-i  \\\:\\  a  certain  act  is  ;ni  :ict  of  banl;ru]»t<-y.  is 
siillicieiii  to  pr<Mc<i  ;i  iicr.st  11  ri'tiiii  a  chai'uc  <it"  acni;d  in.alicc*  in  reposiiii;  on 
its  am  liorii  \-.  aliiioiiuli  ii   lui^  >i]ice  bt  m  iiindirKMl,     Ibid. 

Ill  irrdci'  io  ri'ri.xir  c\(  n  jthn-y  damam^.  ih(  drlttor  must  sliow  tliar  lln* 
<-rcd!i«  '•  \\;is  Miiil!_\  <-;'  .•i.tii;!  iiia1i''c.  in  (iih.T  w'Mi'ds  tliat  he  willfully  in- 
stil n'(  J  ;m.(1  crrri' d  i»n  '^ic  ih-m'-..  din-s  \\  hci'  lie  knew  tliat  there  was  no 
Lrrnm:"!  tin  ret'i  r,      l  ''id. 
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§  5027.  [This  section  is  repealed  by  act  of  June  22,  1874,  ch.  390, 
§  14,  18  Stat.  182.] 

Acts  of  1867  and  1874,  §  5028.  If  upon  the  hearing  or  trial 
the  facts  set  forth  in  the  petition  are  found  to  be  true,  or  if  'upon 
default  made  by  the  debtor  to  appear  pursuant  to  the  order,  due 
proof  of  service  thereof  is  made,  the  court  shall  adjudge  the  debtor 
to  be  a  bankrupt,  and  shall  forthwith  issue  a  warrant  to  take  pos- 
session of  his  estate. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  42,  14  Stat  537.  Prior 
Statute  -^  April  4,  1800,  ch.  19,  §  5,  2  Stat.  23. 

There  is  never  any  propriety  in  delaying  the  issuing  of  the  warrant  after 
an  adjudication  in  an  involuntary  case.  On  the  contrary,  it  ought  to  be 
and  can  be  issued  forthwith,  as  the  statute  requires,  so  that  the  property 
of  the  bankrupt  may  be  forthwith  taken  possession  of  by  the  marshal,  as 
the  messenger  of  the  court.  In  re  Howes  &  Macy,  0  B.  K*  423;  s.  c.  7 
Ben.  102. 

A  day  for  the  first  meeting  of  creditors  can  be  named  in  the  warrant, 
although  the  schedule  of  creditors  has  not  been  prepared.  The  day  must 
be  not  less  than  ten  nor  more  than  ninety  days  after  the  issuing  of  the 
warrant.  In  re  Howes  &  Macy,  9  B.  R.  423;  s.  c.  7  Ben.  102.  See  ante, 
p.  294. 

'  Acts  of  1867  and  1874,  §  5029.  The  warrant  shall  be  directed, 
and  the  property  of  the  debtor  shall  be  taken  thereon,  and  shall  be 
assigned  and  distributed  in  the  same  manner  and  with  similar  pro- 
ceedings to  those  hereinafter^  provided  for  the  taking  possession, 
assignment,  and  distribution  of  the  property  of  the  debtor,  upon  his 
own  petition. 

statute  revised -- March  2,  18G7,  ch.  176,  §  42,  14  Stat.  537.  Prior 
Statute  —  April  4.  1800,  ch.  19,  §  6,  2  Stat.  23. 

There  is  no  such  thing  as  a  surrender  in  involuntary  bankruptcy.  There 
Is  a  seizure  of  property.  An  adjudication  In  involuntary  bankruptcy,  even 
though  uncontested,  does  not  make  the  debtor  a  voluntary  bankrupt  or 
give  him  the  privilege  of  making,  or  the  register  the  power  of  accepting, 
the  surrender  which  only  a  voluntary  bankrupt  can  make.  Nor  can  it 
make  any  difference,  that  after  an  uncontested  adjudication  in  an  involun- 
tary case,  the  bankrupt  desires  to  make  a  surrender.  The  machinery  of  an 
involuntary  case  having  been  set  In  motion,  the  case  must  proceed  as  an 
involuntary  case.  The  court  has  no  discretion  to  vary  the  mode  of  pro- 
cedure, or  to  substitute  the  register  for  the  marshal,  as  the  officer  to  act. 
In  re  Howes  &  Macy,  9  B.  R.  433;  s.  c.  7  Ben.  102. 


1  So  amended  by  act  of  February  18,  1875,  ch.  80,  18  Stat.  320. 


314  The  Bankruptcy  Law. 

An  order  may  be  passed  allowing  the  debtor  to  sell  his  property  at  retalU 
and  pay  the  proceeds  to  the  messenger  daily.  In  re  Reiman  &  Friedlander, 
11  B.  R.  21;  s.  e.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12  Blatch.  5G2. 

If  the  marshal  under  the  wan-ant  takes  property  out  of  the  posses.sion  of 
a  receiver  appointed  by  a  State  court,  he  must  return  it.  In  re  Glenham 
Manuf.  Co.,  1  Cent.  L.  J.  100. 

Act  of  1898,  Ch.  3,  §  7.  Duties  of  Bankrupts.—  (a)  The  bank- 
rupt shall  *  *  *  (8)  prepare,  make  oath  to,  ■  and  file  in  court 
Avithin  ten  days,  imless  further  time  is  granted,  after  the  adjudica- 
tion, if  an  involuntary  bankrupt,  and  with  the  petition  if  a  volun- 
tary bankrupt,  a  schedule  of  his  property,  showing  the  amount  and 
kind  of  ])roperty,  tlie  location  thereof,  its  money  value  in  detail,  and 
a  list  of  his  creditors,  sliowiug  their  residences,  if  known,  if  unknown, 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  considera- 
tion thereof,  the  securitv  hekl  bv  them,  if  anv,  and  a  claim  for  sucli 
exemptions  as  he  may  be  entitled  to,  all  in  triplicate,  one  co])y  of 
each  for  the  clerk,  one  for  the  referee,  and  one  for  the  trustee;  and 
([))  when  present  at  the  first  meeting  of  his  cerditors,  and  at  such 
other  times  as  the  ccairt  shall  order,  submit  to  an  examination  con- 
cerning the  conducting  of  his  business,  the  cause  of  his  bankrui)toy, 
his  dealings  with  his  creditors  and  other  ])ersons,  the  amount,  kind, 
and  whereabouts  of  jiis  j)ro])erty,  and,  in  addition,  all  matters  whie-ii 
mav  allect  the  administration  and  settlement  of  his  estate:  but  no 
testimony  given  by  him  shall  be  olfered  in  evidence  against  him  in 
any  ci"iniinal   proceeding. 

Act  of  I.SGT,  g  ^)()'M).  The  onV-r  of  adjudication  of  l)ankruptey 
shall  riMjuii'c  the  l)ankrupt  fortlnvith,  or  within  such  number  of  days, 
not  ('xce<Mling  live,  after  the  date  of  the  order  or  notii-e  thereof,  as 
shall  by  the  ord(M'  lu'  i)ri'srril)ed.  to  make  and  deliver,  or  transmit 
])y  mail,  post-paid,  to  the  messenger,  a  seliedule  of  the  creditors  and 
an  inventory-'  and  \aliuition  of  his  e^^tate  in  the  form,  and  verified 
in  the  manner  r<Mpiired  of  a   petitioning  debtor. 

Stniiiies  revi<i'<l     Mnreli  l'.   Isc.T.   di.    ITC.   ^  42,  14  Stat..  5:^7:  July  27. 

is«;s.  ell.  L\%s.  ^  ::,  tr»  smt.  -j-js. 

Act  of  L'^riT.  J  ^)Cy^^.  Tf  ilio  dehmr  lin^  failed  to  apj^ear  in  ]^erson. 
(']'  I'V  altni-nev,  a  u'rlilie(l  eni>v  df  ibe  ad  jiidieation  sliall  l)e  fortlnvith 


1  Su  .'iiiieij.lrd   Fy  ad   <.r    .luii.-  L'L'.  l^TF  rL.  ::'.»0,  §  IT,,  IS  Stat.  1N2. 
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served  on  him  by  delivery  or  publication  in  the  manner  provided 
for  the  service  of  the  order  to  show  cause:  and  if  the  bankrupt  is 
absent  or  can  not  be  found,  such  schedule  and  inventory  shall  be 
prepared  by  the  messenger  and  the  assignee  from  the  best  informa- 
tion they  can  obtain. 

Statute  revised  -  March  2,  1867.  ch.  176,  §  42,  14  Stat  537. 

The  service  of  tlie  order  of  adjudication  is  a  necessary  incident  to  the 
duty  of  serving  the  warrant,  although  it  is  not  embraced  within  the 
command  of  the  writ  The  service  by  publication  is  mainly  a  right  or 
privilege  personal  to  the  bankrupt,  and  the  delay  ^  in  such  service  should 
not  retard  the  general  course  of  proceedings.  The  return  of  the  service  of 
the  order  may  be  made  wholly  on  the  warrant  or  separately  on  the  war- 
rant and  order,  but  the  latter  course  is  preferable.  In  re  Kennedy  et  al.» 
7  B.  R.  337. 


TITLE  IX. 

PROCEEDINGS  TO  REALIZE  THE  ESTATE  FOR 

CREDITORS. 


Act  of  1898,  Ch.  1,  *  *  *  §  1.  Definition.— (9)  ''  Creditor" 
shall  include  any  one  who  owns  a  demand  or  claim  provable  in  bank- 
ruptcy and  may  include  his  duly-authorized  agent,  attorney  or  proxy. 

Act  of  1898,  Cn.  6,  *  *  *  §  55.  Meetings  of  Creditors.— 
(a)  The  court  sliall  cause  the  first  meeting  of  the  creditors  of  a  bank- 
rupt to  be  held,  not  less  than  ten  nor  more  than  thirty  days  after 
the  adjudication,  at  the  county  seat  of  the  county  in  which  the 
bankru])t  has  had  his  principal  place  of  business,  resided,  or  had 
liis  domicile;  or  if  that  ])lace  would  be  manifestly  inconvenient  as 
a  place  of  meeting  for  the  parties  in  interest,  or  if  the  bankrupt  is 
one  who  does  not  do  business,  reside,  or  have  his  domicile  within 
the  United  States,  the  court  shall  iix  a  i)lace  for  the  meeting  whieli 
is  the  most  convenient  for  jjarties  in  interest.  If  such  meeting  should 
1)V  any  misihance  iu)t  l)e  hehl  witliin  such  time,  the  court  shall  fix 
the  date,  as  soon  ns  niav  be  thereafter,  when  it  shall  be  held. 

Act  of  1SJ)8,  Cii.  (;,  i<  58.  Notices  to  Creditors. —  (a)  Creditors 
sliall  liave  at  K'jist  ten  days'  notice  by  ninil,  to  their  res})ective  ad- 
dresses as  tlicv  apiu'iir  in  tlie  list  of  creditors  of  the  bankrupt,  or 
ns  afterwards  lil<Ml  with  tlie  papers  in  the  case  by  the  creditors,  unless 
lliey  waiye  notice  in  writin,ii".  ol*  (1)  all  examinations  of  the  bankrupt; 
(2)  all  liearinLis  npon  a])|>licai  ions  for  the  conlirniation  of  compo>i- 
(ions  or  the  discjiai'iie  of  Ijanki'iipts:  (:>)  all  meetings  of  creditors; 
(!)  all  j)r(>|)(>>ed  <ah's  of  |tr()|ierty:  (.1)  the  declaration  and  time  of 
])a}nieiit  of  (]i\i(]en(l>:  (<'>)  the  tiling  of  the  linal  acconnts  of  the 
trustee,  and  the  liiii'-  when  and  the  ]>hu-e  where  they  will  be  exam- 
ined and  |ia>>e(l  hjk.ii:  {])  tiie  iirctposed  comproniise  of  any  eontro- 
versv,  and   (.^)   the   prniwi-rd   di-iiii-.-al   of  the   pi'oeiHHlings. 

(h)  Xotii-e  to  (i'cd'tMrs  of  lih'  lii'-t  nieeiing  >han  he  pnblislu^d  at 
lea~t  nncr  ill).]  n  ;iy  Im'  iiiihlivliiMl  -iich  miinher  of  additional  tinic< 
a-  lilt-  (.t'.ii:  t";'\'  (liif-i:  iMc  l;i-i  piihlient ion  >liall  h(^  at  least  one 
wic'u    oi-,M'  to   ill,'  (]:'i    i;\i'^    !nr  i!i,'  nioeting.     Other  notices  may 

he  ]'ii;.'i-]i.  .!    n-    1  ]  -    (  "Di'l    -iuul   direel. 


Designation  of  Papers.  317 

(c)  AH  notices  shall  be  given  by  the  referee,  unless  otherwise 
ordered  by  the  judge. 

Act  of  1898,  Ch.  6,  §  28.  Designation  of  Newspapers. —  (a) 
Courts  of  bankruptcy  shall  by  order  designate  a  newspaper  published 
within  their  respective  territorial  districts,  and  in  the  county  in  which 
the  bankrupt  resides  or  the  major  part  of  his  property  is  situated, 
in  which  notices  required  to  be  published  by  this  Act  and  orders 
which  the  court  may  direct  to  be  published  shall  be  inserted.  Any 
court  may  in  a  particular  case,  for  the  convenience  of  parties  in 
interest,  designate  some  additional  newspaper  in  which  notices  and 
orders  in  such  case  shall  be  published. 

Under  the  law  of  1867  It  was  held  that  a  mere  clerical  mistake  occurring 
in  proceedings  In  bankruptcy,  though  resulting  In  a  failure  to  specially 
notify  creditor,  will  not  destroy  the  effect  of  the  proceedings  as  regards 
such  creditor.    Thornton  v.  Hogan,  17  B.  R.  277. 

Act  of  1867,  §  5032.  The  notice  to  creditors  under  warrant 
shall  state:  First.  That  a  warrant  in  bankruptcy  has  been  issued 
against  the  estate  of  the  debtor. 

Second.  That  the  payment  of  any  debts  and  the  delivery  of  any 
property  belonging  to  such  debtor  to  him  or  for  his  use,  and  the 
transfer  of  any  property  by  him,  are  forbidden  by  law. 

Third.  That  a  meeting  of  the  creditors  of  the  debtor,  giving  the 
names,  residences,  and  amounts,  so  far  as  known,  to  prove  their 
debts  and  choose  one  or  more  assignees  of  his  estate,  will  be  held 
at  a  court  of  bankruptcy,  to  be  holden  at  a  time  and  place  designated 
in  the  warrant,  not  less  than  ten  nor  more  than  ninety  days  after 
the  issuing  of  the  same. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  11,  14  Stat.  521.  Prior  Statute 
—  April  4.  1800,  ch.  19,  §  6,  2  Stat.  23w 

The  fixing  of  the  time  for  the  first  meeting  of  creditors  Is  a  matter  in 
the  discretion  of  the  register.  In  re  Heyes,  1  B.  R.  21;  s.  c.  1  Ben.  333;  s.  c 
36  How.  Pr.  249. 

Where,  after  the  issuing  of  the  warrant,  an  amendment  is  made  adding 
the  names  of  a  large  number  of  creditors,  a  new  warrant  should  be  issued, 
to  be  served  on  all  tlie  creditors  of  the  bankrupt.  This  warrant  should 
briefly  recite  the  proceedings  that  gave  rise  to  the  new  warrant,  and 
embiace  the  names  contained  In  the  original  warrant,  as  well  as  those 
added  by  the  amendment.  If  the  newspaper  notices  have  been  properly 
given  under  the  original  warrant,  they  need  not  be  repeated.    In  re  Perry, 


318  The  Bankruptcy  Law. 

1  B.  R.  220;  s.  c.  1  L.  T.  B.  4;  in  re  Ratclifife,  1  B.  R.  400;  in  re  Morgentlial, 
1  B.  R.  402;  in  re  Hall,  2  B.  R.  192;  s.  c.  16  Pitts.  Lr.  J.  52. 

Act  of  1898,  Ch.  6,  §  55.  Judge  or   Eeferee    Shall   Preside.— 

(b)  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  pre- 
side, and,  before  proceeding  with  the  other  business,  may  allow  or 
disallow  the  claims  of  creditors  there  presented,  and  inay  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at  the  instance 
of  any  creditor. 

Acts  of  18()7  and  1874,  §  5033.  At  the  meeting  held  in  pursu- 
ance of  the  notice,  one  of  the  registers  of  the  court  shall  preside, 
and  the  messenger  shall  make  return  of  the  warrant  and  of. his 
doings  thereon;  and  if  it  appears  that  the  notice  to  the  creditor's 
has  not  been  given  as  required  in  the  w^arrant,  the  meeting  shall 
forthwith  be  adjourned,  and  a  new  notice  given  as  required. 

Statute  revised  —  March  2,  1867,  ch.  17G,  §  12,  14  Stat.  522. 

The  marshars  return  is  only  prima  facie  evidence  of  the  matters  set 
forth  therein.  The  notice  required  by  the  warrant  must  be  given,  and 
until  due  notice  lias  been  given,  an  assignee  can  not  be  chosen  or  at>- 
pointed.  If  by  the  return  it  appears  that  due  notice  has  been  given,  the 
proceedings  go  on.  If  by  the  return  it  appears  that  due  notice  has  not 
been  given,  the  meeting  is  adjourned.  But  tlie  return  is  not  conclusive. 
For,  if,  although  the  return  states  the  due  giving  of  the  notice.  It  satis- 
factorily appears  that  due  notice  has  not  been  given,  the  meeting  must  be 
adjourned.  If,  however,  the  return  shows  that  due  notice  has  been  given, 
and  there  is  no  satisfactory  evidence  aliunde  that  due  notice  ha.s  not  been 
given,  the  return  is  iiriina  facl(*  evidence  of  the  due  giving  of  notice,  and 
is  ccmclusive  until  rebutted;  and  is  suHicieut  authority  for  the  register  to 
proceed  and  cause-  an  assignee  to  bc^  chosen  or  appointed.  In  re  W.  D. 
Hill,  1  B.  R.  1();  s.  c.  1  Ben.  :\'2l\  in  re  .T.  Tulver,  1  B.  R,  4(5;  s.  c.  1  Ben.  381; 
in  re  Hall.  2  B.  R.  11)L>:  s.  c.  li>  Pitts.  L.  .1.  7)2. 

When  llie  pajK-rs  in  the  case  show  that  notices  of  tlio  issuing  of  the  war- 
rant and  of  the  lirst.  nicMMing  of  creclitors  were  duly  published,  and  that  a 
like  noti<e.  containing  the  name  of  a  particular  creditor  as  creditor,  and  a 
statement  of  his  residenee.  and  of  the  amount  of  his  debt,  ana  the  other 
matters  required,  was  <luly  s<M"ved  by  mail  upon  him.  the  fact  that  he  did 
not  receiv<»  ir.  Avill  not  nffeci  the  r(\trularity  of  the  procet^lings.  In  re 
Stetson.  :5  B.  R.  72h;  s.  c.  t  Ben.  127. 

'i'he  word  *' given,"  wlierever  usimI  in  tliis  section,  means  published  as 
wvU  as  served,  'i^)  iiiakc  llie  ])i'o«'(MMliiigs  regular,  the  puV)lication  must  be 
completed,  and  tlie  notices  ser\"ed  before  tlu»  commencement  of  the  period 
i-r  tell  dny<  inmnMii.'iTely  iM'eeedimr  tlie  return  day  of  the  warrant.  In  re 
Devlin  vV  ITnunn.  1  1'..  Ti.  ::r»;  s.  e.  1  r»on.  r,;r,;  s.  c.  1  L.  T.  B.  32;  In  re  J. 
T^dver.  1  i^  R.   K.;:  s.  e.  1  lien.  :.;si. 
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A  return  by  the  marshal,  in  a  case  af  involuntary  bankruptcy,  that  he 
has  sent  written  or  printed  notices  to  the  creditors  named  on  the  schedules 
and  herewith  returned,  which  schedules  were  made  up  by  him  on  the 
best  information  he  could  obtain  in  respect  thereto,  is  sufficient,  although 
it  does  not  state  the  sources  of  the  information,  or  that  the  baulv- 
rupt  has  furnished  schedules  or  refused  to  furnish  them,  or  that  proceed- 
ings have  been  taken  ineffectually  to  compel  him  to  furnish  them.  In  re 
James  M.  Adams,  5  Ben.  544. 

A  return  that  the  marshal  has  sent  the  notices  to  the  creditors  on  the 
schedule  handed  to  him  by  the  attorney  for  the  petitioning  creditor,  is  In- 
sufficient.   In  re  Josiah  Ferris,  Jr.,  6  Ben.  47S. 

A  notice  addressed  to  "  Levley,  New  York,"  can  not  be  presumed  to 
have  reached  Lawrence  J.  Levy,  although  he  resides  and  does  business  in 
New  York.  The  two  names  are  not  idem  sonans,  and  can  not,  by  any 
stretch  of  construction,  be  held  to  be  the  same  in  any  respect  whatsoever. 
In  re  Wm.  Archenbraun,  11  B.  R.  149;  s.  c,  7  C.  L.  N.  99. 

The  new  notice  need  only  be  given  to  remedy  the  defects  or  irregulari- 
ties in  the  first  notice.  If  the  defect  occurs  In  the  publication,  the  service 
on  the  creditors  being  regular,  a  new  notice  must  be  published,  but  no  new 
notices  need  be  served  on  the  creditors.  If  the  defect  occurs  in  the  service 
of  the  notice  on  the  creditors,  the  publication  being  regular,  a  new  notice 
must  be  served  on  the  creditors,  but  no  new  notice  need  be  published.  In 
re  Devlin  &  Hagan,  1  B.  R.  35;  s.  c.  1  Ben.  335;  s.  c.  1  L.  T.  B.  32;  in  re  J. 
Pulver,  1  B.  R.  46;  8.  c.  1  Ben.  381;  in  re  Hall,  2  B  R.  192;  s.  c.  10  Pitts. 
L.  J.  52. 

When,  in  proceedings  In  involuntary  bankruptcy,  proper  publication  has 
l>een  made,  but  no  notices  have  been  served  upon  creditors,  because  the 
bankrupt  did  not  have  sufficient  time  to  prepare  his  schedules,  the  proper 
course  is  to  adjourn  the  meeting  to  a  day  certain,  and  to  direct  the  giving 
for  the  adjourned  day  of  a  new  notice  in  respect  of  the  serving  by  mail 
or  personally,  but  not  in  respect  of  the  publication.  When  there  is  no 
adjournment  in  a  case  where  the  service  of  the  warrant  is  defective,  the 
proceedings  fall  througfi,  and  there  must  be  a  new  warrant.  In  re  Schepe- 
ler  et  al.,  3  B.  R.  170;  s.  c.  3  Ben.  346. 

A  notice  not  addressed  to  the  creditor  by  his  name  does  not  amount  to  a 
notice.  The  only  way  in  which  to  cure  such  an  error  is  by  issuing  and 
serving  a  new  and  correct  notice,  unices  the  creditor  will  voluntarily  ap- 
pear and  waive  notice,  which  waiver  will,  of  course,  bind  him.  Anon.,  1 
B.  R.  123. 

All  proceedings  founded  upon  a  defective  notice  are  irregular,  and  must 
be  set  aside.    In  re  Hall,  2  B.  R.  192;  s.  c.  16  Pitts.  L.  J.  52. 

Act  of  1898,  Ch.  1,  §  1.  (a)  The  word  (26)  trustee  shall  include 
all  the  trustees  of  an  estate. 

Act  of  1898,  Ch.  5,  §  44.  Appointment  of  Trustees. —  (a)  The 
creditors  of  a  bankrupt  estate  shall,  at  their  first  meeting  after  the 
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adjudication  or  after  a  vacancy  has  occurred  in  the  office  of  trustee, 
or  after  an  estate  has  been  reopened,  or  after  a  composition  has  been 
set  aside  or  a  discharge  revoked,  or  if  there  is  a  vacancy  in  the  office 
of  trustee,  appoint  one  trustee  or  three  trustees  of  such  estate.  If 
the  creditors  do  not  appoint  a  trustee  or  trustees  as  herein  provided, 
the  court  shall  do  so. 

§  45.  Qualifications  of  Trustees. —  (a)  Trustees  may  be  (1)  in- 
dividuals who  are  rosi)ectively  competent  to  perform  the  duties  of 
that  office,  and  reside  or  have  an  office  in  the  judicial  district  within 
which  they  are  appointed,  or  (2)  corporations  authorized  by  their 
charters  or  by  law  to  act  in  such  capacity  and  having  an  office  in 
the  judicial  district  within  which  they  are  appointed. 

Assipnoe  is  but  a  trustee  for  the  creditors.  Wliile  he  holds  the  property, 
a  or(»ditor  may  briuj?  an  action  to  set  aside  the  transfer  by  tlie  bankrupt,  as 
fraudulent,  if  he  makes  the  assignee  a  party;  If  not,  the  defendant  may  set 
tliis  up  as  a  defect  of  parties.     Dewey  v.  Moyer,  1<»  B.  R.  1. 

Until  an  assijjnee  is  appointed,  the  l)aukrupt  is  the  trustee  of  his  estate 
for  the  benefit  of  his  creditors.  Ex  parte  Tremont  Nat.  Bk.,  In  re  Battey, 
1(5  B.  R.  31)7. 

If  he  is  an  indorscr  ui>on  notes  or  bills  which  mature  before  the  appoint- 
ment of  an  assijjrnee,  he  may  waive  demand  and  notice.     Ibid. 

Scmble,  That  ho  may.  even  without  leave  of  court,  begin  any  suits  neces- 
sary to  save  statute  of  limitation,  or  such  as  are  otherwise  of  immediate 
urgency,  although  he  can  not  without  suit  receive  payment.     Ibid. 

Act  of  18(17,  §  r)();]4.  The  creditors  shall,  at  the  first  niootinpr 
held  after  duo  notice  from  tlio  iiicsscugcr,  in  presence  of  a  rc^tristcr 
dosiirnaied  hv  tlic  court,  clioosc  onc^  or  more  assitrneos  of  the  estate 
of  llie  debtor;  tlic  clioicc  to  1)0  made  hy  the  greater  part  in  value 
and  in  niinilKT  of  tlic  creditors  wlio  liave  proved  tlieir  dehts.  If 
no  clioice  is  niatlc  liv  tlu»  ci'inlitors  at  the  nieetintx.  the  jnd<re,  or 
if  thci-c  lie  no  o|)|)o<iiii:-  interest,  tlie  rc.^istcr,  shall  ai)])oint  one  or 
niorc  jis.-iLiiirc-.  If  .111  ;i--ii:ii<'e.  so  chosen  or  a])|i()intc(l,  fails,  witliin 
five  (hi\s,  lo  e\i»r(',-<  in  wiitinu"  his  ncccptancc  of  the  trust,  the  jnd,t:e 
or  i'c_Lii>ler  ni;iv  lill  ihc  v.-ic.iiu-y.  All  elect ion>  or  a])]»ointnu''nts  of 
a>siiinei'S  sli.ill  he  -iihje(t  U^  tlie  approxal  of  th<^  jndixt*;  and  when, 
in  hi<  jii'lLiiiieiu ,  it  i-  l''»r  anv  eaii-e  ne.'dt'iil  or  expedient,  lie  may 
ajilioinj    additional   a--'i:nf(-.   di*  (•rdn*  a   new   ehx-tion. 

SiMtut.-  r.-\is('.l       M.Mivli  -J.   l^r.T.  ,li.  ITC.  ^   i:;.  ^-{  star.  r.22. 
ClHiiro  of  Assiiinoe  by  Ci  editors,      'lln'  iiu'ciiiiL^  slumld  be  ortrnnized  at 
111.-  liMiir  rl.  v^i-nat-MJ  in  ili-'  imii'r.  ..y  as  s'm.h  i  hereafter  as  practicalUe,  and 
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should  be  kept  open  until  a  choice  of  assignee  Is  made,  or  It  is  ascertained 
that  no  choice  can  be  made.  Where  the  creditors  are  so  numerous  that  it 
is  impossible  to  take  the  proofs  of  all  the  debts  on  the  day  designated  in 
the  warrant,  the  meeting  may  be  adjourned  from  day  to  day,  so  as  to  fur- 
nish a  proper  opportunity  to  all  creditors  to  prove  their  debts,  and  thus 
qualify  themselves  to  Join  in  selecting  an  assignee.  The  several  adjourn- 
ments will  constitute  but  one  meeting,  and  will  affect  the  proceedings  in 
no  other  way  than  would  a  necessary  postponement  of  business  from  one 
to  another  hour  in  the  same  day.  See  Rule  VI.  In  re  Phelps,  Caldwell  &. 
Oo.,  1  B.  R.  525;  s.  c.  2  L.  T.  B.  25;  in  re  C.  H.  Norton,  6  B.  R.  297. 

No  particular  mode  nor  manner  of  voting  is  prescribed  by  the  act  It 
may  be  assumed,  therefore,  that  any  mode  or  manner  of  voting,  by  which 
the  choice  of  each  creditor  entitled  to  vote  is  clearly  expressed,  is  sufficient. 
It  may,  no  doubt,  be  taken  by  ballot  or  viva  roce.  It  may  be  taken  by 
calling  the  name  of  each  creditor,  or  by  calling  upon  the  person  or  persons 
representing  creditors  by  power  of  attorney,  to  name  the  choice  of  the 
creditor  or  creditors  represented  by  him.  The  latter  mode  can  not  be 
recommended  as  the  most  approved  mode,  but  can  hardly  be  said  to  be 
incompetent  or  Irregular,  so  long  as  it  clearly  appears  expressed.  In  re 
Lake  Superior  S.  C.  R.  R.  A;  I.  Co.,  7  B.  R.  376. 

The  register  should  not  in  any  manner  interfere  with  or  influence,  either 
directly  or  Indirectly,  the  choosing  of  an  assignee  by  the  creditors.  His 
action  should  In  all  things  be  that  of  strict  impartiality,  not  only  in  fact, 
but  in  appearance,  and  he  should  not  present  the  semblance  of  having  any 
interest  or  bias  in  favor  of  or  against  any  particular  person  or  assignee. 
In  re  J.  O.  Smith,  1  B.  R.  243;  s.  c.  2  Ben.  113. 

No  creditor  has  any  right  to  be  heard,  either  in  person  or  by  attorney, 
upon  any  part  of  the  proceedings  until  he  has  proved  his  claim.  In  re 
W.  D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321;  in  re  Altenheim,  1  B.  R.  85;  s.  c. 
1  Ben.  431;  in  re  Brisco,  3  B.  R.  226;  in  re  Decatur  Jones,  2  B.  R.  59;  in  re 
Phelps,  Caldwell  &  Co.,  1  B.  R.  525;  s.  c.  2  L.  T.  B.  25. 

Votes  can  not  be  objected  to  on  the  ground  that  they  have  been  in- 
fluenced and  procured  by  the  bankrupt  in  his  own  interest  In  re  Noble, 
3  B.  R.  96;  s.  c.  3  Ben.  332. 

The  register  has  no  power,  without  a  special  order  of  court  to  inquire 
into  the  rights  of  creditors  to  vote,  save  for  the  purpose  of  postponing  the 
proof  of  claims  until  an  assignee  is  chosen  pursuant  to  the  provisions  of 
section  5082.  In  re  Noble,  3  B.  R.  96;  s.  c.  3  Ben.  332;  in  re  Herman  et  al., 
3  B.  R.  618;  s.  c.  4  Ben.  126. 

When  objections  are  made  to  the  claim  of  a  creditor,  the  register  should 
listen  to  them,  and  If  a  prima  fade  case  is  made  out,  should  postpone  the 
proof  of  the  claim  till  the  assignee  is  chosen.  In  re  Herman  et  al.,  3  B.  R. 
618;  8.  c.  4  Ben.  126;  in  re  Lake  Superior  S.  O.  R.  R.  &  I.  Co.,  7  B.  R.  376. 

A  claim  may  be  postponed  where  the  doubts  are  whether  the  claim  Is 
valid,  in  view  of  the  receipt  of  a  preference  contrary  to  the  provisions  of 
the  act  by  the  creditor.  The  register  ought  to  exclude  from  voting  for 
an  assignee  all  persons  who  appear  to  him,  on  proof,  to  be  inhibited  from 
proving  their  debts  on  this  account      He  may  do  so  by  postponing  the 

21 
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proof  of  such  claims  until  after  the  election  or  appointment  of  an  assignee, 
although  the  dei3ositious  for  the  proof  of  such  claim  have  been  produced 
to  and  tiled  with  him.  Taliing  property  on  attachment  or  execution  is 
receiving  a  preference.  Merely  obtaining  a  judgment  is  not.  In  re  Ezra 
M.  Stevens,  4  B.  R.  307;  s.  c.  4  Ben.  513;  s.  c.  2  L.  T.  B.  121. 

If  the  objection  to  the  right  of  a  ci"editor  who  has  made  the  proper  for- 
mal proof  of  his  debt  to  vote,  rests  on  the  sole  ground  that  he  has  security 
for  the  debt  upon  the  banlirupt's  property,  the  better,  if  not  the  only 
proper  mode  of  presenting  the  question,  is  to  move  to  expunge  the  proof. 
In  re  Jaycox  &  Green,  7  B.  R.  303. 

A  vote  may  be  taken  for  a-seiiguee  while  a  contest  is  pending  over  the 
postponement  of  the  proof  of  claims.  The  bankruptcy  act  nowhere  directs, 
nor  does  it  seem  to  contemplate,  a  postponement  of  the  vote  for  assignee, 
where  some  creditora  have  proven  their  debts,  in  order  to  enable  others  to 
do  so.  On  the  contrary,  it  seems  to  contemplate  the  utmost  practical  ex- 
pedition in  clioosing  the  assignee,  and  for  a  very  good  reason,  because  until 
there  is  an  assignee,  there  is  no  one  to  represent,  or  whose  official  duty  is 
to  look  after,  tlie  interests  of  the  estate.  The  creditors  who  have  proved 
their  claim  and  are  entitle(^l  to  A'ote  for  assignee,  may,  no  doubt,  consent, 
if  tliey  see  lit  to  wait  for  others  to  prove,  before  proceeding  to  choose 
the  a.s,siguee.  It  is,  liowever,  optional  with  them.  But  even  this  pi>wer 
should  be  exercised  sparingly,  and  the  vote  ought  always  to  be  taken  at 
the  earliest  practical  moment.  In  re  Lake  Suiierior  S.  C.  R.  R.  &  I.  Co.,  7 
B.  R.  370;  in  re  Nortliern  Iron  Co.,  14  B.  R.  35G. 

In  any  ease  wliere  a  cre<litor,  whose  proof  of  claims  has  been  postponed 
by  the  register,  is  (lissatistied  witli  tlie  result  of  the  vote  for  assignee,  and 
considers  the  postponement  of  his  claim  erroneous,  such  creditor  may 
have  tlie  proceedings  eertilied  to  the  court,  and  if  the  postponement  ap- 
pears to  h:\\{'  l>eeu  e^rroneous,  the  court  may  set  aside  the  result  of  the 
vote,  and  refer  tlie  matter  back  for  a  new  vote,  unless  it  appears  to  a 
reasonable  certainty  tliat  tlie  result  would  not  be  changed  by  another  vote. 
The  i)()stiM)neinent  of  the  proof  of  the  claim  affects  no  right  of  a  creditor, 
except  a  riiilit  to  vote  for  assitrnee.  and  where  it  appears  that  the  exercise 
of  such  riL'lit  would  1m»  barren  of  results,  it  would  be  useless  to  delay  the 
procetMlin^s  iu  order  to  aff(»nl  such  creditor  the  opportunity  to  exercise 
such  ri^lil.     In  re  Lake  Superior  S.  C.  R.  R.  vV:  I.  Co.,  7  B.  R.  370. 

If  debts  aie  ol)j(Mtcd  to.  and  the  rei^istiH*  considers  them  clearly  valid 
and  ndiuissihle.  yet  he  can  not  admit  tliein  to  proof  against  ol)jection.  In 
such  an  event  ilie  court  must  be  api>li«Ml  to  if  the  objections  are  not  with- 
drawn. 'Vho  rc;::istcr  has  no  i»»wcr  to  pi'oci'cd  to  a  choice  of  assignee  with- 
out the  votes  of  all  tin*  creditors  who  wish  to  vote,  if  their  votes  can  in- 
ilu<'uce  the  result,  unless  tlie  iVLiister  liiniself  considers  the  claims  doubt- 
ful. He  can  not  postpone  iliciu  merely  because  they  are  objecttnl  to.  In  re 
Bart  us.  h.  1)  I*.   11.  r>7S. 

A  creditor  who  niiike^  prcMif  of  his  debt  in  due  form,  but  retains  the 
d<'i»osition  iu  his  own  ixissrssion,  is  not  a  cfcMlitor  who  has  proved  his  debt, 
within  the  teelinlcal  mcanin:^  of  tho<c  terms  as  used  in  the  bankruptcy  act. 
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In  re  Sheppard,  1  B.  R.  439  s.  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L.  Beg.  484.  Con- 
tra, King  y.  Bowman,  24  La.  An.  506. 

A  creditor  holding  security  can  not  vote  for  an  assignee.  In  re  Davis 
&  Son,  1  B.  R.  120;  s.  c.  7  A.  L.  Reg.  30;  in  re  Walton  et  al.,  1  Deady,  442; 
in  re  S.  Hanna,  7  B.  R,  502;  b.  c.  5  Ben.  5;  in  re  J.  F.  &  C.  R.  Parkes,  10  B. 
R.  82.    Contra,  in  re  Bolton,  1  B.  R.  370;  s.  c.  2  Ben.  189. 

A  secured  creditor  who  seeks  to  prove  his  debt  before  the  choice  of  an 
assignee,  milst  abandon  his  security;  whereas,  if  he  seeks  to  prove  his  debt 
after  the  choice  of  an  assignee,  he  is  permitted  to  do  so  when  he  has  com- 
piled with  the  terms  of  section  5075.  As  he  has  security,  the  policy  of  the 
act  is  to  leave  his  rights  to  be  settled  after  there  is  an  assignee  to  contest 
his  claims  to  the  property  and  protect  the  estate.  •  In  re  High  et  al.,  3  B.  R. 
11)2;  s.  c.  1  L.  T.  B.  175;  s.  c.  2  C.  L.  N.  9. 

But  the  security  must  be  upon  the  property  of  the  bankrupt;  otherwise 
lie  may  prove  the  full  amount  of  his  claim,  and  vote.  In  re  Cram,  1  B.  R. 
504;  8.  c.  1  L.  T.  B.  65. 

A  creditor  who  holds  a  mortgage  upon  the  homestead  of  the  bankrupt, 
has  the  right  to  prove  his  demand  and  vote.  In  re  J.  R.  StiUwell,  7  B.  R. 
226;  8.  c.  11  A.  L.  Reg.  706;  in  re  Tertelling,  2  Dillon,  342,  note. 

Where  a  creditor  has  two  claims,  one  of  which  Is  unsecured  and  the 
other  secured,  he  may  prove  the  former  and  vote.  In  re  J.  F.  &  C.  Rl 
I^arkes,  10  B.  R.  82. 

An  officer  of  a  bankrupt  corporation,  if  he  is  a  creditor,  has  just  as  much 
right  to  vote  for  an  assignee  as  any  other  creditor.  In  re  Northern  Iron 
Co.,  14  B.  R.  356. 

Agents  and  attomeys-at-law  can  not  vote  without  producing  letters  of 
attorney.  The  party  who  Is  entitled  to  vote  for  another  must  be  his  duly 
appointed  attorney  in  fact  In  re  Purvis,  1  B.  R.  163;  s.  c.  1  L.  T.  B.  19; 
in  re  Knoepfel,  1  B.  R.  23;  s.  c.  1  Ben.  330. 

A  partner  may  cast  the  whole  vote  of  his  firm,  but,  in  estimating  the 
number  of  votes,  the  firm  vote  will  only  count  as  one  vote.  One  of  several 
joint  creditors,  not  partners,  can  not  act  or  vote  without  the  consent  of  the 
others.    In  re  Purvis,  1  B.  R  163;  s.  c.  1  L.  T.  B.  19. 

Where  the  bankrupt  petitions  alone,  the  creditors  of  a  firm  of  which  he 
was  a  member  can  not  vote.    Ibid. 

There  Is  no  such  thing  known  to  the  law  as  an  Informal  vote.  An  ex- 
pression of  opinion  viva  voce  by  the  creditors  as  to  their  preference  Is  a 
vote.    In  re  Pearson,  2  B.  R  477. 

When  a  creditor  sells  or  assigns  his  debt  after  it  has  been  proved,  he  has 
no  further  business  in  court,  although  the  proceedings  must  be  carried  on 
in  his  name.  The  actual  owner  and  assignee  must  control  the  debt, 
vote  upon  it  and  receive  the  dividend.  Where  several  claims  have  been 
assigned  to  one  person,  he  has  but  one  vote.  In  re  Frank,  5  B.  R.  194; 
s.  c.  5  Ben.  164;  s.  c.  2  L.  T.  B.  188. 

Form  No.  15  contemplates  that  each  creditor  shall  vote,  and  that  his 
name,  residence,  and  amount  of  debt  shall  be  recorded.  If,  on  the  first 
vote,  no  choice  be  made,  by  reason  of  a  greater  part  in  number  and  value 
falling  to  concur,  a  second,  third,  or  any  number  of  ballots  may  be  had, 
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until  the  required  concurrence  be  obtained.  If  tlie  creditors  can  not  agree 
upon  the  first  day  of  the  meeting,  they  may  adjourn  to  another  day.  If  no 
such  concurrence  is  obtained,  and  the  meeting  adjourns  sine  die,  the  c-ou- 
tingency  happens  which  authorizes  the  judge,  or  if  there  be  no  opposing 
interest,  the  register  to  appoint  an  assignee.  In  re  Phelps,  CJaldwell  &  Co., 
1  B.  R.  525;  s.  c.  2  L.  T.  B.  25. 

The  duty  of  preparing  the  memorandum  for  the  signatures  of  the  cred- 
itors devolves  on  the  register.  The  recital  it  contains  as  to  notice  must 
be  within  his  Ivnowledge,  derived  from  the  files  in  the  otfice.  In  It  must 
be  stated  the  name  of  the  assignee  chosen  or  nominated,  and  to  ascertain 
this  the  usual  practice  is  to  talie  a  viva  voce  vote  of  the  creditors,  and 
w^hen  the  required  concurrence  appears  to  prepare  the  memorandum  for 
the  signatures  of  the  electing  creditors.  This  memorandum  constitutes  the 
evidence  of  the  election  of  an  assignee.  Unless  it  bears  the  signatures  of 
a  majority  in  number  and  value  of  the  creditors  who  have  proved  their 
claims,  there  is  no  autlieutic  evidence  of  an  election,  and  the  register  must 
certify  a  failure  to  make  choice  by  the  creditors.  In  re  Pfromm,  8  B.  R. 
357. 

A  creditor  who  has  given  a  viva  voce  vote  in  favor  of  a  party  may  refuse 
to  sign  the  memorandum,  for  he  has  the  right  to  change  his  vote  at  any 
period  during  the  progress  of  the  election.     Ibid. 

No  crtHlitor  can  change  his  vote  after  a  final  adjournment.  In  re  Scheif- 
fer  &  (iarrett,  2  B.  R.  .VJl;  s.  c.  1  C.  L.  N.  201. 

Proofs  which  are  tiled  after  a  vote  is  taken,  can  not  be  allowed  to  come  in 
au<l  change  the  result.  In  re  Lake  Superior  S.  C.  R.  R.  &  I.  Co.,  7  B.  R. 
370. 

The  choice  is  to  be  made  by  the  greater  part  in  value  and  number  ot 
those  who  liave  iinjved  their  debts,  and  not  the  greater  part,  etc.,  of  those 
pres(Mit  and  voting.  Sueh  is  tlie  plain  imi)ort  of  the  statute.  If  the 
greater  part  in  number  and  value  of  those  who  have  proved  their  debts 
do  not  appear  and  vote  for  the  sanu'  iierson,  then  there  is  a  failure  on  the 
part  of  llie  criMlitors  t(i  make  a  choice.  In  l*e  Purvis,  1  B.  R.  1(W;  s.  c.  1 
L.  T.  B.  v.);  in  re  SchcitTer  iV  (larrett,  2  B,  K.  'An-,  s.  c.  1  O.  L.  N.  2(il:  in 
re  Pearson,  2  1*.  K.   iT7. 

Wlicrc,  at  llic  lirst  meeting  of  tlie  creditors,  only  one  creditor  appears 
and  proves  his  (1el>r.  and  there  are  no  otlier  debts  proven,  the  right  to 
choose  nn  assi-nee  helonus  to  the  sole  cn'ditor  who  has  i)roved  his  claim. 
In  re  llaynes,  J  1'..  IJ.  L'2T:  s.  c.  1   L.  T.  B.  121. 

It  is  the  iMilicy  nf  tlie  l>ankni]»t(  y  act  to  give  the  creditoi^s  of  the 
bankrupt  lln*  clmice.  in  the  lirst  insi.-iiice.  of  the  person  who  is  to  take  as- 
sets and  niMii;iL:<>  ilieiii.  II  is  only  when  the  ereditnrs  fail  to  elect,  tliat  the 
re^rister  (tr  .indue  mn  apimint  an  a>sii;iiee.  In  re  .1.  ().  Smith.  1  B.  R.  24.*>: 
^.  e.  2  l*en.  li:»:  in  re  S.lieitrer  \  <;arrett.  2  P».  R.  ."►JH  :  s.  e.  1  i\  L.  N.  2dl. 

AA'here,  afier  the  i<--nini:-  ni'  ihi'  w.irrant,  an  amiMulment  is  niad(\  addin'j: 
Ihi-  names  (>(  ;\  l.ir-e  niiinlfer  nt"  er.ditei's.  ami  a  tiew  warrant  has  been 
issunl,  the  crediinrs.  if  iliey  deem  it  expe«nenr,  may.  on  the  return  day  nf 
the  s,.r(nid  warrant,  elect  an  a^^iuiiee.  and  lake  steps  to  remove  any  as- 
'^iunee  that  may  have  been  ehu  ud  'T  aiipoiuted  in  the  proceedings  under 
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• 

the  first  warrant    In  re  Perry,  1  B.  R.  220;  s.  c.  1  L.  T.  B.  4;  in  re  Kat- 
cliff e,  1  B.  R.  400;  in  re  Morgenthal,  1  B.  R.  402. 

When  the  name  of  only  one  cre<lltor  is  added  by  an  amendment,  after 
the  meeting  has  been  held,  it  Is  not  necessary  or  proper  that  a  new  meet- 
ing of  the  creditors  to  choose  an  assignee  should  be  held.  The  creditor 
should  be  formally  informed  of  the  existence  and  condition  of  the  suit,  and 
notified  to  prove  his  claim  if  he  so  desires.  In  re  Carson,  5  B.  IL  290;  s.  c. 
5  Ben.  277;  s.  c.  2  L.  T.  B.  IW. 

ApiMintment  of  Assignee  by  the  Register  or  the  Court.—  The  opposing 
interest  which  precludes  the  register  from  appointing  an  assignee  is  not 
merely  an  interest  contending  by  vote,  but  an  interest  in  opposition  to  the 
exercise  of  the  power  of  appointment  by  the  register.  In  re  George 
Jackson  et  al.,  14  B.  R.  449. 

Where  there  is  a  failure  on  the  part  of  the  creditors  assembled  at  a 
meeting  to  choose  an  assignee,  the  register  should  state  to  them  that  the 
duty  of  appointing  an  assignee  devolves  upon  the  register,  unless  there  is 
an  opposing  interest;  and  that  any  creditor  has  the  right  to  object  to  the 
register's  making  the  appointment.    In  re  Pearson,  2  B.  R.  477. 

When  the  register  announces  that  he  has  the  right  to  api)oint  an  as- 
signee, unless  there  Is  an  opposing  interest,  distinct  disclosure  should*  be 
made  if  there  is  any  opposing  interest.  In  re  George  Jackson  et  aL,  14 
B.  R.  449. 

The  appointment  by  the  register  is  irregular  where  there  is  an  opposing 
Interest.    In  re  Pearson,  2  B.  R.  477;  in  re  C.  H.  Norton,  G  B.  R.  297. 

There  can  be  only  one  first  meeting,  and  all  adjournments  are  but  a  con- 
tinuance of  the  same,  and  if  there  is  any  opposition  or  opposing  interest  to 
an  assignee  at  any  stage  of  such  first  meeting,  such  opposition  is  to  be 
considered  as  continuing  until  the  termination  of  such  first  meeting, 
whether  upon  the  day  first  appointed  or  any  other  day  to  which  such 
meeting  may  be  continued,  unless  It  aflirmatively  appears  that  such  op- 
position  has  been  withdrawn.    In  re  C.  H.  Norton,  6  B.  R.  297. 

If  the  re^jister  attends  at  the  time  and  place  specified  in  the  warrant  and 
notice  for  the  first  meeting  of  creditors,  and  no  creditor  appears,  or  is 
represented,  the  meeting  is  held  within  the  provisions  of  the  act  as  fully 
and  effectually  as  if  creditors  had  appeared  or  been  represented  at  the 
neeting,  and  the  contingency'  happens  which  the  section  speaks  of,  namely, 
that  no  choice  of  assignee  has  been  made  by  the  creditors  at  the  meeting, 
and  the  register  Is  authorized  to  appoint  one.  In  re  Cogswell,  1  B.  R.  62; 
s.  c.  1  Ben.  388. 

An  assignee  should  bo  appointed,  even  thouj?h  no  debts  have  been 
proved.  In  re  Cogswell,  1  B.  R.  62;  s.  c.  1  Ben.  388;  In  re  Anon.,  1  B.  R. 
12:?. 

An  assignee  should  be  appointed,  even  though  there  are  no  apparent 
assets,  for  he  Is  designed  by  the  statute  to  act  as  a  trustee  on  behalf  of  the 
creditors,  and  it  is  his  duty  to  search  out  and  collect  every  species  of  prop- 
erty belonging  to  the  bankrupt.  In  re  Alexander  Graves,  1  N.  Y.  Leg. 
Cbs.  213;  8.  c.  5  Law  Rep.  25. 

If  the  resolution  to  appoint  a  trustee  is  not  confirmed  by  the  court,  and 


326  The  Bankruptcy  Law. 

the  first  meeting  has  been  adjourned  without  the  election  of  an  assignee, 
the  court  may  appoint  an  assignee.    In  re  Stuyvesant  Bank,  6  B.  R.  272. 

A  general  order  appointing  a  person  assignee  in  a  class  of  many  cases,  is 
invalid  unless  it  enumerates  the  particular  cases  in  which  the  person  is  in- 
tended to  be  apiK)inted.     In  re  William  Major,  14  B.  R.  71. 

A  general  order  appointing  an  assignee  will  not  be  recognized  as  valid  in 
any  case  unless  the  aHsignee  qualiHes  8i>ecially  in  such  case.     Ibid. 

Approval  of  the  Assignee  by  the  Judge.—  The  creditors  are  alone  inter- 
ested in  the  distribution  of  the  estate,  and  it  is  to  be  supposed  that 
creditors  having  pecuniary  interests  will  carefully  canvass  and  inquire 
into  the  qualificatiuus  of  the  assignee  to  whom  thej'  recommend  the  estate 
to  be  intrusted.  They  are  supposed  to  be  commercial  men,  intimately 
acquainted  with  the  aflfairs  of  the  banlirupt  and  the  qualifications  essential 
and  proper  to  fit  a  man  to  act  as  their  trustee,  and  unless  good  and  strong 
reast)ns  are  presenteil  to  the  court,  the  opinion  of  the  creditors,  represent- 
ing a  large  majority  in  amount  and  number  of  the  parties  interested,  is 
entitled  to  great  weight  In  determining  wiio  is  the  proper  person  to  ad- 
minister the  estate  in  which  tliey  are  interested.  The  discretion  vested  in 
the  court  of  approving  or  disapproving  of  an  assignee,  is  a  legal  discre- 
tion—one that  must  be  controlled,  not  by  caprice,  prejudice,  partiality, 
lilvcs  or  dislilvcs.  or  any  otlier  reason  tlian  a  due  regard  to  tlie  fitness  of 
the  proposed  assignee  for  the  position.  In  r(.'  Funlcenstein  &  Co.,  1  Pac. 
L.  K.  11. 

When  the  register  is  satisfied  tliat  any  reasons  exist  why  an  assignee 
elected  or  appointed  slioul«l  not  l)e  approved  l)y  the  judge,  it  is  his  duty 
to  siaio  sucli  reasons  freely  in  sulmuttiiig  tlic  iiucstion  of  approval.  In  re 
Hliss.  1  1?.  n.  TS;  s.  c.  1  Ben.  407;  in  re  .Scheifter  cV:  (Barrett,  2  B.  II.  591;  s.  c. 
1  i\  I..  X.  lm;i. 

Apijuiunnents  niadi*  by  registers,  as  well  as  selections  made  Ijy  creditors, 
are  in  all  eases  subject  ty)  the  ajiproval  <if  the  judge.  In  other  words,  until 
tin*  jii(l.:e  has  ajjpreved  the  selection,  no  one  should  enter  upon  the  duties 
of  assi;:nee.  If  the  .iud.L^e  disapproves,  the  election  or  appointment  fails. 
The  reuisier  has  nu  power  to  approve,  nor  is  his  appointment  more  than 
the  (IcNiirnation  to  the  judt^e  uf  a  suitable  jierson  for  the  trust.  In  I'v 
Sclieiffer  \-  (;anett.  2  H.  K.  .".HI;  s.  c.  1  r.  L.  X.  2»;i. 

AA'lien  there  is  no  imputation  upon  tiie  eonipeiency  or  character  of  an 
assi-nee  duly  eh-cled  by  the  «  redilois.  tlie  Jud^e  will  not  withlu)Id  his  ap- 
proval. The  assiiiuee  is  entitled  \(>  tlie  position  by  virtue  of  llu^  law.  In 
re  John  ('.  (Jrant.  2  W.  U.  HhI;  in  re  .1.  ().  Sniiih.  1  B,  K.  24;J;  s.  c.  2  Ben. 
li;;;  i[i  re  .Ii.stph  r.arrelt,  2  r».  It.  .';;:;;  s.  e.  1  L.  T.  B.  Hi;  s.  c.  1  C.  L.  X. 
2(  )2. 

A\'licn  olijcciion  is  takt-n  io  ilic  apjiroval  ol'  an  assi.Lrne<'.  the  burden  of 
proot"  is  upon  I  lie  olijt'ci<ir;  but  in  so  delicate  a  niatter.  and  on«'  in  which 
dirert  cviden«-e  is  nni  alN\ay«<  p  i-^vilile.  rc;>>nuaMe  cause  of  suspicion  may 
in  <oiiic  case-:  lie  suiliririit.  In  re  riaii-uiout.  1  B.  Ti.  27(i;  s.  c.  Lowell,  2:*.0; 
s.  .-.  1  K.  T.  v>.  «;. 

11  ilic  JudLic  is  ad\i«  d  thai  in  any  ]iarti'-ular  case  tlie  bankni])t  has 
broULihi  in  one  or  nmre  of  his  particular  friends,  and  has  by  ihem  chosen 
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an  assignee,  who  Is  also  his  friend  and  in  his  interest,  he  will  withhold 
hia  approval.  It  is  certainly  against  the  policy  of  the  bankruptcy  act  that 
a  bankrupt  should  select  his  assignee.  It  is  true  that  if  the  creditors  do  not 
care  sufficiently  for  the  matter  to  attend  the  meeting,  they  ought  not  to 
complain.  But  still  the  law  is  no  less  brought  into  contempt  The  dis- 
charge of  a  debtor  who  does  not  sun-ender  all  his  assets  is  precisely  what 
those  charged  with  the  execution  of  the  law  are  bound  to  guard  against. 
In  re  Bliss,  1  B.  R.  78;  s.  c.  1  Ben.  407. 

A  person  will  not  be  allowed  to  make  a  regular  business  of  seeking  out 
creditors  of  bankrupts,  and  soliciting  them  to  prove  their  debts  and  vote 
for  him  aei  assignee,  with  a  view  to  such  pecuniary  emolument  as  may 
legitimately  belong  to  the  position.  Such  a  course  opens  the  door  to  abuses. 
In  re  Doe,  2  B.  R.  308;  s.  c.  3  Ben.  6C. 

It  is  improper  for  a  party  seeking  to  be  assignee  to  promise  to  pay  the 
claim  of  a  creditor  in  full,  in  order  to  obtain  his  vote,  and  an  election  so 
obtained  will  not  be  approved.    In  re  Haas  &  Sampson,  8  B.  R.  189. 

Whether  there  has  been  such  an  influence  exercised  by  the  assignee  or 
not  as  to  Invalidate  his  election,  must  be  left  to  depend  upon  the  circum- 
stances of  each  case.  There  might  be  some  solicitation  on  the  part  of  the 
assignee,  which  would  in  no  way  influence  the  choice  of  the  creditors. 
Neither  the  bankrupt  nor  his  solicitor  can  make  the  proceedings  in  bank- 
rupty  the  proceedings  of  the  bankrupt  alone.  The  bankrupt  can  not  be 
allowed  to  elect  his  assignee.  Such  an  assignee  might  favor  the  bankrupt 
at  the  expense  of  the  creditor's  Interest.  That  the  assignee  is  the  con- 
fldential  clerk  of  the  bankrupt's  attorney,  may  be  a  good  reason  for  with- 
holding the  approval  of  the  choice,  if  objections  are  made  by  the  creditors 
lx»fore  approval;  but  such  objections  should  be  made,  if  Ihe  facts  are 
known  to  the  creditors,  immediately  after  the  election.  And  if,  with  full 
knowledge  of  the  facts,  the  assignee  is  allowed  to  go  on  and  exercise  his 
duties,  something  more  ought  to  be  shown  —  some  misconduct,  or  that  the 
relation  existing  is  in  some  way  prejudicial  to  the  rights  or  interests  of 
the  creditors.  If  the  creditors,  without  any  undue  influence,  and  with 
knowledge  of  the  facts,  choose  such  an  assignee,  and  the  judge  approves, 
without  objection,  it  is  too  late  to  object.  In  re  Mallory,  4  B.  R.  153;  s.  c. 
2  L.  T.  B.  130. 

Any  general  bias  either  for  or  against  the  bankrupt  or  his  dealings,  will 
not  disqualify  a  person  of  standing  and  character.  In  contested  cases  it 
would  be  almost  imiwssible  to  find  any  suitable  assignee  connected  in  any 
way  with  the  estate,  who  had  not  formed  such  an  impression.  The  cred- 
itors, moreover,  retain  an  important  power  over  the  settlement  of  the  es- 
tate, and  ought  to  exercise  an  oversight  of  the  affairs  pertaining  to  It.  In 
re  Clairmont,  1  B.  R.  276;  s.  e.  Lowell,  230;  s.  c.  1  T>.  T.  B.  6. 

Under  certain  circumstances,  a  relative  of  the  bankrupt  will  not  be  ap- 
proved.   In  re  Powell,  2  B.  R.  45;  In  re  Eogert  &  Ockley,  3  B.  R.  G51. 

The  director  of  a  corporation  to  which  a  judgment  was  confessed  by  the 
bankrupt  shortly  before  the  filing  of  his  petition  will  not  be  approved. 
He  comes  within  the  spirit,  if  not  the  letter,  of  the  clause  which  declares 
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that  a  preferred  creditor  shall  not  be  eligible  as  assignee.    In  re  Powell,  2 
B.  R.  45. 

The  assignee  must  reside  in  the  Judicial  district  in  which  the  proceed- 
ings are  pending.    In  re  Havens,  1  B.  R.  485. 

Where  a  person  resides  out  of  the  district,  but  has  a  permanent  place  of 
business  in  the  district,  he  may  be  appointed  assignee  in  conjunction  with 
another  who  resides  in  the  district.    In  re  Loder  et  al.,  2  B.  B.  515. 

If  the  assignee  does  not  reside  in  the  same  place  as  the  bankrupt,  a 
person  residing  in  that  place  may  be  associated  with  him  as  coasslgnee. 
lu  re  Jacoby,  1  W.  N.  15. 

An  attorney  for  a  creditor  of  the  bankrupt  may  be  assignee.  Section 
5035  declares  who  shall  be  ineligible  as  assignee.  There  is  no  other  pro- 
vision in  the  bankruptcy  act  rendering  a  person  ineligible  for  this  position. 
In  re  Jose'ph  Barrett,  2  B.  It.  533;  s.  c.  1  L.  T.  B.  144;  s.  c.  1  C.  L*.  N.  202; 
in  re  Lawson,  2  B.   H.  306. 

The  attorney  of  the  bankrupt  may  be  chosen  assignee,  but  he  can  not 
occupy  the  iwsition  of  counsel  and  assignee  at  the  same  time.  He  must 
withdraw  from  the  former  position.  In  re  Clairmout,  1  B.  K.  270;  s.  c. 
Lowell,  230;  s.  c.  1  L.  T.  B.  0. 

When  an  adjudicntiou  of  bankruptcy  is  made  against  the  debtor  in  three 
different  districts,  each  district  should  have  an  assignee  within  its  juris- 
dictional limits  and  a  resident  thereof.    In  re  Boston  R.  R,  Co.,  5  B.  R. 

A  person  cnu  not  act  l>oth  as  receiver  and  as  assijrnee,  and  have  his  acts 
autliorized  by  the  State  court,  wliich  appointed  him  receiver,  and  l)y 
the  baiikriiptcj'  court.  This  is  a  ijosition  of  iuconipatibility  which  the 
bankruptcy  cOurt  can  not  permit  one  of  its  olliccrs  to  occupy.  If  he  is 
to  1h»  assiirnce,  he  must  look  to  the  l>anknii)tcy  court  alone  as  the  sotirce 
of  his  jiniliority.  If  he  is  to  ln>id  and  ndniinister,  as  receiver  under  tlie 
Stnle  laws,  ilie  i)roperty  wiiich  he  lias  received  as  receiver,  he  must  so 
adniini^'c'r  ii.  wltlioiit  looklni:  to  tlu'  bankruptcy  court  for  any  authoriiy 
(»r  (lireciion.  If  he  is  to  administer  sueh  i)r(»iieriy  as  an  assiirnce,  he 
must  >'•  adminisier  ii.  wiilioul  lodkin.ir  to  the  State  eourt,  or  to  any  otht'r 
court  I'Ui  liie  haLiixruptcy  court,  fur  autlioriiy  or  dii-ection.  lie  must,  more- 
over, acrnunl  foi'  thi'  |)rnperty  received  ])y  liim.  and  it  is  not  proper  tliat 
an  a'^siuin'c  1>«>  i»laintilT.  and.  as  recei\-er.  be  <lefendant  in  respect  to  these 
mattiT^.     In  vr  Sinyvcsaiit   r»ank.  (;  P..  II.  -JT'J. 

T'i)nn  ihe  pelitirn  of  a  riTdiini".  an  additional  assiirnce  may  be  ap- 
pointed.    In  r«'  Ovcridn,  .'  It,  K.  Ildi;. 

An  addiii'fiinl  as<imiee  Avill  nut  in  i:"t'nrrnl  be  ai)pointed  at  the  reciue^t  of 
ihe  minority,  for  ilie  siaiuie  d«irs  not  apiM»:ir  to  intend  a  minoi'ity  reju'e- 
st-ntatiuii.  Tlie  crtdiiors  lia\'e  llie  rii:lii  tn  <lecide  upon  tlie  nundx'r  of 
assiLiiiecs  as  well  a^  1<>  duxisr  tlicm.  In  rr  Clairmonl.  1  l\.  R.  'J7«»;  s.  c. 
I.cwfl].  :::;<»:  s.  c.  l  L.  '\\  \\.  r,. 

\\'ln'ii  ilie  Jndu*'  r»'tii-^i-s  ti>  aiqirnvc  tlif  elioict'  made  by  the  creditors. 
li.'  -liMiilil  (iril-'i-  :i  H'-w  eliMiioii.  hi  re  SrliciiTcr  iV  (iarrett.  12  B.  R.  r»Pl; 
s.  c.   1   C.  L.  N.  'J<;i. 
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The  court  will  not  send  a  ease  back  for  a  new  Section  when  it  is  not 
apparent  that  a  different  result  would  or  might  be  thereby  attained.  In  re 
Pfromm,  8  B.  R.  357. 

The  court  will  not  set  aside  an  election  of  an  assignee  on  account  of  any 
Irr^ularity  in  admitting  a  claim  when  its  exclusion  could  not  affect  the 
result    In  re  George  Jackson,  14  B.  R.  449. 

Where  a  person  acts  as  assignee  in  a  particular  case  and  is  so  treated  by 
the  register  and  the  Judge,  he  may  be  deemed  the  assignee  pro  hac  vice 
as  to  that  particular  transaction,  although  he  was  never  legally  ap- 
pointed and  never  qualified.    In  re  William  Major,  14  B.  R.  71. 

The  courts  uniformly  disapprove  of  the  same  person  acting  as  attorney 
for  the  bankrupt  and  the  assignee,  not  because  the  duties  always  are  con- 
flicting and  adverse,  but  because  they  may  be  so.  The  assignee's  attorney 
is  a  minister  of  the  court,  and  his  duty  is  to  attend  to  the  estate,  even  to 
the  prejudice  of  his  own  claims,  and  it  is  considered  inconsistent  with  his 
duty  if  he  act  also  as  attorney  for  the  bankrupt.  In  re  Mallory,  4  B.  R. 
153;  8.  c.  2  U  T.  B.  130. 

Acts  of  1867  and  1874,  §  5035.  No  person  who  has  received 
any  preference  contrary  to  the  provisions  of  this  Title  shall  vote 
for  or  be  eligible  as  assignee;  but  no  title  to  property,  real  or  per- 
sonal, sold,  transferred,  or  conveyed  by  an  assignee,  shall  be  affected 
or  impaired  by  reason  of  his  ineligibility. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  18,  14  Stat.  525. 

This  clause  declares  who  alia  11  be  ineligible  as  assignee.  There  is  no 
other  provision  in  the  act  rendering  a  person  ineligible  for  this  position. 
In  re  Joseph  Barrett,  2  B.  R,  533;  s.  c.  1  L.  T.  B.  144;  s.  c.  1  C.  L.  N.  202. 

The  director  of  a  corporation  to  which  a  Judgment  was  confessed  by 
the  bankrupt  shortly  before  the  filing  of  his  petition,  comes  within  the 
spirit,  if  not  within  tha  letter,  of  this  clause.     In  re  Powell,  2  B.  R.  45. 

Act  of  1898,  Ch.  1,  Sec.  1.  *  *  *  (26)  "Trustee"  shall 
include  all  of  the  trustees  of  an  estate. 

Ch.  5,  §  50.  Bond  of  Trustees.—  (]))  Trustees,  before  entering 
upon  the  performance  of  their  official  duties,  and  within  ten  days 
after  their  appointment,  or  within  such  further  time,  not  to  exceed 
five  days,  as  the  court  may  ])ermit,  shall  respectively  qualify  by  en- 
tering into  bond  to  the  United  States,  with  such  sureties  as  shall 
be  approved  by  the  courts,  conditioned  for  the  faithful  performance 
of  their  official  duties. 

(c)  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after 
the  adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a  composition 
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has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the 
office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee; 
they  may  at  any  time  increase  the  amount  of  the  bond.  If  the 
creditors  do  not  fix  the  amount  of  the  bond  of  the  trustee  as  herein 
provided  the  court  shall  do  so. 

(d)  The  court  shall  require  evidence  as  to  the  actual  value  of  the 
property  of  sureties. 

(e)  There  shall  be  at  least  two  sureties  upon  each  bond. 

(f)  The  actual  value  of  the  property  of  the  sureties,  over  and 
above  their  liabilities  and  exemptions,  on  each  bond  shall  equal  at 
least  the  amount  of  such  bond. 

(g)  Corporations  organized  for  the  purpose  of  becoming  sureties 
upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted  as 
sureties  ujion  the  bonds  of  referees  and  trustees  whenever  the  courts 
are  satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby 
amply  })rotected. 

(h)  Bonds  of  referees,  trustees,  and  designated  depositories  shall 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and  mav  bo 

ft 

sued  upon  in  the  name  of  the  United  States  for  the  use  of  any 
person  injured  Ijy  a  breach  of  their  conditions. 

(i)  Trustees  shall  not  be  liable,  ])ersonally  or  on  their  bonds,  to 
the  United  State's,  for  aiiv  penalties  or  forfeitures  incurred  bv  tlii^ 

t.        1  ft 

bankrupts  under  this  Act,  of  whose  (.states  they  are  respectively 
trustees. 

(j)  Joint  tnistees  may  iiive  joint  or  several  bonds. 

(k)  \(  any  referee  or  ti'uste(^  shall  fail  to  give  bond,  as  herein 
]ii-ovi(le(l  and  within  thv  time  limited,  he  shall  l)e  deemed  to  have 
declined  his  a[)])oini]nent,  and  such  failure  shall  create  a  vacancy  in 
his  ollici^ 

(1)  Siiit^  n})on  referees'  bonds  shall  not  be  brought  subsequent  lo 
two  veai's  after  the  tdle;ied  hi'eaeh  of  the  bond. 

(m)  Siiit<  ii])on  trustee^  bond.-  sliall  not  be  brought  subsequent  to 
two  veai's  after  tlu^   estate  has  been    elo-ed. 

Act  of  ISDS,  Cii.  ],  '''  *  '^  g  v.).  Accounts  and  Papers  of 
Trustees. —  (a)  The  acconnts  and  |>a]>ers  (if  trustees  sliall  be  o|)en 
to   the  insiu-rticn   <>f  (tnicei's  and   all    jcnlies   in   intere-^t. 

A( Ts  OF  iSi'tl  and  islt.  ii  r)i);;r).  'J^ic  district  indue  at  anv  time 
may.  and  ujntn  the  rr(|ii<>t  in  wi'iiini!'  of  any  creditor  who  ha^  proved 
lii^  chiiii)  --lialL  rr(|iiirr  thr  ;i-<iL:ntM^  jo  ^ive  l-iumI  nnd  sufficient  l)ond 
\n  [he  I'liilcd  Staler,  with  a  cnndilion  f<»r  tlie  faithful  performance 
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and  discharge  of  his  duties;  the  bond  shall  be  approved  by  the  judge 
or  register  by  his  indorsement  thereon,  shall  be  filed  with  the  record 
of  the  case,  and  inure  to  the  benefit  of  all  creditors  proving  their 
claims,  and  may  be  prosecuted  in  the  name  and  for  the  benefit  of 
any  injured  party.  If  the  assignee  fails  to  give  the  bond  within  such 
time  as  the  judge  or  register  orders,  not  exceeding  ten  days  after 
notice  to  him  of  such  order,  the  judge  shall  remove  him  and  appoint 
another  in  his  place. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  13.  14  Stat  522.  Prior 
Statute  —  August  19,  1841,  eh.  9,  §  9,  5  Stat.  447. 

When  a  creditor  demands  it,  an  assignee  should  be  required  to  give 
bond.     In  re  Fernberg,  2  B.   R.  353. 

No  one  but  the  district  Judge  can  require  the  assignee  to  execute  a  bond. 
In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9. 

The  assignee  should,  if  required,  give  a  separate  and  distinct  bond  for 
each  case  in  which  he  is  appointed.  A  general  bond,  conditioned  for  the 
faithful  discharge  of  his  duties  in  all  cases  in  which  he  may  be  appointed, 
is  not  sufficient.  In  Texas,  a  feme  covert  can  not  be  a  security.  In  re 
McFaden.  3  B.  R.  104. 

The  register  has  the  power  to  require  the  assignee,  upon  the  request 
of  creditors,  to  give  bond,  and  may  take  testimony  to  determine  the 
amount  thereof.    In  re  Binninger  &  Clarice,  9  B.  R.  568. 

An  order  requiring  an  assignee  to  give  bond  must  specify  the  time 
within  wbich  the  bond  shall  be  filed,  and  if  it  omits  to  do  so,  the  assignee 
can  not  be  deemed  in  default  for  not  filing  a  bond.  In  re  George  E.  Sands, 
7  Ben.  19. 

Acts  of  1867  and  1874,  §  5037.  Any  assignee  who  refuses  or 
unreasonably  neglects  to  execute  an  instrument  when  lawfully  re- 
quired by  the  court,  or  disobeys  a  lawful  order  or  decree  of  the 
court  in  the  premises,  may  be  punished  as  for  a  contempt  of  court. 

Statute  revised  —  March  2,  1SG7.  ch.  17G,  §  18,  14  Stat.  525. 

A  list  of  the  creditors  who  have  proved  their  claims  is  an  instrument 
within  the  meaning  of  this  section,  and  the  assignee  may  be  compelled 
to  furnish  it  to  the  bankrupt.  In  re  Blaisdell  et  al.,  G  B.  R.  78;  s.  c.  42 
How.  Pr.  274;  s.  c.  5  Ben.  420. 

§  5038.  An  assignee  may,  with  the  consent  of  the  judge,  resign 
his  trust  and  be  discharged  therefrom. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  18,  14  Stat.  525. 
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Act  of  1898,  Cn.  5,  §  46.  Death   or   Aemoval   of   Troitees. — 

(a)  The  death  or  removal  of  a  trustee  shall  not  abate  any  suit  or 
proceeding  which  he  is  prosecuting  or  defending  at  the  time  of  his 
death  or  removal,  but  the  same  may  be  proceeded  with  or  defended 
by  his  joint  trustee  or  successor  in  the  same  manner  as  though  the 
same  had  been  commenced  or  was  being  defended  by  such  joint 
trustee  alone  or  by  such  successor. 

Act  of  1867,  §  50;39.  The  court,  after  due  notice  and  hearing, 
may  remove  an  assignee  for  any  cause  which,  in  its  judgment,  ren- 
ders such  removal  necessary  or  expedient.  At  a  meeting  called  for 
the  purpose  by  order  of  the  court  in  its  discretion,  or  called  upon 
tlie  application  of  a  majority  of  the  creditors  in  number  and  value, 
the  creditors  may,  with  consent  of  the  court,  remove  any  assignee 
by  such  a  vote  as  is  provided  for  the  choice  of  assignee. 

Statute  revised  —  March  2.  1807,  eh.  ITG,  §  18,  14  Stat.  525.  Prior 
Statutes  —  April  4,  1800,  ch.  11),  §  8,  2  Stat.  23;  Aur.  19,  1^1,  cli.  9,  §  3, 
5  Stilt.  442. 

A  niotiou  to  remove  au  assijrnee  oau  ])e  entertained  by  the  court  alone, 
and  not  V).v  the  register.  In  re  Stoiies.  1  B.  R,  489;  in  re  New  Yorlc 
Mail  Steanishij)  Co.,  2  B.  H.  423. 

The  removal  of  an  assijrnee  is  a  matter  in  the  discretion  of  the  court. 
Sucli  <liscrctlon  is.  however,  a  lejjal  discretion,  and  can  only  l>e  exercis(Hl 
to  riMiiove  an  assignei"  wlien  cause  is  sliown  rendering:  such  removal  ex- 
pedient or  necessary.  In  re  Hlodjrett  tV  Sanford,  ,"►  B.  11.  472;  in  re  Mal- 
lory,  4  H.  K.  Vul;  s.  c.  2  L.  T.  B.  i;;(). 

I'lxui  a  petition  to  remove  tlie  nssiijnee  for  misconduct  in  institutiuE: 
a  suit,  tlie  (lueslioii  is  nnl  wlieilier  tlie  suit  was  without  a  proper  lei^al 
l'ouii(l;it inn,  Imt  \\ln'iliei-  its  prosecution  was  fraudult'nt.  malicious,  or  from 
unjusi  motive.  :nid  not  in  ^ood  faitli  for  tlie  benetit  of  the  j^eneral  cred- 
iti.rs.     In  re  Sncclii.  i\  W.  \l.  :\\)S;  s.  c  »;  B.  U.  407;  s.  c.  43  ITow.  Tr.  250. 

If  one  rreditor  lu'coiiies  tlie  sole  creditor  by  the  i)urcliase  of  all  the 
otln'i'  <-l,'iiins.  a  m-w  .•is>iuiiet'  iimy,  upon  the  ai»iilication  of  the  baidvrupt 
and  sucli  snlr  creditor,  be  substituted  for  the  one  ori.unnally  elected  by  the 
crediioi's.      l]»id. 

An  assignee  is  n.ii  .•ii.]n>iiiic(l  sinii)ly  for  bis  own  ])r()lit,  ])Ut  as  trustee 
for  the  crnliitTs.  ami  he  is  boimd  Ut  i'\ri"<'i:;c  d\ie  <liliL'en<-e  in  collootin;^; 
iind  <lisiMisiiiu'  of  iln-  i>rniHiMy  df  ilic  baidcruiit,  jind  in  «listributiuir  its 
proci'cds  .'1111(111-  ihc  <iitli!i.rs.  ll"  lit-  is  miiliy  of  m'oss  and  culpable 
'  (  ul(  ct    of  duly   ill   I  Ids   rcsi'cci.   lie  may   bo  removed.     In  re  Morse.   7   B. 

Wlirii  ci-fdiiors  ;i]>ily  to  :iii  a^sium-c  i(»  ascrrtain  the  c!»n'diti(Ui  of  tlic* 
(.«;;n»'.  ii  is  ids  ilniy  in  cfiii  mipi ;<ai <•  all  maicrial  faots  within  his  knowl- 
<'iLi\  and  !!'<■  w'liiid  ^iii.-irc^-'Mii  el"  -ik  h  facts  is  a  .u"rotiiid  for  removal. 
i!i  IV  rrriJns.  s  r,.  K.  :.t,:  v.  <-.  r,  };:ss.  it.  1, 
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Such  removal  will  be  made  where  there  is  an  irreconcilable  disagree- 
ment between  the  assignee  and  a  large  portion  of  the  creditors.  The  as- 
signee is  a  trustee  of  each  and  every  creditor.  He  receives  a  compensa- 
tion for  his  services,  and  is  held  to  strict  diligence  in  watching  the  in- 
terests of  the  creditors.  The  creditors  are  the  beneficiaries  of  the  court, 
and  have  a  direct  pecuniary  interest  in  the  bankruptcy  proceedings. 
Courts  of  equity  sometimes  decree  a  substitution  of  trustees  where  there 
has  been  no  fault  on  the  part  of  the  trustees.  Substitution  has  been  made 
where  the  trustees  would  not  act  together.  The  assignee  must  be  allowed 
some  discretion  in  the  prosecution  of  suits,  and  if  he  believes  the  expense 
of  a  suit  to  recover  property  will  be  greater  than  the  benefit  to  be  de- 
rived from  the  suit,  if  successful,  he  ought  not  to  proceed.  The  court 
will  not  constitute  itself  the  legal  adviser  of  the  assignee.  He  has  a 
right  to  choose  his  own  counsel,  and  must  proceed  with  his  duties  ac- 
cording to  his  best  Judgment,  being  held  to  no  more  than  a  Just  and 
reasonable  accountability.  Should  the  court  direct  him  when  to  proceed 
in  a  suit,  it  would  find  that  it  had  practically  decided  questions  ex  parte 
which  ought  to  have  been  decided  only  on  a  hearing  of  both  parties  in- 
terested. In  re  Mallory,  4  B.  R,  153;  s.  c.  2  Lr.  T.  B.  130;  in  re  Perkins, 
8  B.  R.  56;  s.  c.  5  Bisa  254. 

Erroneous  legal  advice,  where  the  errors  are  so  gross  and  frequent  as 
to  be  evidence  of  the  incompetency  of  the  legal  adviser  he  has  chosen, 
may  be  cause  for  ordering  the  assignee  to  employ  other  counsel,  but  not 
necessarily  for  removing  the  assignee.  In  re  Blodgett  &  Sandford,  5  B. 
R.  472. 

After  the  majoriiy  of  the  creditors  have  voted  to  remove  an  assignee, 
the  court  w^ill  exercise  a  Judicial  discretion  in  the  matter,  notwithstanding 
the  action  of  the  creditors.  Parties  opposed  in  interest  to  the  ofiicinl 
action  of  an  assignee,  do  not  have  the  power  to  dictate  his  conduct,  even 
if  they  happen  to  be  able  to  command  a  majority  vote  of  the  creditors 
themselves.  It  Is  not  the  intention  of  the  law  that  the  majority  should 
have  the  absolute  control  over  the  rights  and  interests  of  the  minority. 
In  re  Dewey,  4  B.  R.  412;  s.  c.  Lowell,  493;  s,  c.  2  L.  T.  B.  134. 

When  an  assignee  is  guilty  of  misconduct,  the  register  may  be  directed 
under  an  ordor  of  the  court,  to  serve  a  notice  on  the  assignee  to  show 
cause  why  he  should  not  be  removed,  and  to  employ  counsel  to  represent  the 
estate  and  the  ct  editors.     In  re  Price,  4  B.  R.  406. 

When  the  costs  have  been  necessarily  augmented  by  a  charge  of  fraud 
against  the  assignee,  they  must  all  be  paid  out  of  the  estate.  He  is  fully 
Justified  in  rebutting  the  charge  and  vindicating  himself,  and  the  estate 
must  bear  the  costs.  In  re  Mallory,  4  B.  R.  153;  s.  c.  2  L.  T.  B.  130;  in 
re  Blodgett  &  Sanford,  5  B.  R.  472. 

When  the  assignee  Is  removed  for  misconduct,  he  might  be  compelled 
to  pay  the  costs  of  the  proceedings  for  his  removal.  In  re  Morse,  7  B. 
R  56. 

At  the  meeting. held  under  the  second  warrant  issued  in  a  case  where  an 
amendment  has  been  made,  after  the  Issuing  of  the  first  warrant,  adding 
the  names  of  other  creditors,  the  creditors  may  choose  a  new  assignee. 
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and  apply  for  the  removal  of  any  assignee  that  may  have  been  elected 
under  the  first  warrant.  Notice  of  such  application  should  be  given  to 
all  creditors  who  have  proved  their  debts.    In  re  Perry,  1  B.  R.  220;  s.  c. 

1  L.  T.  B.  4;  in  re  Ratcliffe,  1  B.  R.  400. 

The  right  of  compelling  an  assignee  to  account  is  a  necessary  incident 
to  the  power  of  removal.  Lucas  v.  Morris,  1  Paine,  39G;  In  re  Comfort 
Sands,  1  U.  S.  L.  J.  15. 

Act  of  1867,  §  5040.  The  resignation  or  removal  of  an  assignee 
shall  in  no  way  release  him  from  performing  all  things  requisite 
on  his  })art  for  the  proper  closing  up  of  his  trust,  and  the  transmission 
thereof  to  his  successors,  nor  shall  it  affect  the  liability  of  the  prin- 
cipal or  surety  on  the  bond  given  by  the  assignee. 

Statute  revised  —  March  2,  18G7,  ch.  17G,  §  18,  14  Stat.  525. 

Act  of  18G7,  8  5041.  Vacancies  caused  by  death  or  otherwise  in 
the  office  (►f  assignee  may  be  filled  by  appointment  of  the  court  or 
at  its  discretion  bv  an  election  bv  the  creditors,  in  the  same  manner 
as  in  the  original  choice  of  an  assignee,  at  a  regular  meeting,  or  at 
a  meeting  called  for  the  purpose,  with  such  notice  thereof  in  writing 
to  all  known  creditors,  and  by  such  persons  as  the  court  shall  direct. 

Statute  n^vised  —  Marcli  2,  1S(h  ,  ch.  17(5,  §  18,  14  Stat.  525. 
Tiiis  clausr  more  properly  pertains  to  a  vacancy  caused  after  an  as- 
si^Dco  has  been  duly  appointed  and  approved.     In  re  Scheiffer  &  Garrett, 

2  B.  R.  591;  s.  c.  1  C.  L.  N.  2(51. 

The  removal  of  an  assi^'nee  from  oflico  is  necessary  before  another 
assignee  can  Ik*  ai)poiuted  In  his  place.     In  re  (Jeorge  E.  Sands.  7  Ben.  10. 

Act  of  ISr;;,  ^  noi?.  When,  ])y  doatli  or  otherwise,  the  number 
of  assignees  is  reduced,  the  c^stalc  of  tlie  de])tor  not  lawfully  disposed 
of  shall  ve>t  in  the  remaining  assignee  or  assignees,  and  the  persons 
selected  to  lill  vacancies,  if  any,  with  the  same  powers  and  duties 
relative  thereto  as  if  tliev  were  oriirinallv  chosen. 

Statute  revised  — March  2.  1S(17,  eh.  170.   §  IS.  14  Stat.  525. 

An  action  by  a  surely  in  a  cusinni-h(Mise  Ixind  against  the  assignee  of 
th(»  principal  (h)es  not  siu-vive  jiirainst  the  i)ersonal  rei)reseutatives  of  the 
nssiL'nee.     IImU   v.   CnsliinLT.   s   Mass.   ."21. 

Trior  to  llie  a(lni)ti(»n  of  tlii^  ])rnvision,  it  was  hehl  tliat  the  right  to 
])r<is«'(ui(>  Mu  action  iM-ndinir  at  tlie  time  of  the  dt^atli  of  an  assignee 
v<'<te^l  in  liis  i)i'rsonal  representatives.     Iticliards  v.  Md.  Ins.  Co.,  8  Craueh, 
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Act  op  1867,  §  5043,  Any  former  assignee,  his  executors  or 
administrators,  upon  request,  and  at  the  expense  of  the  estate,  shall 
make  and  execute  to  the  new  assignee  all  deeds,  conveyances,  and 
assurances,  and  do  all  other  lawful  acts  requisite  to  enable  him  to 
recover  and  receive  all  the  estate.  And  the  court  may  make  all 
orders  which  it  may  deem  expedient  to  secure  the  proper  fulfillment 
of  the  duties  of  any  former  assignee,  and  the  rights  and  interests 
of  all  persons  interested  in  the  estate. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  18,  14  Stat  525.  Prior 
Statute  —  April  4,  1800,  ch.  19,  §  8,  2  Stat.  23. 

Act  of  1867,  §  5044.  As  soon  as  an  assignee  is  appointed,  and 
qualified  the  judge,  or,  where  there  is  no  opposing  interest,  the 
register  shall,  by  an  instrument  (a)  under  his  hand,  assign  and  con- 
vey to  the  assignee  all  the  estate,  (b)  real  and  personal,  of  the  bank- 
rupt, with  all  his  deeds,  books  and  papers  relating  thereto,  and  such 
assignment  shall  relate  back  to  the  commencement  of  the  proceedings 
in  bankruptcy  and  by  operation  of  law  shall  vest  the  title  to  all  such 
property  and  estate,  both  real  and  personal,  in  the  assignee,  although 
the  same  is  then  attached  on  mesne  (c)  process  as  the  property  of 
the  debtor,  and  shall  dissolve  any  such  attachment  made  within  four 
months  next  preceding  the  commencement  •  of  the  bankruptcy  pro- 
ceedings. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  14,  14  Stat.  522.  Prior 
Statutes  —  AprU  4,  1800,  ch.  19,  §§  6,  10,  11,  18,  27,  50,  2  Stat  23,  24, 
26,  28,  34;  August  19,  1841,  ch.  9,  §  3,  5  Stat.  442. 

ABsignxnent  of  the  Bankrupt  Estate.—  (a)  The  register  should  not 
make  an  assignment  of  the  bankrupt's  estate  until  he  receives  a  certifi- 
cate of  the  Judge's  approval  of  the  assignee  elected  or  appointed.  In  re 
Scheiffer  &  Garrett,  2  B.  R.  591;  s.  c.  1  O.  L.  N.  261. 

The  adjudication  of  bankruptcy  Is  an  essential  prerequisite  and  pre- 
cedent condition  of  the  power  of  the  register,  to  make  an  assignment. 
The  adjudication  is  the  Judicial  ascertainment  and  declaration  of  the 
fact  that  the  debtor  is  legally  bankrupt,  upon  which  all  the  subsequent 
proceedings  are  founded.  It  is  the  act  by  which  the  court  takes  hold! 
of  the  subject-matter,  applies  to  its  Jurisdiction,  and  gives  legal  effect 
to  what  the  statute  declares  to  be  an  act  of  bankruptcy.  Until  that  ad- 
judication, the  debtor  may,  in  a  voluntary  case,  withdraw  his  application. 
Wright  V.  Johnson,  4  B.  R.  627;  s.  c.  8  Blatch.  150. 

The  register  should  make  the  assignment  when  there  is  no  opposing 
Interest,  even  though  the  title  to  the  property  is  in  dispute.  In  re  Wm. 
H.  Wylle,  2  B.  R.  137. 

The  assignment  should  be  handed  to  the  clerk  and  recorded,  and  should 
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then  be  delivered  to  the  assignee.  In  re  A.  Alexander,  3  B.  R.  (quarto) 
20;  s.  c.  2  L.  T.  B.  137. 

The  assignment,  when  made  by  a  register,  should  be  under  the  hand  of 
the  register  and  the  seal  of  the  court  The  State  laws  in  regard  to  the 
acknowledgment  of  deeds  need  not  be  complied  with.  The  only  system 
of  bankruptcy  laws  which  Congress  has  the  power  to  pass  is  a  uniform 
one  — one  which  requires  the  same  acts  and  the  same  duties  from  the 
officers  appointed  to  execute  the  law  in  all  the  States,  and  producing  tlie 
same  general  results  in  all  the  States,  without  regard  to  the  important 
differences  existing  in  the  laws  of  the  different  States.  If,  in  preparing 
and  passing  the  present  system  of  bankruptcy  laws,  Congress  had  omitted 
to  make  any  provision  in  regard  to  executing  and  registering  the  con- 
veyances or  assignments  required,  then  the  State  laws  would  have  to  be 
conformed  to.  The  act  prescribes  the  forms  to  be  obsei'ved  in  preparing 
and  executing  an  assignment.  Registers  of  deeds  must  record  the  same 
upon  a  certificate  of  the  clerk  of  the  district  court  that  the  same  is  a 
copy  of  tlie  assignment  on  tile  in  his  office,  with  his  seal  affixed,  ur>ou 
demand  that  the  same  shall  be  recorded,  and  a  tender  to  them  of  the 
fees  allowed  to  them  for  such  service  by  the  laws  of  the  State.  In  re 
Neale.  3  B.  R.  177;  s.  c.  1  L.  T.  B.  295.  Contra,  Zeigler  v.  Shomo,  78  Penn. 
357. 

Although  the  act  prescribes  that  as  soon  as  the  assignee  is  appointed 
and  qualified,  the  judge  or  register  sliall,  by  an  instrument  under  hia 
hand,  assign  and  convey  all  the  estate,  real  and  pereonal,  of  the  bank- 
rupt, yet  tliis  provision  must  l)e  regarded  as  director3%  and  not  essential 
to  the  assignment  wliere  some  e<iu«ily  formal  mode  has  been  adopteil. 
sanctioned  l)y  tlie  seal  of  tlie  court,  which  imparts  verity  and  gives 
authenticity  to  all  judicial  acts  of   the  judge.     Zantzinger   v.   Ribble,  4 

B.  K.  724;  s.  c.  :M\  Md.  32. 

The  laiigujige  of  the  sintute  ^vill  not  be  controlled  or  modified  by  au.v 
iuadviTteiice  or  mistake  on  the  part  of  the  register  in  stating  the  tinio 
from  which  the  assigiinieiit  oi)ernt(*s.     In  re  Win.  II.  Piersou,  10  B.  R.  107. 

Rights  of  the  Bankrupt.—  Until  an  iissigiuv  is  appointed  and  qualified, 
and  the  conveyance  (»r  ;issi.i,aiincnt  is  iniule  to  him,  the  title  to  tlie  prop- 
erty remains  in  the  bankrupt.  lIanii)toix  v.  Koiise,  11  B.  R.  472;  s.  o. 
22  Wall.  2(;:{. 

Tlic  banlcrnpt  lias  tlic  riiilit.  prior  to  the  appointineut  of  an  assignee 
to  olTer  to  rcdj'cin  jnopcriy  sold  t'or  taxes.     Ilii<l. 

Under  tlie  act  (»r  IMl.  tlie  decisions  were  conllicting  as  to  whetner 
the  tiilc  of  the  n-^-<iLince  related  hack  farilicr  than  the  decree. 
liei-thcloii  V.  r.etis,  1  Hill.  T.TT:  in  re  Jolm  Zieuenrnss,  2  Ired.  4('»:^:  Miller 
V.  r.l.K  k,  1  rciin.  Ii'tf:  Sinilli  v.  —  -,  4  I'.dw.  Ch.  {\7>'^;  Spatildiiig  v. 
l>i\nn.  21  \t.  ir>:  ill  ]■(•  Anon..  1  I'riin.  L.  .T.  :;2:i:  in  re  Heniiet.  1  Penn.  L. 
J.  Uo;  in  i-e  Dndl.-y,  1  r.-iin.  I..  .1.  ;;n-J.  Vide  in  r<'  Mellor  vV:  Co.,  1  Penii. 
L.  .1.  l.'.r^;  Mel. can  v.  linckcy.  :;  .M(  [.can.  2:*..".:  I'licivinuiiam  v.  McLean,  ii 
Mel. can.   1^.^:   s.   c.   i;;    II. .u.    l.'-l:   in   w   Xt-wliall.   2   Story.   .3d(>:  in  re  W. 

C.  11.  Waddcll.   1  N.   V.   L'--.  ()!•-.  ."»:'.:  in  re  Samuel  Harris,  3  N.   Y.  Leg. 
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Obs.  152;  in  re  Abner  H.  Allen,  1  N.  Y.  Leg.  Obs.  115;  s.  c.  5  Law  Rep. 
362;  In  re  Elam  Rust,  1  N.  Y.  Leg.  Obs.  326. 

The  intent  and  purport  of  this  provision  is  that  the  property  which  was 
the  property  of  the  bankrupt  at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  and  no  other  property,  shall  vest  in  the  assignee.  Property 
acquired  by  the  bankrupt  after  the  petition  is  filed  belongs  to  the  bank- 
rupt alone.  In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508;  in  re  Barnett, 
10  Pitts  L.  J.  73;  in  re  Levy  et  al..  1  B.  B,  136;  s.  c.  1  Ben.  496;  in  re 
Roscntield,  1  B.  R.  319;  s.  c.  1  L.  T.  B.  81;  Rugely  v.  Robinson,  19  Ala. 
4(H;  Bond  v.  Baldwin,  9  Ga.  9;  Deadrick  v.  Armour,  10  Humph.  588. 

A  debtor  has  no  right  to  reserve  from  his  estate  a  sum  of  money  suffi- 
cient to  meet  the  expenses  of  procuring  his  discharge.  In  re  James 
Thompson,  13  B.  R.  300. 

If  the  debtor  does  not  set  up  the  bar  of  the  limitation,  the  bankrupt 
can  not  claim  the  money  after  a  recovery  on  the  ground  that  it  did  not 
belong  to  the  assignee.  May  bin  v.  Raymond,  15  B.  R.  353;  s.  c.  4  A.  Ia 
T.  (X.  S.)  21. 

The  earnings  and  acquisitions  of  the  bankrupt  subsequent  to  the  com- 
mencement of  the  proceedings  are  his  own,  subject  to  his  eventual  dis- 
charge. If  he  does  not  succeed  in  procuring  that,  they  remain  liable  to 
execution  or  attachment  by  his  former  creditors.  Mays  v.  Manufacturers* 
National  Bank,  4  B.  R.  446;  s.  c.  4  B.  R.  660;  s.  c.  64  Penn.  74. 

When  the  contract  of  an  attorney  is  that  of  an  ordinary  retainer  to 
conduct  a  cause,  he  is  entitled  to  be  paid  for  his  services  as  he  renders 
them.  For  the  services  rendered  before  the  filing  of  his  petition  he  had 
a  claim  upon  his  clients,  and  that  passes  to  his  assignee,  but  for  the  value 
of  services  subsequently  rendered  in  the  cause,  he  is  entitled  to  retain 
the  compensation.    In  re  Jones,  4  B.  R.  347. 

If  the  stock  has  not  been  transferred  on  the  books  of  the  corporation, 
the  bankrupt,  with  the  consent  of  the  assignee,  may  vote  thereon  at  a 
meeting  of  stockholders.    State  v.  Ferris,  42  Conn.  560. 

If  the  bankrupt's  wife  takes  out  a  policy  of  insurance  upon  her  life, 
payable  upon  her  death  to  her  husband,  paying  one  premium  out  of  her 
separate  estate  before  the  commencement  of  proceedings  in  bankruptcy, 
and  others  afterward,  without  a  claim  to  the  policy  being  made  by  the 
assignee,  the  money  upon  her  death  belongs  to  her  husband,  and  not  to- 
tals assignee.    In  re  Owen  &  Murrin,  8  B.  R.  6;  s.  c.  2  Dillon,  120. 

The  moment  the  petition  is  filed,  the  bankrupt  is  civilly  dead.  During 
the  interval  existing  between  the  filing  of  the  petition  and  the  appoint- 
ment of  liie  assignee,  a  condition  of  things  exists  not  unlike  that  in  the 
case  of  a  person  dying  intestate  and  before  the  appointment  of  an  ad- 
ministrator. On  the  death  of  a  person  intestate,  no  one  is  authorized 
to  dispose  of  or  assign  his  assets.  A  bankrupt  is  civiliter  mortuus  from 
the  day  on  which  he  files  his  petition,  and  during  the  interval  between 
the  filing  of  his  petition  and  the  appointment  of  the  assignee  no  assign- 
ment of  his  assets  can  be  made.  Johnson  v.  Gelsriter,  26  Ark.  44;  Bar- 
ron V.  Newberry,  1  Biss.  149. 

The  expression  that  a  bankrupt  is  civiliter  mortuus  means  that  he  is 
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dead  only  as  to  the  control  of  bis  old  proi^erty  and  contracts.  His  assignee 
stands  like  an  administrator  in  respect  to  these.  But  the  bankrupt  is 
still  alive  for  other  purposes  in  law,  as  he  is  in  fact.  He  is  alive  to 
acquire  new  property,  to  do  and  to  receive  wTong,  to  commit  trespasses  or 
crimes,  and  to  he  prosecuted  fur  eitlier.  and  to  prosecute  for  either  when 
committed  on  himself.     Carr  v.  Gale,  3  W.  &  M.  38;  s.  c.  2  Ware,  :^^*0. 

The  bankrupt  may,  after  the  eommencemeut  of  the  proceedings  in 
bankruptcy,  enter  into  business  and  hold  property,  subject  to  the  con- 
tingency of  obtaining  a  discharge.     In  re  Benjamin  B.  Grant,  2  Story,  312. 

An  agreement  signed  by  the  bankrupt  after  the  commencement  of  i)tc>- 
ceediugs  in  bankruptcy  is  a  nullity  so  far  as  tlie  estate  is  concerned. 
In  re  Geo.  W.  Anderson,  9  B.  R.  3(50. 

By  the  bankruptcy  act  the  records  of  the  court  in  bankruptcy  are 
always  oi)eu  for  inspection,  and  it  is  not  until  the  petition  is  filed  in  court 
that  tlie  statute  declares  that  the  property  shall  l>e  divested.  The  fact 
is.  therefore,  within  the  means  of  knowledge  of  any  one  dealing  with 
another,  if  he  will  take  the  trouble  to  consult  the  records  of  the  court. 
It  is  a  record  of  the  same  public  nature  as  the  registry  of  deeds.  The 
record  of  a  deed  is  legal  notice  to  all  ])arties  interested,  and,  in  the  same 
manner,  Congress  lias  enacted  that  the  tiling  of  tlie  petition  in  court  shall 
be  conclusive  upon  the  rights  of  all  i>arties.  and  from  that  time  the 
bankrupt  shnil  liave  no  control  or  disposition  of  the  property  formerly 
belonging  to  Iiim.  Any  subse/juent  conveyance  or  transfer  by  liim  is 
a  nullity,  and  absolutt^y  voi«l  as  against  the  assignee.  This  assignment 
is  subse(]iieiitly  executed,  but  its  ctTect  must  depend  entirely  on  the  lan- 
guage of  the  act,  and  it  is  expr(*ssly  enacted  tliat  the  assignment,  when 
lUJKle  sliall  rclMte  )»ack  to  the  cominenccMiicnt  of  the  proceedings,  whicii 
is  (Icclared  to  l)e  tlic  iiling  of  tlie  petition.  Parties  must,  in  law,  be 
di'inicrl  In  liavc  constructive  imtice  of  tljc  tiling  of  the  petition,  and  of 
its  (iTcc-ts  under  the  oi»cr:ition  of  tlie  l>ankru])tcy  law.  In  re  Gregg.  3  B. 
n.  oLM);  s.  c.  1  L.  T.  B.  liJtS;  Mays  v.  Manufacturers'  National  Bank.  4 
B.  i:.  1  ir,:  s.  c.  4  B.  K.  <;<;(i:  s.  c.  CA  I»enn.  74:  in  re  J.  .T.  Lake,  (>  B.  U.  542: 
s.  c.  ;',  liiHs.  I'lM:  IVtIcv  v.   Dole,  .".s  Me.  ."..'.8;  Oakey  v.  Corry,  10  I.a.  An. 

If  the  notifc  that  a  warrant  has  Iummi  issued,  and  that  the  payment  of 
any  ddiis  to  the  haidaMiju  is  fm-hidden  by  law.  is  publislnHl.  as  reqnireil 
bv  the  act.  ii  is  bindinir  upon  all  itci'sniis.  whether  thev  have  or  have 
not  acni;d  kuowlcduc  tlicrcnf.  and  any  snbsojuent  payment  to  tin*  bank- 
v\\]i\  Avill  noi  dis«-hai'L:e  the  del)T.  nnr  alTord  any  greater  ]>roteetion  than 
if  it  had  been  made  le  any  niher  jierson  not  anihori/MMl  to  receive  it  as 
ai:-ainst  the  as<iunei'.     Sn  vcn^  \.  Mc'-hanifs"  Savings  r..ank.  101  Mass.  lo'.L 

A\lien  the  dclitcr  (if  a  bauKt'iijii,  in  uond  faiili  and  witliout  kuiuvbdu'e 
di"  iMitjce  nf  the  )iiM. MC(iiii-s  in  bankrupicy.  i»ay>  him  a  debt  after  the 
«'on  niciicenn  in  d'  -i.cli  ]ireccediiius.  he  can  be  ennipelled  to  pay  it  over 
aLiain  io  iln'  ;is>;liicc.  Mnys  v.  Mannfaci nrers'  Nati(»ual  I»ank.  4  B.  B. 
•1  !<;:  s.  r.  -1  i:.  K.  •Tii:  s.  c.  cl   reiin.  71. 

Tlie  liiirdi'n  nf  nr<  'v 'ii'.;-  iliat  the  itrnperiy  did  lulong  to  tln^  bankrupt 
jirior  1")  ilie  liliiiLi"  <>r  ihc  petiiiMii  r.  ^is  ii]inn  the  a^simiee.     Ibid. 
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A  purchaser  of  negotiable  paper,  who  is  domiciled  in  the  district  where 
the  proceedings  in  bankruptcy  are  pending,  is  concluded  by  the  notice 
given  to  him  by  the  records  of  the  banliruptcy  court,  and  can  not  claim 
to  be  an  innocent  purchaser.  In  re  J.  J.  Lake,  7  B.  R.  542;  s.  c.  3  Biss. 
204. 

If  the  sheriff,  after  the  commencement  of  proceedings  in  bankruptcy, 
levies  an  execution  upon  and  sells  the  bankrupt's  property,  he  is  liable 
to  the  assignee,  although  he  pays  the  proceeds  of  the  sale  to  the  execution 
creditor  before  he  receives  actual  notice  of  the  bankruptcy.  This  prin- 
ciple does  not  involve  any  conflict  between  the  State  courts  and  the 
Federal  courts.  If  the  property  is  no  longer  liable  to  levy  for  the  satis- 
faction of  the  Judgment,  it  is  no  matter  of  conflict  between  the  one  court 
and  the  other,  which  of  them  is  called  upon  to  recognize  or  administer 
Ihe  law.     Miller  v.  O'Brien,  9  B.  R.  26;  s.  c.  9  Blatch.  270. 

Payments  made  after  the  filing  of  the  petition  in  bankruptcy,  mala 
fide,  or  with  a  view  of  defeating  the  bankruptcy  act  in  any  of  its  essential 
requirements,  are  void,  and  the  person  by  whom  <such  payment  is  made 
can  be  held  to  answer  to  the  original  demand  to  the  assignee.  Babbitt 
V.  Burgess,  7  B.  R.  561;  s.  c.  2  Dillon,  160;  Turner  v.  Shenkmeyer,  1 
\V.  N.  '2m. 

If  the  bankrupt  passes  a  note  to  another  before  the  commencement  of 
the  proc*eedings  in  bankruptcy,  with  the  intent  thereby  to  transfer  the 
property,  but  omits  to  indorse  it,  he  may  indorse  it  after  that  time. 
Smoot  V.  Morehouse,  8  Ala.  370. 

Where  the  right  to  use  an  alley  is  reserved  in  a  deed  so  long  as  the 
grantor  shall  continue  to  own  an  adjoining  piece  of  land,  the  right  is  not 
terminated  by  the  grantor's  bankruptcy,  if  the  proceedings  are  settled, 
and  the  property  reconveyed  to  him  by  the  assignee.  Colie  v.  Jameson, 
13  B.  R.  1;  s.  c.  6  N.  Y.  Supr.  576;  s,  c.  11  N.  Y.  Supr.  284. 

A  party  who  borrowed  property  from  the  bankrupt,  pfter  the  com- 
mencement of  the  proceedings  in  bankruptcy,  can  not  defeat  an  action  to 
recover  the  same  by  proof  that  it  passed  to  the  assit^nee,  witliout  con- 
necting himself  with  the  assignee's  title.    Lain  v.  Gaither,  72  N.  C.  234. 

Acts  of  Third  Parties  to  the  Estate.—  A  creditor  can  not,  by  a  bill 
in  equity,  obtain  payment  out  of  property  which  passed  to  tlie  assignee. 
MeOabe  v.  Cooney,  2  Sandf.  Ch.  314. 

If  a  creditor's  bill  is  filed  after  the  commencement  of  the  proceedings 
in  bankruptcy,  the  objection  that  the  property  belongs  to  tlie  assignee 

must  be  taken  by  the  assignee,  and  not  by  the  debtor.    Smith  v.  , 

4  Edw.  Ch.  653. 

A  judgment  creditor  can  not  file  a  bill  in  equity,  alleging  that  an 
execution  has  been  issued  on  the  judgment  and  returned  vnsatisfied,  and 
seek  to  have  property  alleged  to  have  belonged  to  the  bankrupt  prior  to 
the  commencement  of  the  proceedings  in  bankruptcy  itppllod  to  the 
payment  of  his  judgment  in  preference  to  the  claims  of  the  other  cred- 
itors. Haxtun  v.  Corse,  4  Edw.  Ch.  585:  s.  c.  2  Barb.  Ch.  506;  Kane  v. 
Pilcher,  7  B.  Mon.  651. 

A  party  who  holds  funds  or  property  belonging  to  the  bankrupt  may, 
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in  an  action  brought  by  a  creditor  to  subject  the  same  to  the  payment 
of  his  debt,  plead  that  the  assignee  alone  has  the  right  to  claim  the 
same.     David  v.  Ferrand,  2  La.  An.  590. 

A  plea  by  a  third  party  to  show  that  the  property  vested  in  the  as- 
signee, must  show  that  the  district  court  had  jurisdicMon  to  entertain 
the  petition,  and  that  the  requirements  of  the  act  were  complied  with. 
Seaman  v.   Stoughton,  3   Barb.   Ch.   344. 

AVhere  a  petition  for  a  partition  merely  alleges  that  the  petitioner 
claims  title  under  an  attachment,  a  plea  of  the  banliruptcy  of  the  defend- 
ant prior  to  the  issuing  of  tlie  attachment,  without  averring  that  the 
attachment  was  issued  against  him,  is  insutlicient.  Onion  v.  Clark,  18 
\t.  3(53. 

What  Property  Vests  in  the  Assignee.—  (b)  The  expression,  "  estate 
of  a  banlirupt,''  means  such  property  and  rights  of  property  of  the 
bankrupt  as  the  bankruptcy  act  vests  in  the  assignee.  The  assignee 
can  not  take  anything  more  than  the  bankrupt  himself  had,  in  any  case, 
except  the  case  of  a  frau<lulent  conveyance  by  the  bankrupt.  In  re  Ham- 
briglit,  2  B.  R.  408;  s.  c.  2  L.  T.  B.  (U;  s.  c.  1  C.  L.  N.  201. 

The  words,  "  all  the  estate  real  and  personal,"  are  broad  enough  to  cover 
every  description  of  vestinl  right  and  interest  attached  to  and  growing 
out  of  proi)erty.  Under  such  words,  the  whole  property  of  a  testator 
would  pass  to  his  devisee.  Comegys  v.  Vasse,  1  Pet.  193;  s.  c.  4  Wash. 
570. 

The  language  of  the  statute  is  sufficioutiy  comprehensive  to  embrace 
the  most  minute  and  temporary  interest  in  property.  French  v.  Carr,  7 
111.  VA'A. 

Every  definition  of  property  ignores  tlie  idea  of  value  in  the  thing 
owned.  If  there  is  an  exclusive  right  to  a  tiling,  the  law  immeiliately 
presumes  it  to  liave  at  least  a  nominal  value  to  the  owner.  Kinzie  v. 
Winston,  4  B.  R.  21;  s.  c.  ;')<>  111.  .'»<;. 

The  assignment  vests  the  property  in  the  assignee,  although  it  was  not 
placed  on  the  baiikrujit's  schedules.  IIollHook  v.  Coney,  25  111.  543;  Bur- 
ton V.  Lockert  U  Ark.  411:  Jewctt  v.  Preston.  27  Me.  400. 

A  certilicnte  of  title  to  a  burying  vault,  granted  by  a  corporation  whose 
cliMrtcr  limits  its  use  to  tlie  iutcriiu'nt  of  the  dea<l,  and  declares  that  it 
shall  not  be  reachi'd  by  private  credilors  nor  for  public  dues,  is  no  more 
than  a  license  to  tlie  1)Miikrui>t  to  hold  personally  the  privilege  of  sepulchre 
for  Ills  l'ri(Mi(ls.  and  (h»cs  not  p:iss  to  tlu'  assignee.  The  interest  is  no 
more  tlinu  the  cliarter  i;oiiei-;itos  or  declares,  and  the  charter  denotes 
a  i)urpose  to  se]):iratc  tliis  acciuisition  from  the  estate  or  property  of  the 
holder.     In  re  Aimer  S.  Ely.   1   X,  Y.   L(>g.  Obs.  131. 

The  title  to  real  estate  sitiinte<l  in  a  foreign  country'  does  not  vest  in 
the  .'issiiiiiee.  for  a  Rtntutoi-y  coiiveynnee  can  h;ive  no  extraterritorial 
effect  ui>oii  real  estritc.  (iakey  v.  Bennett,  11  How.  33;  Barnett  v.  Pool. 
l::i  ^re\'.  r.17. 

Where  ilie  j^;ervices  hnve  bei'ii  rendered  by  the  bankrupt,  the  right  to 
The  c()ini>eiis;ition  i»asRcs  to  tlie  Mssii:ne(\  altliough  it  depends  on  a  con- 
tinLM'iicv.     Burtcu   v.   Lockert,   !>   Ark.  411. 
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The  right  to  redeem  property  sold  under  an  execution  passes  to  the 
assignee,  and  can  not  be  exercised  by  any  Judgment  creditor  after  the 
commencement  of  the  proceedings  in  banlsruptoy.  Pillow  v.  Langtree, 
5  Humph.  389. 

If  the  rights  of  the  debtor  and  of  a  creditor  to  redeem  property  sold 
under  an  execution  are  distinct  and  independent,  the  right  of  the  creditor 
Is  not  defeated  by  the  bankruptcy  of  the  debtor,  but  is  a  right  or  incident 
attached  to  the  Judgment,  and  may  be  deemed  a  part  of  Its  lien.  Trimble 
V.  Williamson,  49  Ala.  525. 

A  claim  for  improvements  made  on  the  public  lands  of  the  United 
States  passes  to  the  assignee.    French  v.  Garr,  7  111.  G64. 

A  franchise  consisting  of  a  right  to  take  tolls  for  crossing  at  a  bridge 
is  property  that  passes  to  the  assignee.    Stewart  v.  Hargrove,  23  Ala.  429. 

A  receiver  appointed  under  a  creditor's  bill  In  a  State  court,  can  not 
enter  another  political  Jurisdiction  and  claim  a  fund  allowed  on  a  claim 
against  a  foreign  government  in  preference  to  an  assignee  appointed  in 
proceedings  instituted  after  the  filing  of  the  bill.  Booth  v.  Clark,  17 
How.  322. 

If  a  party  in  pursuance  of  a  decree  delivers  property  of  a  bankrupt  to  a 
receiver  before  any  notice  or  demand  by  an  assignee,  the  surrender  Is  a 
complete  defense  to  any  future  action  by  the  assignee.  Long  v.  Converse, 
91  U.  S.  105. 

If  by  the  terms  of  the  trust,  the  income  of  a  certain  fund  is  to  be  paid 
to  the  bankrupt  or  his  wife,  to  be  applied  to  the  support  of  the  bankrupt, 
his  wife  and  children,  the  assignee  is  not  entitled  to  any  part  thereof. 
Durant  v.  Mass.  Hosp.  L.  Ins.  Co.,  15  A.  L.  J.  436. 

As  soon^as  a  will  of  real  or  personal  estate  is  admitted  to  probate,  the 
title  of  the  legatee  or  devisee  takes  effect  by  relation  from  the  death  of 
the  testator.  If  the  devisee  or  legatee  is  declared  a  bankrupt  in  proceed- 
ings commenced  after  such  death  and  before  the  probate  of  the  will,  the 
legacy  or  devise  will  pass  to  his  assignee  if  he  has  never  renounced  or 
disclaimed  the  legacy  or  devise.  After  the  commencement  of  the  pro- 
ceedings in  bankruptcy  he  has  no  right  to  disclaim  or  renounce  it  In  re 
Henry  W.  Fuller.  2  Story,  327. 

If  the  bankrupt  was  entitled  to  a  distributive  share  in  the  estate  of  a 
deceased  person,  and  was  also  indebted  to  that  estate,  the  assignee  can 
onl/  claim  the  balance  that  remains  after  deducting  the  debt  from  such 
distributive  share.    In  re  Newhall,  2  Story,  3C0. 

A  devise  of  property  to  cease  on  the  bankruptcy  of  the  devisee  Is  good, 
and  the  limitation  valid.  Nichols  v.  Eaton,  13  B.  R.  421;  s.  c.  91  U.  S. 
716. 

If  a  will  confers  an  abselute  discretion  on  a  trustee  which  he  is  under 
no  obligation  to  exercise  in  favor  of  the  bankrupt,  it  does  not  grant  such 
an  interest  to  the  latter  as  his  assignee  can  assert.    Ibid. 

A  devise  of  property  to  a  trustee,  to  pay  the  income  thereof  to  a  third 
person  free  from  liability  for  his  debts,  is  not  such  an  interest  as  will  pass 
to  the  latter's  assignee.    Ibid. 

Where  a  will  devises  property  to  trustees  to  hold  until  the  devisee 
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reaches  a  certain  age,  the  estate  passes  to  the  assignee  of  the  devisee,  al- 
though the  devisee  had  not  attained  that  age  at  the  time  of  the  com- 
mencement of  proceedings  in  banliruptcy.  Sandford  v.  Lacl^land,  2  Dil- 
lon, (j. 

If  an  estate  is  devised  to  A.,  subject  to  the  payment  of  a  certain  sum 
to  B.  in  trust  for  C,  A.  is  not  a  trustee  for  C.  By  the  terms  of  the  devise, 
B.  is  the  person  in  whom  the  trust  is  reposed,  and  is  the  direct  trustee, 
made  so  by  the  act  and  clioice  of  tlie  devisor.  If  A.  becomes  a  trustee,  he 
will  only  be  an  implie<i  trustee.  The  statute  of  limitations  will  run  in 
favor  of  a  party  who  enters  into  possession  of  property  in  his  own  right 
and  holds  for  his  own  beuelit,  but  whose  title  is  subsequently,  by  matter 
of  evidence  or  construction  of  \sl\v,  turned  into  that  of  trustee.  In  re 
A.  G.  O'Neale,  0  B.  K.  425. 

If  a  mortgagee  devises  his  interest  in  the  land  on  which  he  holds  a 
mortgage,  to  the  mortgagor  and  others,  this  will  pass  the  mortgage  debt, 
and  the  mortgagor's  interest  therein  will  pass  to  his  assignee.  Clark 
V.  Clark,  5(;  N.  II.  105. 

A  claim  to  iudenmity  for  an  illegal  capture  of  a  vessel  bj*^  a  foreign 
government  passes  by  abandonment  to  the  insurer,  and  upon  his  banli- 
ruptcy  vests  in  his  assignee.  Comegys  v.  Vasse,  1  Pet.  193;  s.  c.  4  Wash, 
570;  I'helps  v.  McDonald,  '2  McArtliur,  375. 

If  mou(\v  is  to  be  paid  under  a  treaty  to  a  foreign  government  on  account 
of  a  claim  due  to  a  bankrupt,  the  court  has  no  jurisdiction  to  compel 
the  bankrupt  to  make  an  assigument  thereof.  Phelps  v.  McDonald,  2 
McArihur,  375. 

If  the  surety,  u])<)n  a  note  given  to  a  guardian,  marries  the  ward,  his 
assignee  cnu  nut  maintain  an  action  against  tlie  maker  before  a  settlement 

■ 

and  adjust nunt  of  the  guardians  account.  Chilton  v.  Cabiness,  14  Ala. 
447. 

Property  which  lias  been  transferred  by  a  deed  contrary  to  law  will 
pass  tu  a  trustee  apixiinted  under  a  deed  of  trust  subsetiuently  execut«yl. 
ami  when  such  deed  was  made  more  than  six  months  prior  to  the  com- 
mencement of  proceed in.t^s  in  l)ankriii)t(y,  and  is  not  assailed  as  fraudu- 
lent, no  claim  to  Tlie  [iroiHTty  vests  in  ilie  assignee.  Stewart  v.  National 
Union  Bank  et  al..  '2  Abb.  C.  C.  4-J4. 

AVhcu  an  execution  atta«"lnucnt  is  laid  in  the  hands  of  a  tenant  for  a 
term  of  yrars  under  i-eiit  reserved,  i)aya!>le  quarterly,  and  the  owner 
of  the  reversi<iu  is  adjiidired  a  ]>ankrui)t.  after  the  laying  of  the  attach- 
ment, but  iM'i'ure  tlie  r«  Ml  lieconics  i\\n\  the  attachment  will  not  biud 
tlu'  rent.  The  rent  wliieli  had  n<»t  faUen  due  was  an  incident  of  the 
revei'sion.  followed  it.  and  jt.-jssed  ^\ilh  it  to  the  assignee.  Theiv  was, 
llierefore,  no  delit  of  thi'  l>anl;rupt  for  tlie  attachment  to  operate  upon. 
^^■hen  the  rent  Iircanie  due  it  bcloimed  to  the  assij.jn(M'.  A  levy  upon  the 
revi-i'sion  would  haAc  fasione<l  uj^on  the  rent  lis  its  incident.  Evans  v. 
H.-imrirk.  <;i    Peim.    l!i. 

Tlir  i:ro\\  ill;;  crop  ]>:isse^;  io  The  assiL:n(M\  and  should  bo  placed  upon  the 
sdiidulcs  as  personal  property.     In  re  Sehiunpert,  8  B.  II.  415. 
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A  franchise  to  construct  a  turnpike  road  and  collect  the  tolls  thereon  is  a 
personal  trust,  not  assignable  without  the  consent  of  the  granting  power, 
and  does  not  pass  to  the  assignee  by  virtue  of  the  assignment.  The 
assignee  can  take  nothing  which  the  bankrupt  could  not  voluntarily  as- 
sign.   Feople  V.  Duncan,  41  Oal.  507. 

Where  an  instrument  executed  at  the  same  time  with  an  absolute  deed, 
declares  that  the  grantee  holds  two-thirds  of  the  estate  for  others,  the  as- 
signee of  the  grantee  Is  only  entitled  to  one-third.  Ford  v.  Belmont,  7 
Ilobt.  97,  508;  s.  c.  35  N.  Y.  Supr.  135. 

A  purchaser,  at  a  sale  under  a  fl.  fa.  of  a  debtor's  interest  in  a  firm, 
only  acquires  his  interest  in  the  chattels  actually  seized,  and  the  interest 
In  the  credits  passes  to  the  assignee.    Moore  v.  Rosenberger,  7  Phila.  57U. 

A  purchaser  of  firm  property  at  a  sale  under  an  execution  against  an 
individual  partner,  obtains  only  the  interest  of  such  partner  in  the  surplus 
that  may  remain  after  the  firm  debts  are  paid.  Osborn  v.  McBride,  16  B. 
R.  22;  8.    c.  3  Saw.  570. 

The  fact  that  the  purchaser  obtains  the  interest  of  both  partners  on 
separate  executions,  does  not  enlarge  the  interest  acquired  on  the  separate 
interest  against  either.    Ibid. 

On  an  individual  petition,  property  In  the  possession  of  the  bankrupt 
at  the  time  of  the  commencement  of  proceedings  In  bankruptcy,  which 
belongs  to  a  firm  of  which  he  has  been  a  member,  passes  to  the  assignee, 
who  will  hold  as  tenant  in  common  with  the  solvent  partner.  In  re  Beal, 
2  B.  R.  587;  s.  c.  LK)well,  323;  s.  c.  2  L.  T.  B.  9.5. 

A  legal  possibility  Is  an  estate  founded  on  a  contingency.  The  fee- 
simple  title  to  a  street,  with  the  right  to  accretions  thereto,  is  not  in  the 
eye  of  the  law  a  possibility,  for  the  estate  is  not  founded  on  a  contingency'. 
Kinzie  v.  Winston,  4  B.  R.  21;  s.  c.  56  111.  56;  Banks  v.  Ogden,  2  Wall.  58. 

The  bankrupt  is  pei-sonaJly  released  by  a  discharge,  but  the  property  and 
rights  of  property  vested  in  the  assignee  are  subject  to  the  creditors,  and 
are  held  In  trust  for  them  in  whatsoever  hands  these  may  be  found. 
Olark  V.  Clark,  17  IIow.  315. 

The  statute  does  not  create  any  estate  of  inheritance  in  the  assignee 
himself,  although  he  may  by  his  official  action  convey  lands.  Whatever 
rights  vest  in  him  are  official,  and  not  personal,  and  are  not  heritable  or 
cori)orate.    Steevens  v.  Earles,  25  Mich.  40. 

Assignees  in  bankruptcy  do  not,  like  heirs  and  executors,  take  the  whole 
legal  title  in  the  bankrupt's  property.  They  take  such  estate  only  as  the 
bankrupt  had  a  beneficial,  as  well  as  legal,  interest  in,  and  which  !s  to 
be  applied  for  the  payment  of  his  debts.  Rhoades  v.  Blacklston,  106  Mass. 
334;  Blin  v.  Pierce,  20  Vt.  25;  Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  596; 
Ilynson  v.  Burton,  5  Ark.  492. 

The  assignee  can  not  have  a  sale  made  by  a  trustee  In  insolvency  for  a 
nominal  consideration  set  a.slde  If  it  was  made  In  good  faith  and  the 
value  of  the  property  was  not  equal  to  the  debts  due  by  the  estate. 
Goldsmith  v.  Hapgood,  1  Holmes,  454. 

If  the  assignee  forecloses  a  mortgage  which  the  bankrupt  had  fraud- 
ulently taken  with  the  funds  of  another  and  receives  the  money,  the 
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fraudulent  grantor's  creditors  can  not  recover  the  money  from  the  as- 
signee.   Aiken  v.  Edrlngton,  15  B.  K.  271. 

A  certificate  of  membership  in  a  board  of  trade  where  no  profits  are 
given  to  the  members  further  than  what  is  derived  from  the  incidental  use 
made  by  a  member  of  the  privileges  which  his  membership  gives  him,  is 
a  mere  personal  privilege,  and  does  not  pass  to  the  assignee.  In  re 
Israel  Sutherland,  G  Biss.  520. 

Bights  under  Contracts.—  In  general,  the  assignee  does  not  stand  in  a 
better  predicament  than  the  bankrupt  himself,  and  can  claim  only  what 
the  latter  might  claim.  Wiusor  v.  Kendall,  3  Story,  507;  Fiske  v.  Hunt, 
2  Story,  582. 

A  transfer  of  an  attorney's  receipts  entitles -the  party  in  equity  to  the 
proceeds  of  the  judgment,  and  the  title  to  the  judgment  does  not  pass 
to  the  assigne<\    Anderson  v.  Miller.  15  ^liss.  580. 

The  interest  and  rights  of  the  bankmpt  under  contracts  are  transferred 
to  the  ansigutH?.  Whatever  the  rights  are,  the  assignee  can  claim  and 
enforce.  It  is  not  the  piuix)se  of  the  bankruptcy  law  to  interfere  with 
or  avoid  contracts  made  l)y  the  bankrupt  with  other  parties,  or  to  pre- 
vent their  execution.  Foster  v.  Ilacklcy  &  Sons,  2  B.  R  406;  s.  c.  2  L.  T. 
B.  8;  s.  c.  1  C.  L.  N.  137. 

If  goods  are  actually  delivered  to  the  vendee,  the  vendor  has  not  inde- 
pendent of  any  sp(»cial  agreement,  any  lien  entitling  him  to  claim  or  hold 
the  goods  as  against  the  assignee  of  tlie  vendee.  If  there  is  a  special 
agreement,  lie  must  abide  by  the  actual  agreement  made.  If  the  instru- 
ment Is  not  effectual  l)y  n^nson  of  tlie  failiuv  of  tlie  vendor  to  do  wliat 
is  l>y  law  necessary  for  liis  protection,  lie  can  not  fall  back  upon  any  sup- 
posed or  possilile  ngrt^'nient  (jualifying  tlie  delivery,  and  seciuMng  a  lien 
for  the  ])nce.    In  re  Simeon  Leland  et  al..  10  Blatch.  503. 

An  Jigrcemeiit  iliat  tlie  title  to  property  sold  to  the  ])ankriipt  sliould  not 
vest  in  liiiii  until  all  tlie  pnrcliase  money  had  lH«en  paid,  binds  the  assignee, 
even  if  llie  i)ankr\ipt  lias  jiaid  all  l)\it  a  small  portion  of  the  purchase 
money.  Tli*'  ownership  remains  in  the  vendor  until  the  fimil  payment. 
Creditors  can  ii<»t  enforce  tlnir  claims  without  paying  to  tlie  vendor  the 
remaiiiiiiLr  pnrtioii.    In  re  .1.  II.  Lyon,  7  H.  U.  1S2;  s.  c.  4  C.  L.  N.  421. 

M'lie  cuiiditioii  tliat  tlu'  title  shall  not  vest  in  tlie  vendee  imtil  all  the 
])iirchase  money  is  p.-iid,  is  iKit  A\aiveil  by  taking  indorsed  notes  from  the 
veFid("\     Il^id. 

AVlierc*  the  sale  is  ahsitliitc  the  vcndoi-  can  not  claim  the  property  from 
the  assiiiiicc.     ^^'n(nls  y.  (lakiiiaii.   lUi  Mass.  .MjU. 

A  cniitrait  to  dcli\«>r  and  set  up  scales  ami  reciMve  a  note  and  s<'curity 
on  the  sc;iles  fm*  ilie  i)rire,  is  eiiiire.  ami  no  note  or  stx-urity  can  be 
deiuamled  uiiiil  ih<«  scales  jiave  heeii  all  delivered  and  set  U]),  and.  until 
so  <leli\-ered  and  set  up.  and  the  note  ami  security  iriviMi,  the  property 
in  I  he  scales  d.H"--  not  jci-^-^  tn  the  v<'ndee.  unle.'-i  there  is  a  waiver  of  ihe 
ci)ndiii(  n«<.  'j'lie  a^^^iLiiiec  t>\'  tlie  vendee  c:in  claim  no  jjrreater  rights  in 
the  v.<-nle<  than  ilie  \(TKler  h:id.     Tn  re  riisey.  r,  r».  U.  -to. 

The  delivery  (.f  ilie  -.lod-^  to  ihe  marshal   wlio  is   in   possession  of  the 
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store  of   the  vendee  under  a  warrant  does  not  terminate  the  right  of 
stoppage  in  transitu.    Sutro  v.  Hoile,  2  Neb.  186. 

If  the  delivery  of  a  note  in  payment  for  the  goods  is  a  condition  of  the 
sale,  a  delivery  to  the  marshal  who  is  in  possession  of  the  vendee's  store 
under  a  warrant,  is  not  a  waiver  of  the  condition,  and  the  vendor  is 
entitled  to  the  goods.    Ibid. 

If  the  debtor  at  the  time  of  the  purchase  did  not  believe  or  expect  that 
the  goods  would  ever  be  paid  for,  the  vendor  may  reclaim  them  on  the 
ground  of  fraud,  and  has  a  better  title  than  the  assignee.  Donaldson  v. 
Farwell,  5  Bias.  451. 

In  order  to  render  a  sale  void  as  against  the  assignee,  the  vendor  must 
show  a  fraud  which  enters  into  and  forms  a  part  of  the  purchase.  If 
the  purchase  was  made  without  fraud  and  In  good  faith,  the  mere  fact 
that  the  bankrupt  had  concealed  a  crime  committed  by  him,  the  exposure 
of  which  would  render  him  insolvent,  does  not  make  a  purchase  voidable. 
Com  ins  V.  Ooe,  117  Mass.  45. 

If  a  warehouse  receipt  is  sent  by  mail  to  a  creditor  who  has  not 
previously  agreed  to  accept  grain  in  payment  of  his  debt,  and  is  received 
by  him  after  the  commencement  of  the  proceedings  in  bankruptcy,  the 
assignee  is  entitled  to  recover  the  grain,  although  the  receipt  was  mailed 
before  the  commencement  of  the  proceedings.  Brooke  v.  Scoggins,  11 
B.  R.  258;  8.  c.  9  Pac.  L.  R.  12. 

Where  the  vendor  reserves  the  right  to  take  possession  of  the  chattels 
In  case  of  the  nonpayment  of  the  purchase  money,  and  does  take  possession 
before  the  commencement  of  the  proceedings  in  bankruptcy,  his  title  is 
valid,  although  the  right  was  reserved  in  a  mortgage  which  was  not 
recorded.    Field  v.  Baker,  11  B.  R.  415;  s.  c.  12  Blatch.  438. 

If  the  goods  are  detained  in  the  course  of  transportation  and  deposited 
in  a  warehouse,  the  giving  of  a  conditional  authority  to  the  warehouseman 
to  sell  is  not  such  an  assumption  of  possession  as  to  terminate  the  right 
of  stoppage  in  transitu.  In  re  Norman  B.  Foot,  11  B.  R,  153;  s.  c.  11 
Blatch.  530. 

The  acceptance  of  a  delivery  order  by  a  warehouseman  where  the  goods 
are  in  a  bonded  warehouse  and  the  duties  thereon  are  unpaid,  is  not  a 
sufficient  acceptance  of  the  goods  within  the  statute  of  frauds,  and  the 
vendor,  if  the  price  remains  unpaid,  has  a  better  title  than  the  assignee 
of  the  vendee.    In  re  George  Clifford,  2  Saw.  428. 

If  the  vendor  has  complied  with  his  part  of  the  contract,  the  assignee 
of  the  vendee  can  not  recover  the  pai'tial  payments  made  by  the  vendee 
where  the  vendor  has  sold  the  property  to  another  in  consequence  of  the 
vendee's  default.    Kane  v.  Jenkinson,  10  B.  R.  316. 

If  the  vendor  has  been  in  no  manner  in  fault,  he  may,  in  an  action  by 
the  assignee  to  recover  partial  payments  made  by  the  vendee,  recoup  the 
damages  which  he  may  have  suffered  in  consequence  of  the  nonperform- 
ance on  the  part  of  the  purchaser.    Ibid. 

Where  the  depositor  of  grain  in  a  grain  elevator  knows  that  by  the 
custom  of  the  trade  it  will  be  mingled  with  other  grain  and  its  identity 
lost,  the  bulk  in  the  elevator  being  subject  to  constant  fluctuations,  and 
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that  be  has  only  the  rij^ht  to  call  for  an  equal  amount  of  grain  or  the 
value  thereof,  the  transaction  constitutes  a  sale  and  not  a  bailment,  ajid 
he  can  not  claim  the  praln  in  the  elevator  at  the  time  when  the  warehouse- 
man becomes  bankrupt.  Ra hilly  v.  Wilson,  3  Dillon,  420;  s.  c.  5  O.  L.  N. 
217. 

If  a  miller  converts  grain  deposited  with  him  to  his  own  use,  the  de- 
positor has  no  interest  in  other  grain  owned  by  the  miller.  His  only  in- 
terest is  that  of  a  general  creditor  of  the  estate.  Adams  v.  Myers,  1  Saw. 
300. 

A  party  can  not  recover  specific  property  from  the  assignee,  unless  it 
l>ossesses  indicia  or  earmarks  by  wlilcli  it  may  be  distinguished  from 
all  others  of  the  same  description.  Wood  M.  &  II.  Co.  v.  Brooke,  0  B.  R. 
31)5. 

An  agreement  concerning  the  sale  of  specific  and  ascertained  chattels 
is  prima  facie  a  l)argjun  and  sale,  and  transfers  the  property  therein  to 
the  purchaser  in  consideration  of  his  becoming  bound  to  pay  the  price 
tlierefor,  and  the  vendor  can  not  rcclniiu  the  property,  unless  he  proves 
that  there  was  an  agreement  tliat  the  title  should  not  pass  until  payment 
should  be  made  therefor.    Ibid. 

A  bond  under  seal,  with  coupons  attached,  is  a  negotiable  instrument  if 
it  is  made  payable  to  bearer,  and  a  purchaser  in  good  faith  for  a  valuable 
consideration  oiitains  a  good  title  against  the  assignee.  In  re  Simeon 
Lelaud  ct  aJ..  i\  Uvu.  11'k 

If  ]>artics  l)y  their  lK)nd.  given  on  tlie  dissolution  of  a  firm,  covenant 
to  indeniiiify  tin*  retiring  partner,  and  to  pay  the  firm  debts,  the  right  of 
action  will  vest  in  liis  assi^aice.  altlio\i;:li  lie  receives  a  discharge,  for  the 
coveiiMiit  is  to  i)ay  as  well  as  indcMunify.    Hood  v.  Spencer,  -4  McLean,  1<>8. 

If  an  attorney  and  a  del»tor  agree  tliat  an  assignment  shall  be  made  of 
dividends  to  I)e  received  from  an  (^state  of  which  tlie  former  is  assignee, 
to  be  credited  ui)on  an  account  held  by  liini  against  the  debtor  for  col- 
lection, the  assiunee  of  tlie  del)tur  may  recover  the  money,  if  he  is  de- 
clared a  bankrupt  lH'f(»re  tlie  assignment  of  tlie  dividends  is  made  or 
tlie  dividends  crt'dited  upon  the  claim,  for  the  courts  can  not  enforce 
such  loose,  inconii)Iete,  and  unexecuted  contracts.  Foster  v.  Lowell,  4 
Mass.  4ns. 

If  the  b;inknii)t  irniisterred  his  property  to  another  under  an  agreement 
that  the  laiier  slumld  sell  it  and  apply  the  proceeds  to  pay  the  formers 
debts,  tlio  jiaiikrupl  liiis  a  ln-iHlirial  interest  in  th(^  agreement  which 
passes  1o  his  assi-nee,  and  the  assignee  may  bring  a  suit  on  the  agree- 
ment.    Steene  v.  A  \  ]i  swori  li.   IX  Conn.  1114. 

Where  the  riulit  to  a  rnnvoy:iin-e  under  a  bond  has  been  forfeited  by  a 
failure  to  comply  with  its  ierni<.  the  riixlit  which  tin*  bankrupt  may  ac- 
qnir  '  .'ifier  the  coninienccnient  ol"  the  pr<»c(MMlings  in  bankruptcy  by  a 
w.'iiver  of  the  forfcitni-e,  will  not  p;i'<s  t(>  the  assignee.  Kittridge  v. 
Mel.:in.ulilin,  :;.*'.  Mo.  :V_'T. 

Althoui:li  tl.e  {issi-nnn  nt  of  a  lond  is  niMih'  and  signe<l  by  the  obligee. 
yet  if  it  is  never  accepted,  cither  actively  or  constructively,  by  the  party 
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to  whom  it  was  to  be  assigned  prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  the  bond  will  pass  to  the  assignee.  Perley  y. 
Dole,  38  Me.  558. 

If  a  party  buys  a  Judgment  against  the  bankrupt,  and  purchases  land 
at  a  sale  under  an  execution  Issued  thereon,  under  a  parol  agreement 
that  out  of  the  proceeds  he  shall  retain  a  debt  due  to  him  and  the  money 
paid  to  purchase  the  judgment,  and  pay  the  balance  to  the  bankrupt,  the 
agreement  Is  without  consideration.    Hyde  v.  Findlay,  8  Pac.  L.  R.  147. 

Under  the  warrant,  the  marshal  has  the  right  to  take  possession  of 
personal  property  leased  by  the  bankrupt.  If  the  lease  stipulates  that  the 
lessor  may  take  possession  of  the  property  whenever  he  deems  him- 
self unsafe  or  the  property  not  well  taken  care  of,  the  lessor  must  show 
that  fact  in  order  to  entitle  himself  to  take  the  property.  Hathaway  v. 
Quimby,  1  N.  Y.  Supr.  386. 

If  the  assignee  sells  the  equity  of  redemption  in  realty,  to  which  fixtures 
are  attached,  for  a  sum  equal  to  the  value  of  the  fixtures,  he  must  be 
considered  to  have  received  it  for  the  fixtures,  clear  of  the  mortgage. 
The  owner  of  fixtures  can,  in  writing,  and  for  a  valuable  consideration, 
convey  severable  chattels  in  such  a  way  as  to  bind  himself  and  his  as- 
signee in  bankruptcy  at  least,  and  if  he  has  done  so,  the  grantee  will  be 
entitled  to  the  proceeds.  In  re  McKay  &  Aldus,  7  B.  R.  230;  s.  c.  Lowell, 
561. 

An  agreement  that  a  building  erected  upon  land  owned  by  the  bank- 
rupt shall  be  considered  personal  property,  may  be  shown  by  inference 
from  the  subsequent  recognition  of  rights  which  can  result  only  from  its 
existence.  A  purchaser  from  the  assignee,  with  notice  of  the  facts,  can 
make  no  better  title  than  the  assignee,  notwithstanding  the  representa- 
tions made  by  the  latter.    Morris  v.  French,  106  Mass.  326. 

The  bankrupt  having  been  directed  to  invest  a  certain  sum  of  money  in 
stock  for  a  party,  purchased  the  stock  in  his  own  name,  and  hypothecated 
it  for  money  loaned  to  him.  Being  embarrassed,  he  deposited  securities 
in  the  hands  of  another,  to  be  used  for  the  purpose  of  purchasing  or  re- 
placing the  stock,  and  these  securities  were  subsequently  sold,  but  the 
stock  could  not  be  repurchased.  The  securities,  whose  sale  resulted  in  the 
proceeds  in  question,  never  belonged  to  the  party,  and  were  not,  prior 
to  the  time  when  the  rights  of  the  assignee  in  bankruptcy  intervened,  put 
into  the  hands  of  the  party,  or  any  agent  of  his,  or  of  any  person,  with  his 
assent  or  privity,  nor  was  the  placing  of  such  securities  in  the  hands 
of  the  bailee  made  known  to  the  party,  or  adopted  or  ratified  by  him  prior 
to  the  transfer  of  the  title  to  them  to  the  assignee  in  bankruptcy.  The 
property  in  them  was  in  no  manner  changed,  nor  did  any  legal  or  equitable 
lien,  or  interest,  or  trust,  or  charge  arise  in  respect  to  them  which  would 
not  have  been  revocable  by  the  bankrupt  himself;  at  least,  at  all  times 
before  the  transaction  was  made  known  to  the  party.  It  was  not  made 
known  to  him,  or  to  any  agent  of  his,  until  some  time  after  the  appoint- 
ment of  the  assignee  in  bankruptcy,  and  such  appointment  must  be  con- 
sidered a  revocation  of  anything  done  by  the  bankrupt,  if  such  revocation 
were  needed.    Moreover,  the  delivery  of  the  securities  having  been  made 
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for  a  specified  purpose,  and  the  purpose  not  having  been  carried  out,  the 
property  in  the  securities  remained  In  the  bankrupt,  and  passed  to  his 
assignee  free  and  clear  from  any  charge  in  favor  of  the  party.  Unge- 
wltter  V.  Von  Sachs,  3  B.  R.  723;  s.  c.  4  Ben.  167;  s.  c.  1  L.  T.  B.  224; 
s.  c.  3  L.  T.  B.  195. 

To  succeed  in  a  suit  for  the  recovery  of  property,  the  assignee  must 
show  title  in  himself.  When  the  bankrupt  has  formed  a  bank  with  other 
associates,  but  is  himself  the  sole  owner,  the  assignee  is  not  entitled  to 
its  assets  as  against  a  receiver  appointed  under  a  State  law  relating  to 
insolvent  banks.  The  making,  recording,  and  filing  of  the  certificate  of 
the  organization,  and  the  acts  of  user  under  it,  must  be  held  to  be  sufll- 
cient  to  establish  the  existence  of  the  bank  as  a  corporation,  as  against 
the  associates  and  third  persons.    Goodrich  v.  Remington,  6  Blatch.  515. 

A  covenant  in  a  lease  that  fixtures  shall  not  be  removed  until  the  rent 
is  paid,  binds  the  assignee.  The  act  of  afllxing  them  to  the  freehold  takes 
them  out  of  the  category  of  chattels,  and  is  notice  to  creditors  and  to  all 
the  world  that  the  right  of  removal  will  depend  on  the  contract  between 
landlord  and  tenant.  The  right  of  a  tenant  to  remove  trade  fixtures  may 
W€»1I  enough  be  called  rather  a  privilege  than  property,  and  it  is  one  that 
he  may  lawfully  waive  or  modify  by  the  terms  of  the  lease,  without  the 
form  of  either  a  pledge  or  a  mortgage.  In  re  J.  H.  Morrow,  2  B.  R.  665; 
s.  c.  Lowell,  386. 

An  agreement  tliat  chattels  on  the  premises  shall  be  at  the  disposal  of 
the  lessor  as  security  for  rent,  is  not  valid  against  creditors  of  the  lessee 
before  entry,  where  distress  for  rent  is  not  allowed.  The  bankruptcy 
law  does  not  undertake  to  enforce  a  mere  covenant  of  this  kind,  which 
hy  the  law  of  the  place  creates  no  valid  lien.    Tl)id. 

If  the  bankrupt,  by  tlie  terms  of  the  lease,  merely  has  the  right  to 
possess  and  on  joy  th(»  use  of  the  property,  without  any  power  to  convey 
it  to  a  third  person  unless  the  lessor  consents,  the  estate  will  not  pass  to 
tlie  assijrnec*.     In  re  Michael  O'Dowd,  8  B.  K.  451. 

Property  owned  by  the  bankrupt,  and  used  in  carrying  on  business  in 
the  nani(»  of  anotlier.  will  pass  to  the  assi;rnee.  free  from  all  claims  to 
l)riority  for  debts  contracted  in  such  business.  Tliere  can  not  be  any  fair 
su,2:gcstion  of  considerations  of  supposed  hardship  to  such  third  person. 
If  lie  choose  to  suffer  himself  to  be  involved  in  debts  incurred  in  carrying 
on  the  l»nnkr\ipt's  business  in  order  to  cover  it  against  former  creditors. 
thos«»  former  cnMlitors  onirlit  not,  for  this  reason,  to  be  postponed  in  the 
distribution  of  such  |»i-oper1y  to  otlier  creditors,  whose  del)ts  may  have 
been  nftcn'wnrd  (oTiri'Mcted  in  his  u.-nue.  Nor.  in  case  of  his  death,  are 
tliere  any  (Mpiitirs  in  fnvor  of  the  rreditors  of  his  estate,  against  the 
interosts  of  llie  Licnci":!)  IjcmIv  of  the  l>:Hil;rupt's  creditors.  In  re  Wm.  H, 
Loui:.  .*>  B.  K.  (rpLMrtit)  •'.<;. 

Tlie  rissiiniee  of  ;i  bniikiupt  corporation  may  sue  stockholders  to  recover 
nnpMid  subscriptinns  snt!'.  i(  iil  i*)  inert  mH  the  d<'bis  and  liabilities  of  the 
corporntiou.     T\'iysnn  v.  Si(»r\i>r.  'J  Dillon.  427. 

Tlie  cstntr  of  till'  b;iiikiMi]tt  i«<  not  liable  for  the  tortious  acts  of  the  as- 
siiriKT.     Adnins  v.  Mevers,  1   Saw.  15^ m;. 
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At  common  law  the  termination  of  all  interest  of  the  insured  in  the 
property  defeats  the  policy.  The  transfer  to  the  assignee  in  bankruptcy 
terminates  all  interest  of  the  bankrupt  in  the  property  Insured.  A  trans- 
fer to  an  assignee  in  bankruptcy  is  within  the  terms  of  a  provision  of  the 
policy,  which  declares  that  the  policy  shall  be  void  in  case  of  any  change 
or  transfer  of  the  title  to  the  property  insured.  *  The  fact  that  the  bank- 
ruptcy is  involuntary,  or  that  the  transfer  is  made  by  operation  of  law,  is 
immaterial.  Starttweather  v.  Cleveland  Ins.  CJo.,  4  B.  It.  341;  s.  c.  2 
Abb.  O.  C.  67;  Perry  v.  Lorillard  Ins.  Co.,  14  B.  R.  339;  s.  c.  6  Lans.  201; 
8.  c.  61  N.  Y.  214. 

The  aasignee  of  a  bankrupt  insurance  company  may  recover  upon  a 
note  given  for  the  payment  of  the  annual  premium  upon  a  policy  Issued 
by  the  company  to  the  maker.  Carey  v.  Nagel,  2  Abb.  C.  C.  156;  s.  c.  2 
Biss.  244. 

An  insured  who  has  given  a  note  for  the  premium  can  not  surrender 
the  policy  and  have  the  note  delivered  to  him  upon  paying  the  amount  due 
for  the  time  that  the  policy  has  run,  for  there  is  no  implied  contract  that 
he  shall  have  the  right  to  surrender  the  policy  and  receive  back  a  portion 
of  the  premium  as  unearned.    In  re  Western  Ins.  Co.,  6  Ben.  159. 

If  the  drawer  of  a  check  becomes  bankrupt  before  the  presentation  and 
acceptance  thereof  by  the  bank,  the  holder  is  not  entitled  to  any  priority 
as  against  the  assignee.  In  re  Charles  A.  Smith,  15  B.  R.  459;  s.  c.  2  C.  L» 
B.  119. 

A  party  who  gave  his  check  to  the  bankrupt  on  account  of  a  debt  due 
to  him,  is  not  liable  to  an  action  by  the  assignee  for  the  original  debt 
without  a  surrender  of  the  check,  although  he  stopped  the  payment 
thereof,  and  it  has  been  outstanding  for  a  long  time.  Woodin  v.  Frazee, 
38  N.  Y.  Supr.  190. 

Where  a  party  advances  money  to  a  corporation  upon  an  agreement 
that  he  shall  collect  certain  calls  on  its  stockholders  and  apply  them  to 
the  debt,  and  in  pursuance  of  this  agreement  receives  a  list  of  the  stock- 
holders, and  the  amount  due  from  each,  this  is  an  equitable  assignment 
of  the  calls  that  is  not  defeated  by  the  subsequent  bankruptcy  of  the 
corporation.  Farmers'  &  Drovers'  Savings  Bank  v.  Publishing  Co.,  3 
Dillon,  287. 

If  a  note  is  discounted  by  a  bank,  and  the  proceeds  credited  to  the  ac- 
count of  the  depositor,  which  is  then  overdrawn,  he  will  not,  upon  sub- 
sequently making  his  account  good  by  other  deposits,  be  entitled  to  de- 
mand the  drafts  received  for  the  note  from  the  bank  or  its  aissignee,  al- 
though the  note  was  also  taken  for  collection,  in  re  Bank  of  Madison, 
9  B.  R.  184;  s.  c.  5  Biss.  515. 

A  party  dealing  with  an  insolvent  bank  in  the  ordinary  way  must 
make  out  a  very  clear  case  before  a  court  will  sustain  a  preference  in 
his  favor  over  other  creditors.    Ibid. 

A  banker,  in  receiving  a  note  for  colleetion  from  one  of  his  customers, 
does  not  act  as  an  agent,  but  is  presumed  to  undertake  the  collection  for 
the  profit  that  may  result  from  the  deposit  and  use  of  the  money.  When 
he  collects  money  for  his  customer,  it  is  regarded  as  deposited,  and  in 
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the  light  of  any  other  deposit,  not  as  the  money  of  the  customer,  nor  is 
the  customer  entitled  to  it,  but  only  to  its  equivalent  ajs  any  other  deposit. 
If  the  collection  is  remitted  by  a  draft  the  customer  is  not  entitled  to 
demand  the  draft  from  the  banker  or  his  assignee.    Ibid. 

A  draft  drawn  for  a  part  of  a  fund  in  bank  is  not  an  equitable  assign- 
ment of  the  money,  and  does  not  entitle  the  holder  to  a  priority  of  pay- 
ment out  of  such  money  in  the  hands  of  the  assignee.  Bank  of  Com- 
merce V.  Russell,  2  Dillon,  215;  Randolph  v.  Canl)y,  11  B.  R.  2i%;  Dickey 
V.  Harmon,  1  Cranch  C.  C.  201;  Walker  v.  Selgel,  12  B.  R.  SJM;  s.  c.  2 
Cent.  L.  J.  508, 

If  a  party  draws  a  check  for  a  sum  in  bank,  which  Is  presented  after 
he  has  made  an  assignment  to  a  trustee  for  the  benefit  of  creditors,  the 
assignee,  if  the  trustee  subsequently  transfers  all  his  rights  under  the 
assignment  to  him,  may  recover  the  sum  from  the  bank,  aithough  the 
latter  holds  a  note  not  due  at  the  time  of  the  assignment  or  the  com- 
mencement of  the  proceedings  in  bankruptcy.  First  National  Bank  of 
Mount  Joy  v.  Wilson,  72  Penn.  13. 

If  the  bankrupt  has  his  note  discounted  and  leaves  the  proceeds  on 
deposit,  the  holder  in  good  faith  and  for  value  of  a  check,  which  was 
presented  for  payment  iH'foi-e  tlie  maturity  of  the  note  and  before  the 
coniincncenicnt  of  the  proceedings  in  bankruptcy,  is  entitled  to  be  paid 
out  of  tlie  proceeds.  Fourth  National  Bank  v.  City  National  Bank,  10 
H.  U.  44:  s.  c.  r;S  111.  :{J)S:  s.  c.  1  A.  L.  T.  <N.  S.)  3SIk 

If  an  a.LiiMil  pi-ocurcs  tlic  discounting  of  a  draft  upon  the  banlirupt,  at  a 
time  when  the  latter  lias  dcterniiucd  to  stop  payment,  and  tlie  package 
of  notes  (U'livcrcd  to  the  agent  oti  siicli  draft  is  intercepted  i)efdre  delivery 
to  the  bankrupt,  and  tlie  contract  rescindiMl,  the  assignee  lias  no  title  to 
the  no:e><.  Purviance  v.  I'liion  Nat'l  Hank,  s  H.  II.  447;  s.  c.  21  Pitts.  L.  J. 
X\:  s.  c.  :\i>  I.eir.  int.  ."'/.ti'. 

If  an  or«ler  i'ov  tlie  ^\h(lle  of  a  fund  is  given  for  a  valuable  considera- 
tion to  a  thii<l  person  prior  to  th(>  commencement  of  tlie  proceedings  in 
liaiikruptcy,  il  amounts  to  an  equitable  assi^'iiment  of  the  fund,  although 
till*  <lra\\ee  did  n(«t  acicjii  tin*  onh^r.  and  the  riglit  to  the  fund  does 
not   iia<s  to  the  assiLiiicc.     I'.liu  v.  Pierce.  I'n  Vt.  LTi. 

If  the  hohlei-  of  an  order  on  a  general  fund,  the  acceptance  whereof 
has  l.ccii  refused.  ]ii"ov«  s  his  cl.iiiii.  he  will  he  ri'strained  from  sul>se- 
(liicuily  proscciilii  l:  a  suit  ;i!.aiii^t  the  holder  of  tlu^  fund  in  a  State 
coiirl.     \\'alkcr  \.  S.i-cl.   VJ  P.   K.  :VJ\\  s.  c.  li  Cent.  L,  .1.  r^)S. 

An  order  drawn  upon  an  jmcut  u<»t  in  ])osscssion  of  the  fund  out  of 
whicli  il  is  to  he  sati<licd.  and  a«-ce|.t.'d  liy  him,  lixes  the  fund  irrevocably, 
.•mil  aiiioiinis  to  an  ccniltahlc  a<sii:iiiiiciit.  Noiliiiig  vests  in  the  assignee 
ol"  M  li.-inlcru|>l  I'iii  ihc  r.  al  and  i.cr-.iual  rstaie  of  whii-li  the  bankrupt  liad 
the  cqr.iialdc  as  a\  .  II  :is  l-iil  iuiei-pNt.  The  ninmeiii  the  money  conies  into 
the  ]iaiid<  of  1  he  au-'iii.  ':<•  i<  hound  to  ]»ay  it  over  to  the  holder  of  the 
a.  eepird  (M'<h  I",  riltl'niiuli  1 -M 1 ; U ni j .1  ey  ot"  the  drawer  has  occurred  betweeti 
till  ,'iee(>iiianec  aiid  the  r<eei;it  (d'  the  money.  Mi-Mt^noniy  v.  Ferrers.  3 
Johns.  71. 
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The  filing  of  a  petition  in  bankruptcy  is  an  attempt  to  sell  within  the 
meaning  of  a  clause  giving  the  mortgagee  the  right  to  take  possession  in 
case  of  an  attempt  to  sell.    Moore  v.  Young,  4  Biss.  128. 

If  a  deed  is  dated  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy, the  bare  fact  that  the  acknowledgment  is  dated  after  that  time 
is  not  sufficient  to  defeat  the  grantee's  title.  The  deed  vested  the  legal 
title  in  the  grantee  at  the  time  of  its  delivery.  In  the  absence  of  proof 
to  the  contrary,  the  presumption  of  law  is  that  it  was  delivered  on  the 
day  of  its  date,  and  the  subsequent  date  of  the  certificate  of  acknowl- 
edgment can  not  overcome  this  presumption.   Hardin  v.  Osborne,  60  111.  93. 

A  deed  of  the  bankrupt  without  any  certificate  of  acknowledgment  is 
good  against  the  assignee,  for  he  is  a  grantee  with  full  notice,  and  takes 
no  greater  interest  or  right  than  the  bankrupt  had.  In  re  Kansas  City 
Manuf.  Co.,  9  B.  R.  76. 

The  doctrine  that  ratification  relates  back  to  the  inception  of  the  trans- 
actions and  renders  the  ratified  act  the  same  as  if  it  had  been  originally 
authorized  by  the  principal,  Is  a  fiction  of  the  law,  for  the  act  of  one  can 
not  be  made  the  act  of  another;  but  by  relation  the  law  gives  to  the 
act  of  one  the  effect  of  an  act  of  another.  The  law,  however,  will  not 
feign  a  fiction  to  do  a  wrong,  to  make  valid  an  invalid  act,  or  to  defeat 
the  rights  of  others.  Hence  this  doctrine  can  not  be  extended  to  the 
prejudice  of  strangers  to  the  transaction.  The  act  of  ratification.  In 
order  to  have  a  retroactive  effect,  must  take  place  at  a  time  and  under 
circumstances  when  the  ratifying  party  may  himself  lawfully  do  the 
act  which  he  ratifies.  The  validity  of  an  unauthorized  deed  of  a  corpora- 
tion must  be  determined  according  to  the  circumstances  which  exist  at 
the  time  when  It  is  ratified.    Ibid. 

Where  a  party  purchased -from  the  bankrupt  a  part  of  certain  bonds  to 
which  the  latter  was  entitled  upon  compljing  with  certain  conditions,  he 
obtained  a  right  that  may  be  enforced  against  the  assignee  if  the  con- 
ditions were  performed,  although  the  bonds  were  not  separated  from  the 
others  if  they  were  all  alike.  Hamilton  v.  National  Loan  Bank,  3  Dillon, 
230. 

If  the  bankrupt  proved  and  filed  his  claim  In  the  probate  court  and 
then  transferred  it,  tlie  dividends  should  be  paid  to  the  assignee,  and 
not  to  the  transferee,  irrespective  of  any  question  of  fraud  on  the  bank- 
ruptcy law.    Miller  v.  Parker,  47  Ala.  312. 

If  a  deed  of  trust  to  secure  the  payment  of  a  note  contains  a  power 
authorizing  the  creditor,  his  agent,  attorney  or  assignee,  to  sell  the  prop- 
erty in  default  of  payment  of  the  note,  the  assignee  of  the  creditor  may 
sell  under  the  power,  and  his  deed  will  convey  a  legal  estate.  Wood  v. 
Boyd,  28  Ark.  75. 

A  claim  for  compensation  for  tlie  destruction  of  a  vessel  by  a  Confederato 
cruiser,  equipped  and  sent  out  in  England  through  the  negligence  of  the 
British  <^overnnient,  is  susceptible  of  a  transfer  that  may  be  sustained  in 
equity.    Williamson  v.  Colcord,  13  B.  R.  319. 
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A  mere  agreement  to  give  vrhat  may  be  realized  from  a  claim  is  a 
promissory  arrangement,  and  does  not  constitute  a  complete  and  perfect 
gift.    Ibid. 

An  agreement  by  a  guardian  to  discliarge  one  mortgage  and  talse  a 
new  one,  altliough  lie  transcends  his  power  in  making  it,  is  not  absolutely 
void  but  is  voidable  only  at  tJie  election  of  the  infant  on  coming  of  age, 
and  until  so  avoided,  is  valid  as  against  the  assignee  of  the  mortgagor. 
Burdick  v.  Jackson,  15  B.  R.  318;  s.  c.  14  N.  Y.  Supr.  488. 

If  the  bankrupt,  being  the  holder  of  a  mortgage  pledged  to  secure  a 
loan,  and  then  for  a  valuable  consideration  promised  the  mortgagor  to 
redeem  and  cancel  it,  the  assignee,  if  he  redeems  it,  may  enforce  it.  Mc- 
Lean V.  Cadwallader,  15  B.  R.  383;  s.  c.  34  Leg.  Int.  140. 

If  an  attorney  institutes  a  suit  under  an  agreement  with  the  bankrupt 
for  a  certain  portion  of  what  may  be  recovered,  he  is  entitled  to  that 
share  although  the  recovery  took  place  after  the  commencement  of  the 
proceedings  in  bankruptcy.  Maybin  v.  Raymond,  15  B.  R,  353;  4  A.  L. 
T.  (N.  S.)  21. 

Where  goods  are  obtained  through  a  misrepresentation  by  a  firm  com- 
posed of  three  members,  a  return  of  the  goods  or  their  j^roceeds  to  the 
creditor  will  be  valid  as  against  the  assignee  of  two  of  the  partners, 
if  they  have  not  lost  tlieir  identity  so  as  to  form  a  part  of  the  property 
of  the  bankrupts.  Montgomery  v.  Bucyrus  Machine  Co.,  14  B.  R.  193; 
s.  c.  02  U.  S.  257. 

The  creditor  who  holds  collaterals  as  securities  need  not  sell  them  at 
public  auction,  but  may  sell  them  at  the  stock  exchange  or  |' brokers' 
board.     Sparhawk  v.  Drexel,  12  B.  R.  45(). 

Where  an  insolvent  debtor  accjuiesees  in  a  sale  of  securities,  the  as- 
sijrnee  is  lH)und  l)y  liis  aetiuiescence.  althougli  the  securities  are  sacrificed. 
Ibid. 

A  creditor  wlio  is  vested  with  the  power  to  sell  securities  holds  it  in 
trust  for  the  (le]>tor's  benefit  as  well  as  his  own,  and  can  not  sacrifice 
the  securities.     ll)i(l. 

A  voluntiiry  agreement  between  certain  persons  to  wliich  the  debtor  is 
in  no  wise  a  party,  to  make  a  contribution  to  him,  does  not  create  an 
indebtedness  to  liim.  In  rv  ()rej2:<ai  H.  Trinting  Co.,  13  B.  R.  503;  s.  c.  11 
Pac.  L.   U.  2:3.*i;  s.  c.  'A  (N'lit.  L.  J.  r>\r>. 

An  order  passed  in  i>rn('(M'diii^s  supplemental  to  an  execution  restrain- 
ing n  baid;  from  ])Myiiii.^  money  to  the  bankrupt  is  no  defense  to  any  action 
brouirht  by  an  assi.Lniee  subseiiuently  appointed  in  proceedings  instituted 
lieforo  that  tin  e.     Morris  v.  First  Nafl.  P.aiik,  15  B.  R.  2S1. 

Title  Subject  to  Equities.—  Tlie  assi.i::mM«  takes  the  property  of  the 
bankrupt,  siil  jrci  to  all  lei:al  and  eijuiTablc  claims  of  others.  He  is 
alTectcd  by  all  the  eciniiics  wlii<  li  <an  Im^  nrired  against  the  !)ankrupt, 
('<u)k  V.  Tnllis,  U  H.  R.  4:\:\:  .s.  r.  is  Wall.  :?:;2;  Kelly  v.  Scott,  40  N.  Y. 
r.lC:  Parker  v.  Mnn-i-idLre.  H  Stery.  'MW;  Fletcher  v.  Morey,  2  Story.  r).'»,%; 
Mitchell  V,  AXinslnw.  2  Story,  Tk'.o;  ^^'insnr  v.  McLellan.  2  Story,  4D2;  TiU- 
cett   V.    Duillcy,   .'►   111.    I'JT. 

If  the  bank  is  estopped,  his  assi.LMiee  is  also  estopped.    Kelly  v.  Scott  49 
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N.  y.  685;  Rockford,  Rock  Island  &  St.  Louis  R.  R.  Co.  v.  McKay  &  Aldus, 
3  B.  R,  50;  s.  c.  Lowell,  345;  s.  c.  1  L.  T.  B.  133. 

When  the  bankrupt  has  contracted  to  manufacture  an  engine,  and  on 
the  representation  that  it  had  been  finished  and  delivered  to  a  company 
for  transportation  to  the  purchaser,  has  obtained  payment  therefor,  but 
the  engine  in  fact  was  not  finished  or  delivered  for  transportation,  re- 
maining in  the  possession  of  the  bankrupt,  and  being  designated  as  be- 
longing to  the  purchaser,  it  belongs  to  the  purchaser,  and  not  to  the 
ajsslgnee.  The  bankrupt  and  the  assignee  are  estopped  to  say  that  the 
engine  was  not  set  apart,  or  that  it  was  not  in  esse  when  the  representa- 
tions were  made.  Ilockford,  Rock  Island  &  St.  Ix>uis  R.  R.  Go.  v.  McKay 
&  Aldus,  3  B.  R.  50;  8.  c.  Lowell,  345;  s.  c.  1  L.  T.  B.  133. 

If  the  resolution  of  the  directors  of  the  bankrupt  corporation  approving 
of  a  deed  of  trust  previously  executed  by  its  otticers,  and  purporting  to 
be  passed  by  a  proper  quorum,  was  shown  to  the  creditor  before  he  dis- 
counted the  note  thus  secured,  the  assignee  is  estopped  from  proving  that 
it  is  untrue,  and  that  a  quorum  was  not  present.  In  re  Kansas  City 
Manuf.  Co.,  9  B.  R.  7a 

An  agreement  to  sign  a  bond  to  a  person  to  indemnify  him  for  his  lia- 
bility in  becoming  surety  for  the  bankrupt  confers  a  right  to  an  assign- 
ment which  may  be  enforced  in  a  court  of  equity  and  binds  the  assignee. 
Tucker  v.  Daly,  7  Gratt.  330. 

If  a  bill  of  sale  is  recorded  in  the  clerk's  office  at  one  place,  upon  a 
representation  by  the  bankrupt  that  he  resided  there,  it  will  bind  the  as- 
signee although  the  bankrupt  actually  resided  in  another  place.  Allen  v. 
Whittemore,  14  B.  R.  189. 

Bights  under  Statutes.— The  assignee  has  no  larger  interests  in  re- 
gard to  usurious  contracts  than  the  bankrupt  had,  although  they  are  void 
in  law.  Tiffany  v.  Boatman's  Sav.  Inst,  4  B.  R.  601;  s.  e.  9  B.  R.  245; 
8.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376. 

The  assignee  has  no  power  to  Institute  proceedings  for  the  recovery 
of  a  statutory  forfeiture  claimed  by  the  bankrupt,  either  prior  or  sub- 
sequent to  proceedings  against  him  in  bankruptcy.  The  powder  to  in- 
stitute proceedings  for  a  forfeiture  under  the  laws  of  Wisconsin  against 
usury,  is  a  privilege  conferred  upon  the  borrower  alone,  and  the  assignee 
Is  not  the  borrower  in  the  sense  of  the  law,  but  a  purchaser.  Bromley 
V.  Smith,  5  B.  R.  152;  s.  c.  2  Biss.  511. 

Section  5198  only  forfeits  the  Interest  for  usury,  but  does  not  affect 
the  principal.   Pirst  Nat'l.  Bank  of  Mount  Joy  v.  Wilson,  72  Penn.  13. 

Mere  accommodation  paper  can  have  no  effective  or  le^ftl  existence  until 
it  is  transferred  to  a  bona  fide  holder.  The  discounting  of  such  paper  at 
a  higher  rate  of  interest  than  the  law  allows  is  usurious,  and  not  defensible 
as  a  purchase  of  the  paper.  Tiffany  v.  Boatman's  Sav.  Inst,  4  B.  R.  601; 
8.  o.  0  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376. 

If  a  party  purchase  a  negotiable  note  at  a  discount  greater  than  the 
legal  rate  of  interest  from  a  broker  In  the  usual  course  of  business,  and 
without  any  notice  that  the  broker  is  acting  for  the  maker,  the  assignee 
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of  the  maker  can  not  recover  the  excess  above  the  legal  rate  of  bttcrest 
as  usury.    Sparhawk  v.  Cochran,  30  Leg.  Int.  232. 

Where  the  right  to  recover  usurious  interest  is  a  redress  for  a  personai 
wrong,  it  does  not  pass  to  the  assignee.    Nichols  r.  Bellows,  22  Vt.  581. 

Where  the  statute  gives  to  the  party  paying  usurious  interest  the  right 
to  recover  it  back,  that  right  passes  to  the  assignee.  Moore  v.  Jones,  23- 
Vt  739;  Wheelock  v.  Lee,  10  B.  11.  303;  s.  c.  04    N,  Y.  242. 

The  assignee  has  all  tlie  riglits  and  powers  which  are  given  to  the 
whole  body  of  creditor,  or  to  the  whole  of  any  one  class  of  creditors 
whether  at  law  or  in  equity.    Wilkius  v.  Davis,  15  B.  U.  00. 

An  assignee  of  a  general  partner  may  maintain  an  action  to  recover  a 
division  of  profits  made  to  a  special  partner  in  reduction  of  the  capital. 
Ibid. 

The  a,ssignee  of  a  bankrupt  corporation  can  not  maintain  an  action  to 
enforce  tlie  collateral  lial)ility  of  tlie  stockholders  for  the  debts  of  the 
corporation.  Dutclier  v.  Marine  Nat'l.  Bank,  11  B.  U.  457;  s.  c.  12  Blatch. 
435. 

An  assignee  can  not  under  the  laws  of  New  York  recover  monc^y  paid 
by  an  insolvent  bank  in  the  usual  and  ordinary  course  of  its  business  to 
a  creditor  who  was  ignorant  of  its  in.s(^lvency.  Dutcher  v.  ImiKjrters'  & 
Tratiers'  Nat.  Bank,  51>  N.  Y.  5;  s.  c.  1  N.  Y.  Supr.  400. 

The  Property  of  the  Bankrupt's  Wife  and  Children.—  Marriage  is  a 
qualitiod  gift  to  the  husband  of  tlie  wife'rf  clioses  in  action,  upon  ctmdi- 
tiou  that  he  reduces  them  to  possession  durirg  its  contiuuanc-?.  The  as- 
signment in  ])ankruptey  vests  in  tlie  assigntH»  all  the  riglits  of  the  hus- 
band of  tlio  ehosi'S  in  action  of  the  wife,  and,  as  a  consequence,  tlie 
iissi};:nc(»  may  do  all  that  llie  liusband  could  do  prior  to  tlio  assignment, 
and  this  embniccs  the  right  to  sue  for,  recover  and  receive  them.  It 
makes  no  difTcrence  in  regard  to  the  lights  of  the  assignee,  whetiier  the 
diost  s  in  action  have  or  have  not  boi»n  i)lacvd  upon  tlio  scliedules  by  the 
baul^nipt.  In  re  Boyd,  5  B.  II.  IIH);  Butler  v.  Merchants'  Ins.  Co.,  8  Ala. 
]4<J. 

Tli(^  lmsl)nnd's  interest  in  his  wife's  chosos  in  action  is  not  ownership 
but  power,  and  does  not  pj.ss  to  his  assiirnee.  If  they  have  not  l)ecn  re- 
duced to  possession  by  him  at  the  time  of  the  bankruptcy,  thoy  do  not 
pass  to  th(»  a<si'.:iuM\    Wi(  kliam  v.  Vidle,  11  B.  U.  S:^. 

If  the  distrilMitive  share  of  the  baiilvrupt's  wife  in  her  fath'^r's  estate 
nmiains  in  the  h.-inds  nf  the  administrator  or  executor  at  th*»  time  of  the 
( (mimeiK-ement  of  tlie  pi'oiMMMlmirs  in  l»ankruptcy.  it  do.^<  not  pass  to  the 
iissiLniee.  Shnw  v.  Miicliell.  12  Wnre,  22n;  Sliay  v.  Sessanian,  10  Penn. 
-l.'VJ:  Wicklmm   v.  Vnlle.   11   U.  11.  S:».. 

'I'he  wife's  disirlbmive  shnrc^  will  net  ve-^t  in  tht^  assijrnee.  although  the 
liushnnd  is  aiiiuiui^t i*:itui-.  f.ir  ho  hn\(]<  tlie  pmperiy  in  his  representative 
and  not   in  hi>  i)t'rs<.ii:il  clinrrKter.    Shiiw  v.   Mitchell.  2  Ware.  220. 

A  renveynnir  liy  ih^  brinlvnipt  to  lii<  wife  of  l.is  interest  in  her  chosos 
in  ndinn  i<  iihiii.-i-;iiive  hikI  void,  nnd  they  pass  to  the  assignee.  Butler 
V.  Merehnnts'  Ins.  Co..  b^  Ala.  1 1«3. 
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If  the  bankrupt's  wife  has  no  other  means  of  support,  she  may  be 
allowed  a  portion  of  the  income  derived  from  real  estate  owned  by  her. 
In  re  Ernst  Brandt,  5  Biss.  217. 

If  the  husband  at  the  time  of  joining  with  his  wife  In  a  mortgage  on 
her  real  estate,  receiyed  a  sum  of  money  equal  to  the  value  of  his  estate 
by  courtesy,  the  assignee  will  not  be  entitled  to  any  part  of  the  residue 
on  a  sale  under  the  mortgage.    Shippen*s  Appeal,  15  B.  R.  553. 

If  the  wife,  without  the  knowledge  of  her  husband,  takes  a  note  pay- 
able to  her  husband  or  bearer  for  a  debt  due  to  her  before  marriage,  and 
the  husband  asserts  no  title  to  it  or  authority  over  it,  but  allows  her  to 
keep  possession  of  it  and  collect  the  Interest,  she  is  entitled  to  it  as 
against  the  assignee.  In  re  George  W.  Snow,  1  N.  Y.  Leg.  Obs.  264;  s.  c. 
5  Law  Rep.  369. 

A  possibility  which  is  held  under  a  will  by  the  bankrupt's  wife,  and 
made  dependent  upon  her  surviving  another  legatee,  does  not  pass  to 
the  assignee.    Krumbaar  v.  Burt,  2  Wash.  C.  O.  406. 

Articles  of  jewelry  given  to  the  wife  previous  to  marriage,  and  con- 
tinuing in  her  use  since,  do  not  pass  to  the  assignee.  In  re  Edward  H. 
Ludlow,  1  N.  Y.  Leg.  Obs.  322;  in  re  Chester  S.  Kasson,  4  Law  Rep.  489. 

Gifts  from  the  husband  to  the  wife  of  personal  ornaments  or  attire,  com- 
patible in  value  and  character  with  his  circumstances  at  the  time,  are  her 
sole  property  as  paraphernalia,  and  do  not  pass  to  the  assignee.  In  re 
Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322;  in  re  Chester  S.  Kasson,  4 
Law  Rep.  489.    Contra,  in  re  Benjamin  B.  Grant,  2  Story,  312. 

Mourning  rings  given  to  the  bankrupt's  wife  since  her  marriage  are 
from  their  very  nature  and  character  purely  personal  and  for  her  sole  and 
separate  use,  and  do  not  pass  to  the  assignee.  In  re  Benjamin  B.  Grant, 
2  Story,  312. 

The  legal  title  to  an  insurance  policy  on  the  life  of  the  bankrupt  for  the 
benefit  of  his  wife,  belongs  to  the  wife,  and,  if  he  is  solvent  when  the 
premiums  are  paid,  the  policy  can  not  be  assigned  by  him.  In  re  Bear  & 
Steinberg,  11  B.  R,  46;  s.  c.  1  Cent.  L.  J.  607. 

If  the  husband  pays  premiums  on  a  policy  upon  his  life  for  the  benefit 
of  his  wife  after  he  becomes  Insolvent,  the  assignee  may  recover  from  the 
wife  the  amount  so  advanced,  with  interest,  to  be  taken  out  of  the  policy 
when  that  skall  be  paid.    Ibid. 

Gifts  made  by  a  bankrupt  to  his  children  which  were  proper  and  suitable 
to  him  in  bis  circumstances  and  condition,  may  be  retained  by  them.  In 
re  Benjamin  B.  Grant,  2  Story,  312. 

The  children  of  the  bankrupt  may  retain  watches  given  to  them  by 
persons  other  than  their  parents.    Ibid. 

If  the  bankrupt,  when  Insolvent,  paid  only  part  of  the  money  to  pur- 
chase a  watch  for  his  child,  the  assignee  is  only  entitled  to  the  amount 
80  paid.    Ibid. 

Wliere  the  bankrupt  has,  in  good  faith,  made  an  agreement  with  his 
minor  children  that  they  shall  have  a  certain  share  of  their  earnings,  and 
snch  ^hare  has  always  been  kept  by  them  in  their  own  name,  separate 
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from  his  property,  the  share  will  not  pass  to  the  assignee.    Tebbets  v. 
Torr,  6  Law  Kep.  503. 

Gifts  made  by  the  banlirupt  to  his  children  which  were  not  suitable  and 
appropriate  to  his  circumstances  are  fraudulent,  and  pass  to  the  assignee. 
In  re  Benjamin  B.  Grant,  2  Story,  312. 

Bights  in  Bepresentative  Character.—  An  adjudication  of  bankruptcy 
is  in  the  nature  of  a  statute  execution  for  all  the  creditors.  In  re  Klam 
Rust,  1  N.  Y.  Leg   Obs.  32G. 

Proceedings  in  bankniptcy  are  in  the  nature  of  an  equitable  attachment 
as  against  the  equitable  estate  of  the  bankrupt,  and  the  assignee,  as  the 
representative  of  all  the  creditors  of  the  bankrupt,  thereby  becomes  the 
owner  of  such  equitable  interest,  with  an  e<iuity  superior  even  to  a  judg- 
ment creditor  who  has  an  execution  returne<i  unsatisfied,  but  who  had 
not  obtained  an  equital)le  lien  by  filing  a  creditor's  bill  or  taking  other 
proceedings  to  reach  such  equitable  estate  before  the  filing  of  the  petition 
in  bankruptcy.    In  re  Hinds  et  al.,  3  B.  K.  351. 

The  assignee  represents  tlie  creditors,  and  for  their  benefit  the  ratifica- 
tion of  an  unauthorized  deed  will  not  be  permitted  to  relate  back  to  the 
time  of  its  execution,  so  as  to  bind  him,  whore  it  would  be  void  under  the 
bankruptcy  law  if  executed  at  the  time  of  tlie  ratification.  In  re  Kansas 
City  Manuf.  Co..  1)  B.  R.  70. 

The  assignee  in  bankruptcj'  more  nearly  resembles  a  purchai^r  of  the 
bankrupt's  property  at  nn  executor's  sale  than  any  other  familiar  olmr- 
acter  to  which  ho  may  be  likened.  He  ac(iuires  tlie  riglits  of  the  debtor 
in  the  property,  vud  also  the  rights  of  creilitorj*  to  impeach  any  prior 
fraudulent  conveyance,  but  takes  subject  to  all  equities  against  the 
del)t(»r  in  tlie  property  purchased.  A  fund  paid  into  a  State  court  upon  a 
judjrnieut  rendered  in  favor  of  the  bankrupt  is  subject  to  l>e  applied 
according  to  its  usual  practice.  The  clerk  may  retain  the  costs  due  his 
ofllce  out  of  the  fund,  and  pay  the  residue  to  the  assignee.  Clerk's  Otfice 
V.  Bank,  (m  N.  C.  214. 

The  assignee  succeeds  to  the  rights  of  the  creditors  as  well  as  to  those 
of  the  bankrupt,  and  may  contest  tlH»  validity  of  a  conveyance,  even 
though  tlie  bankrupt  could  not.  lie  may  institute  a  suit  to  recover  prop- 
erty coiiveye<l  in  fraud  of  ere(lit(U's,  as  well  as  to  recover  property, 
or  its  value,  which,  by  sections  51 2S  or  5021  has  been  .transferretl 
in  fraud  of  the  bankruptcy  act.  In  re  Metzger,  2  B.  R.  355;  Foster  v. 
Hacl<ley  &  Sons,  2  R.  R.  4n(;:  s.  e.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137:  Brad- 
sliaw  v.  Khin,  1  R.  R.  542:  s.  c.  2  Biss.  20:  s.  c.  1  L.  T.  B.  72;  Bucking- 
ham v.  McLean,  .*;  :McLean.  1S5;  s,  c.  13  IIow.  151. 

The  procec  (linL'<  in  l>:inkiMip1cy  arn^st  the  ordinary  proceedings  of  cred- 
itors 1o  obtain  judiinients,  and  tliereV>y  to  secure  an  appropriation  of  the 
(hOHor's  i)rn](crty  to  ilicir  use.  and  the*  assi;rnee  represents  them.  He  is 
irnstt-e  for  ilicni.  and  wliaicver  riirlit  tliey  miixht  assert  as  creditors  if 
tlicy  lind  obiaincfl  jnduin«'nt<.  lie  may  assert  for  their  benefit,  whether 
it  be  to  set  aside  cnnvevnnccs  which  are  fraudulent  and  void  as  ncralnst 
cM^.lit(i'<.  er  wliich  are  ntlirrwisi'  a<i  a-^ainst  them  invalid.  In  re  Simeon 
Lelnnd  et  nl.,  10  Blatch.  503. 
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Transactions  by  or  with  debtors  which  are  void  as  to  creditors,  whether 
for  fraud,  want  of  completeness  in  any  of  their  incidents,  or  for  any 
cause  whatever,  are  equally  void  as  against  the  assignee.  Kane  v.  Rice, 
10  B.  R.  460. 

The  assignee  is  not  bound  by  any  lien  or  incumbrance  which  is  not 
valid  against  creditors.    In  re  Tills  &  May,  11  B.  R.  214. 

The  assignee  occupies  the  position  of  a  judgment  creditor  to  all  intents 
and  purposes,  so  far  as  he  represents  creditors,  and  whenever  such 
creditor  can  enforce  rights  which  the  debtor  could  not,  the  assignee  can 
also  enforce  them.  Kane  v.  Rice,  10  B.  R.  460;  Miller  v.  Jones,  15  B.  R. 
150. 

Any  defense  that  would  not  be  good  as  against  creditors  in  an  equitable 
suit,  can  not  be  maintained  against  the  assignee.  His  position  is  analogous 
to  that  of  a  receiver  appointed  by  a  court  of  chancery.  A  resolution  re- 
leasing stockholders  from  their  liability  is  not  good  as  against  him  when 
it  is  not  valid  as  against  creditora  Upton  v.  Hansbrough,  10  B.  R.  360; 
8.  c.  3  Bis&  417. 

The  assignee  of  a  bankrupt  corporation  may  recover  money  or  property 
obtained  from  the  corporation  under  a  void  contract,  and  will  not  be 
affected  by  the  illegal  acts  of  the  corporation  or  its  officers.  In  re 
Jay  cox  &  Green,  7  B.  R.  578;  s.  c.  13  B.  R.  122;  s.  c.  12  Blatch.  200;  s.  c. 
13  Blatch.  70. 

The  assignee 'may  impeach  a  transaction  between  a  bankrupt  corpora- 
tion and  its  stockholders,  which  creditors  could  Impeach.  Sawyer  v.  Hoag, 
0  B.  R.  145;  8.  c.  3  Biss.  25)3;  s.  c.  17  Wall.  010. 

The  capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions, 
is  a  trust  fund  for  the  beneflt  of  the  general  creditors  of  the  cori>oratiou. 
The  assignee  has  a  right  to  inquire  into  a  conventional  payment  of  his 
stock  by  one  of  the  shareholders  of  the  company.  If  tlie  payment  is 
merely  conventional  through  the  exchange  of  checks,  thus  changing  the 
character  of  the  debt  from  one  of  a  stock  subscription  unpaid  to  that 
of  a  loan  of  mone3%  it  is  void.  It  would  be  just  the  same  if  agreeing 
beforehand  to  turn  the  stock  debt  into  a  loan,  the  shareholder  should 
bring  the  money  with  him,  pay  it,  take  a  receipt  for  it,  and  carry  it 
away  with  him.  This  would  be  precisely  the  equivalent  of  the 
exchange  of  checks  between  the  parties.  It  is  the  intent  and  purpose 
of  the  transaction  which  forbids  it  to  be  treated  as  a  valid  payment. 
Ibid. 

A  Judgment  confessed  upon  an  insufficient  verification  Is  valid  against 
all  except  Judgment  creditors,  who  may  institute  proceeding  to  set  it 
aside.  The  assignee  is  not  a  Judgment  creditor,  and  the  bankruptcy  act 
nowhere  confers  upon  him  the  rights  of  such  creditors.  Cook  v.  Whipple, 
0  B.  R.  155;  s.  c.  55  N.  Y.  150. 

Although  the  property  at  the  time  of  the  commencement  of  proceedings 
in  bankruptcy  Is  held  by  one  who  claims  it  by  transfer,  still.  If  it  be 
shown  that  such  transfer  Is  void.  It  follows  that  the  bankrupt  did  own 
such  property  at  the  time  when  bankruptcy  proceedings  were  commenced, 
and,  therefore,  the  title  to  such  property  vests  in  the  assignee  under 
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the  deed  of  assignment.  Foster  v.  Hackley  &  Sons,  2  B.  R.  40G;  a.  c.  2 
L.  T.  B.  8;  8.  c.  1  O.  L.  N.  137;  in  re  Hussmann,  2  B.  R.  437;  s.  c.  2  U  T.  B. 
53;  s.  c.  1  C.  I^  N.  177;  Sbackleford  v.  Collier,  G  BusH,  14J). 

If  a  party  refuses  to  take  less  than  the  full  amount  of  his  demand,  and 
on  receiving  that  signs  a  composition  article,  the  assignee  may  recover 
t\w  mont^y,  although  the  composition  failed  because  it  was  not  signed 
by  all  the  creditors,  according  to  the  re(iuirement  of  its  terms.  Bean  v. 
Brookmire,  7  B.  R.  5(58;  s.  c.  2  Dillon,  108;  s.  c.  G  L.  T.  B.  114;  s.  c.  3  a  L. 
N.  314;  Amsinck  v.  Bean,  8  B.  R.  228;  s.  c.  11  B.  R.  495;  s.  c.  10  Blatch. 
3G1;  s.  c.  22  Wall.  3D5. 

An  assignee  does  uot  represent  creditors  so  as  to  be  able  to  prosecute 
their  claims  against  a  trustee  of  a  corporation  who  has  rendered  himself 
liable  to  them  for  filing  a  false  report  Bristol  v.  Sandford,  13  B.  B.  78; 
s.  c.  12  Blatch.  341. 

Although  a  composition  is  not  by  its  terms  to  be  valid  unless  signed  by 
all  the  creditors,  yet,  if  the  signature  of  a  party  misleads  and  injures 
other  creditors,  he  is  estopped  as  against  them  to  deny  its  validity,  even 
though  it  is  uot  signed  by  all.  Bean  v.  Brookmire,  7  B.  R.  5«jH;  s.  c.  2 
Dillon,  108;  s.  c.  G  L.  T.  B.  114;  s.  c.  3  C.  D.  X.  314;  Amsinck  v.  Beau, 
8  B.  R.  22S;  s.  c.  11  B.  R.  41>r,;  s.  c.  10  Blatch.  301;  s.  c.  22  Wall.  395. 

If  the  compromise  agreement  stipulates  for  tlie  payment  of  seventy  per 
cent,  in  six,  twelve,  and  eighteen  months,  a  secret  agreement  wherebj'  a 
creditor  accepts  lit'ty  jK'r  cent,  in  cash  in  full  of  his  claim,  is  a  fraud  on 
tlie  Jigrccincut.  Amsinck  v.  Bean,  8  B.  K.  2*JS;  s.  c.  11  B.  R.  495;  s.  c.  10 
Blatch.  ^(51;  s.  c.  22  Wall.  395. 

If  tuie  partner  receives  all  the  assets  of  the  firm,  and  executes  a  com- 
promise ajxrecinent  witli  tlie  linn  crc<litors.  his  assignee  maj'  recover 
money  given  to  a  creditor  in  frau<l  of  such  agreement,  although  the  firm 
is  not   declared  l):inl\nii)t.     Ibid. 

It  is  now  hvU\  to  be  tlie  lu'tter  policy  to  allow  the  debtor,  though  a 
participant  in  tlie  Irand,  to  recover  tlie  amount  paid  to  a  creditor  who 
refiises  to  join  in  a  composition  a;j:reenient,  unless  he  can  obtain  a  prefer- 
ence, and  liavini:  obtniiH'd  it,  in'ctends  to  come  int(>  the  composition  with 
otlier  creditors  on  e<|nMl  terms.  'I'lie  rii;lit  tt)  recover  such  bonus  passes 
to  tlio  assiuiH'c.     r>c;in   v.   Uroolvmire,   1    Idllon.   151. 

Unrecorded  Deeds.  If  a  mortuam'  li;is  never  Ixvn  delivered,  the  prop- 
erty passes  to  tlic  .'issiuiic(^  ir<'c  l'r(»m  ilic  in«"Uiiil»rance,  altliough  tlie  mort- 
gnire  was  made  in'ior  to  tlic  commencement  of  the  proceedings  in  bank- 
ruptcy,    .b'wrtt   V.   I'rcstoii.  L'T  Mc.    lud. 

W'lien  tlie  siaiuics  of  ;i  St.-ile  e\i)rrss]y  dccl:ire  that  a  deed  shall  be 
voiil  ;is  to  crrdiidrs  niiiii  and  cxrciti  fi-oiii  tlie  tinu'  it  is  duly  admitTe<l  to 
rt(t>rd.  tlie  title  of  ilir  assimicc  will  prevail  auaiiist  any  claim  under  a 
deed,  if  it  rrmaiiu<l  inir«M(.rd«'d  a\  Ihii  iln*  ]»ciiii(in  in  bankruptcy  was 
lilcd.  it  i>  not  an  iinrcasniia l>li'  const nici ion  of  tlie  l).'inkrnpt<-y  act  which 
rt'^ai'ds  it  as  vesiinu"  in  \\\v  assimn'o.  fnr  the  beiietit  of  cr(Mlit(U"s  in  general. 
tlif  csiate  of  llie  Itankrnpt  disdiarLU'd  of  liciw  or  trusts,  which,  at  the 
time  oi'  tlie  liljiiu"  of  ilie  priiiioii.  are  valid  only  inter  partes  under  the 
siaiiite  (tf  ilie  State  in   \\hi"li   ilicy  arc  claimed  to  exii^t.     In  re  Wynne, 
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4  B.  R.  23;  8.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116;  Brock  v.  Terrell,  2  B.  R. 
643;  Allen  v.  Massey,  4  B.  R.  248;  s.  e.  7  B.  R.  401;  s.  e.  2  A'bb.  O.  C.  60; 
s.  c.  1  Dillon,  40;  s.  e.  17  Wall.  351;  s.  e.  1  L.  T.  B.  218;  National  Bank 
V.  Hunt,  4  B.  R.  016;  8.  c.  11  WalL  391;  Harvey  v.  Crane,  5  B.  R.  218; 
8.  o.  2  Bis8.  496;  Edmondson  v.  Hyde,  7  B.  R.  1;  s.  o.  2  Saw.  205;  s.  c.  5 
L.  T.  B.  380;  in  re  Perrln  &  Hanee,  7  B.  R.  283;  Moore  v.  Young,  4  BIss. 
128;  Barker  v.  Smith,  12  B.  R.  474;  8.  c.  2  Woods,  87;  in  re  Thomas  C. 
Gurney,  16  B.  R.  373;  s.  c.  9  C.  L.  N.  255.    Contra,  in  re  Charles  Collins, 

12  B.  R.  379;  s.  e.  12  Blatch.  548;  National  Bank  v.  Conway,  14  B.  R,  175, 
513;  Winsor  v.  McLellan,  2  Story,  492;  in  re  Griffiths,  3  B.  R.  731;  s.  c. 
Lowell,  431;  Coggeshall  v.  Potter,  4  B.  R.  73;  s.  c.  6  B.  R.  10;  s.  e.  1 
Holmes,  75;  Sawyer  v.  Turpin,  5  B.  R.  339;  s.  c.  13  B.  R.  271;  s.  c.  91 
U.  S.  114;  8.  e.  1  Holmes,  251. 

If  the  State  statute  deprives  the  mortgage  of  effect  until  it  is  deposited 
with  the  proper  officer,  as  to  creditors,  subsequent  purchasers,  and  mort- 
gagees in  good  faith,  it  will  be  valid  against  the  assignee  if  it  is  deposited 
for  record  prior  to  the  commencement  of  proceedings  in  bankruptcy,  for 
the  assignee  does  not  belong  to  either  of  the  classes  protected  by  the 
statute.    Gibson  v.  Warden,  14  Wall.  244. 

Where  a  chattel  mortgage  takes  effect  as  against  third  persons  as  well 
as  between  the  parties  from  the  time  of  its  execution,  although  it  is  not 
recorded  or  accompanied  by  possession,  unless  intervening  rights  have 
been  obtained,  it  will  be  valid  against  the  assignee  if  it  is  recorded  before 
the  commencement  of  the  proceedings  in  bankruptcy.    Sawyer  v.  Turpin, 

5  B.  R.  339;  s.  c.  13  B.  IL  271;  s.  c.  91  U.  S.  114;  s.  c.  1  Holmes,  251. 

If  a  deed  of  trust  is  actually  delivered  to  a  trustee  with  power  to  record 
it  when  he  deems  proper,  it  is  valid  as  against  the  assignee,  although  it 
ia  not  recorded  until  after  the  grantor* s  failure.  National  Bank  v.  Con- 
way, 14  B.  R.  175,  513. 

Although  a  mortgage  be  regarded  as  having  no  validity  whatever  until 
it  is  filed,  as  against  creditors  of  the  mortgagor,  yet  it  will  be  valid  if  it 
is  filed  before  the  filing  of  the  petition  in  bankruptcy,  for  the  title  of 
the  assignee  relates  back  only  to  the  filing  of  the  petition.    In  re  Perrln 

6  Hance,  7  B.  R.  283. 

If  a  mortgage,  although  it  is  not  recorded  in  time,  is  valid  as  against 
general  creditors  and  there  are  only  general  creditors  at  the  time  of  the 
filing,  it  will  be  valid  as  against  the  assignee.  Johnson  v.  Patterson,  2 
Woods.  443. 

If  Judgment  creditors  have  levied  upon  the  property  covered  by  a 
chattel  mortgage,  which  is  void  under  the  recording  laws  of  the  State, 
the  assignee  may  maintain  an  action  to  set  it  aside.    Piatt  v.  Stewart, 

13  Blatch.  481. 

Under  the  laws  of  Illinois,  a  mortgagee  who  takes  possession  of  the 
proi)erty  l)efore  any  other  person  has  acquired  any  lien  or  vested  rights 
therein,  has  a  better  title  than  the  assignee,  although  the  mortgage  was 
not  properly  acknowledged.     In  re  Burnett,  6  C.  L.  N.  3G6. 

Where  the  statute  declares  that  a  mortgage  of  chattels  shall  be  void, 
if  the  mortgagor  remain  in  possession,  unless  the  mortgage  is  filed  in 
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the  record  office  of  the  place  where  the  mortgagor  resides,  the  mortgage 
will  be  void  as  against  the  assignee  for  want  of  filing,  although  it  was 
given  to  secure  a  note  payable  one  day  after  date.  In  re  Simeon  Leland, 
10  Blatch.  503. 

Under  the  laws  of  Iowa,  the  assignee  In  assailing  a  mortgage  which 
was  recorded  at  the  time  of  the  commencement  of  proceedings  in  bank- 
ruptcy, must  show  something  more  than  that  debts  were  created  without 
notice  of  it  before  it  was  recorded.  Cragin  v.  Carmichael,  11  B.  R.  511; 
s.  c.  2  Dillon,  519. 

By  the  laws  of  Michigan,  a  mortgage  of  chattels  is  absolutely  void  as 
against  the  creditors  of  the  mortgagor  unless  it  is  filed  in  the  clerk's 
office  in  the  township  where  the  mortgagor  resides.  If  the  mortgage  is 
given  by  more  than  one,  and  the  mortgagors  reside  in  different  townships, 
it  will  be  void,  althougli  it  is  filed  in  the  clerk's  office  in  the  township 
where  one  of  them  resides  and  where  tlie  property  is  located.  Kane  v. 
Rico,  10  B.  R.  400. 

If  a  moi'tgage  of  chattels  is  void  on  account  of  the  omission  to  record 
it,  the  mortgagee  does  not  obtain  a  right  to  them  by  taking  possession 
before  tlie  commencement  of  proceedings  in  bankruptcy.  Harvey  v. 
Crane,  5  B.  R.  218;  s.  c.  2  Biss.  41)0;  Kane  v.  Rice,  10  B.  R.  400.  Contra, 
Miller   v.   Jones,   15   B.    R.    150. 

Tlie  assignee  in  attacking  a  conveyance  as  invalid  under  the  laws  of 
the  State  has  precisely  the  rights  which  an  attaching  or  judgment  creditor 
would  have,  and  no  mure.  Cragin  v.  Carmichael,  11  B.  R^  511;  s.  c.  2 
Dillon,  511);  Miller  v.  Jones,   15  B.  R.   l."i(K 

Bejection  by  Assignee.—  As  a  general  rule,  contracts  to  be  performed 
to  a  party  and  his  rights  of  action  are  deenietl  property,  and  such  con- 
tracts and  rights  of  adiou  pass  by  the  operation  of  the  Ivankniptcy  law 
to  the  assignee.  But  to  this  general  rule  tlu*re  are  many  exceptions, 
some  from  the  nature  of  tlie  contracts,  and  s«inu»  from  the  natm*e  of  the 
interests   inv«)lvcd.     Strcctcr   v.    Sumner.   :\\    N.    II.   .542. 

Th(»  assignee  has  an  election  to  repndiatt*  a  contract,  if  it  may  more 
l)roperly  be  regarded  as  a.  bui"den  than  a  iM'ivilege,  as  for  instance,  where 
from  the  conditions  of  the  contract,  he  can  derive  no  l)enetit  for  the 
creditors,  and  may  snliject  the  estate  to  l()ss  if  he  assumes  the  contract. 
Such  a  c()ntract  Is  not  property  within  the  meaning  of  the  law.  Streeter 
X.  Sunnu>r,  ;;1  X.  II.  542:  Oakey  v.  (Jardner,  2  La.  An.  1<K)5:  Rugeley  v. 
i:ol)in<nn.  i:>  Ala.    lol. 

'i'lie  assiiince  is  not  al  least  ordinarily  bound  to  take  into  his  possession 
IH'oiieiMv  wlijcli  will  1m'  ;i  Imnlen  instead  (»f  a  benellt  to  the  estate.  If  he 
fleets  nut  lo  lake,  ilie  itrojierty  remnins  in  the  bankrupt,  and  no  one 
h.'is  a  I'i'^lii  to  dis]nii»'  jiis  i)ossessi«m.  His  lu'Sscssury  title  is  good  against 
all  the  woihl  liui  his  assii:nt'e.  Snilih  v.  (ntnlnn.  2  N.  Y.  Leg.  Obs.  o25; 
s.  c.  r,  L:i\\    Kcp.  :'.i:;. 

If  the  :issiuiice  ni;iy  eh'<-i  lo  talvc  or  imi  to  t:iko  any  part  of  the  bank- 
i-ui»i"s  inoiiciiy.  M»nie  iMi'loil  of  lime  Tim^^r  he  limited,  within  wliic*h  the 
eh'ciinii  i?  to  lie  ri':iil(\  fni"  he  can  iKii  be  nlh'wed  to  hold  .the  title  in  abey- 
au<'e  fir  an  iiah  linite  ih'im'ihI.     If.   wiili   ihe  knnwledue  of  the  l)ankrnpt's 
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title  or  with  means  of  knowledge,  he  stands  by  for  a  length  of  time  with- 
out asserting  his  claim,  and  allows  third  persons  to  acquire  an  interest  in 
the  property,  it  is  too  late  to  assert  his  claim,  and  the  time  for  an  election 
is  past.    Ibid. 

The  right  of  the  assignee  to  reject  property  Is  confined  to  those  cases 
where  he  would  be  charged  with  a  burden  or  liability  If  the  property 
passed  to  him.    Berry  v.  Gillis,  17  N.  H.  9. 

The  neglect  of  the  assignee  to  impeach  a  fraudulent  conveyance  does 
not  enable  a  creditor  to  pursue  It  and  appropriate  it  to  the  payment  of  his 
debt    King  v.  Dietz,  12  Penn.  156. 

The  assignee  of  an  individual  partner  may  relinquish  all  right  to  a 
Judgment  rendered  in  favor  of  the  firm  if  the  firm  Is  insolvent  Oakey 
V.  Gardner,  2  La.  An.  1005. 

The  taking  of  the  title  to  a  debt  or  claim  does  not  charge  the  assignee 
with  a  liability  to  the  party  from  whom  it  appears  to  be  due.  He  can 
not,  therefore,  reject  it.  The  debtor  is  entitled  to  know  to  whom  he  is 
indebted,  and  it  should  not  be  left  to  the  election  of  the  assignee  to 
determine  whether  he  shall  be  a  debtor  to  the  bankrupt  or  a  debtor  to 
the  assignee.  Berry  v.  Gillis,  17  N.  H.  9;  Deadrick  v.  Armour,  10  Humph. 
588. 

The  assignee  may  elect  to  abandon  a  contract  which  stipulates  for  the 
personal  services  of  the  bankrupt.    Streeter  v.  Sumner,  31  N.  H.  542. 

If  the  assignee  of  a  lease  under  seal  continues  to  occupy  the  premises 
after  the  commencement  of  the  proceedings  in  bankruptcy,  without  any 
arrangement  with  the  assignee  In  bankruptcy,  he  holds  under  the  land- 
lord as  a  tenant  at  will,  and  Is  liable  in  assumpsit  and  not  in  covenant 
upon  the  lease.    Ryerss  v.  Far  well,  6  Barb.  615. 

Effect  of  Surrender  to  the  Assignee.—  When  the  defendant  In  an  action 
of  replevin,  after  the  commencement  of  the  suit,  delivers  the  property 
in  controversy  to  the  assignee  of  the  party  from  whom  the  plaintiff  ob- 
tained It,  by  transfer  which  Is  void  under  the  bankruptcy  law,  he  may  set 
up  such  delivery  as  a  defense  to  the  action  of  replevin.  Bolander  v. 
Gentry,  36  Cal.  105. 

A  sheriff  who  is  sued  for  the  conversion  of  certain  property,  seized 
by  him  under  an  attachment,  which  Is  claimed  by  the  plaintiff  under  a 
mortgage,  maj'  show  that  before  the  commencement  of  the  action  he 
delivered  the  property  to  the  assignee  of  the  mortgagor,  and  that  the 
mortgage  is  void  under  the  bankruptcy  law  as  a  fraudulent  preference. 
It  Is  a  familiar  principle,  that  the  defendant  In  an  action  of  trover  may 
always  show  in  mitigation  of  damages,  especially  when  the  taking  or 
conversion  was  not  willful,  that  the  property  has  gone  from  his  possession, 
by  process  of  law  or  otherwise,  to  the  plaintiff,  or  to  his  use,  or  to  a 
party  who,  as  against  the  plaintiff,  had  the  better  title  to  it.  The  United 
States  courts  have  exclusive  jurisdiction  of  proceedings  in  bankruptcy, 
but  all  questions  of  title  to  property  derived  through  such  proceedings 
are  within  the  jurisdiction  of  the  State  courts.  The  question  presented 
by  such  defense  is  not  a  question  of  jurisdiction  but  of  title.  Hanson 
V.  Herrick.  TOO  Mass.  323;  Perry  v.  Chandler,  56  Mass.  237.  Contra, 
Bromley  v.  Goodrich,  15  B.  R.  289;  s.  c.  40  Wis.  131. 
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If  the  action  was  Instituted  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  the  proof  will  prevent  the  recovery  of  more 
than  nominal  damages.     Perry  v.  Chandler,  56  Mass.  237. 

If  the  sale  is  good  at  common  law,  the  purchaser  can  recover  in  an 
action  against  the  sheriff  for  a  levy  on  the  property.  If  it  is  a  fraud  on 
the  bankruptcy  act,  the  assignee  can  recover  to  a  like  extent  against 
the  purchaser.  The  i)eudeucy  of  such  an  action  is  no  defense  to  the 
action  against  the  sheriff.     Hathaway  v.  Brown,  18  Minn.  414. 

In  an  action  by  a  prefeiTcd  creditor  to  recover  the  value  of  property 
taken  by  the  sheriff,  under  an  attachment  agaiLSt  the  debtor,  the  de- 
fendant can  not  piead  a  surrender  of  the  goods  to  the  assignee  as  a  bar 
to  the  action.     Stanley  v.  Sutherland,  1(5  A.  L.  Reg.  208. 

A  sheriff  who  is  such^I  for  the  value  of  propertj'  taken  by  him  under  an 
attachment  can  not  prove  that  the  transfer  to  the  plaintiff  was  made 
by  the  debtor  in  violation  of  the  bankruptcy  law.     Ibid. 

Dissolution  of  Attachments.— (c)  "Mesne  process"  is  all  process 
issued  in  a  suit  before  execution,  reunington  v.  Lowenstein,  1  B.  llw 
570;  Corner  v.  Mailory.*:51  Md.  478. 

Tlio  term  *'  nttachiiieiit  ou  mesne  process "  embraces  any  process  by 
wliich  a  lien  is  lirst  aciiulred.  Morgan  v.  Campbell,  11  B.  K.  529;  s.  c. 
22  Wall.  881. 

An  attnchiiieut  under  the  C.  C.  P.  of  North  Carolina  is  prior  to  liual 
judgment,  aud  is,  thi^'efore,  in  its  nature  mesne  process.  Mixer  v.  Ex- 
celsior Co.,  05  N.   C.   552. 

An  attachment  on  mesne  process  is  a  statute  lien.  Peck  v.  Jenuess, 
7  How.  {)V2;  I>owner  v.  llrackett.  2  Vt.  590;  s.  c.  5  Law  Uep.  392;  Ilaugh- 
ton  V.  Eustis.  5  Law  Uep.  7}i)rt;  Injrrahani  v.  Pliillips,  1  Day,  117;  Kit- 
tredw  V.  Emerson,  15  N.  II.  227;  Wells  v.  Brander,  18  Miss.  348;  Shatter 
v.  McMaUen.  1  In<l.  274;  Kittred^c  v.  Warren,  14  N,  H.  5(>0:  Davenport 
V.  Tilton,  51  Mass.  :i2(».  Contra,  in  re  John  S.  Foster,  2  StoiT,  131; 
Everett  v.  Slone.  8  Story,  4U\;  in  re  Bellows  iV:   Peck,  3  Story,  428. 

Conj^ress  lias  the  i)ower.  l»y  the  operation  of  a  i^eneral  banlvruptey  law, 
to  divest  the  conditional  lien  ac<iuircd  by  the  levy  of  an  attachment. 
Corner  v.  :Millcr,  1  I^.  K.  1(»:'.:  in  re  Ellis.  1  B.  U.  551;  in  re  David  B. 
Williams.  2  B.  K.  22!>:  s.  c.  1  L.  T.  B.  1n7.  113;  s.  c.  3  A.  L.  Bev.  374;  in 
re  Brand,  3  B.  U.  :V2\:  s.  c  2  L.  T.  B.  cr,;  Mixer  v.  Excelsior  Co.,  t)5  N.  C. 
552;  Payson  v.  I'aysnii.  1  Mass.  L's3:  IMam;-  v.  Tyler,  (i  Mass.  33;  IIarris<m 
V.  Stcny,  5  Cran.h.  L'SH:  s.  c.  lice,  244;  Hatch  v.  Seely,  13  B.  R.  3S0; 
s.  c.  .'57  Iowa.    1113. 

'i'lic  i»rnvisi«)n  ni»i'li<  s  io  allaclinicnls  snod  ont  in  State  courts.  Bank 
V.   Ovrrslrecr,    i;i   W.    K.   154:  s.  c    lo   Biisli.   lis. 

The  lan;:iiau.'  nf  iliis  clause  is  Itmad  and  comprehensive,  and  not 
rcslrictcd.  and  m.-nlc  to  ]i:iv«'  icl'TriK  ««  i<.«  iLo  tinic  at  which  the  act  was 
to  lucdiiu'  (i|M  r.ii  i\  ('.  'IIh'  ]«rind  of  I'din'  months  wis  n«it  intcnds»d  to 
liavi'  i-ct(>rcn«M'  to  ilc^  I'-i  d.iy  of  .lniM\  I'^i'm.  wIhmi  *hc  ai-t  was  to  .so  into 
clT'ft  .'IS  In  all  its  prnvis'niis,  hilt  \\.is  fixed  as  a  period  within  whieh  no 
yrcfei-i'iiee  slmnl.l  lu-  ■.■M'lU'd  I'v  niir  errditor.  hy  attacliment,  over  the 
chilli. s  of  otlier  <rediioi-s  of   the  hinikriipt.    An  attachnjent  made  after 
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the  passage  of  the  act,  but  before  the  1st  day  ct  Juae,  1867,  and  within 
a  period  of  four  months  next  preceding  the  couiraeucement  of  proceed- 
ings in  bankruptcy,  was  dissolved.    Corner  v.  Mallory,  31  Md.  47a 

The  appointment  of  a  receiver  and  the  transfer  of  the  custody  of  the 
attached  property  from  the  sheriff  to  him  alters  no  cue's  rights.  His  cus- 
tody is  that  of  the  law,  and  is  in  its  nature  provisional  and^  suspensive^ 
leaving  the  rights  of  the  parties  concerned  to  be  controlled  by  the  ulti- 
mate Judgment  of  the  court.  Miller  v.  Bowles,  9  B.  R,  354;  s.  c.  10  B.  Bw 
515;  s.  c.  2  N.  Y.  Supr.  5G8;  s.  c.  58  N.  Y.  253. 

The  commencement  of  proceedings  in  bankruptcy  against  one  partner 
within  four  months  after  the  issuing  of  an  attachment  against  a  firm  does 
not  dissolve  it.    Mason  v.  Warthens,  14  B.  R.  341;  s.  c.  7  W.  Va.  532L 

A  resolution  of  composition  which  is  passed  without  calling  the  first 
meeting  of  creditors  and  electing  an  assignee,  does  not  dissolve  an  attach- 
ment issued  within  four  months  before  the  commencement  of  such  pro- 
ceedings. In  re  W.  D.  Clapp  &  Co.,  14  B.  R.  191;  in  re  Shields,  15  B.  R. 
532;  s.  c.  4  Cent  L.  J.  557;  s.  c.  24  Pitts.  L.  J.  190.  Contra,  MUler  v. 
Mackenzie,  13  B.  R.  496;  s.  c.  43  Md.  401;  Smith  v.  Engle,  14  B.  R.  481; 
s.  c.  9  C.  L.  N.  46. 

An  attachment  is  not  a  fraud  on  the  bankruptcy  law,  and  rights  which 
have  accrued  thereby  under  the  State  law  other  than  expenses  are  not 
affected  by  proceedings  in  bankruptcy.  Whlthed  v.  PlllsT)ury,  13  R  R. 
241. 

This  section  only  refers  to  attachments  which  are  pending  at  the  time 
the  petition  in  bankruptcy  is  filed.  If  the  attachment  is  prosecuted  to 
judgment  prior  to  that  time,  the  Judgment  can  not  be  examined  or  im- 
peached in  a  collateral  action.  Henkleman  v.  Smith,  12  B.  R.  121;  s.  c. 
41  Md.  164:  in  re  Enoch  Cook,  2  Story,  376;  Flske  v.  Hunt.  2  Story,  582. 

AVhen  an  execution  Is  not  in  fact  levied  upon  a  fund  in  the  hands  of 
the  garnishee,  neither  the  Judgment  nor  execution  create  any  Hen  upon 
the  fund  other  than  that  under  which  it  has  been  previously  held.  The 
mere  fact  that  a  Judgment  has  been  rendered  and  an  execution  issued,, 
but  not  levied,  does  not  have  the  effect  to  convert  the  attachment  lien 
upon  a  fund  in  the  hands  of  a  garnishee  into  a  Hen  upon  final  process.  In 
such  a  case  the  attachment  Hen  remains,  after  the  Judgment  and  before 
the  levy  of  the  execution,  precisely  what  It  was  before,  to- wit,  an  attach- 
ment under  mesne  process.  Howe  v.  Union  Ins.  Co.,  42  Cal.  528;  s.  c.  4 
L.  T.  B.  41. 

An  attachment  made  March  8,  1867,  at  seven  oclock  in  the  afternoon, 
was  dissolved  by  the  commencement  of  proceedings  in  bankruptcy  on 
July  8,  18(;7,  at  two  o'clock  and  fifteen  minutes  in  the  afternoon,  for  it 
was  made  within  the  period  of  four  months  prior  to  such  commencement. 
Fractions  of  a  day  will  be  considered  and  the  very  hour  ascertained  where 
the  means  for  an  accurate  computation  are  afforded.  "VFestbrook  Manuf. 
Co.  V.  Grant,  60  Me.  88;  s.  c.  6  L.  T.  B.  545. 

If  a  lien  is  obtained  by  the  filing  of  a  blH  to  reach  the  equitable  assets  of 
the  bankrupt,  it  will  be  preserved  although  an  attachment  was  Issued  with 
the  summons,  for  the  attachment  may  be  regarded  as  mere  surplusage. 
House  v.  Swanson,  7  Tenn.  32. 
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If  a  mechanic  Issued  an  attachment  within  the  time  required  by  law, 
he  retains  his  lien  although  the  attachment  is  dissolved.  Loudon  v.  Blan- 
ford,  56  Ga.  150. 

A  judgment  obtained  in  the  courts  of  one  State,  can  not  be  collected  in 
another  State,  except  by  a  suit  thereon  at  common  law,  or  by  process  of 
attachment;  and  in  eitlier  case,  the  writ  issued  in  the  suit  to  collect  it  is 
mesne  process.  An  attachment  on  such  Judgment  will  be  dissolved,  if  is- 
sued within  four  months  before  the  commencement  of  proceedings  in 
bankruptcy.    Randall  &  Co.  v.  Mcl^in,  40  Ga.  102. 

An  attachment  properly  Issued  is  legal  and  valid  until  dissolved.  It  is 
not  vacated  or  made  void  ab  initio  by  the  commencement  of  proceedings  in 
banltniptcy,  but  simply  dissolved.  All  proceedings  under  it  up  to  that 
time  nre  regular  and  valid.  In  re  Housberger  et  al.,  2  B.  R.  92;  s.  c.  2  Ben. 
504;  in  re  C.  II.  Treston.  G  B.  R.  545. 

A  bankrupt  can  not  plead  the  pendency  of  tlie  proceedings  in  bank- 
ruptcy in  abatement  of  the  attachment,     Sims  v.  Jacobson,  51  Ala.  18(>. 

The  l)ankrupt  can  not  claim  the  dissolution  of  the  attachment  for  the 
lien  continues  as  to  him.     Ibid. 

A  trustee  in  bankruptcy  is  entitled  to  all  the  assets  seized  on  attachment 
on  mesne  process  issued  from  a  State  court  within  four  months  before  the 
coiumeiicenient  of  the  pi*o('oodings  in  Imnkruptcy,  and  tlie  State  court,  on 
the  petition  of  the  trustee,  will  order  tliat  they  be  delivered  to  him. 
Ballin  v.  Ferst,  55  Ga.  540. 

The  assignee  can  not  be  made  a  party  plaintiff  in  an  attachment  suit 
pending  against  the  bankrupt.  Tlie  assignee  is  tlie  representative  of  the 
iiaiiknipt's  estjite,  l)nt  he  is  not  tln^  representative  of  the  plaintiff  in  an 
attachment.     Smith  v.  Lawtou.  .'V.)  Ga.  21>. 

'I'he  assignee  may.  on  his  own  motion,  he  made  a  party,  if  for  no  other 
ivasoii  than  to  liav(»  it  properly  made  known  to  the  court  that  the  de- 
fendant has  bec()ni(»  a  bankruiit.  lie  lias  also  a  right  to  move  to  dismiss 
the  a1ta<linient.  Tlu^  adjndlcation  of  bankruptcy  must  l>e  made  Ivuown  to 
the  State  conrl  in  some  anthentic  mode.  It  may  be  denied.  Order  is  one 
of  the  lust  re(]nisit<'s  of  Iciral  lu'oceedinjis.  and  the  State  court  can  not  take 
notice  of  the  jiKlirinents  of  oilier  courts  by  instruction.  Thej'  must  be 
broiiL'^lit  In  the  n<itice  of  the  court,  and  tliis  can  not  be  <lone  v/itliout  parties. 
Kent  v.  downing,  10  It.  K.  r.:iS;  s.  c.  44  (ia.  lUi:  Johnson  v.  Bishop,  S 
B.  K.  r^:v^:  s.  c.  1  Wool.  :V2\:  llarrod  v.  Bnrircss.  5  Uob.  (La.i  440. 

Where  tlic  allachnicnt  was  issued  wit  bin  four  iiumths  before  the  com- 
inencemcnl  of  llic  procccdinLrs  in  l)anla'ni>tcy,  it  will,  on  motion,  be  dis- 
solved l»v  the  SliLle  coui't.  altlionirh  a  iiiclirinent  has  l)een  entered  and  the 
])roceeds  of  a  sal«'  of  ilie  pi'niiciMy  nnder  an  executifm  paid  over  to  the 
pl.-iiiitilT  by  llie  slierilT.  Dickerson  v.  Sijanldini:.  15  B.  K.  :n?>;  s.  c.  14  X.  Y. 
Sni.r.  *JN^. 

An  .'issiLTuet^  mny  nin\'e  for  a  dissclnt ion  of  tlie  attacbnuuit,  althongli  the 
In'oiM'i'l y  li.-is;  In  cii  sol<l.  and  it  i'^  imt  jimiier  to  ])nt  him  on  terms  in  this 
re-lM'.-t.     Kin-  v.   [..irddi.  1  1   ll.   K.  lis:'.:  s.  c.  .":•,  Ga.  ('.4. 

A\'ln  II  a  iiioiii'ii  fni-  ilie  di^-^'dni  i<»n  of'  an  atlaclinient  asks  that  the 
sheiiiT  be  diiMci.ii  lo  deli\-.']'  the  propeiMy  to  the  assiguoo.  notice  thereof 
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must  be  given  to  the  sheriff.    Dlckerson  v.  Spauldlng,  15  B.  R.  313;  s.  c. 
14  N.  Y.  Supr.  288. 

A  claim  by  the  assignee  of  the  defendant  that  the  attachment  has  been 
dissolved  by  the  bankruptcy,  presents  substantive  material  facts  to  abate 
the  proceedings,  and  those  facts  should  be  pleaded  In  an  issuable  shape 
and  verified  by  the  oath  of  the  claimant  Instead  of  being  set  forth  in  a 
motion.    Hecht  v.  Wassell,  27  Ark.  412.  • 

A  plea  of  the  commencement  of  the  proceedings  In  bankruptcy  Is  in- 
sutficient,  for  the  filing  of  the  petition  Is  but  an  Incipient  step  in  the 
proceeding  for  an  adjudication.    Wells  v.  Brander,  18  Miss.  348. 

If  the  defendant  files  a  petition  in  bankruptcy  after  the  levying  of  an 
attachment,  the  proceedings  should  be  stayed  until  an  assignee  is  appointed. 
Fisher  v.  Vose,  3  Rob.  (La.)  457;  Kittredge  v.  Emerson,  15  N.  H.  227. 

The  assignee  has  a  right  to  appear  in  the  State  court,  and  on  motion  have 
the  attachment  dissolved.    Loudon  v.  King,  50  Ga.  302. 

An  allegation  that  the  attachment  has  been  dissolved  by  the  bankruptcy 
of  the  defendant,  is  matter  in  abatement,  and  should  be  properly  pleaded 
and  verified,  Instead  of  being  set  forth  in  a  general  vague  motion.  Hecht 
V.  Wassell,  27  Ark.  412. 

W^here  the  garnishee  files  a  petition  in  bankruptcy  within  four  months 
after  the  service  of  the  writ  of  garnishment  upon  him,  the  attachment  Is 
dissolved.    Janes  v.  Beach,  1  Mich.  N.  P.  94. 

No  intervention  by  the  assignee  in  the  attachment  suit  is  essential  to 
the  dissolution  of  a  garnishment.  When  the  bankruptcy  of  a  garnishee 
occurs,  the  fund  falls  back  into  the  estate,  and  is  unaffected  by  a  judg- 
ment between  a  bankrupt  and  a  third  person  assuming  to  direct  it.    Ibid. 

From  the  date  of  tl\e  dissolution  of  the  attachment,  the  sheriff,  or  other 
person  having  theur  actual  possession  of  the  attached  property,  becomes 
divested  of  all  official  relations  to  that  property,  and  becomes  a  simple 
bailee  thereof  to  the  use  of  the  person  by  virtue  of  the  bankruptcy  act 
entitled  to  the  same.  If  he  afterward,  by  sale  or  in  any  other  way,  dis- 
poses of  the  property  otherwise  than  to  transfer  the  bankrupt's  Interest  in 
the  same  to  him,  to  whom  by  the  bankruptcy  law  it  falls,  his  act  has  no 
official  character,  and  needs,  to  make  it  valid,  the  ratification  of  the  per- 
son having  title  under  the  law.    In  re  O,  H.  Preston,  6  B.  R.  545. 

An  attaching  creditor  whose  attachment  has  been  dissolved  by  an  order 
of  the  court,  has  no  Hen  on  the  fund.    Loudon  v.  Blanford,  56  Ga.  150. 

The  clerk  has  no  right  to  his  costs  until  the  fund  has  been  adjudged  sub- 
ject to  costs  on  the  termination  of  the  suit.    Ballin  v.  Ferst,  55  Ga.  546. 

The  attaching  creditor  can  not  prove  the  costs  incurred  in  the  attach- 
ment, because  until  judgment  Is  obtained,  they  are  not  a  debt  of  the 
bankrupt,  for  they  were  not  incurred  for  his  benefit  or  at  his  request.  In 
re  Fortune,  2  B.  R.  662;  s.  c.  Ix)well.  306;  Gardner  v.  Cook,  7  B.  R.  346;  in 
re  C.  H.  Preston,  6  B.  R.  545;  in  re  Hatje,  12  B.  R.  548;  s.  c.  6  Blss.  436. 

The  lien  for  the  debt  and  for  the  costs  is  precisely  the  same  in  all  re- 
spects, in  regard  to  the  means  by  which  it  is  acquired,  and  the  tenure  by 
which  it  is  held,  and  when  such  lien  ceases  by  reason  of  the  dissolution 
of  the  attachment  as  to  one,  it  must  necessarily  cease  as  to  the  other.    In 
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re  Geo.  S.  Ward,  9  B.  R.  349;  In  re  C.  H.  Preston,  6  B.  R.  545;  In  re  For- 
tune, 2  B.  li.  GG2;  s.  e.  Lowell,  3U(j.  Contra,  in  re  Housberger  et  al.,  2 
B.  K.  92;  s.  c.  2  Ben.  504;  in  re  C.  H.  Preston,  5  B.  R.  293;  Louden  v.  King, 
50  Ga.  302;  in  re  John  J5.  Foster,  2  Story,  131. 

When  the  claim  on  which  the  attachment  was  Issued  is  merged  into  a 
judgment  rendered  after  the  commencement  of  proceedings  in  bankruptcy, 
the  lien  for  fees  and  expenses  is  lost  and  extinguished  in  the  Judgment. 
In  re  David  B.  Williams,  2  B.  R.  229;  s.  c.  3  L.  T.  B.  107,  113;  s.  c.  3  A.  L. 
Rev.  374. 

The  rights  of  the  ofllcer  making  the  attachment  are  no  greater  than 
those  of  the  attaching  creditor.  In  case  of  the  dissolution  of  the  attach- 
ment, he  has  no  lien  whatever  for  his  costs  and  disbursements.  In  such 
case  he  must  look  to  the  attaching  creiiitor  alone  for  the  same,  and  in  no 
case  can  he  withhold  the  property  from  the  marshal  or  assignee  on  ac- 
count thereof,  or  look  to  the  assignee  or  the  bankrupt's  estate  for  the  pay- 
ment tlieroof.    In  re  Geo.  S.  Ward,  9  B.  R.  349. 

An  officer  must  look  to  the  party  who  employs  him  for  his  fees.  He  has 
no  claim  upon  the  adverse  party  for  them.  Zelber  v.  Hill,  8  B.  R.  239;  s. 
c.  1  Saw.  2(>8. 

If  the  sheriff  sells  the  property  after  the  commencement  of  proceedings 
in  bankruptcy,  his  lien  is  lost  when  he  lets  it  go.  Nothing  less  than  the 
consent  of  the  i)ei*s<>n  entitled  at  the  time  of  the  sale  to  the  property  can 
preserve  the  lieu  to  take  effect  on  the  proceeds.  In  re  O.  H.  Pi-eston, 
G  B.  R.  545. 

The  sheriff  can  not  retain  the  property  until  the  fees  and  charges  are 
paid;  for  when  the  attachment,  by  virtue  of  whicli  he  liolds  tlie  i)roperty, 
is  dissolved,  he  lias  no  means  of  enforcing  his  lien. against  tlie  property. 
His  remedy,  if  he  has  a  lien,  is  to  api)ly  to  the  bankruptcy  court  to  have  it 
allowed  and  paid  out  of  tlu*  nssets  tliat  may  come  into  tlie  hands  of  the 
assiirnce.     In  re  W.  S.  Stevens,  5  B.  R.  29S;  s.  c.  2  Biss.  373. 

The  costs  are  but  an  in<-i(lent.  and  the  debt  or  principal  must  be  proven 
and  nllowcd  before  tlie  costs  ean  be  proven  and  allowed.  In  re  C.  H. 
Preston.  T)  B.  U.  '2\):\. 

Costs  wliiih  Mi-e  made  after  the  conmiencement  of  proceedings  in  bank- 
mptcy  can  not  l>e  Mllowed,     Ibid. 

Costs  Incurred  in  atlnchinir  pn>iierty  which  is  not  liable  to  attachment 
can  not;  hv  iillowed.     Ibid. 

The  State  eonrt  can  not  direel  any  of  the  fund  to  be  paid  to  the  attach- 
ing eriMlitor,  but  the  whole  iimst  be  i)aid  over  to  the  assignee.  Harmon  v. 
Jameson,  1  Crancli  C.  (\  L^s. 

When  the  attacliiiieiil  is  dissolved,  the  State  court  may  adjust  the  lien 
for  costs  bet'on^  tnrniiiir  tin*  money  ovi>r  to  the  assignee.  Loudon  v.  King, 
r.o  Ca.  :'nL\ 

Th(»  bankruptcy  court  may.  in  the  exercise  of  its  equitable  jurisdiction, 
HMiiiire  tli(^  assignee  to  iiay  s\icli  charues  as  appear  to  have  benefited  the 
estate  in  liis  hands.  IlioiiLili  iiKiirrecl  before  the  petition  was  filed,  and  not 
]irot)'(t('d  by  an  absolnir  lim.  AVIkmi  tin*  nssicrnee  receives  flie  benefit  of 
the  costs  of  an  attachment,  lie  slumld  sustain  the  burden.    In  re  Fortune, 
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2  B.  R.  662;  8.  c.  Lowell,  306;  Gardner  v.  Cook,  7  B.  R.  346;  Zeiber  v.  Hill,  8 
B.  R.  239;  s.  c.  1  Saw.  2(58;  In  re  Geo.  S.  Ward,  9  B.  R.  Si9;  in  re  Holmes 
et  al.,  14  B.  R.  493;  in  re  H.  E.  P.  Jenks,  15  B.  R.  301. 

If  the  attaching  creditor  is  not  the  petitioning  creditor  for  the  adjudica- 
tion of  bankruptcy,  this  fact  raises  a  presumption  against  the  allowance 
of  the  claim  for  expenses.    In  re  Geo.  S.  Ward,  9  B.  R.  349. 

Where  the  interval  between  the  levying  of  the  attachment  and  the 
filing  of  the  petition  in  bankruptcy  by  another  creditor  is  brief,  the  omis- 
sion to  file  such  petition  is  not  unreasonable.    Ibid. 

Where  the  costs  are  incurred  solely  for  the  benefit  of  the  attaching 
creditor,  they  can  not  be  allowed.    In  re  Archenbrown,  8  B.  R.  429. 

The  attachment  can  not  be  sustained  as  against  property  which  will  be 
set  apart  to  the  bankrupt  as  exempt.  In  re  O.  H.  Preston,  5  B.  R.  293;  in 
re  Ellis,  1  B.  R.  551.  CJontra,  Robinson  v.  Wilson,  14  B.  R.  565;  s.  c.  15 
Kans.  595. 

If  the  assignee  files  a  petition  to  set  aside  a  sale  of  exempted  property 
made  under  an  attachment,  the  petition  will  be  dismissed  with  costs  to  the 
assignee  personally.    In  re  C.  H.  Preston,  6  B.  R.  545. 

If  an  attachment  for  a  firm  debt  is  laid  upon  the  property  of  a  firm  com- 
posed of  three  members,  of  whom  one  only  is  bankrupt,  it  may  be  dissolved 
as  to  the  interest  of  the  latter,  and  bind  the  interests  of  other  members. 
Harrison  v.  Sterry,  5  Cranch,  280;  s.  c.  Bee,  244. 

If  the  bankrupt  is  not  a  debtor  to  the  firm,  his  interest  may  be  considered 
to  be  his  proportionate  share  of  the  property.    Ibid. 

While  the  lien  created  by  an  attachment  continues,  the  sheriff  may  at  any 
time  demand  a  return  of  the  property  from  a  receiptor,  and  if  it  is  refused, 
he  has  an  immediate  right  of  action,  irrespective  of  the  question  whether 
it  will  or  will  not  be  needed  for  the  payment  of  the  debt  on  which  it  was 
attached.  Such  a  liability  will  not  be  discharged  or  in  any  manner  affected 
by  the  bankruptcy  of  the  debtor.  If  the  receiptor  refuses  to  deliver  the 
property  to  the  sheriff,  after  an  execution  has  been  issued  upon  a  Judg- 
ment rendered  in  the  attachment  proceedings,  he  can  not  take  advantage 
of  his  own  fault  and  claim  that  the  attachment  has  been  dissolved.  Parks 
v.  Sheldon,  36  Conn.  466. 

If  an  insolvent  debtor  in  an  attachment  suit  gives  a  bill  of  sale  of  the 
attached  goods  to  a  receiptor,  with  an  understanding  that  the  property 
shall  be  sold  and  the  proceeds  applied  toward  the  payment  of  the  debt 
of  the  attaching  creditor,  without  regard  to  the  attachment  and  without  a 
demand  perfected  in  an  execution,  that  is  a  preference,  but  if  the  under- 
standing is  that  the  proceeds  shall  be  held  by  the  receiptor  as  security 
against  his  liability  on  his  receipt  and  applied  to  the  debts  only  upon  de- 
mjind  duly  made  on  execution,  the  bill  of  sale  is  valid.  Parsons  v.  Topliff, 
14  B.  R,  547;  s.  c.  119  Mass.  245. 

Where  the  attachment  was  against  an  Individual  partner,  a  receiptor 
may  show  that  the  firm  at  the  time  of  the  attachment  was  Insolvent,  and 
subsequently  became  bankrupt,  and  that  the  property  was  firm  property, 
and  was  delivered  to  the  assignee.    Lewis  v.  Webber,  116  Mass.  450. 

If  a  Judgment  is  entered  in  the  attachment  suit,  even  after  the  com- 
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mencement  of  the  proceedings  in  bankruptcy,  the  subsequent  discharge  of 
the  defendant  will  not  relieve  the  receiptor  from  liability.  Smith  v. 
Brown,  14  N.  H.  07. 

If  the  defendant  fails  to  apply  for  a  stay  of  the  proceedings,  and  Judg- 
ment is  rendered  agaim^t  him,  it  Is  conclusive  against  his  surety  on  the 
bond  to  dissolve  the  attachment,  although  the  plaintiff  proved  his  debt. 
Cutter  V.  Evans,  11  B.  R.  448;  s.  c.  115  Mass.  27;  Haber  v.  Klauberg,  15 
B.  R.  347;  s.  c.  4  Cent  L.  J.  342. 

The  provisions  of  this  clause  do  not  apply  to  the  collateral  liability  of 
sureties  upon  a  bond  given  to  dissolve  the  attachment,  and  by  which  the 
lien  is  discharged.  The  bond  is  not  a  mere  substitute  for  the  attachment. 
It  does  not  merely  restore  the  possession  of  the  property  to  the  debtor, 
subject  to  the  attachment;  It  dissolves  the  attachment  utterly.  It  is  not 
given  for  the  property  itself,  nor  as  security  for  its  value;  but  for  the 
paj'ment  alxsoiutely  of  the  judgment  when  recovered  in  suit,  w^hatever 
may  be  its  amount.  It  is  not  the  equivalent  of  the  attachment,  and  has 
not  its  incidents.  The  discharge,  when  obtained,  may  be  pleaded  in  bar 
to  the  action,  and  the  sureties  on  the  bond  may  thus  be  released,  even 
though  the  attachment  was  issued  more  than  four  months  prior  to  the  com- 
mencement of  proceedings  in  l»ankruptcy.  Carpenter  v.  Turrell,  100  Mass. 
450;  Williams  v.  Atkinson,  30  Tex.  10.  Vide  Zollar  v.  Janvrin,  49  N.  H. 
114;  Ilolyoke  v.  Adams,  10  B.  R.  270;  s.  c.  2  N.  Y,  Supr.  1;  s.  c.  8  N.  Y, 
Supr.  (Hun)  223. 

Where  an  attachment  issued  more  than  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy,  was  dissolved  by  filing  a 
bond,  the  l)ankrupt  will  not  Ir»  allowed  to  file  a  supplemental  answer  set- 
ting up  his  discharge,    liolyolvc  v.  Adams.  13  B.  R.  413;  s.  c.  59  N.  Y.  233. 

The  bankrupt  mny  give  a  lK)nd  to  dissolve  the  attadiment,  although  it 
was  issued  more  tlian  four  nu^ntlis  prior  to  his  bankruptcy.  Braley  v. 
Boomer.  12  B.  R.  303;  s.  c.  IKJ  Mass.  527. 

Xo  matter  or  thing  wliicli  lias  arisen  siuce  the  judgment  in  the  original 
writ  can,  upon  review,  be  i)leaded  in  bar  of  the  original  action.  A  plea 
of  a  snl)sequent  discharge  in  bankruptcy  is  irregular,  and  can  not  defeat 
tlie  attaclinient.    Zollar  v.  Janvrin.  V.)  N.  II.  114. 

An  action  of  review  is  merely  a  cliosi^  in  action,  which,  in  virtue  of  the 
adjudication  of  !)anknii)tcy.  becauK*  vi'sted  in  the  assignee.  Whatever 
may  be  recovereil  upon  the  review,  in  tlie  way  of  damages  or  costs,  or  in 
reduction  of  eiihcr,  must  be  recovered  l)y  tlie  assignee  for  the  benefit  of 
the  cre<liiors.  whose  rl.Lilits.  as  well  as  those  of  the  bankrupt,  the  assignee 
represents.  If  t\w  action  is  prosecuted  in  the  name  of  the  debtor  instead 
of  the  assignee's,  tin-  Judiruiont  lunst  he  for  the  adverse  party.    Ibid. 

Every  State  c()urt  owes  oli(>dienco  to  an  act  of  Congress,  concerning  a 
matter  within  the  power  of  ('omlm-css.  as  fully  as  a  court  of  the  I'nited 
States.  An  adjudication  of  tlie  disti-ict  court  of  anotlier  State  is  equal 
ill  all  resixH'ts  to  a  similnr  ad.judiention  by  the  district  court  of  the  State 
in  whieh   the  attachment    is  iiendintr.    Mix«T  v.   Excelsior  Co.,  C5  N.   C. 


A  itn)cee(iiuc:  by  Avay  of  distress  for  ront.  under  the  statute  of  the  State 
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of  IllinoiB,  is  in  the  nature  of  an  attachment,  and  the  property  is  attached 
npon  mesne  process;  but  the  certificate  given  by  the  court,  setting  forth 
the  amount  found  to  be  due  to  the  landlord,  together  with  the  costs  of 
court,  is  in  the  nature  of  final  process.  In  re  Joslyn  et  al.,  3  B.  IL  473;  s. 
c.  2  Blss.  235. 

In  Connecticut,  the  first  attaching  creditor  has  sixty  days  in  case  of  per- 
sonal property,  and  four  months  in  case  of  real  estate,  after  final  Judg* 
ment,  within  which  to  levy  his  execution,  and  thus  enforce  his  attachment 
lien.  After  he  has  done  so,  or  if  his  time  has  expired,  then  the  second 
attaching  creditor  has  the  same  length  of  time  within  which  to  levy  his 
execution.  The  third  attaching  creditor  has  the  same  time  after  the  second 
that  the  second  does  after  the  first;  and  so  on  till  the  property  is  exhausted 
or  the  attachments  are  all  satisfied.  The  levy  of  an  execution,  while  there 
is  a  subsisting  prior  incumbrance  by  attachment  on  the  same  property,  is 
void.  The  assignee  represents  the  creditors  of  the  banlcrupt,  as  well  as 
the  bankrupt  himself,  and  can  take  advantage  of  any  remedy  which  would 
be  open  to  a  subsequent  attaching  creditor.  Beers  v.  Place  &  Co.,  5  B.  R. 
459;  8.  c.  36  Conn.  579;  s.  c.  1  L.  T.  B.  262. 

No  attachment  made  prior  to  the  period  of  four  months  next  preceding 
the  commencement  of  proceedings  in  bankruptcy  is  dissolved.  Not  being 
dissolved,  it  remains  in  full  force.  When  the  attachment  is  so  made  prior 
to  that  time,  the  debtor's  title  to  the  property  attached  passes  to  the  as- 
signee, subject  to  the  creditor's  lien  acquired  by  virtue  of  such  attach- 
ment. The  lien  may  be  enforced  by  any  requisite  proceedings  therefor 
which  do  not  Involve  a  Judgment  in  personam.  A  Judgment  only  to  be  en- 
forced against  the  property  attached,  but  not  to  be  enforced  against  the 
person  of  the  defendant,  or  any  other  property,  may  be  entered,  even 
though  a  discharge  has  been  granted,  and  Is  pleaded  in  bar  of  the  action. 
Bates  V.  Tappan,  3  B.  R.  647;  s.  c.  99  Mass.  376;  Bowman  v.  Harding,  4 
B.  R.  20;  8.  c.  56  Me.  559;  Samson  v.  Burton,  4  B.  R.  1;  s.  c.  5  Ben.  325; 
Leigh  ton  v.  Kelsey,  4  B.  R  471;  s.  c.  57  Me.  85;  Perry  v.  Somerly,  57  Me. 
552;  Stoddard  v.  Locke,  9  B.  R.  71;  s.  c.  43  Vt.  574;  Daggett  v.  Cook,  37 
Conn.  341;  May  v.  Courtney,  47  Ala.  185;  Peck  v.  Jenness,  7  How.  612; 
Ingraham  v.  Phillips,  1  Day,  117;  Kittredge  v.  Emerson,  15  N.  H.  227;  Kit- 
tridge  v.  Warren,  14  N.  H.  509;  Davenport  v.  Tilton,  51  Mass.  320;  John- 
son y.  Collins,  116  Mass.  392;  Munson  v.  B.  H.  &  E.  R.  R.  Co.,  14  B.  R. 
173;  Sw  c.  120  Mass.  81;  Stockwell  v.  SiUoway,  113  Mass.  382.  Vide  in  re 
Bellows  &  Peck,  3  Story,  42a 

An  attachment  by  garnishment  gives  a  valid  lien  if  made  more  than 
four  months  before  the  commencement  of  the  proceedings  in  bankruptcy, 
although  no  notice  was  given  to  or  process  served  on  the  bankrupt.  In  re 
J.  Q.  A.  Peck.  16  B.  R.  43. 

The  rules  of  law  by  which  the  amount  for  which  the  plaintiff  is  entitled 
to  Judgment  is  determined,  are  not  affected  by  the  bankruptcy  of  the  de- 
fendant.   Johnson  v.  Collins,  116  Mass.  392. 

No  special  Judgment  can  be  entered  to  be  enforced  against  the  bond,  if 
the  defendant  pleads  his  discharge,  where  the  attachment  was  Issued  more 
than  four  months  before  the  commencement  of  the  proceedings  In  bank- 
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ruptcy,  although  the  bond  was  filed  after  the  adjudication  of  bankruptcy. 
Uamilton  v.  Bryant,  14  B.  B.  479;  s.  c.  114  Mass.  543;  Flckett  v.  Durham, 
119  Mass.  159. 

Where  the  attachment  was  laid  more  than  four  months  prior  to  the 
<?ommenceuient  of  proceedings  In  bankruptcy,  no  personal  judgment 
should  be  rendered  against  the  debtor  if  he  pleads  a  discharge.  Shearon  t. 
Henderson,  38  Tex.  245. 

If  the  State  law  allows  a  bond  to  dissolve  an  attachment  to  be  filed  at 
any  time  before  judgment  it  can  not  be  filed  after  a  trial,  but  before  the 
entry  of  a  special  judgment  to, bind  the  property.  Johnson  v.  Collins,  12 
B.  11.  70;  s.  c.  117  Mass.  343. 

A  demurrer  to  a  plea  of  discharge  in  bankruptcy  Is  erroneous  In  an 
attachment  suit.  The  proi)er  practice  is  to  tile  a  replication  stating  the 
time  of  suing  out  the  attMchnieut,  and  the  date  of  the  proceedings  in 
l)ankruptcy.     (Jibson  v.  (IrtM^u,  45  Miss.  2<>1). 

The  assignee  sliould  be  made  a  party  to  the  attachment  suit,  or  at  least 
be  afforded  the  opportunity  by  citation  to  come  in.  if  he  will.  He  repre- 
sents tlie  crtHlitors  of  the  l»ankrnpt,  whose  interests  are  entitled  to  protect 
tion.  He  takes  the  property  attaclied,  sul>ject  to  all  legal  liens  upon  it, 
and  in  his  hands  he  can  inteiiiose  every  defense  open  to  the  bankrupt, 
whetlier  to  the  demand  itself  or  to  the  attachment,  inten^osing  a  defense,  in 
his  discretion,  in  tlie  best  interests  of  tlie  estate.     Ibid. 

A  creditor  having  a  valid  attachment,  can  at  any  time  be  prohibited 
from  selling  the  propertj'  attached.  The  assignee  has  a  right  to  free  the 
estate  from  the  attachment  lien,  if  that  course  becomes  advisable,  and  the 
district  court  can  protect  him  in  the  exercise  of  that  right,  and  interpose 
its  authority  at  such  time  as  may  be  most  expedient  or  proper.  Samson 
V.  Bmton,  4  B,  U.  1;  s.  c.  5  Ben.  325;  Samson  v.  Clarke,  G  B.  R.  403;  s.  c. 
9  Blatch.  372. 

The  lien  of  an  attachment  is  incident  to  the  process.  It  can  not  exist 
without  it.  \VlH>n  tlie  i)rocess  dies,  the  lien  must  necessarily  die  with  it. 
How  then  <*an  a  lien  of  attachment  on  process  issued  by  a  State  court  be 
preserved  and  enforced  in  the  Federal  courts?  Haggett  v.  Cook,  37  Conn. 
341. 

The  return  of  tlie  sheriff,  showing  a  valid  attachment,  is  conclusive,  and 
can  not  In*  iiiipeadied  by  proofs  ab  extra.  Bowman  v.  Harding.  4  B.  TL 
liO;  s.  c.  no  Me.  ."».M). 

Where  by  law  ilu'  i)laintitT  liaving  a  judixnient  may  issue  an  attachment 
tJKM'eon.  instead  of  any  (Mher  execution,  sucli  an  attachment  is  linal  and 
not  mesne  process.  It  is  true  it  ori^riiiates  a  new  suit  between  the  plain- 
tifT  and  the  garnishee,  wliicli  may  result  in  a  judgment  and  execution 
against  the  latter,  but  this  inai<es  it  ikum'  tlu'  less  tinal  process  as  against 
the  (lefeiulant  in  tlie  oilLiiual  JudLnin^nt,  and  such  process  does  not  fall 
within  the  oj^eration  (»f  this  clause  of  \]io  bankruptcy  act.  The  First  Na- 
tional Bank  of  Ualiiniore  v.  .Taggers,  31  Md.  3S:  Wilbur  v.  Wilson,  2  W.  N. 
41  m;;  Stewart  v.  Warden .  1  W.  N.  3. 

Tlie  title  to  the  property  attached  vests  in  the  assignee  as  soon  as  the 
assignment  to  him  is  executed,  and  with  this  title  he  acquires  the  right  to 
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immediate  poBsession.  He  can  not  sue  the  sheriff  by  an  action  at  law  in 
the  district  court  Whether  the  attachment  has  ceased  to  have  any  bind- 
ing force  depends  not  only  upon  a  proposition  of  law,  but  also  upon  two 
questions  of  fact  —  that  is,  whether  the  debtor  has  been  adjudicated  bank- 
rupt, and  whether  he  is  entitled  to  the  property.  Of  the  principle  of  law, 
that  bankruptcy  operates  to  dissolve  the  attachment,  the  State  court  is 
bound  to  take  judicial  notice;  but  of  the  two  facts  stated  it  is  not  bound  to 
take  such  notice.  No  court  Is  bound  to  take  Judicial  notice  of  the  proceed- 
ings of  another  court  If  material  to  a  controversy  before  it,  it  must  be 
informed  thereof  by  the  pleadings;  and  if  the  allegations  are  denied,  they 
must  be  proved  by  the  record.  The  State  court  should  be  informed  in  a 
proper  way  of  the  proceedings  in  bankruptcy  before  its  possession  of 
property  held  under  an  attachment  is  interfered  with  or  assailed.  It 
would  be  a  violation  of  Judicial  comity,  and  provoke  unseemly  conflicts,  to 
seize  the  property  out  of  the  hands  of  its  officer.  If  the  assignee  desires 
possession  of  the  property,  and  it  is  withheld,  he  must  seek  relief  in  the 
State  courts.  JohuRon  v.  Bishop,  8  B.  R.  533;  s.  c.  1  Wool.  324;  Doe  v. 
Childress,  11  B.  R.  317;  s.  c.  21  Wall.  (H3. 

The  assignee  can  not  treat  the  Judgment  In  the  attachment  suit  as  a 
nullity,  for  he  claims  under  the  defendant  by  a  transfer  subsequent  to  the 
attachment.  He  may  come  in  as  a  party,  and  can  not,  therefore,  be  re- 
garded as  a  stranger  to  the  Judgment  which  may  be  rendered.  Klttredge 
V.  Emerson,  15  N.  H.  227. 

Where  the  attachment  was  issued  more  than  four  months  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy,  a  purchaser  at  a  sale 
under  a  decree  made  after  that  time  acquires  a  title  which  can  not  be 
attacked  collaterally  by  the  assignee,  although  the  assignee  was  not  made 
a  party  to  the  suit    Doe  v.  Childress,  11  B.  R.  317;  s.  c.  21  Wall.  643. 

The  aheriff  is  not  liable  to  the  assignee  for  the  value  of  property  sold 
under  a  fieri  facias  issued  upon  a  Judgment  entered  in  an  attachment  suit 
after  the  commencement  of  tlie  proceedings  in  bankruptcy,  although  the 
attachment  was  issued  within  four  months  before  that  time.  Bradley  v. 
Frost,  3  Dillon,  457.    Ck)ntra,  Miller  v.  O'Brien,  9  B.  R.  26;  s.  c.  9  Blatch. 

270. 

If  the  plaintiff  in  an  attachment  suit  issued  within  four  months  before 
the  commencement  of  the  proceedings  in  bankruptcy,  obtains  a  Judgment 
and  issues  an  execution  after  that  time,  under  which  the  attached  prop- 
erty is  sold,  he  is  liable  to  the  assignee  for  the  value.  Bracken  v.  Johnson, 
15  Bw  R.  106;  s.  c.  3  A.  Lr.  T.  (N.  S.)  637;  s.  c.  4  Cent  L.  J.  9. 

If  Judgment  is  entered  and  the  property  sold  after  the  commencement 
of  the  proceedings  in  bankruptcy,  the  assignee  may  recover  the  proceeds 
from  the  attaching  creditor.    Bradley  v.  Frost,  3  Dillon,  457. 

If  real  estate  Is  subject  to  an  attachment  that  is  valid  as  against  the 
assignee,  the  taxes  thereon  should  be  paid  out  of  the  fiJnd  realized  there- 
from if  they  were  allowed  and  deducted  from  the  valuation  at  the  time 
of  the  levy.    Foster  v.  Inglee,  13  B.  R.  239. 

If  an  attaching  creditor  pays  off  a  prior  incumbrance  under  the  pro- 
Ylslons  of  a  State  law,  which  gives  him  a  right  to  be  repaid  from  the  pro- 
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ceeds  of  the  property,  he  will,  upon  the  dissolution  of  the  attachment,  be 
entitled  to  repayment  from  the  proceeds  received  therefrom  by  the  as- 
signee.   Whithed  v.  Pillsbury,  13  B.  R.  241. 

An  attachment  Issued  by  a  State  court  against  a  corporation  more  than 
four  months  before  the  commencement  of  the  proceedings  in  bankruptcy. 
Will  not  be  dismissed  for  want  of  jurisdiction.  Munson  v.  B.  H.  &  E.  R. 
R.  Co.,  14  B.  R.  173;  s.  c.  120  Mass.  &1. 

After  a  qualified  judgment  has  been  entered,  the  sheriff  may  maintain 
an  action  against  the  receiptor  upon  hla  receipt.  Lamprey  v.  Leavitt,  20 
N.  H.  544. 

The  lien  of  an  attachment  upon  property  delivered  to  a  receiptor  follows 
the  property  into  the  hands  of  the  debtor's  assignee.  Rowe  v.  Page,  13  B. 
R.  366;  s.  c.  54  N.  H.  190. 

If  property  taken  under  an  attachment  issued  more  than  four  months 
before  the  commencement  of  the  proceedings  in  bankruptcy  is  delivered  to 
a  receiptor,  the  plaintiff  is  entitled  to  take  a  judgment  in  rem  and  levy  an 
execution  upon  the  money  which  may  be  collected  from  the  receiptor. 
Batchelder  v.  Putnam.  13  B.  R.  404;  s.  c.  54  N.  H.  84. 

If  an  attachment  is  laid  in  the  hands  of  a  garnishee  prior  to  the  period 
of  four  montlis  next  preceding  the  commencement  of  the  proceedings  in 
bankruptcy,  it  is  not  dissolved.  Hatch  v.  Seely,  13  B.  R.  3S0;  s.  c.  37 
Iowa,  493. 

If  the  defendant  is  adjudged  bankrupt  after  the  issue  and  levy  of  an 
attachment  to  perfecft  a  media nie's  Hen,  an  order  of  notice  may  be  issued 
against  the  assignee  to  appear  at  the  next  term  and  show  cause  why 
judgment  should  not  l)e  rendered  against  the  property  attached  for  the 
lien,  and  If  li^e  neglects  to  appear  the  plaintiff  may  then  proceed  with  his 
ease  and  take  a  judgment  in  rem  against  the  property.  Marston  v.  Stiok- 
ney,  r)5  X.  II.  383. 

Where  the  attachment  is  on  l)oth  real  and  personal  property,  evidence 
that  tlie  attachment  lias  by  agT(H'nient  been  dissolved  as  to  the  personal 
property  is  incompetent,  for  it  remains  an  existing  lien  on  the  real  estate. 
A  qualified  judgment  docs  not  determine  the  right  to  levy  on  the  personal 
property,  but  that  (luestion  can  l»e  raised  when  the  levy  is  made.  Bos- 
worth  V.  IVnncroy,  112  Mass.  203. 

The  coninienccnient  of  ])roc(^e(liii.irs  in  bankruptcy  within  four  montlis 
after  the  issuing  of  an  atiju-hnicnt  renders  it  illegal  for  a  receiptor  who 
merely  undertook  to  produci^  tln^  proiuTty  to  satisfy  any  execution  that 
might  he  issued  on  any  .indgnu'ii*  rendered  therein  to  perform  his  contract, 
and  releases  him  from  tlie  sanje.  Kaiser  v.  Illohardsou,  14  B.  R.  301;  s.  c. 
5  Daly,  IMn. 

Tlie  only  riL'lit  wlikh  a  .iiidginont  creditor  has  under  a  levy  made  subse- 
quent to  an  atlnchnieiit,  is  an  interest  in  the  property'  subject  to  the  attach- 
ment. AVheu  tile  Mttnehiiieiit  is  dissolved,  his  right  remains  the  same,  and 
the  Mssi.L'nee  takes  the  interims!  covered  by  the  attachment.  The  provisions 
of  th(^  net  presei'viiiij:  exist iim*  s<Hiirities  do  not  indicate  any  intention  to 
iiiiprov(>  the  (M)ndiiiou  of  any  creditor,  or  create  new  rights.  In  re  Julius 
Kl:nick(S  4  P..  11.  (MS;  s.  c.  4  Ken.  rjlMJ;  in  re  II.  Badeuheim  &  Co..  15  B.  R. 

am. 
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The  nature  or  comparative  efficiency  of  the  means  provided  by  the 
statute  to  secure  the  property  for  the  benefit  of  all  the  bankrupt's  creditors 
does  not  affect  the  operation  of  the  adjudication  of  bankruptcy  to  bring  all 
his  assets  at  once  into  the  custody  of  the  law,  and  prevent  their  subsequent 
attachment  by  one  creditor  for  his  own  benefit  A  sheriff  who  makes  an 
attachment,  pending  the  proceedings  in  bankruptcy,  can  not  dispute  the 
title  of  a  party  who  claims  the  property  by  a  transfer  from  the  debtor,  on 
the  ground  that  such  transfer  is  fraudulent  Williams  v.  Merritt,  4  B.  R. 
706;  s.  c.  103  Mass.  184. 

The  sheriff,  in  an  action  against  him  for  neglecting  to  execute  an  attach- 
ment, can  not  excuse  the  nonperformance  of  his  duty  by  averring  that  its 
discharge  might  not  have  availed  the  plaintiff  to  satisfy  his  debt,  because 
the  bankruptcy  law  might  have  intervened  and  taken  the  property,  when 
attached,  from  the  custody  of  the  State  law.  The  plaintiff  had  the  right 
to  have  the  command  of  his  process  obeyed,  and  the  attachment  made  by 
the  sheriff,  whether  it  availed  him  or  not  Carlisle  v.  Soule,  44  Vt.  2G5. 
■  If  proceedings  in  bankruptcy  are  commenced  within  four  months  after 
the  garnishment,  the  garnishee  who  pays  the  money  under  an  execution 
upon  a  judgment  subsequently  rendered  is  liable  to  the  assignee  therefor, 
although  he  was  ignorant  of  such  proceedings.  Duffleld  v.  Horton,  16  B.  R. 
59;  8.  c.  17  N.  Y.  Supr.  140. 

The  assignee  is  entitled  to  the  money  although  a  judgment  was  entered 
and  an  execution  issued  in  the  attachment  suit  after  the  commencement  of 
the  proceedings  in  bankruptcy,  for  the  statute  discharges  the  property  then 
held  by  the  attachment,  and  not  merely  such  as  may  be  so  held  at  the  time 
of  the  execution  of  the  assignment  B.  &  M.  Ins.  Co.  v.  Davenport,  17 
N.  Y.  Supr.  264. 

If  the  debt  of  the  attaching  creditor  exceeds  the  value  of  the  property 
attached,  the  dissolution  of  the  attachment  will  not  entitle  a  judgment 
creditor  to  priority  who  levied  an  execution  on  the  property  after  the 
attachment  and  before  the  conmicncement  of  the  proceedings  in  bank- 
ruptcy.   In  re  Roscoe  R.  Steel,  16  B.  R.  105. 

If  an  attaching  creditor  obtains  judgment  and  levies  an  execution  on  the 
property,  the  lien  of  the  execution  relates  back  to  the  attachment  and  he 
Is  entitled  to  a  lien  as  against  the  assignee  although  another  creditor  laid 
an  attachment  after  his,  and  before  the  execution  and  the  last  attachment, 
were  dissolved  by  bankruptcy.    Ibid. 

Acrr  OP  1898,  Ch.  3,  §  6.  Exemptions  of  Bankrupts. —  (a)  This 
Act  shall  not  affect  the  allowance  to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  State  laws  in  force  at  the  time  of  the 
filing  of  the  petition  in  the  State  wherein  they  have  had  their  domi- 
cile  for  the  six  months  or  the  greater  portion  thereof  immediately 
preceding  the  filing  of  the  petition. 
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Act  of  1898,  Ch.  5,    *     *     *     §  44^  Duties  of  Trustees.—  (a) 

Trustees  shall  respectively  *  *  *  (11)  set  apart  the  bankrupt's 
exemptions  and  report  the  items  and  estimated  value  thereof  to  the 
court  as  soon  as  practicable  after  their  appointment. 

Under  statute  of  Colorado  a  merchant  Is  not  entitled  to  an  exemption  of 
$200  worth  of  goods  as  stock  in  trade;  he  is  entitled  to  a  horse  as  workin^f 
animal,  but  not  to  a  buggy.    In  re  Peabody,  16  B.  R,  243. 

Individual  partners  of  bankrupt  mercantile  partnership  not  entitled  to 
claim  as  exempt,  under  statutes  of  Wisconsin,  each  the  sum  of  $200  out 
of  the  partnership  stock.     In  re  Hughes  &  Teague,  16  B.  R.  464. 

Interest  of  tenant  in  common,  not  exceeding  $5,000  in  value,  in  dwelling- 
house  and  land  actually  occupied  by  him  as  homestead  is,  by  Nevada 
constitution  and  laws,  axempt  from  forced  sale.  In  re  Swearinger  & 
Lamar,  17  B.  R.  i;58. 

Where  partnership  is  insolvent,  one  member  of  firm  can  not,  upon  re- 
tiring, withdraw  l>^\vond  reach  of  creditors  and  to  their  injury  a  portion  of 
the  assets,  and  make  a  personal  appropriation  of  those  assets  by  placing 
them  in  form  of  a  liomestead.    In  re  Sauthoff  &  Olson,  16  B.  R.  181. 

I'nder  sucli  circumst^inces,  tliougli  in  form  of  a  homestead,  the  property 
is  as  mucli  witliin  rencli  of  a  court  of  equity  as  before;  and  no  such  change 
in  its  cliai'acter  can  give  it  new  sacredness,  or  endow  its  possessor  with 
new  privileges  in  its  ownership  or  use.     Ibid. 

A  l)acliel<)r  may  l)e  considered  as  liead  of  a.  family,  and  entitled  to  home- 
stead exemption,  wlieu  his  widowed  sister  resided  witli  and  kept  house  for 
him,  regarding  it  as  lier  home.     Bailey  v.  Comings.  16  B.  R.  382. 

Riglit  to  sucli  exemption  not  al>andoniMl  l)y  residence  of  bankrupt  for  a 
time  at  anotlier  pla<-e,  occasioned  liy  liis  ill-lu»altli.     Il)id. 

Where  a  certain  sum  is  allowed  by  siatute  to  l)e  invested  in  a  liome- 
stead, sucli  sum  may  be  juit  into  an  undivideil  part  interest  in  a  homestead, 
and  into  i)remis(s  to  wliicli  others  hold  the  legal  title.  Johnson  v.  May, 
16  B.  R.    125. 

Where  a  larger  sum  tliaii  tli(»  statute  allows  Avas  invested,  method  of 
roacliiiig  same  i)ointc(l   out.     Ibid. 

T'udcr  laws  uf  Alaljaina,  claim  of  homestead  exemption  must  be  asserted 
before  a   sale.      Steele  v.   Moody.   IC   B.   R.   5.')S. 

If  banki-uiit  fails  to  elaint  sueh  exeiiii)iion  in  his  schedules  he  must  be 
deemed  i<>  lia\'e  waived  it.  And  if  he  has  misdescribed  it  in  same  the 
banliniptey  ecmrt   al<iiie  has  power  to  coiTeet  such  error.     Ibid. 

I'uder  homestead  exeini)tioii  law  of  (icor^^ia  lands,  etc.,  <'laimed  to  be 
oxeuipt  must  lie  laid  off  aud  designated  as  such  before  the  debtor  is 
ontitle<l  to  sueh  exempt  ion.  alilienuh  sueh  lauds  had  tieen  previously  set 
n]»art  to  him  in  ])r<M-e<'dinLrs  in  lianl;rui>tey  as  exempt  \mder  such  law. 
T)arsey  v.  :Munipf(.i'd.  17  i;.  K.  1M. 

rartjiershijj  assets  ai-e  a  nust  fnnd  l\>r  ])aymeut  of  firm  debts,  and  no 
exe]n]>tions  <'au  he  set  .-ipart  fi-om  tlieni  to  tlie  individual  partners  until  all 
Xuirtnershi])  debts  are  ])aid.     In  re  Croft  I'ros.,  17  B.  R.  324. 
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Within  a  month  prior  to  commencement  of  proceedings  In  bankruptcy^ 
and  while  the  firm  was  Insolvent,  a  large  amount  of  partnership  property 
was  sold,  and  the  proceeds  divided  between  the  partners,  and  the  firm 
then  offered  to  settle  with  their  creditors  at  fifty  per  cent.  One  partner, 
upon  receiving  his  share  of  proceeds  of  said  sale,  immediately  purchased 
property  exempt  under  the  State  statutes.  Held,  that  under  the  circum- 
stances such  property  was  not  exempt,  but  must  be  regarded  as  partner- 
ship assets  held  In  trust  for  creditors.    In  re  Melvin  &  Fox,  17  B.  R.  543. 

Under  Oregon  code,  bankrupt  not  entitled  to  wagon  and  team  as  exempt, 
unless  he  personally  foll<$ws  some  trade,  occupation  or  profession  to  the 
carrying  on  of  which  such  wagon  and  team  is  necessary,  nor  unless  he 
habitually  earns  his  living  by  such  trade,  occupation  or  profession.  In  re 
Parker  &  Morris,  18  B.  R.  43. 

The  business  of  merely  buying  and  selling,  or  directing  or  employing 
labor  of  others,  is  not  a  trade,  occupation  or  profession  within  the  statutes. 

It  is  for  the  benefit  of  those  who  live  by  their  own  labor,  and  require 
therefor  the  use  of  some  of  the  articles  enumerated  therein.    Ibid. 

By  Wisconsin  statute,  a  merchant  is  entitled  to  $200  exemption  of  stock 
In  trade,  and  In  absence  of  fraudulent  intent  partners  may  dissolve  partner- 
ship, one  partner  sell  his  interest  to  the  other,  and  the  partner  continuing 
In  interest  be  allowed  to  claim  his  exemption  from  the  stock,  though  the 
partnership  at  the  time  of  dissolution  owed  debts  in  excess  of  assets.  In 
re  Bjornstad,  18  B.  R.  282. 

Acts  of  1867  and  1874,  §  5045.  There  shall  be  excepted  from  the 
operatipn  of  the  conveyance  the  necessary  household  and  kitchen  fur- 
niture and  such  other  articles  and  necessaries  of  the  bankrupt  as  the 
assignee  shall  designate  and  set  apart,  having  reference  in  the  amount 
to  the  family,  condition,  and  circumstances  of  the  bankrupt,  but  alto- 
gether not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hundred 
dollars;  also  the  wearing  apparel  of  the  bankrupt,  and  that  of  his 
wife  and  children,  and  the  uniform,  arms  and  equipments  of  any 
person  who  is  or  has  been  a  soldier  in  the  militia,  or  in  the  service 
of  the  United  States;  and  such  other  property  as  now  is,  or  hereafter 
shall  be,  exempted  from  attachment,  or  seizure,  or  levy  on  execution 
by  the  laws  of  the  United  States,  and  such  other  property  not  included 
in  the  foregoing  exceptions  as  is  exempted  from  levy  and  sale  upon 
execution  or  other  process  or  order  of  any  court  by  the  laws  of  the 
State  in  which  the  bankrupt  has  his  domicile  at  the  time  of  the 
commencement  of  the  proceedings  in  bankruptcy,  to  an  amount  al- 
lowed by  the  constitution  and  laws  of  each  State,  as  existing  in  the 
year  eighteen  hundred  and  seventy-one;  and  such  exemptions  shall 
be  valid  against  debts  contracted  before  the  adoption  and  passage 
of  such  State  constitution  and  laws,  as  well  as  those  contracted  after 
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the  same,  and  against  liens  by  judgment  or  decree  of  any  State  court, 
any  decision  of  any  such  court  rendered  since  the  adoption  and 
passage  of  such  constitution  and  laws  to  the  contrary  notwithstanding. 
These  exceptions  shall  operate  as  a  limitation  upon  the  conveyance 
of  the  property  of  the  bankrupt  to  his  assignee;  and  in  no  case  shall 
the  property  hereby  excei)ted  pass  to  the  assignee,  or  the  title  of 
the  bankrupt  thereto  be  impaired  or  aU'ected  by  any  of  the  provisions 
of  this  Title;  and  the  determination  of  the,  assignee  in  the  matter 
shall,  on  exception  taken,  be  subject  to  the  final  decision  of  the  said 
court. 

Statutes  revised  —  March  2,  18G7,  §  14,  14  Stat.  522;  June  8,  1872,  ch. 
330,  17  Stat.  334;  March  3,  1873,  ch.  2:55,  17  Stat.  577.  IMor  Statutes  — 
April  4,  1800,  ch.  19,  §§  18,  34,  35,  53,  2  Stat.  2G,  30,  31,  34;  Aug.  19,  1841, 
ch.  9,  §  3,  5  Stat.  442. 

What  Property  May  be  Exempted.—  Exempted  property  does  not  pass 
to  tho  assiffiiee.  It  is  excepted,  by  this  section  and  Form  No.  IS,  from  the 
operation  of  the  assignment  In  re  Laml)ert,  2  B.  R.  420;  Itix  v.  Capitol 
Bank.  2  Dillon,  3<;7. 

The  banl^ruptcy  act  secures  to  the  bankrupt  certain  parts  of  his  estate 
which  are  set  otT  to  liini  free  from  the  claims  of  creditors.  Of  tliese  he,  in 
fact,  becomes  the  purclias(M%  the  consideraticm  for  the  purchase  being  the 
surrender  of  nil  his  estate,  and  tlie  sanction  for  his  title  l)eing  in  the 
supreme  hiw  of  tlie  land.  'l*he  lien  of  a  creditor  upon  property  so  set  apart 
can  not,  tlierefore,  l)e  enforced.  In  re  Ilaml)right,  2  B.  II.  498;  s.  C,  2  L.  T. 
B.  (;i;  s.  c.  1  C.  L.  N.  2(H. 

A  bankrupt  who  has  received  his  discharge  has  no  standing  In  court  to 
ask  for  an  exem])tion  not  existing  at  the  time  of  liis  discharge.  In  re  Kean 
et  al..  8  B,  li.  :;(;7. 

The  assignee  is  not  entitled  to  any  of  the  exempted  property,  and  it  is 
no  con(<Mii  (»r  his  who  may  have  the  right  to  it.  Upon  the  death  of  the 
l)ankrupt  llie  title  to  such  property  vests  in  his  executor  or  administrator. 
In  re  Ih'Sler.  .^)  U.  H.  2S.",. 

M'hcu  tlie  ])artii(rsliii)  asset?  are  not  exenii»ted  from  execution  by  tlie 
State  laws,  tlie  bankrupt  is  n«»l  entitled  to  any  portion  of  them.  All  the 
provisions  of  tlic  exoni])iion  clause,  except  tlie  last,  relate  only  to  the 
separate  projieity  <if  tlie  bankrupt.  In  r«.'  1  later,  1  B.  U.  4r>7;  Anon.,  1  B.  R. 
(quarto)  1S7. 

Where  ]iro]ierty  tiiat  would  be  (*xeni])te(l  under  ilie  bankruptcy  act  has 
Ix'cn  seize<l  and  sold  under  an  aiiacliinent  on  im^sne  ]w«)cess.  which  is  sub- 
Fe(inenlly  dissc^lved  ]>y  the  coniinfMiceiiieni  of  proceedings  in  bankrui">tcy, 
the  bankrn]it  is  entilled  to  tlie  fund,  and  lie  need  n<Jt  wait  fo  aseertain  if 
till'  assignee  will  be  able  to  eollert  (Mioiiiili  from  the  assets  assigned  to  pay 
the  e\i)cnses  of  tlie  pi-oreedin::s.  Tlie  exju-nses  are  to  be  paid  from  the 
assets  of  tli(^  bankru]»t  when  collected,  but  not  fi-oni  property  which  is 
exempt  from  the  aiisiiiumcut.    The  jjame  proiicrty  which  is  exempted  upon 
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a  petition  filed  by  the  debtor  is  also  exempted  where  the  proceedings  are 
commenced  by  creditors.    In  re  Ellis,  1  B.  R.  551. 

The  exemption  may  be  allowed,  although  the  property  has  within  four 
months  prior  to  the  petition  been  attached  on  mesne  process.  In  re  W. 
8.  fiteyens,  5  B.  R.  298;  s.  c.  2  Biss.  373. 

A  sale  after  the  filing  of  the  petition  in  bankruptcy,  of  property  exempt 
both  by  the  bankruptcy  act  and  the  State  law,  under  a  levy  made  prior  to 
the  commencement  of  proceedings  in  bankruptcy,  will  be  set  aside^  In  re 
J.  H.  Griffin,  2  B.  R.  254;  s.  c.  2  L..  T.  B.  23. 

A  bankrupt  is  entitled  to  an  exemption  of  his  household  furniture  and 
other  necessary  articles,  although  they  were  taken  under  an  execution 
prior  to  the  commencement  of  the  proceedings  in  bankruptcy.  In  re 
Nicholas  Martin,  13  B.  R.  307;  in  re  John  Owens,  12  B.  R.  518;  s.  c.  6  Biss. 
432. 

If  the  bankrupt,  after  filing  his  petition  in  bankruptcy,  takes  the  benefit 
of  the  State  insolvent  law,  he  must  file  an  account  of  his  property,  for  the 
exempt  property  does  not  pass  to  the  assignee,  nor  is  the  title  of  the  bank- 
rupt thereto  impaired  or  affected.  Bullymore  v.  Gooper,  2  Lans.  71;  s.  c. 
46  N.   Y.  236. 

The  estate  of  the  bankrupt  may  be  all  personal  property,  and  every  ar- 
ticle may  be  subject  to  a  Hen  to  secure  a  debt  owing  to  some  one  or  an- 
other creditor.  By  the  operation  of  the  bankruptcy  law,  no  such  lien,  ex- 
cept at  the  option  of  its  holder,  would  be  extinguished.  Every  such  lien 
would  constitute  for  the  person  holding  it  a  special  property  in  the  thing 
covered  by  the  lien,  and  might  be  the  most  valuable  part  of  his  estate,  and 
for  the  law  to  divest  it  might  be  to  make  one  bankrupt  in  the  endeavor 
to  relieve  another.    In  re  O.  H.  Preston,  0  B.  R.  545. 

Property  can  not  be  exempted  to  the  prejudice  of  a  creditor  who  holds 
a  valid  vendor's  Hen  thereon.  The  lien  must  prevail;  Congress  did  not 
intend  that  the  bankruptcy  act  should  override  cases  of  that  nature.  In  re 
Perdue,  2  B.  R.  183;  R  c.  2  W.  J.  279;  in  re  Whitehead,  2  B.  R.  599;  In  re 
Jas.  B.  Brown,  3  B.  R.  250;  s.  c.  2  U  T.  B.  122;  s.  c.  1  O.  L.  N.  409;  in  re 
Hutto,  3  B.R.  787;  s,  c.  1  L.  T.  B.  226;  s.  c.  3  L.  T.  B.  197. 

Where*  the  property  claimed  to  be  exempted  is  subject  to  a  mortgage, 
the  assignee  will  discharge  his  whole  duty  if  he  designates  the  exempted 
property,  and  then  leaves  the  bankrupt  and  mortgagee  to  settle  their  re- 
spective rights  by  themselves.    In  re  Lambert,  2  B.  R.  426. 

A  mortgage,  though  fraudulent  and  void  as  against  creditors,  is  good  as 
between  the  parties.  A  decree  of  the  district  court,  declaring  a  mortgage 
fraudulent  as  against  creditors,  does  not  affect  its  validity  as  between  the 
parties,  nor  its  operation  upon  property  in  which  the  creditors  have  no 
rights.  A  mortgagee  who  has  done  nothing  by  proof  of  his  debt  or  other- 
wise to  waive  his  mortgage,  may  hold  the  exempted  property  as  security 
for  his  debt,  and  this  right  can  not  be  affected  by  the  bankrupt's  discharge. 
Tuesley  v.  Robinson,  103  Mass.  558. 

The  bankrupt  can  not  claim  any  exemption  in  property  conveyed  by  him 
prior  to  the  commencement  of  proceedings  in  bankruptcy  in  fraud  of  his 
creditors,  and  afterward  recovered  to  the  estate.    The  sale  is  good  as 
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against  him,  and  In  attempting  to  place  liis  property  beyond  the  reach  of 
his  creditors,  he  placed  his  exemption  beyond  his  own  reach.  In  re  Gra- 
ham, 2  Biss.  449;  Keating  v.  Keefer,  5  B.  R.  133;  s.  c.  1  L.  T.  B.  2G6;  s.  c. 
4  L.  T.  B.  102;  in  re  Dillard,  9  B.  R.  8;  s.  c.  G  L.  T.  B.  490.  Contra,  Bar- 
tholomew V.  West,  8  B.  R.  12;  s.  c.  2  Dillon,  290;  Cox  v.  Wilder,  5  B.  R. 
443;  e.  c.  7  B.  R.  241;  s.  c.  2  Dillon,  132;  s.  e.  5  L.  T.  B.  500;  Penny  v.  Taylor, 
10  B.  R.  200;  McFarland  v.  Goodman,  11  B.  R.  134;  s.  c.  6  Biss.  Ill;  s.  c. 
13  A.  L.  Reg.  097. 

If  a  transfer  of  exempted  property  is  surrendered  as  a  preference  by 
the  grantee,  the  debtor  may  claim  his  exemption.  In  re  Detert,  11  B.  R. 
293;  s.  c.  14  A.  L.  lU-g.  100;  s.  c.  7  C.  L.  N.  130. 

If  the  assignee  proceeds  to  sell  exempted  property,  or  to  treat  It  as 
assets,  the  court,  on  the  application  of  the  bankrupt,  will  restrain  him. 
The  district  court  has  no  concern  with  the  property  exempt  under  a  State 
law,  and  will  not  enjoin  a  Judgment  creditor  from  selling  it  The  decision 
of  the  rights  of  tlie  parties  properly  Ix^longs  to  the  tribunals  of  the  State 
under  whose  laws  they  are  claimed.  In  re  C.  Hunt,  5  B.  R.  493;  s.  c.  2  L. 
T.  B.  197;  s.  c.  4  C.  L.  N.  5;  s.  c.  2  Pac.  L.  R.  140;  in  re  Fetherston,  5  C.  L. 
N.  193;  s.  c.  20  Pitts.  L.  J.  77;  iu  re  Jarod  lOverett,  9  B.  R.  90.  Vide  in  re 
W.  S.  Stevens,  5  B.  R.  298;  s.  c.  2  Biss.  373. 

The  exemption  relates  back  to  the  filing  of  the  petition.  The  exempted 
proi)erty  in  contemplation  of  law  ivniaius  the  property  of  the  bankrupt, 
sul>joct  to  all  legal  incumbrances.  A  lien  on  articles  so  exempted,  can  not 
be  enforced  iu  tlie  ]>ankruptcy  (M>urt,  because  that  court  has  not  possession 
of  tlie  articles  tlie  lien  affects.  It  has  sent  them  beyond  or  rather  declined 
to  receive  thc^m  within  its  jurisdiction,  and  would  need  to  obtain  jurisdic- 
tion, setting  aside  the  action  of  the  assign(K\  before  it  could  enforce  the 
Hen.  Only  such  liens  as  are  on  property  in  the  pi»ssession  of  the  court 
will  be  enforced  by  it.  In  re  C.  II.  Preston,  6  B.  R.  545.  Contra,  in  re 
Wylie,  5   L.   T.  B.  330. 

The  bankruptcy  court  has  no  jurisdiction  to  order  a  sale  of  the  exempted 
property,  although  some  of  the  creditors  hold  notes  waiving  the  benefit 
of  the  exemption  laws.  In  re  Miles  Bass.  15  B.  R.  453;  s.  c.  9  C.  L*.  X. 
303;  s.  c.  13  Pac.   L.   K.   11  »0. 

After  a  decree  lias  been  entered  declaring  that  the  bankrupt  Is  not  en- 
titled to  a  homestead,  an  order  may  be  passeni  nHpiiring  him  to  vacate  the 
premises,  although  his  wife  lives  with  him.    In  re  Boothroyd  &  Gibb,  15 

B.  R.  3()S. 

If  a  persou  takes  a  mori.Lra.Lre  after  the  entry  of  a  decree  declaring  that 
the  l)ankrupt  is  not  entitled  to  the  premises  as  a  homestead,  an  order  may 
be  entered  on  a  summary  petition  rcnuiriu}:  the  mortgagee  to  discharge  his 

mort.L'ai;!'.     Ibid. 

If  M  mori.u'avc<'e  wlio  liohls  a  m<»rti:au'c  iipon  land  claimed  as  a  homestead, 
but  worth  more  than  the  law  allows  to  be  exempt,  proves  his  claim  and 
obtains  a  sale  of  tlu'  propi-rty,  the  pnrrluiser  nn\y  obtain  an  order  from 
the  bjinkrnptcy  cnnrt  npnn  tlio  bankrupt  to  surrender  the  possession 
th.  r»«>t\  Iu  re  IJetis.  15  B.  U.  5;J«;;  s.  c.  4  Cent.  L.  J.  558;  s.  c.  13  Pac. 
L.  K.  2»':>,. 
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If  a  Judgment  creditor  did  not  prove  his  debt,  he  may  enforce  his  lien 
against  the  land  set  apart  as  a  homestead,  as  soon  as  the  bankrupt  aban- 
dons It,  although  he  obtained  a  discharge.    Jackson  v.  Allen,  30  Ark.  110. 

A  State  court  can  not  reyiew  the  action  of  the  bankruptcy  court  in 
directing  the  assignee  to  sell  exempted  property  to  satisfy  a  mortgage  ex- 
isting thereon.    Maxwell  v.  McCune,  10  B.  R,  306;  s.  c.  37  Tex.  515w 

If  a  creditor  has  a  mortgage  upon  the  bankrupt's  homestead,  he  may  be 
required  to  exhaust  that  remedy  before  he  can  enforce  his  other  remedies 
against  the  bankrupt's  estate.  In  re  Sauthoff  &  Olson,  14  B.  li.  3&1;  s.  c. 
8  O.  L.  N.  370;  s.  c.  3  Cent  L.  J.  544. 

The  assignee  In  bankruptcy  Is  not  a  judicial  officer.  His  act  in  designat- 
ing and  setting  apart  exempt  property  is  not  a  Judgment  in  rem  conclusive 
against  all  the  world.  His  act  of  setting  apart  property  to  the  bankrupt 
under  the  exemption  clause  of  the  bankruptcy  act,  does  not  divest  the 
yalld  lien  of  a  Judgment  creditor,  nor  Invalidate  the  title  of  a  purchaser 
at  a  sheriff's  sale  under  execution  upon  that  Judgment.  Fehley  v.  Barr, 
66  Pena  196;  Bush  v.  Lester,  15  B.  R  36;  s.  c.  55  Ga.  579. 

The  allotment  of  property  by  the  assignee  as  exempt  does  not  Impair 
the  lien  of  a  Judgment.    Haworth  v.  Travis,  13  B.  R.  145;  s.  c.  67  111.  301. 

If  a  mortgagee  neither  appears  In  the  bankruptcy  court  nor  Is  brought  in 
by  adverse  proceedings,  he  may  foreclose  his  mortgage  in  a  State  court 
although  the  property  has  been  set  apart  to  the  bankrupt  as  exempt. 
Hatcher  v.  Jones,  14  B.  R.  387;  s,  c.  53  Ga,  208;  Gumming  v.  Clegg,  14 
B.  R.  49;  8.  c.  52  Ga.  605. 

The  assignee  should  first  ascertain  what  is  exempt  under  the  State  laws. 
If  the  bankrupt,  under  the  State  laws,  has  selected  his  furniture,  he  can 
not  have  any  other  allowance  in  lieu  thereof.  In  re  Noakes,  1  B.  R.  592; 
In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phila.  438. 

The  sheriff  can  not  protect  himself  from  an  action  for  levying  upon 
exempted  property,  nor  mitigate  the  damages  by  showing  a  delivery  upon 
demand  to  the  aasignee'even  under  protest.  The  assignee  has  no  right  of 
his  own  motion,  and  without  an  order  of  the  court,  to  take  exempted 
property  which  has  been  levied  upon  by  the  sheriff,  and  compel  the  bank- 
rupt to  abandon  his  remedy  against  the  sheriff,  and  follow  the  assignee  into 
the  district  court.  Nothing  which  transpires  after  the  taking  of  the  prop- 
erty  and  the  refusal  to  deliver  it  when  demanded,  can  defeat  the  action  or 
mitigate  the  damages  below  the  value  of  the  property  at  the  time  of  the 
conversion  and  interest.    Wilkinson  v.  Walt,  44  Vt.  508. 

Exemption  under  the  Bankruptcy  Act.—  The  true  construction  of  this 
clause  will  allow  the  bankrupt  the  following  exemptions  without  qualifica- 
tions, viz: 

1.  Necessary  household  and  kitchen  furniture  to  an  amount  not  exceed- 
ing $500. 

2.  Wearing  apparel  of  the  bankrupt,  his  wife,  and  children. 

3.  Uniform,  arms,  and  equipments,  if  the  bankrupt  has  been  or  is  in  the 
military  service  of  the  United  States. 

4.  Other  property  exempt  by  the  laws  of  the  United  States;  and 

5.  Property  exempt  by  State  laws  of  different  species  from  that  already 
specified. 
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In  addition  to  the  foregoing,  it  is  the  duty  of  the  assignee,  in  the  exercise 
of  a  sound  legal  discretion,  taking  into  consideration  "  the  family,  condi- 
tion, and  oircumstances  of  the  bankrupt,'*  to  set  apart  other  articles  and 
necessaries,  but  so  that,  with  the  household  and  kitchen  furniture,  the 
amount  shall  not  exceed  the  sum  of  $500.  In  considering  the  family,  the 
assignee  must  have  regard  to  the  number  composing  it;  in  inquiring  after 
the  condition,  he  must  ascertain  the  social  status,  and  whether  ill  health 
prevails  or  not;  and.  In  regard  to  the  '*  circumstances,"  he  must  inquire 
how  the  bankrupt  is  employed,  what  is  his  income,  and.  If  any,  how  many 
of  the  family  earn  their  own  living,  and  whether  they  contribute  to  the 
support  of  others;  and,  also,  how  much  and  what  property  the  bankrupt  Is 
entitled  to  under  the  State  laws.  In  re  Feely,  3  B.  U.  GU;  s.  c.  15  Pitts.  L.  J. 
291;  in  re  Ziba  Williams,  5  Law  Rep.  155;  in  re  Edward  II.  Ludlow,  1  N.  Y. 
Leg.   Obs.  322. 

The  words  import  a  limitation  upon  the  amount  to  be  allowed  to  the 
bankrupt.  It  is  In  no  case  to  exceed  the  sum  of  5^500;  but  it  may  be  below 
that,  and  vary  according  to  tlie  circumstances  of  particular  cases  from  a 
very  small  allowance  up  to  the  full  sum.  In  re  Zil>a  Williams,  5  Law  Kep, 
155. 

Every  bankrupt  is  entitlo<l  to  have  his  necessary  household  and  kitchen 
furniture  exempted  from  the  operation  of  tlie  l)aukruptcy  act,  to  any  amount 
not  exceeding  Jjn5<)0.  Tlie  furniture  so  exempted  must  be  necessary.  It 
can  not  be  uecessarj-,  in  tlie  sense  of  the  law,  unless  tiie  bankrupt  is  a 
householder—  tlie  bend  of  a  family.  lie  mnnl  not  have  a  wife;  his  house- 
hold may  consist  of  servants,  or  any  person  residing;  with  him  and  under 
liis  control.  In  exfiiiptiug  otluT  articles,  the  assijxnee  has  a  discretionary 
power,  but  his  discretion  must  l»e  a  sound  It'^al  discretion.  The  furniture 
and  the  other  exeniptfd  articles  must  not  exceed  .i^."iO().  In  re  Cobb,  1  B.  R. 
414;  s.  c.  1  L.  T.  B.  5J);  in  re  Noakes.  1  B.  R.  502;  in  re  Ruth,  1  B.  R.  154; 
S.  c.  7  A.  L.  Re^.  157;  s.  c.  t;  I'hila.  4oJS. 

The  act  evidently  intends  that,  every  bankrui^t  householder  shall  l>e 
permitted  to  retain  as  nnicli  hoiiselield  ami  kitclieu  furniture  as  may  Ije 
reasonaMy  ncM-essary  t<>  enalili*  liini  to  keep  house  in  a  plain  and  con- 
venient luanner.  The  fact  that  his  wife  may  have,  as  her  separate  prop- 
erty, lumsehold  and  kitclien  furniture  in  use  in  the  house  in  which  the 
bankrupt  resides,  c.in  make  no  dilTereiice.  Such  separate  i)roi>ei'1y  does 
not  l»elonK  to  hiur.  he  has  no  riuht  to  its  ijosscs^ion  and  control,  and  she 
may,  at  any  moment  and  aLranist  liis  \\\\].  remove  and  dispose  of  it. 
The  bankruptcy  act  dot^s  not  intend  to  make  a  man  dependent  upon  his 
wife  for  tlie  necessary  nutans  of  l<eepiii^-  liouse.  In  n*  Col)!*,  1  B.  R.  414; 
K.  e.  1  L.  T.  B.  .V.>;  in  n^   1).   11.  Tmine,  l.".   H.  R.   17n. 

This  acti(ui,  so  far  as  it  rclaics  lo  "  uece>sary  honseliold  and  kitchen 
furniture."  is  im]ierativc  on  the  as^iiiuee.  ihoiiuii  he  must  jndire  and  de- 
t«'rmiue  what  furniture  (jf  the  l<ind  desriilu'd  is  under  th(^  circumstances 
necessary.     In   re  W.    II.  'i'lu.ll,    1   liiss.  'jtl. 

In  excmptimr  articles  othci*  tli:iu  household  or  kitchen  furniture,  an  ex- 
emption to  tlie  full  auiMnut  of  sr^in)  sliould  tiot  he  made  without  discrimina- 
tlnn.    The  alluwaiice  is  cnnditional,  and  is  measured  with  reference  not 
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merely  to  yalue,  but  also  to  subjects  and  their  suitableness  to  personal  re- 
quirements. In  re  Ruth,  1  B.  R.  154;  s.  c.  7  A.  L.  Reg.  157;  s.  e.  6  Phila. 
43a 

In  making  an  allowance  for  "other  articles  and  necessaries,"  the  as- 
signee should  not  allow  anything  of  mere  luxury  or  ornament.  Gold 
watches,  silver  watches,  pianos,  and  the  like,  are  not  embraced  in  the  dis- 
cretionary power  of  the  assignee.  In  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B. 
59;  in  re  Graham,  2  Biss.  440;  in  re  Chester  S.  Kasson,  5  Law  Rep.  489; 
in  re  Edward  H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322;  In  re  W.  H.  Thiell,  4  Biss. 
241. 

The  other  necessary  articles  should  be  ejusdem  generis  as  to  utility  to 
the  family  with  those  specifically  enumerated.  In  re  E.  D.  Comstock,  1  N. 
Y.  Leg.  Obs.  326;  in  re  Ziba  Williams,  5  Law  Rep.  155. 

The  phrase  "  other  articles  "  is  a  very  indefinite  expression.  It  may  in- 
clude family  pictures,  keepsakes,  a  cheap  watch  or  clock,  and  many  other 
things  of  small  value.    In  re  W.  H.  Thiell,  4  Biss.  241. 

The  statute  contemplates  only  that  description  of  property  which  is  pal- 
pably of  immediate  necessity  to  the  bankrupt  or  his  family.  The  "  other 
articles  and  necessaries*'  ought  accordingly  to  be  understood  as  having 
relation  to  things  not  precisely  furniture  or  wearing  apparel,  but  mani- 
festly useful  to  the  individual  or  his  family  in  a  like  sense.  In  re  Edward 
H.  Ludlow,  1  N.  Y.  Leg.  Obs.  322. 

"  Other  articles  or  necessaries  "  do  not  include  articles  of  mere  fancy, 
taste  or  convenience.    Ibid. 

The  term  "  necessaries  '*  may  Include  things  other  than  household  and 
kitchen  furniture.  It  may,  for  example,  include  the  tools  of  a  tradesman 
and  the  books  of  a  professional  man.    In  re  W.  H.  Thiell,  4  Biss.  241. 

Cases  may  exist  where  a  moderate  quantity  of  material  for  carrying  on 
a  trade  may  be  fairly  comprehended  under  the  term  *'  other  articles."    Ibid. 

The  phrase  "  other  articles "  does  not  include  manufactured  articles 
kept  for  sale.    Ibid. 

A  cow  may  or  may  not  be  necessary,  according  to  circumstances.  In  re 
Ziba  Williams,  5  Law  Rep.  155. 

A  pew  can  not  be  set  apart  as  a  necessary.  It  Is  no  more  than  desirable 
or  convenient.    In  re  E.  D.  Comstock,  2  N.  Y.  Leg.  Obs.  326. 

The  auction  stand  and  fiag  of  an  auctioneer  may  be  exempt,  as  things 
fn  daily  use  and  necessary  to  his  business.  In  re  Edward  H.  Ludlow,  1 
N.  Y.   Leg.   Obs.  322. 

Clocks  and  desks  which  are"  not  peculiar  to  the  bankrupt's  employment 
can  not  be  set  apart,  for  they  are  mere  conveniencies.    Ibid. 

A  fowling  piece,  fishing  tackle,  paintings  cr  breast-pins  are  not  neces- 
saries.   Ibid. 

The  common  implements  or  tools  of  trade  by  which  a  daily  support  is 
gained,  may  justly  be  ranked  as  necessaries.    Ibid. 

A  clock  is  not  a  necessary.    In  re  Ziba  Williams,  5  Law  Rep.  155. 

Silver  spoons  may  or  may  not  be  necessary,  according  to  circumstances. 
Ibid. 
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A  family  sewing  machine  may  be  set  apart  as  a  necessary  article.  In  re 
Graham,  2  Biss.  449. 

Provisions  may  be  allowed  as  necessary  articles.  In  re  Cobb,  1  B.  K  414; 
8.  c.  1  L.  T.  B.  59;  in  re  Edward  II.  Ludlow,  1  N.  Y.  Leg.  Obs.  322. 

The  term  **  other  articles  and  necessaries  "  can  not  be  so  construed  as 
to  embrace  land.  A  fair  and  proper  construction  of  this  section,  as  well 
as  the  true  spirit  and  object  of  the  law,  will  not  Justify  or  authorize  such 
an  exemption.  In  re  Thornton,  2  B.  R.  189;  s.  c.  8  A.  L.  Reg.  42.  Contra, 
in  re  Edwards,  2  B.  R.  (quarto)  109. 

Under  the  head  of  other  articles  and  necessaries,  money  may  be  allowed, 
for  it  not  infrequently  happens  that  money  is  quite  as  necessary  to  the 
temporary  subsistence  of  a  banlirupt  and  his  family  as  any  articles  that 
can  be  mentioned.  In  re  Thornton,  2  B..R.  189;  s.  c.  8  A.  L.  lieg.  42;  in  re 
Lawsou,  2  B.  R.  54;  in  re  Ira  Hay,  7  B.  R.  344;  in  re  Benjamin  B.  Grant,  2 
Story,  312;  in  re  James  Thompson,  13  B.  R.  300.  Contra,  in  re  Welch,  5 
B.  R.  348;  s.  c.  5  Ben.  230. 

When  the  money  is  the  proceeds  of  articles  which  could  and  ought  to  be 
set  apart  under  the  head  of  "  other  articles  and  necessaries,**  it  may  be 
exempt.  Tlie  items  of  the  property  that  has  been  sold  should  be  stated, 
so  that  it  may  be  determined  whether  they  come  within  the  description  of 
*•  othtT  articles  and  necessaries."    In  re  Welch,  5  B.  R.  348;  s.  c.  5  Ben.  230. 

A  j2:old  watch  or  breast-pin  is  not  wearing  apparel.  In  re  Edward  H. 
Ludlow,  1  N.  Y.  Leg.  Obs.  322. 

The  exemption  should  be  so  made  as  not  to  operate  adversely  to  the 
interests  of  the  creditors.     In  re  Edwards.  2  B.  R.  (quarto)  1UT>. 

When  the  property  is  iucapa!)le  of  division,  it  may  be  sold,  and  the 
exenii)tion  allowed  out  of  the  proceeds.  In  re  Jas.  B.  Brown,  3  B.  R.  250; 
s.  c.  2  L.  T.  B.  122;  s.  c.  1  C.  L.  N.  409. 

ITnder  the  provision  of  section  9S(;  the  practice  of  the  Federal  and  State 
courts  is  in  ^*Micral  i\w  same  as  to  the  exemption  of  the  property  of  debtors. 
In  re  Uuth,  1  B.  K.  IThl;  s.  c.  7  A.  L.  Reg.  l."'>7;  s.  c.  0  Phila.  438;  in  re 
Appold.  1  B.  U.  r»L'l:  s.  c.  (■»  Phila.  4(19;  s.  c.  1  L.  T.  B.  83. 

If  no  rule  lias  been  adopted  by  the  Federal  court  of  the  State,  no  exemp- 
tion can  be  rlaiined  under  section  9S<;.     In  re  E.  A.  Vogler,  8  B.  R.  132. 

The  property  exempt  ]»y  the  territorial  statutes  from  levy  and  sale  on 
execution  may  be  allowed.     In  re  MeKerdier  &  Pettigrew,  8  B.  R.  409. 

Exemptions  under  State  Laws.—  The  words  **  other  property  not  in- 
cluded in  the  t'oretroing  exceptions"  mean  property  other  than  and  not 
included  among  tlie  articles  set  apart  imder  the  first  clause,  and  embrace 
all  the  property,  wlietlicr  of  tlie  same  or  a  dilTi-rent  kind,  which  is  by 
State  law  exempted  from  forced  sale.    In  re  Irwin  I>avis,  2  Saw.  255. 

Tlie  assi.Lrnee  can  not  set  a])art  t(»  tlie  lianluMii)t.  under  the  State  law, 
any  in-operty  sitccilically  exempted  by  tlie  banlvrtiptc  y  act.  but  he  may  set 
apart  any  jiroperty  not  so  designated.  It  is  not  necessary  that  the  State 
law  should  name  spcclticnlly  tlie  articles  of  property  exempted  by  it.  In 
re  F(vly.  3  R.  R.  «;«;:  s.  c.  Ki  Pitts.  L.  .1.  291. 

The  system  of  l)anlxrn]»tcy  is.  in  a  relative  sense,  uniform  throughout 
the  United  States,  ^^\\^^n  the  assiiznee  takes  in  each  State  whatever  would 
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have  been  available  to  the  recourse  of  execution  creditors  if  the  bankruptcy 
law  had  never  been  passed.  Though  the  States  vary  in  the  extent  of  their 
exemptions,  yet  wliat  remains  the  bankruptcy  law  distributes  equally 
among  the  creditors.  The  bankruptcy  act  does  not  in  any  way  vary  or 
change  the  rights  of  the  parties.  All  contracts  are  made  with 
reference  to  existing  laws,  and  no  creditor  could  recover  more  from 
his  debtor  than  the  unexempted  part  of  his  assets,  and  as  the  thing  is  at- 
tained by  the  bankruptcy  law,  it  is  uniform.  In  re  Beckerkorb,  4  B.  R* 
203;  s.  c.  1  Dillon,  45;  s.  c.  1  L.  T.  B.  241;  in  re  Jordan,  8  B.  R.  180;  in  re 
Appold,  1  B.  R.  621;  s.  c.  6  Phlla.  469;  s.  c.  1  L.  T.  B.  83;  in  re  Ruth,  1  B. 
R,  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6  Phila.  438;  in  re  Wylie,  5  L.  T.  B.  330; 
In  re  Daniel  Deckert,  10  B.  R.  1;  s.  c.  1  A.  L.  T.  (N.  S.)  336;  s.  c.  9  A.  L.  J. 
390;  s.  c.  6  a  L.  N.  310. 

A  bankruptcy  law  to  be  constitutional  must  be  uniform,  and  whatever 
rule  it  prescribes  for  one,  it  must  for  all.  If  it  provides  that  certain  kinds 
of  property  shall  not  be  assets  under  the  law  in  one  place,  it  must  make 
the  same  provision  for  every  other  place  within  which  It  is  to  have  effect. 
The  provision  that  in  each  State  property  specified  In  the  laws  thereof, 
whether  actually  exempted  by  virtue  thereof  or  not,  shall  be  exempted,  is 
unconstitutional  and  void.  In  re  Daniel  Deckert,  10  B.  R.  1;  s.  c.  1  A.  L.  T. 
(N.  S.)  336;  s.  c.  9  A.  L.  J.  390;  s.  c.  6  a  L.  N.  310;  in  re  Kerr  &  Roach,  9 
B.  IL  566;  in  re  Geo.  W.  Dlllard,  9  B.  R.  8;  s.  c.  6  I>.  T.  B.  490;  in  re  George 
Duerson,  13  B.  R.  183;  in  re  Shipman,  14  B.  R.  570;  Bush  v.  Lester,  15 
B.  R.  36;  B.  c.  55  Ga.  579.  Contra,  in  re  Kean  et  aL,  8  B.  R.  367;  In  re 
John  W.  Smith,  8  B.  R.  401;  s.  c.  6  O.  L.  N.  33;  in  re  Willis  A.  Jordan,  10 
B.  R.  427;  in  re  John  W.  A.  Smith,  14  B.  R.  295;  s.  c.  2  Woods,  458. 

The  uniformity  required  Is  as  to  the  general  policy  and  operation  of  the 
law.  The  bankruptcy  act  in  some  minor  particulars  must  necessarily 
operate  differently  in  the  different  States.  Thus,  the  bankruptcy  law  re- 
gards as  valid  the  legal  and  equitable  liens  existing  by  law  in  the  several 
States,  and  as  the  nature,  force,  and  effect  of  such  liens  are  dependent 
upon  the  local  laws,  they  will  In  some  respects  be  different  in  the  different 
States.    In  re  Jordan,  8  B.  R.  180. 

When  the  property  is  Incumbered  by  a  lien,  it  Is  only  the  bankrupt's 
sub  modo.  The  lien  creditor  has  a  vested  Interest  in  it  also,  and  the  bank- 
rupt can  only  be  allowed  an  exemption  out  of  such  estate  as  remains  to 
him  after  the  vested  Interests  of  others  have  been  satisfied.  In  re  Geo.  W. 
Dlllard,  9  B.  R.  8;  &  c.  6  L.  T.  B.  490;  in  re  Daniel  Deckert,  10  B.  R,  1;  s.  c. 
1  A.  L.  T.  (N.  &)  336;  s.  c.  9  A.  L.  J.  390;  s.  c.  6  C.  L.  N.  310.  Contra,  in  re 
Jordan,  8  B.  R.  180;  in  re  Kean  et  al.,  8  B.  R.  367;  in  re  John  W.  Smith, 
8  B.  R,  401;  ».  c.  6  C.  Lr.  N.  33;  in  re  Jared  Everett,  9  B.  R.  90. 

A  State  exemption  law  which  attempts  to  divest  a  prior  judgment  lien 
Impairs  the  obligation  of  contracts,  and  is  unconstitutional.  In  re  Jared 
Everett,  9  B.^R.  90. 

An  act  of  Congress  can  not  give  validity  to  a  State  law  which  is  uncon- 
stitutional.   In  re  Geo.  W.  Dlllard,  9  B.  R.  8;  s.  c.  6  L.  T.  B.  490. 

The  establishment  of  a  uniform  system  of  bankruptcy  Involves  the  idea 
of  a  discharge  greater  or  less  from  precedent  obligations.    So  far  Congress 
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has  the  right  to  impair  the  obligation  of  contracts.  It  is  also  clearly  within 
the  competency  of  Congress  to  grant  a  retrospective  exemption,  so  as  to 
discharge  antecedent  obligations.  Congress  may,  if  it  chooses,  insert  a 
homestead  provision,  making  it  good  against  debts  already  contracted, 
although  its  inevitable  effect  would  be  to  impair  the  obligation  of  contracts, 
for  the  simple  reason  that  the  power  to  such  an  end  is  expressly  given  by 
the  Constitution.  Congress,  in  the  enactment  of  a  bankruptcy  law,  has  the 
power  to  make  exemptions  embracing  past  as  well  as  future  debts.  In  re 
Wylle,  5  L.  T.  B.  330;  in  re  Kean  et  al..  8  B.  R.  367;  in  re  E.  A.  Vogler,  8 
B.  R.  132;  in  re  John  W.  Smith,  8  B.  B.  401;  s.  c.  6  O.  L.  N.  33;  in  re  Jared 
Everett,  9  B.  R.  90. 

The  relation  of  the  bankrupt  to  his  property  is  fixed  in  voluntary  bank- 
ruptcy the  moment  he  flies  his  petition,  and  in  involuntary  bankruptcy  as 
soon  as  he  is  adjudicated  a  bankrupt.  The  rights  of  his  creditors  to  his 
estate  are  determined  at  the  same  time.  Wliat  the  homestead  exemptions 
are  at  these  times  both  the  bankrilpt  and  liis  creditors  are  presumed  to 
know.  He  petitions  and  tliey  resist,  or  they  petition  and  he  resists,  with  a 
full  knowledge  of  the  then  existing  law  of  bankruptcy.  Every  bankrupt 
and  his  creditors  are  concluded  as  to  his  and  their  interest  In  the  estate  by 
the  law  of  bankruptcy  then  existing.  What  is  then  surrendered  must  be 
distributed,  and  what  is  then  exempt  he  may  retain.  In  re  Geo.  W.  Dillard, 
9  B.  R.  8:  s.  c.  6  L.  T.  B.  4IM):  iu  re  Kerr  &  Roach,  9  B.  R.  5(>6.  Contra, 
In  re  E.  A.  Vogier,  8  B.  R.  132;  in  re  Kean  et  al.,  8  B.  R.  307;  in  re  Wylie, 
5  L.  T.  B.  :VMl 

When  Congress  chooses  to  add  to  its  own  list  of  exemptions  further 
exemptions  under  tlie  State  laws,  it  refers  the  Federal  courts,  in  their  ac- 
tion thereupon,  to  the  State  laws.  A  statute  consists  not  merely  of  its 
terms,  Init  of  the  judicial  exjmsitious  thereof.  If  a  law  of  the  State  has 
been  construed  by  the  higliest  court  of  tlie  State,  the  Feilerai  courts  are 
bound  l)y  tliat  construction.     In  re  Wylie.  .">  L.  T.  B.  330. 

A  bankrupt  is  entitled  to  the  exemption  allowed  bj'  the  State  laws  in 
force  in  1S71.  althmiL'^h  those  laws  have  since  Ikh'U  amended  so  as  to  reduce 
the  nnidunt.     In  re  Albert  Cohen,  3  l)illon,  21 K"). 

If  the  State  law  was  chauircd  duriuLr  the  year  1S71,  the  exemption  can 
only  be  alhnvctl  acconlhiir  to  the  law  that  was  in  force  at  the  close  of  the 
year.     In  re  Anthony  P.acr,  14  H.  U.  t)7. 

The  bankrupt  can  not  claim  any  excni])tion  out  of  property  conveyed 
away  prior  to  the  coininonceinent  of  proceedings  in  bankruptcy.  In  re 
Jared   Kvcrctr,  9  H.   U.  9(>. 

WlH*re  a  homestead  lias  l)e(^n  duly  allotted  under  the  State  law,  and 
there  is  no  fraud,  such  alloiujent  will  lie  reco^^nized  and  allowed.  In  re 
K.  A.  Vo^rler.  S  H.  U.  l.VJ. 

\\^iiere  an  allot ineiit  has  not  been  made  previous  to  the  commencement  of 
|)ro( cediii^is  in  bankruptcy,  the  homesti'ad  may  l>e  ascertained  and  set 
apart  ]\y  the  assiiniee.     Ibid. 

Wh(M-e  no  fraud  is  allcL^d,  an  allotment  of  a  homestead  under  a  State 
law  will  Ui>\  he  set  aside  for  mere  excess  of  vnlue.  Where  fraud,  com- 
plicity, r.r  irreuidarity  are  alle;rcd  and  established  by  proper  special  pro- 
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ceedings,  the  allotment  of  homestead  may  be  set  aside  In  the  State  courts, 
and  In  such  cases  similar  relief  will  be  furnished  in  the  bankruptcy  court. 
Mere  excess  of  value  in  the  allotment  is  not  fraud,  and  to  successfully  Im- 
peach such  proceedings  it  must  be  shown  that  the  debtor  by  some  fraudu- 
lent representation  or  deception,  or  by  complicity  with  the  appraisers, 
procured  such  excessive  allotment.    In  re  Jack  Hall,  9  B.  Bw  3(36. 

A  judgment  of  the  court  of  ordinary  allowing  an  exemption  creates  a 
lien  upon  the  property  set  apart.  An  appeal  does  not  vacate  but  merely 
suspends  the  judgment  until  the  case  is  reviewed  and  passed  upon  by  the 
appellate  court.  If  the  judgment  was  rendered  prior  to  the  commence- 
ment of  proceedings  in  bankruptcy,  the  assignee  should  become  a  party  to 
the  proceedings  on  appeal  if  he  desires  to  contest  it.  In  re  Moseley,  Wells 
&  Co.,  8  B.  R.  20a 

The  allowance  of  the  exemption  in  the  bankruptcy  court  does  not  affect 
the  property  with  the  local  restrictions  in  regard  to  title  and  power  of  dis- 
position as  if  it  had  been  set  apart  under  the  State  law.  Farmer  v.  Taylor, 
15  B.  R.  515;  s.  c.  56  Ga.  559. 

The  property  exempted  by  this  clause  is  in  addition  to  that  exempted 
by  the  preceding  clauses.  In  re  Ruth,  1  B.  K  154;  s.  c.  7  A.  L.  Reg.  157; 
8.  c.  6  Phila.  438;  in  re  Cobb,  1  B.  R.  414;  s.  c.  1  L.  T.  B.  59. 

If  the  State  law  allows  personal  property  to  a  certain  amount  to  be 
selected  by  the  debtor,  he  may  claim  that  amount  in  addition  to  what  Is 
allowed  by  the  bankruptcy  law  Itself.  In  re  Hezeklah,  11  B.  R.  573;  s.  c. 
2  Dillon,  551. 

The  bankruptcy  act  expressly  limits  the  exemptions  to  be  allowed  a 
bankrupt  in  bankruptcy  to  the  State  exemption  laws  in  force  in  1871. 
When  his  wife  makes  an  application  in  the  State  court  to  have  the  home- 
stead set  apart  on  the  same  day  that  he  files  his  petition,  the  exemption 
may  be  considered  as  a  transfer  which  is  void  under  section  5129.  The 
survey  and  setting  apart  of  the  homestead  by  the  State  court  after  the 
commencement  of  proceedings  in  bankruptcy  are  null  and  void.  In  re 
Askew,  3  B.   R.  575. 

The  exemptions  are  regulated  by  the  laws  of  the  State  where  the  bank- 
rupt has  his  domicile,  although  the  proi)erty  is  located  in  another  State. 
In  re  W.  S.  Stevens,  5  B.  R.  298;  s.  c.  2  Biss.  373. 

As  to  the  subjects  of  the  claim  for  an  exemption  under  the  State  law,  the 
only  function  of  the  assignee  is  to  see  to  their  proper  appraisement  In 
seeing  to  it,  he  should  proceed  as  conformably  to  the  laws  of  the  State  as 
may  be  possible.  In  re  Ruth,  1  B.  K  154;  s.  c.  7  A.  L.  Reg.  157;  s.  c.  6 
Phila.  438;  Fehley  v.  Barr,  66  Penn.  196;  in  re  Feely,  3  B.  R.  66;  s.  c.  15 
Pitts.  L.  J.  291;  in  re  Kean  et  al.,  8  B.  R  367. 

A  waiver  by  the  bankrupt  of  his  homestead  rights  in  favor  of  a  particular 
creditor,  does  not  confer  any  special  rights  upon  his  general  creditors,  nor 
opeate  in  their  favor.  The  bankrupt  is,  therefore,  entitled  to  his  exemp- 
tion, although  the  land  is  subject  to  a  mortgage  wherein  the  homestead  is 
waived.  In  re  Poleman,  9  B.  R.  376;  s.  c.  5  Biss.  526;  in  re  Jones,  2 
Dillon,  243;  Rix  v.  Capitol  Bank,  2  Dillon,  367. 
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If  the  homeRtead  is  subject  to  a  mortgage,  the  amount  will  be  allowed 
out  of  the  equity  of  redemption.  In  re  Poleman,  9  B.  R.  376;  s.  c.  5  Biss. 
«26;  in  re  Charles  C.  Pratt,  1  Cent.  L.  J.  2iK):  s.  c.  7  Pac.  L.  R  202. 

If  personal  property  is  covered  by  a  mortgage,  the  assignee  may  sell  it 
for  the  purpose  of  liquidating  the  mortgage,  and  the  bankrupt  may  then, 
without  a  previous  demand,  claim  his  exemption  out  of  the  proceeds.  In 
re  Henry  May,  2  C.  L.  B.  152. 

No  exemption  can  l)e  allowed  to  a  partner  out  of  the  firm  property 
until  all  the  partnei'sliip  creditors  are  paid  in  full.  In  re  J.  S.  &  J.  Price, 
'C  B.  K.  4<K);  in  re  Handlin  &  Venny,  12  B.  R.  49;  s.  c.  3  Dillon,  290;  in  re 
Rlodgett  &  Sandford,  10  B.  R.  145;  iu  re  D.  H.  Tonne,  13  B.  R  170;  in  re 
'Stewart  &  Newton,  13  B.  R.  21K);  in  re  Boothroyd  &  Gibbs,  14  B.  R. 
223.  Contra,  in  re  Rupp,  4  B.  R.  95;  s.  c.  2  L.  T.  B.  123;  in  re  Young  et  al., 
3  B.  R.  440;  in  re  McKerchor  &  Pettigrew.  8  B.  R.  409;  in  re  S.  H.  lUchard- 
son  &  Co.,  11  B.  R.  114;  s.  c.  7  O.  L.  N.  62. 

If  an  insolvent  firm  transfer  a  note  to  one  partner,  who  purcha.ses  land 
therewith,  he  can  not  claim  that  as  a  homestead.  In  re  Boothroyd  & 
<Jibl>s,   14   B.   R.   22:5. 

One  of  two  or  more  partners  can  not  have  a  portion  of  the  partnership 
t^ffocts  set  apart  to  him  as  his  personal  property  exemption  without  the 
consent  of  the  other  partner  or  partners,  because  the  i)roperty  is  not  his. 
But  if  the  other  partner  or  partners  consent,  then  it  may  be  done.  The 
<*reditors  of  the  firm  can  not  object,  because  they  no  more  have  a  lien  upon 
tlie  partnership  efifects  for  their  debts  than  creditors  of  an  individujil  have 
upon  his  efifects.    Burns  v.  Harris,  (57  X.  C.  140. 

A  partner  may  claim  a  homestead  wliere  the  house  was  built  on  the 
land  of  such  partner  with  partnershij)  funds,  with  the  knowledge  and 
consent  of  liis  copartner,  but  not  in  excess  of  the  debt  due  bj'  the  firm  to 
hini.  The  liouse  became  a  part  of  the  realty,  and  as  much  the  separate 
l)r()perty  of  the  i>artner  ns  the  realty  itself.  No  reimbursement  can  be 
i'laimed  by  (he  copartner  on  acconnt  of  such  use  of  the  firm  funds,  because 
the  firm  owed  the  partner  in(»re  than  the  amount  of  the  funds  so  used. 
The  firm,  tlierefore.  has  not  only  no  interest  or  owniM-ship  in  the  house, 
but  no  clnim  for  rcinil»ursement.     In  re  .1.  F.  iV:  C.  R.  l*arks.  9  B.  R.  270. 

The  ownership  will  be  deemed  to  be  in  severalty,  although  the  title 
l)on(l  is  tnkcn  to  the  tirni.  if  \hv  partners  have  divided  the  land  and  euteriMl 
into  an  airj-ccnient  that  each  sliall  liohl  his  part  in  severalty.  Bartholomew 
V.  West.  S  n.  U.  1L»;  s.  c.  2  Dillon,  200. 

Where  the  Stjitc  laws  cxcnijit  a  certnin  amount  of  property,  real  or  per- 
sonal, and  the  bankrupt  has  nothing  but  claims  against  other  parties,  he 
can  not  liave  an  alU»wauc.e  of  money  equal  to  the  amount  exempted  imder 
tlic  State  laws.     In  re  Lawsun,  2  B.   U.  ."'•4. 

Kx]MM-Tant  interests  \\iii<Ii  can  not  be  sold,  even  though  they  may  be 
readied  liy  jiroper  ]u-oress  in  ilic  State  <*ourt,  may  be  exempt.  In  re  Erben. 
2  U.  K.  1S1;  s.  c.  s  A.  L.  Keir.  :U:  in  re  P.enuett.  2  B.  R.  ISl;  s.  c.  8  A.  L.  Reg. 

34:  -J.")  Pitts.  1..  .7.  :no. 

AN  here,  by  tlie  Slate  Iriw.  real  estate  to  a  certain  amount  is  exempted 
from  levy  and  sale,  pnjvidrd  tlic  debtor  comply  with  certain  requirements. 
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and  the  bankrupt  has  failed  to  oomply,  no  property  can  be  claimed  as 
exempted  under  that  law.  In  re  Farish,  2  B.  R.  168;  in  re  Jackson  & 
Pearce,  2  B.  R.  508;  In  re  Gainey,  2  B.  R.  525. 

A  law  which  exempts  property  from  debts  existing  at  the  time  when  the 
homestead  is  set  apart  is  unconstitutional  and  void,  as  it  Impairs  the 
obligation  of  contracts.    Kelly  v.  Strange,  3  B.  R.  a 

A  homestead  law  is  unconstitutional  so  far  as  it  afTects  debts  con- 
tracted after  its  adoption.    In  re  Henkel,  2  B.  R.  546;  2  Saw.  805. 

If  a  decree  for  alimony  is  a  lien  on  land,  the  exemption  will  be  made 
subject  to  the  wife*s  right  of  alimony.    In  re  Edward  Garrett,  11  B.  R.  493. 

But  property  mortgaged  to  secure  a  loan  before  the  passage  of  the  State 
exemption  law  may  be  exempted,  eyen  though  the  mortgage  debt  is  not 
paid.  This  right  is  given  to  the  bankrupt  by  the  bankruptcy  act.  In  re 
Jas.  B.  Brown,  3  B.  IL  250;  s.  c.  2  L.  T.  B.  122;  s.  c.  1  C.  L.  N.  409. 

The  exemption  is  a  fixed  and  determinate  right,  and  not  dependent  upon 
the  discretion  of  the  assignee  or  the  court.  When  the  claim  is  made  by  the 
bankrupt  before  sale,  though  not  recognized  by  the  assig^nee,  the  right  may 
be  asserted  against  the  proceeds  in  court  for  distribution.  In  re  Jones,  2 
Billon,  243. 

If  the  bankrupt  selects  money  or  personal  property  for  his  homestead, 
he  must  indicate  the  mode  in  which  it  shall  be  preserved  or  Invested  for 
the  use  of  himself  or  family,  as  a  homestead  provision,  subject  to  the 
limitations  of  the  State  law.    In  re  Kean  et  al.,  8  B.  R.  367. 

The  object  of  a  homestead  exemption  law  Is  as  much  to  protect  the  wife 
and  children  as  the  husband.  Mere  absconding  will  not  give  rise  to  a  pre- 
sumption of  a  fixed  intention  not  to  return.  While  the  family  remain  in 
the  State,  occupying  the  premises  as  a  home,  the  exemption  is  secured. 
Inasmuch  as  it  continues  to  be  owned  and  occupied  by  the  bankrupt  while 
his  family  resides  upon  it.  Their  occupancy  is  his  occupancy.  His  resi- 
dence is  where  his  family  reside.  In  re  Charles  O.  Pratt,  1  Cent.  L.  J.  200; 
a.  c.  7  Pac.  L.  R.  202. 

As  the  title  to  the  homestead  does  not  pass  to  the  assignee,  a  subsequent 
abandonment  of  it  by  the  bankrupt  gives  no  right  to  the  assignee.  Rix  y. 
Capitol  Bank,  2  Dillon,  367. 

The  proof  of  an  intention  to  abandon  the  homestead  should  be'  clear  and 
decisive.    Ibid. 

If  a  Judgment  is  docketed  before  the  execution  of  a  general  deed  of  trust 
to  secure  all  creditors,  the  Judgment,  with  its  priority,  remains  intact,  and 
no  exemption  cap  be  allowed  unless  there  is  a  surplus  after  paying  all 
the  debts.    In  re  W.  S.  Ooons,  5  C.  L.  N.  515. 

If  a  Judgment  is  subject  to  an  exemption,  the  exemption  can  be  claimed 
against  a  fi.  fa.,  for  it  is  an  emanation  from  the  Judgment,  and  its  lien 
falls  with  the  Hen  of  the  Judgment    In  re  Anon.,  5  C.  L.  N.  515. 

If  the  bankrupt  sella  his  homestead  and  moves  Into  his  store,  under  a 
scheme  to  defraud  his  creditors,  he  can  not  claim  the  latter  as  a  home- 
stead, for  he  has  no  right  to  shift  his  homestead  to  the  prejudice  of  his 
creditors  and  in  violation  of  the  principles  of  fair  dealing.  In  re  Geo.  O. 
Wright,  8  B.  R.  430;  s.  c.  3  Biss.  359. 
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Although  a  bankrupt  upon  becoming  Insolvent  moves  into  a  block 
erected  tor  business  purposes  and  not  in  any  manner  constructed  so  as  to 
have  the  appearance  or  character  of  a  dwelling-house,  yet  he  can  not 
claim  it  as  exempt  under  the  laws  of  Wisconsin.  In  re  Lammer,  14  B.  R. 
4G0;  s.  c.  8  C.  L.  N.  380;  s.  c.  3  Cent  L.  J.  574. 

A  bankrupt  may  enforce  a  trust  deed  assigned  to  him  with  his  homestead 
and  as  a  muniment  of  his  title.    Holloman  v.  White,  41  Tex.  52. 

W'hen  stock  out  of  the  State  is  brought  into  the  State  and  mixed  with 
other  goods  without  any  fault  of  the  bankrupt,  the  two  should  be  taken  as 
together  (joustituting  the  stock  in  trade  of  the  bankrupt.  In  re  Jones,  2 
Dillon,  243. 

If  a  party  who  has  executed  a  mortgage  to  secure  future  advances  sub- 
sequently declares  a  homestead  on  the  premises  so  mortgaged,  and  then 
obtains  further  advances  without  disclosing  the  fact  that  he  has  thus 
declared  a  homestead,  the  mortgagee  will  be  protected  for  any  advances 
made  without  notice  of  the  declaration  of  a  homestead.  In  re  Haake,  7 
B.  II.  Gl ;  s.  c.  2  Saw.  231. 

Exemption  laws  founded  on  the  humane  policy  of  making  provision  for 
the  siipiKjrt  of  tlie  poor  man  and  his  family  are  to  be  liberally  rather  than 
strictly  construed.  They  should  receive  such  fair  construction  as  will 
best  promote  the  beneficent  intention  of  the  legislature.  In  re  Jones«  2 
Dillon,  243;  in  re  McKercher  &  Pettigrew,  8  B.  R.  409;  in  re  E.  A.  Vogler, 
8  B.  K.  182. 

If  a  debtor  has  two  pairs  of  oxen  in  his  possession,  the  title  to  one  of 
which  is  to  remain  in  the  vendor  until  paid  for,  the  other  is  his  only  pair 
of  oxen,  and  is  exenii)t  under  the  laws  of  Vermont.  Wilkinson  v.  Wait, 
44  Vt.  508. 

In  reuusylvania  tlie  right  of  exemption  does  not  affect  or  impair  the 
vendor's  lien  for  tlie  purchase  money,  and  can  not  be  set  up  against  his 
judjrmeiit.     Feliley  v.  Barr,  <;t>  Penn.  10i>. 

Tlie  constitution  of  Virginia  took  effect,  so  far  as  it  relates  to  the  pro- 
vision for  exemptions,  on  .Inly  (J.  1S()0.  It  follows  that  the  exemption  laws 
passed  to  give  effect  to  tliat  are  to  become  operative  from  that  date.  In 
re  Daniel  Deckert,  10  B.  R.  1;  s.  c.  1  A.  L.  T.  (N.  S.)  3,%;  s.  c.  G  CD. 

N.  :niK  s.  c.  0  A.  Tv.  J.  :m). 

The  constitution  of  Vir^'inia  grants  tlu^  exemption  as  a  privilege  to  the 
hoiiseliolder.  It  declares  tliat  he  sliall  l)e  entitled  ti>  hold  property  to  be 
selected  by  him.  AA'licther  he  will  make  his  claim  or  not  is  optional  with 
him.  lie  may.  therefore,  waive  his  riirlit  to  the  exemption.  In  re  Joseph 
Solomon.  10  B.  H.  0:  s.  c.  1  A.  L.  T.  (N.  S.^  :r>l:  s.  c.  0  A.  L.  .1.  301. 

The  act  of  ('on;rrcss.  passiMl  June  27),  ^S^)S,  (l.">  Stat.  73),  approving  of  the 
constitutirui  of  tlic  State  of  North  Carolina,  did  not  alter  or  affect  the  pro- 
vision of  tills  sccticn  in  rcsi^n-t  to  (^xeniiitions.  No  amendment  of  the 
bankruptcy  law  was  intended  by  the  act  of  acceptance,  nor  did  that  act 
have  tliat  effect.    In  re  Archibald  McT.ean.  2  B.  R.  507. 

In  Nortli  Carolina,  the  law  of  February.  ISr.T.  entitled  ".\n  act  restoring 
to  niarri(Ml  wnnieu  their  eoninion-law  rinlit  of  dower."  declaring  that  the 
dower  shall  be  lai<l  off  before  anv  sale  can  be  made  on  execution  in  the 
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lifetime  of  the  husband,  is  only  an  effort  to  create  a  new  and  additional  ex* 
emption,  and  to  this  extent  is  unconstitutional  and  void  as  to  debts  existing 
at  the  time  of  the  passage  of  that  law.  The  law  of  1868  has  the  same 
purport,  and  must  be  similarly  construed.    Kelly  v.  Strange,  3  B.  R.  8. 

The  vendor's  lien  was  not  preserved  by  the  code  which  went  into  force 
In  Georgia  on  the  1st  of  January,  1863.  Courts  will  presume  that  the  prop- 
erty which  has  been  set  apart  to  the  bankrupt  Is  property  that  was  ex- 
empt, and  that  the  banlcruptcy  court  saw  to  It  that  all  the  requisites  neces- 
sary to  make  Its  Judgment  binding  were  complied  with.  A  judgment  ren- 
dered upon  a  note  for  the  purchase  money,  prior  to  the  filing  of  the  petition, 
can  not  be  enforced  against  the  land,  and  the  fact  that  the  creditor  did 
not  prove  his  claim  is  of  no  avail.    Rushin  v.  Gauze,  41  Ga.  180. 

Under  the  laws  of  Georgia,  there  is  no  property  or  right  of  property  In 
the  family  until  the  homestead  is  laid  off.  The  right  of  the  wife  and  fam- 
ily to  a  homestead  does  not  stand  on  the  footing  of  an  equitable  title  or 
Hen,  which  follows  the  property  Into  the  hands  of  a  purchaser  with  no- 
tice. It  is  a  right  which  depends  for  its  existence  upon  the  Judgment  of  a 
court.  If  the  husband  is  declared  a  bankrupt  before  a  homestead  is  set 
apart,  the  right  of  the  wife  and  family  is  a  matter  for  the  adjudication  of 
the  bankruptcy  court,  and  the  State  courts  have  no  Jurisdiction  over  the 
same.  The  true  course  for  them  to  pursue  is  to  present  their  claims  to  the 
bankruptcy  court,  not  as  an  exemption  of  the  husband's  property,  but  as  a 
claim  of  their  own.  Woolfolk  v.  Murray,  10  B.  R.  540;  s.  c.  44  Ga.  133; 
Lumpkin  v.  Eason,  10  B.  R.  540;  s.  c.  44  Ga.  339. 

Under  the  laws  of  Georgia,  real  estate  mortgaged  by  the  vendee,  at  the 
time  of  the  purchase,  to  the  vendor,  to  secure  the  payment  of  the  purchase 
money,  can  not  be  daimed  as  exempt  from  the  claim  of  the  mortgagee 
tmtil  the  mortgage  debt  is  paid;  such  property  can  not  be  exempted.  In 
re  Whitehead,  2  B.  R.  590. 

Under  the  laws  of  Georgia,  to  constitute  a  head  of  a  family  it  is  not 
necessary  that  a  man  shall  have  either  a  wife  or  a  child.  If  he  resides  in 
a  house  of  which  he  is  proprietor,  and  has  no  other  Inmates  than  hired 
servants,  he  is  in  law  the  head  of  a  family.  When  the  bankrupt  rents  a 
house,  hires  servants,  and  allow^s  an  adopted  daughter  and  her  chUdran  to 
live  with  him,  he  Is  entitled  to  the  exemption  allowed  to  the  head  of  a 
family,  but  he  is  not  entitled  to  any  enlargement  of  his  exemption  on  ac- 
count of  the  children.    In  re  Wm.  Taylor,  3  B.  B.  158. 

Under  the  constitution  of  Florida,  the  bankrupt's  shop,  store,  mill  or 
farm,  where  he  pursues  his  usual  trade  or  avocation,  if  connected  with 
and  adjacent  to  his  dwelling  is  included  in  his  homestead.  Greely  v. 
Scott,  12  B.  R.  248;  s.  c.  2  Woods,  657. 

Under  the  laws  of  Kentucky,  a  homestead  can  not  be  acquired  by  a 
mere  naked  intention.  The  present  purpose  to  erect  at  a  future  time  a 
dwelling-house  on  land  and  to  occupy  it  as  a  home  is  not  sufficient  to  con- 
stitute a  homestead  in  it.  There  must  be  a  dwelling-house  on  it  which  is 
occupied  or  has  been  occupied,  and  which  has  not  been  abandoned,  or  to 
which  at  least  the  bankrupt,  if  he  has  never  occupied  it,  looks  as  his  home. 
In  re  Geo.  T.  Duerson,  13  B.  R.  183. 
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If  a  bankrupt  under  the  laws  of  Texas  acquires  a  right  to  a  rural  home- 
stead, the  subsequent  extension  of  the  limits  of  a  city  so  as  to  embrace  a 
part  thereof  does  not  affect  his  right.     In  re  W.  C.  Young,  15  B.  R.  205. 

Under  the  State  law  in  Texas,  an  unmarried  man  who  keep  a  house, 
and  has  orphan  children  apprenticed  to  him,  is  not  entitled  to  the  home- 
stead allotted  to  a  family.  He  is  entitled  to  fifty  acres  under  the  act  of 
1839.     In  re  Summers.  3  B.  R.  H4. 

Under  the  laws  of  Texas,  a  homestead  can  not  be  claimed  by  the  bank- 
rupt to  the  prejudice  of  aveudor*s  lieu  thereon.  In  re  Hutto,  3  B.  R.  787; 
s.  c.  1  L.  T.  B.  220;  3  L.  T.  B.  197. 

Under  the  laws  of  California,  a  homestead  may  be  declared  at  any  time 
before  the  lien  of  a  Judpmeiit  has  actually  attached  to  the  land.  In  re 
Henkel,  2  B.  R.  540;  s.  c.  2  Saw.  305. 

A  person  Indebted,  or  even  insolvent,  may  apply  his  property  to  the  ac- 
quisition of  a  homestead,  or  the  discliarge  of  incumbrances  thereon,  with- 
out deprivinfr  it  of  the  exemption  from  forced  sale  by  law.  In  re  Henkel» 
2  B.  R.  540;  s.  c.  2  Saw.  305.    Contra,  in  re  Boothroyd  &  Gibbs,  14  B.  R.  223. 

If  the  bankrupt  has  placed  a  mortpajrt*  on  his  homestead  to  the  amount 
of  the  full  value  tliercof,  tlie  bankrui)t  under  the  laws  of  Ohio  is  entitled  ta 
an  exemption  of  {?.jOO  out  of  the  personal  property.  In  re  Henry  May,  2 
C.  L.  B.  152. 

Under  the  laws  of  Oliio,  providing  that  a  certain  amount  of  real  estaie 
r.sed  as  a  homestead,  shall  be  exempt  from  sale  on  execution,  the  debtor 
does  not  acquire  in  the  homestead  so  set  off  to  him  a  fee-simple  absolute 
title,  but  he  possesses  only  a  qualitieil  rijrht.  a  right  to  possess  and  occupy 
it  so  louix  as  he  uses  it  as  a  lioniestead  for  his  family,  and  otherwise  com- 
plies with  the  re<iuirtinents  of  the  law.  Tlie  remainder  or  reversion  in 
siicli  property,  after  tliat  rij^lit  is  ended,  Ih'Ioujis  to  his  creditors,  and  passes 
by  tlie  assignment  to  the  assi^'uee,  who  may  sell  the  same.  In  re  John 
Watson,  2  H.  H.  57(»;  s.  c.  2  U.  T.  B.  1)3. 

lender  tlie  laws  of  Indiana,  a  bankrupt  is  not  entitled  to  an  exemption  as 
against  a  jutlirnu^nt  for  daniniree  and  costs  in  an  action  of  replevin.  In  re 
Jolin  Owens,  12  H.  K.  51S;  s.  c.  (»  Biss.  432. 

In  Missouri,  a  Imnknipt  is  entitled  to  liave  a  homestead  set  apart  in  the 
leasehold  estate  owned  l>y  liini  at  the  time  he  was  declared  bankrui)t,  if 
ho  is  the  head  of  a  family.  In  re  Beckerkorb,  4  B.  R.  203;  s.  c.  1  Dillon.  45; 
s.  c.  1  L.  T.  B.  211. 

It  is  lawful  i\\u\  projicr  when  there  is  no  individual  ownership  by  the 
liead  of  a  family  of  the  property  rii'erred  to  in  se<'tion  11,  chapter  tvj.  of 
lh(^  lievised  SlatuK's  of  MJNsoni-i,  to  niakc^  the  allowance  out  of  partnership 
assets,  even  thoniih  they  are  not  .'^utlirjcnt  to  pay  all  the  partnership  debts. 
It  is  true  thrit  there  can  be  no  indivldnal  Intercast  of  Ji  partner  in  partner- 
sV.ip  pn)p(M*ty  until  pnrtnership  drbts  are  i>ai(l.  yet  his  right  of  exemption 
in  his  individnal  projxM'ty  disi-c'Liai'ds  the  otherwise  lej;al  rights  of  his  cred- 
itors.    Til  ro  Vouiii:  et  al.,  3  U.  li.  4U). 

Ill  IvMns.iR  a  ni(»r<han1  is  not  eniilled  to  an  exemption  of  ,$400  out  of  his 
stock  in  trade.     In  re  Sclnvartz.    1  B.  K.  r»R«^. 

A  merchant  tailnr  who  does  nut  sell  iroods  as  merchants  usually  do,  but 
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manufactures  them  for  customers  upon  special  orders  under  his  own 
superintendence,  is  entitled  to  the  exemption  of  $4(K),  under  the  laws  of 
Kansas.  The  fact  that  he  did  not  do  all  the  work  himself,  but  employed 
workmen,  makes  no  difference.    In  re  Jones,  2  Dillon,  ^3. 

Under  the  laws  of  Kansas,  the  whole  house  occupied  by  the  bankrupt  as 
a  home  is  exempt,  though  a  portion  of  it  may  be  used  and  may  have  been 
constructed  with  a  view  to  be  used  for  other  purposes.  In  re  Tertelling,  2 
Dillon,  339. 

In  order  to  come  within  the  provisions  of  the  homestead  laws  of 
Michigan,  the  dwelling-house  must  be  owned  by  the  occhpant,  as  well  a^ 
the  land  upon  which  it  is  located.    In  re  J.  F.  &  O.  R.  Parks,  9  B.  R.  270. 

Under  the  laws  of  Nebraska,  it  is  not  necessary  that  the  ownership  of 
the  land  must  be  of  the  full  legal  title.  It  is  sufficient  that  the  interest 
be  such  as  may  be  sold  on  execution  or  subjected  to  the  payment  of  debts. 
A  title  bond  makes  the  holder  the  owner  in  such  a  sense  as  to  entitle 
him  to  the  benefit  of  the  homestead  exemption.  Bartholomew  v.  West, 
8  B.  R.  12;  s.  c.  2  Dillon,  290. 

Practice  in  Making  Exemptions,  and  Exceptions  Thereto.— The  reg- 
ister does  not  hold  a  court  auxiliary  to  the  district  court.  His  duties  are 
purely  ministerial,  and  he  can  not  pass  upon  questions  of  fact,  except 
when  a  special  case  is  referred  to  him.  He  has  nothing  to  do  with  the 
report  of  exemption,  unless  it  is  referred  to  him,  and  certainly  has  no 
authority  to  take  testimony,  and  thereupon  determine  its  correctness. 
The  report  must  be  filed  in  court,  and  the  court  can  not  recognize  a  deposit 
of  it  with  the  register.  It  is  the  groundwork  for  movements  in  court,  and 
is  the  basis  of  a  contest  in  which  the  court  may. call  a  Jury  for  its  aid 
in  reviewing  the  discretion  and  Judgment  exercised  by  the  assignee  in 
setting  aside  and  Issuing  his  certificate  for  property  claimed  to  be  ex- 
empt under  State  laws,  or  otherwise.  If  tlie  court  does  not  have  upon  its 
files  a  report,  duly  and  properly  returned  according  to  law,  all  proceed- 
ings resting  thereon  are  irregular.    In  re  Cordes,  1  Pac.  L.  R.  165. 

Where  a  doubt  exists  as  to  whether  the  bankrupt  has  made  full  dis- 
closures of  all  his  property  in  his  schedules,  he  is  not  entitled  to  his  ex- 
emption until  after  his  last  examination.    In  re  Mastbaum,  2  W.  N.  479. 

A  proper  and  reasonable  construction  of  the  rule  requiring  the  assignee 
to  make  a  report  of  the  exempted  property  within  twenty  days  after  re- 
ceiving the  assignment,  demands  that,  where  the  property  to  be  exempted 
is  in  litigation,  the  time  shall  be  computed  from  the  date  of  the  final  de- 
cision of  the  court,  so  as  to  give  twenty  days  after  the  property  Is  ad- 
Judged  to  be  within  or  under  the  control  of  the  assignee.  In  re  D.  Shields> 
1  B.  R.  344. 

In  the  list  of  exceptions  the  value  of  the  articles  set  apart  should  be 
stated,  so  that  it  may  be  seen  whether  they  come  within  the  limitations 
of  the  act.    In  re  Graham,  2  Biss.  449. 

The  provisions  of  Rule  XIX,  requiring  the  assignee  to  report  to  the 
court  the  **  articles  set  oflP  to  the  bankrupt  under  the  fourteenth  section 
of  the  act,  with  the  estimated  value  of  each  article,"  evidently  refers  to 
the  "  necessary  household  and  kitchen  furniture,  and  other  articles  and 
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neoessarleB  not  exceeding  $500  In  value,"  which  the  assignee  is  by  that 
section  required  to  designate  and  set  apart,  and  not  to  real  estate  held  as 
a  homestead.  A  homestead  is  not  a  necessary  article  to  be  set  ofif  by  the 
assignee.  In  re  C.  Hunt,  5  B.  R.  493;  s.  c.  2  L.  T.  B.  197;  s.  c.  4  C.  L.  N. 
5;  s.  c.  2  rac.  L.  R.  146. 

The  auxiliary  *'  may,"  in  Rule  XIX,  allowing  creditors  to  file  excep- 
tions, is  not  to  be  taken  in  an  imperative  sense.  The  supreme  court  in- 
tended to  leave  a  discretion  with  the  circuit  and  district  court,  to  permit 
them  to  repair  accidents,  correct  mistakes,  and  prevent  frauds.  In  re 
Perdue,  2  B.  R.  183;  s.  c.  2  W.  J.  279. 

Where  an  attempt  is  made  to  exempt  a  species  of  property  that  can  not 
be  exempted,  it  is  not  necessary  in  order  to  defeat  the  exemption,  to  file 
exceptions  within  the  required  time.  No  exceptions  need  be  taken.  The 
title  to  property  so  attempted  to  be  exempted,  passes  to  the  assignee,  and 
remains  in  him  until  it  is  divested  in  some  one  of  the  ways  provided  by 
the  law.  Tlie  attempt  to  exempt  is  ineffectual.  The  creditors  may  except 
to  the  account  of  the  assigucH*,  if  he  omits  to  account  for  or  charge  him- 
self with  the  value  of  sucli  property.  In  re  Gainey,  2  B  R  525;  in  re 
Jackson  &  Pearce,  2  B.  R.  508;  in  re  Farisli,  2  B.  R.  laS. 

Where  the  exceptions  are  as  to  articles  comprehended  by  the  terms 
*•  houseliold  or  kitclieu  furniture,  or  other  articles  or  necessaries,"  they 
must  be  made  in  tlie  way,  and  also  in  the  time,  prescribed.  In  re  Gainey, 
2  B.  R.  525. 

Wliere  the  exceptions  go  to  the  title  to  the  exempted  property,  they 
need  not  be  filed  within  tlie  required  time.  In  re  Perdue,  2  B.  R.  183:  s.  c. 
2  W.  J.  279. 

Quaere,  Should  the  assignee  give  notice  to  the  creditors  that  he  has  filed 
his  report  of  articles  set  apart  for  tlie  bankrupt?     Ibid. 

The  assignee  is  not  obliged  to  designate  articles  on  which  there  is  no 
lien.  If  lu»  were,  the  bankrupt  might  have  nothing  exempted.  The  as- 
signee, nioreoviT.  is  not  a  judicial  ofiicer  to  determine  the  (luestion  of  lieu 
or  no  lien.  If  the  assignee  should  make  such  a  designation  of  exempted 
articles  as  would  by  rt-ason  of  the  incumbrances  on  those  articles,  be 
worthless  or  insufficient  to  fullill  the  benetifvnt  design  of  the  law  in 
making  exemptions,  tlie  bankrupt  could  obtain  redress  by  excepting  to 
lli<»  deterniiiiatiou  of  the  assignee.  Ills  appeal  from  the  assignee-  to  the 
court  would  bring  before  ilu»  court  the  whole  (piestion  of  the  existence  and 
aii'oiMit  of  tlie  liens.     In  re  ('.  II.  Preston.  {\  B.  R.  r)4.j. 

Where  the  exeiii|)iinn  under  the  Stat*»  law  is  absolute,  it  is  not  neces- 
sary in  order  to  i»reservi«  the  exeinptinn  that  th(»  bankrupt  shall  apply  to 
the  assignee  to  li:ive  the  i>roi)erty  selected  and  set  apart  as  a  home- 
stead.    Kix  v.  CaiMtol   Bank,  2   nillon. ';;<;7. 

'rh(»  decision  of  the  assiiiuee  can  only  be  reversed  on  an  exception  to 
it.  This  need  not  Im'  done  in  the  shape  of  a  foi'inal  bill  of  exceptions,  lu 
re  Piiihard  Prior.   1  P.iss.  LNi-J:  in  re  W.  II.  Tiiiell.  4  Biss.  241. 

'I"1h'  enurt  will  (hcni  th»'  allowniiee  made  l>y  the  assignee  to  be  reason- 
able .'iiu1  snit.'ible  uniil  tlie  contrary  is  sll^^^•n  by  some  appropriate  facts 
and  proofs.    In  re  /ilia  A\'inianis.  ,')  Law  Kep.  I.")."). 
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The  court  will  not  reverse  the  decision  of  the  assignee,  unless  it  plainly 
appears  that  he  has  abused  the  discretionary  power  confided  to  him. 
In  re  W.  H.  ThleU,  4  Blse.  241. 

Act  of  1898,  Ch.  7,  §  70.  Title  to  Property.— (a)  The  trustee 
of  the  estate  of  a  bankrupt,  upon  his  appointment  and  qualification, 
and  his  successor  or  successors,  if  he  shall  have  one  or  more,  upon 
his  or  their  appointment  and  qualification,  shall  in  turn  be  vested 
by  operation  of  law  with  the  title  of  the  bankrupt,  as  of  the  date 
he  was  adjudged  a  bankrupt,  except  in  so  far  a£  it  is  to  property  which 
is  exempt,  to  all  (1)  documents  relating  to  his  property;  (2)  interests 
in  patents,  patent  rights,  copyrights,  and  trade-marks;  (3)  powers 
which  he  might  have  exercised  for  his  own  benefit,  but  not  those 
which  he  might  have  exercised  for  some  other  person;  (4)  property 
transferred  by  him  in  fraud  of  his  creditors;  (5)  property  which 
prior  to  the  filing  of  the  petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him:  Provided,  That  when  any  bankrupt  shall  have 
any  insurance  policy  which  has  a  cash  surrender  value  pay- 
able to  liimself,  his  estate,  or  personal  representatives,  he  may, 
within  thirty  days  after  the  cash  surrender  value  has  been 
ascertained  and  stated  to  the  trustee  by  the  company  issuing  the  same, 
pay  or  secure  to  the  trustee  the  sum  so  ascertained  and  stated,  and 
continue  to  hold,  own,  and  carry  such  policy  free  from  the  claims 
of  the  creditors  participating  in  the  distribution  of  his  estate  under 
the  bankruptcy  proceedings,  otherwise  the  policy  shall  pass  to  the 
trustee  as  assets;  and  (6)  rights  of  action  arising  upon  contracts  or 
from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  property. 

(b)  All  real  and  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  three  disinterested  appraisers;  they  shall  be 
appointed  by,  and  report  to,  the  court.  Eeal  and  personal  property 
shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the 
court  for  less  than  seventy-five  per  centum  of  its  appraised  value. 

(c)  The  title  to  property  of  a  bankrupt  estate  which  has  been  sold, 
as  herein  provided,  shall  be  conveyed  to  the  purchaser  by  the  trustee. 

(d)  Whenever  a  composition  shall  be  set  aside,  or  discharge  re- 
voked, the  trustee  shall,  upon  his  appointment  and  qualification,  be 
"vested  as  herein  provided  with  the  title  to  all  of  the  property  of  the 
bankrupt  as  of  the  date  of  the  final  decree  setting  aside  the  com- 
position or  revoking  the  discharge. 
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(e)  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his 
property  w'hich  any  creditor  of  such  bankrupt  might  have  avoided, 
and  may  recover  the  property  so  transferred,  or  its  value,  from  the 
person  to  whom  it  was  transferred,  unless  he  was  a  bona  fide  holder 
for  value  prior  to  the  date  of  the  adjudication.  Such  property  may 
be  recovered  or  its  value  collected  from  whoever  may  have  received 
it,  except  a  bona  fide  holder  for  value. 

(f)  Upon  the  confirmation  of  a  composition  offered  by  a  bankrupt, 
the  title  to  his  property  shall  thereupon  revest  in  him. 

Act  of  18()7,  g  SO-iG.  All  the  pro})erty  conveyed  by  the  bankrupt 
in  frtiud  of  his  creditors;  all  rights  in  ecpiity,  choses  in  action,  patent 
rights  and  copyriglits;  all  debts  due  him,  or  any  person  for  his  use, 
and  all  liens  and  tiecurities  therefor;  and  all  his  rights  of  action 
for  ])roperty  or  estate,  real  or  })ersonal,  and  for  any  cause  of  action 
which  he  had  against  any  person  arising  from  contract  or  from 
the  unlawful  taking  or  detention,  or  injury  to  the  property  of  the 
bankni])t;  and  all  his  rights  of  redeeming  such  property  or  estate; 
together  with  the  like  right,  title,  ])()wer,  and  authority  to  sell, 
manage,  dispose  of,  sue  for,  and  recover  or  defend  the  same,  as  the 
bankrupt  might  have  had  if  no  assignment  had  been  made,  shall, 
in  virtue  of  the  ad ju(h cation  in  bankruptcy  and  the  appointment  of 
his  assignee,  but  subject  to  the  excej)tions  stated  in  the  preceding 
section,  be  at  once  vested  in  such  assignee. 

Statute  icvistMl  Mnrcli  2,  ISCT.  eh.  17«>.  S  14.  14  Stat,  522.  Prior  Stat- 
utt's  — April  4.  isoo.  eh.  V,K  §^  1:5,  17,  20,  44,  2  Stat.  2.1.  2(*,  27,  3::^:  Aug.  19, 
1S41,    eh.    1).    ^   ;5.   r.   Stat.   442. 

Such  powers  did  not  pass  by  law  of  1S4;7.  Jonc^s  v.  CMifton,  18  B.  U. 
12r>. 

Power  jriven  to  (M'stuis  que  trustent,  in  (IcmhI  of  trust  to  secure  a  debt, 
to  appoint  a  neAV  trustee  mi  failure  of  orijrinal  trustee  to  act,  is  a  personal 
trust  or  conlidciH-e  in  cestuis  (pie  trustent,  and  will  not  pass  to  their 
assiiiuec  in  Imnkrupicy.    Clark  et  al.  v.  Wilson  et  al.,  KJ  B.  R.  J5.">(J. 

.Tud.irnicnt  in  ]»<'is(iiiani  can  not  lu*  tak«'n  a.irainst  the  wife  of  a  bank- 
rupt, nr  hrr  exiMiilors,  for  tlie  value  of  real  or  personal  property  con- 
veyed to  lier  in  fraud  <»f  creditor.     Plnpps  v.   Sed;rwiek.   10  B.   R.  (*4. 

A  bankrupt  at  time  wlicn  free  from  debt,  and  without  contoniidation 
of  bankruptcy,  cdnvpycd  to  his  Avifo,  wiilidut  int(»rvention  of  a  trustee, 
(criain  lands  to  licr  scjjarMtc  use,  res(u-vin;r  tlh^  power  of  revocation  and 
a]»i»ointmcut  to  any  sucli  uses  or  ])ersoii  as  h«»  mi.irht  desijrnate.  Held. 
that  the  settlement  would  be  ujiheld  a.L'ainst  assi«rnee  in  bankruptcy. 
Jones  V.  riil'ion.   is  \\.  M.   iLTi. 

Oniissi<Mi  to  in^ti't  ]iower  of  revocation  in  a  voluntary  settlement  will 
subject    the  s<'ttlenieHl   to  more  or  less  suspicion.     Ibid. 
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A  courD  of  equity  should  and  will  protect  a  wife  so  long  as  she  is  In 
actual  enjoyment  of  any  substantial  benefit  conferred  on  her  by  a  settle- 
ment, though  it  contain  reservation  tending  to  impair  to  full  benefit  of  the 
provisions  made  for  her,  it  having  been  made  by  the  husband,  when 
free  from  debt,  and  induced  by  no  fraudulent  motive.    Ibid. 

Where  a  debtor,  while  insolvent,  invested  his  means  in  the  purchase  of 
property,  taking  conveyance  in  name  of  his  wife,  and  was  afterward 
adjudicated  bankrupt;  Held,  that  the  State  court  had  no  Jurisdiction  of  a 
suit  brought  by  a  creditor  to  set  aside  such  conveyance  and  appropriate 
the  proceeds  to  payment  of  his  debt  Such  rights  and  interests  vest  in 
the  assignee  in  bankruptcy,  and  he  is  a  necessary  party  to  the  suit. 
Winters  v.  Claitor,  18  B.  R.  533. 

An  assignment  for  the  benefit  of  all  the  bankrupt's  creditors  is  not  void 
at  common  law,  but  is  only  void,  under  the  bankruptcy  law,  as  against 
the  assignee,  and  no  lien  exists  in  favor  of  a  Judgment  creditor  whose 
Judgment  was  entered  and  enrolled  against  the  bankrupt  after  such 
an  assignment.    In  re  John  C.  Walker,  18  B.  R.  5a 

The  trustee  was  subsequently  chosen  assignee  in  bankruptcy.  Held, 
that  the  title  became  vested  in  him  from  the  date  of  the  assignment, 
and  this  being  so  all  his  acts  as  trustee  performed  in  accordance  with  the 
deed  of  assignment,  intermediate  its  date  and  the  bankruptcy,  must  be 
approved.    Ibid. 

Interest  in  lands  acquired  at  administrator's  sale,  where  administrator 
has  not  made  title,  is  assignable.    In  re  Wm.  P.  Reynolds,  16  B.  R.  158. 

Such  equitable  Interest  Is  liable  to,  liens  of  Judgment  creditors,  subject 
to  equities  of  a  surety  of  debtor  who  holds  a  prior  assignment  as  in- 
demnity for  his  liability.    Ibid. 

A  claim  in  favor  of  bankrupt  against  the  government  will  pass  to  his 
assignee.  In  this  case  a  claim  for  burning  cotton  in  enemy's  country,  dur- 
ing the  war,  against  the  officers  who  destroyed  same,  is  held  to  be  sub- 
stantially a  claim  against  the  government.  Phelps  v.  McDonald,  16  B.  R. 
217. 

In  Indiana,  a  conveyance  of  real  estate  to  husband  and  wife  creates 
an  estate  in  Joint  tenancy,  and  In  such  an  estate  neither  husband  nor  wife 
has  any  interest  subject  to  execution  or  that  will  pass  to  assignee  of 
either.  Effect  of  a  divorce  subsequent  to  adjudication  In  bankruptcy 
discussed.    In  re  Benson,  16  B.  R.  377. 

One  who  holds  a  mortgage,  valid  as  against  the  provisions  of  the  bank- 
ruptcy law,  with  condition  broken  before  commencement  of  proceedings, 
has  a  right,  as  against  the  assignee,  to  all  the  bark-wood  and  timber 
cut  from  the  premises,  whether  on  them  or  not.  In  re  Wm.  Bruce,  1^ 
B.  R.  318. 

Where  such  mortgagee  has  given  notice  of  his  claim  to  the  marshal 
when  he  seized  the  property,  and  to  the  assignee  when  he  took  posses- 
sion of  it,  they  are  to  be  considered  as  taking  it  for  him,  and  the  expense 
of  securing  it  should  be  borne  by  him.    Ibid. 

Bankrupt  nearly  a  year  before  petition  filed  left  a  note,  signed  by  a 
third  person,  with  an  attorney  for  collection,  and  afterward  drew  sev- 
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oral  orders  upon  him  payable  out  of  the  proceeds  thereof.  Held,  holders 
of  such  orders  were  entitled  to  payment  out  of  such  proceeds  in  prefer- 
ence to  the  assignee.    In  re  R  M.  Smith,  16  B.  R.  399. 

Assignee  takes  the  property  of  banl^rupt  as  an  attaching  creditor  would 
talie  it,  subject  to  all  claims  uiK>n  it.    Safford  v.  Burgess,  16  B.  R.  402. 

H.,  by  will,  devised  his  real  estate  to  his  three  grandchildren  and  their 
heirs,  the  will  providing  that  said  real  estate  **  shall  not  at  any  time  here- 
after be  sold  or  alienated,"  but  provided  that  the  executors  should  rent 
same,  and  pay  the  rent  to  testator's  heirs;  also  that  **  in  case  any  of  my 
said  heirs  and  devisees  shall  die  without  lawful  issue  "  the  share  of  one 
so  dj'ing  shall  go  to  the  grandchildren  and  the  survivor  of  them,  and  to 
the  heirs  of  such  survivor  forever.  At  the  time  of  death  of  H.,  one  of 
the  grandchildren,  W.,  was  married  and  had  seven  children  living.  Ueld, 
that  the  remainder  to  issue  of  said  grandchild  was  vested,  and  alienable, 
and  would  pass  to  a  general  assignee  in  bankruptcy  during  the  life  of 
the  said  W.    Smith  v.  Scholtz,  17  B.  R.  521. 

The  bankrupt,  under  contract  with  S.  &  Oo.,  purchased  hides,  and 
manufactured  leather  for  them,  discounting  drafts  upon  S.  &  .Oo.,  at  bank, 
proceeds  of  drafts  IxMng  placed  to  credit  of  bankrupt*s  general  account, 
and  the  hides  were  paid  for  by  checks  upon  such  account.  Held,  the 
hides  became  the  proi>erty  of  S.  &  Co.;  that  it  is  not  necessary  that  an 
agent  should  pay  out  identical  bank  notes  he  receives  from  his  principal. 
Safiford  v.  Burgess,  16  B.  R.  402. 

Where  some  of  the  hides  were  purchased  with  proceeds  of  drafts  which 
S.  &  Co.  refused  to  accept,  tlieir  title  to  same  is  not  affected  by  such 
fact,  but  they  become  debtors  to  the  estate,  or  to  the  bank  advancing  the 
money.    Ibid. 

The  title  to  the  leather,  when  completed,  passes  under  the  arrange- 
ment for  the  purchase  of  the  liides.    l])id. 

Arranjrenieut  l>etweeu  two  banks,  by  wliich  one  is  to  act  as  agent  of 
the  other  for  cl(*arin;r-lionse  purposes,  and  the  latter  dei)(>sits  funds  to 
meet  diecks  drawn  upon  It.  creates  relation  of  debtor  and  creditor,  and 
sncli  dei)osits  niK>n  failure  of  former  l>auk  will  pass  to  its  assignee, 
riielan,  Assi^rnec,  v.  Iron  Mountain  liank.  1<»  B.  11.  IM)S. 

Whero  latter  bank  has  knowledge  of  insolvency  of  former,  a  repay- 
ment of  such  dep(»sits  by  former  on  day  of  its  failure  is  a  preference,  and 
may  lie  recovertMl  by  tlie  assii^nee.     Ibid. 

A  lease  of  property  owned  by  tlie  l)ankrupt.  which  is  valid  against 
hlni.  altlioujih  not  recorded  as  rc<iuire(l  l»y  the  statute  of  the  State,  is 
valifl  ajrainst  the  assiiriiee,  altliou^li  he  had  no  knowledge  of  its  existence, 
(Joss  V.  Cothn.   17  P».  R.  :\:V2. 

Bankrupt  payee  of  a  nc;roiiable  bill  or  note,  who  before  bankruptcy 
sells  an<l  delivers  same  wiilmut  indorsement,  may  indorse  same  after 
a(l.iu(li<-atiou.  so  that  tli<'  Imhler  may  maintain  an  action  thereon  in  his 
own  name.     ITersey  v.   1^1  Hot t,  IS  B.   K.  :;."»s. 

\\'lH're  income  of  Irnsi  moneys  is  to  1h'  paid  to  the  bankrupt  during 
his  life,  to  be  api)lie<l  io  tlie  support  of  liimself  and  wife  and  the  educa- 
tion and  support  of  their  cliiUlren.  the  trust  declaring  the  principal  and 
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Income  inalienable,  the  bankrupt  takes  it  as  a  subtrustee,  and  is  bound  to 
apply  it  to  the  purposes  named,  and,  therefore,  it  will  not,  upon  his 
bankruptcy,  pa«8  to  the  assignee.  Durant,  Assignee,  v.  Mass.  Hospital 
Ins.  Co.,  16  B.  R.  3^. 

The  court  can  not  apportion  such  income  and  give  assignee  an  aliquot 
share.    Ibid. 

The  firm  of  J.  &  S.  was  dissolved  by  mutual  consent,  and  the  firm 
property  divided,  each  partner  agreeing  to  pay  the  debts  contracted  In 
respect  of  the  property  received.  S.  sold  an  interest  in  the  portion  re- 
ceived by  him  to  M.,  with  whom  he  formed  the  new  firm  of  S.  &  M.,  which 
incurred  debts  and  became  bankrupt.  Before  the  adjudication,  the  prop- 
erty of  the  latter  firm  was  attached  by  a  creditor  of  the  firm  of  J.  &  S. 
Held,  that  the  property  attached  was  property  of  the  new  firm;  that 
the  assignee  was  entitled  to  possession  of  it  for  the  purpose  of  satisfying 
creditors  of  that  firm,  and  that  only  the  balance  which  might  be  due  to 
S.,  after  payment  of  the  firm  debts  and  adjustment  of  accounts,  would  be 
subject  to  the  attachment.    Crane,  Assignee,  y.  Morrison,  17  B.  R.  393. 

B.  and  wife,  for  the  purpose  of  securing  money  to  pay  off  incum- 
brances on  a  farm,  conveyed  it  to  K.,  the  wife's  father,  who  delivered  the 
money  and  executed  an  instrument  which  was  a  lease  to  B:  and  wife 
during  lives  of  lessor  and  his  wife,  provided  lessees  should  pay  a  stipulated 
annual  sum.  Then  followed  a  conveyance  to  B.  and  wife,  and  the  last 
clause  directed  redemption  of  the  premises  if  the  stipulations  were 
faithfully  fulfilled.  The  conveyance  of  the  premises  was  in  considera- 
tion of  acquittance  of  all  claims  on  K.'s  estate  by  B.  and  wife.  B.'s  wife 
died  in  1S67,  and  K.  and  his  wife  died  in  1874.  The  annual  sum  was  paid 
up  to  1867.  B.  afterward  became  bankrupt.  Action  was  brought  by  his 
assignee  to  determine  what  rights  he  had  in  the  farm.  Held,  B.  and 
wife  took  it  as  Joint  tenants,  and  upon  death  of  his  wife  B.  took  the  whole; 
that  the  intention  to  have  the  estate  holden  for  the  fulfillment  of  the 
condition  is  plain;  that  assignee  is  entitled  to  the  farm,  subject  to  lien 
in  favor  of  K.*s  administrators  for  amount  of  annual  payments  due  at 
K.*s  death,  with  interest  from  the  time  they  should  have  been  paid. 
Atwocd.  Assignee,  v.  Kittell,  17  B.  R.  406. 

Sheriff  held  liable  in  damages  to  assignee  in  bankruptcy,  and  was 
guilty  of  conversion  in  selling  goods  seized  by  him  under  warrant  of  at- 
tachment, and  sold  under  order  of  State  court  as  perishable,  after  filing 
of  an  involuntary  petition,  but  before  adjudication,  though  the  sheriff 
had  no  notice  of  the  bankruptcy  proceeding.  Long,  Assignee,  v.  Conner, 
Sheriff,  17  B.  R.  540. 

Sheriff  is  liable  for  true  market  value  of  the  property  on  the  day  of 
the  sale,  and  not  merely  for  the  amount  realized  at  the  sale.    Ibid. 

The  market  value  of  the  property,  rather  than  any  injury  over  and  above 
the  market  value  which  the  assignee  or  the  original  owner  might  have 
suffered,  is  the  measure  of  damages.    Ibid. 

For  proper  evidence  in  determining  market  value,  see  this  case.    Ibid. 

The  fact  that  the  assignee  in  bankruptcy  has  already  obtained  Judgment 
against  the  attachment  creditor  in  a  suit  for  damages  for  the  same  con- 
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Tersion,  and  has  issued  execution,  is  no  defense  to  a  suit  against  the 
sheriff  —  the  Judgment  being  still  unsatisfied.  An  unsatisfied  judgment 
against  one  of  two  Joint  tort-feasors  is  no  bar  to  an  action  against  the 
other.    Ibid. 

An  arrangement  was  entered  into  between  defendant  and  a  committee 
appointed  by  the  bankrupt  corporation,  defendant,  and  other  owners,  by 
which  defendant  was  to  furnish  the  lumber  necessary  to  rebuild  a  dam 
owned  by  them  all.  Defendant  furnished  a  part  of  the  lumber,  placing 
it  where  it  would  be  taken  for  use  on  his  own  land,  but  the  dam  was 
not  rebuilt.  Defendant  proved  his  claim  in  bankruptcy  for  the  bankrupt's 
share  of  the  purchase  price,  but  afterward  withdrew  it,  and  neither  the 
bankrupt  nor  its  assignee  ever  paid  anything  for  the  lumber  thus  fur- 
nished, or  otherwise  toolt  possession  of  it.  Subsequently  defendant  ob- 
tained leave  of  the  assignee  to  sell  it,  and  promised  thereupon  to  pay 
him  his  share  of  the  avails;  but  after  selling  some  he  refused,  on  de- 
mand, to  pay  over  plaintiff's  share.  In  an  action  by  the  assignee  to  re- 
cover such  share  as  money  had  and  received  to  his  use.  Held,  that  it  was 
proper  to  submit  to  the  jury  the  question  whether  anything  remained  to 
be  done  to  the  lumber  by  defendant  before,  under  the  contract,  it  was  to 
be  taken  and  used;  that  the  question  whether  the  title  to  the  lumber  passed 
to  the  bankrupt,  and,  tlierefore,  whether  there  was  a  consideration  for 
defendant's  promise,  depended  upon  whetlier  anything  remained  to  be 
done  by  the  seller.    Gates  v.  The  Winooski  Luml)er  Co.,  18  B.  R.  31. 

Bankrupts  having  made  default  iu  payment  of  a  chattel  mortgage, 
the  mortgagees,  pursuant  to  the  terms  tliereof.  took  i)ossession  of  the  mort- 
gaged property.  Before  tlie  sale  a  creditor  issued  execution  to  tlie  sheriff. 
One  liour  thereafter  tlie  petition  was  filed.  Held,  that  at  the  time  the 
execution  was  issued  the  liankrupt  had  no  leviable  interest  in  the  prop- 
erty, and  that  the  creditor  had  no  lien  on  the  surplus  to  exclusion  of 
assignee.    In   re  Wrisley,   17  B.   R.  2r»U. 

Bankrupt  liad  obtained  a  large  sum  of  money  through  appellant's  firm, 
wlio  were  insurance  agents,  and  left  a  portion  thereof  in  their  hands 
to  be  api)Iied  as  premiums  upon  policies  which  he  agreed  to  furnish  in 
tlie  companies  represented  l>y  them,  as  a  mode  of  compensation  for  their 
services.  One-half  of  the  amount  in  hands  of  appellant  was  applied  in 
payment  of  premium  upon  a  policy  procured  by  the  bankrupt  on  his 
own  life.  No  other  risks  were  fiu'uislied.  In  an  action  by  assignee  in 
bankruptcy  against  apjiellant  to  n^cover  balance  of  amount  so  left, 
Held,  that  tlie  firm  liad  a.  vested  interest  in  the  money,  and  the  as- 
signee was  luit  entitled  to  recover.    Neweomb  v.  Launtz,  18  B.  R.  27G. 

Wliero  one  party  agrees  to  furnish  goods  to  another  at  a  fixed  price,  the 
latter  to  pay  frei^rlit,  storajcre  and  charges,  and  pay  at  the  end  of  cverj' 
thnr  niontlis  for  tln^  goods  Sdid  l»y  liini  within  that  time,  and  pay  at  the 
end  of  ih(»  year  for  all  goods  remaining  unsold,  the  proceeds  of  the 
gootls  Sold  by  latter  can  not  1>p  recover.'d  from  his  assignee  iu  bank- 
ruptcy. Such  arrangement  (Iocs  not  create  relation  of  principal  and 
agent,  but  that  of  buyer  and  seller.  In  re  Linforth,  Kellogg  &  Co.,  10 
B.  H.  435. 
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Right  of  action  to  recover  usurious  interest  passes  to  assignee.  Whee- 
lock,  Assignee,  v.  Lee,  17  B.  R.  563;  Wright  v.  Nat.  Bk.,  18  B.  R.  87. 

The  assignee,  however,  can  not  maintain  an  action  to  compel  return  of 
collaterals  given  by  the  bankrupt,  as  security  for  usurious  loan,  until  he 
has  paid,  or  offered  to  pay,  the  sum  loaned.  He  is  not  a  borrower  within 
meaning  of  the  statute.    Wheelock,  Assignee,  v.  Lee,  17  B.  R.  563. 

Where  cause  of  action  pending  at  time  of  adjudication  is  one  which 
passes  to  the  assignee,  he  should  be  notified,  and  in  case  of  his  refusal 
the  action  must  be  dismissed.  An  order  that  a  nonsuit  be  entered  if 
assignee  did  not  appear  within  a  specified  time  held  erroneous.  Towle 
V.  Davenport,  16  B.  K.  478. 

A  bankrupt  may  continue  to  prosecute  an  action  pending  at  time  of 
adjudication,  where  the  cause  of  action  is  one  that  does  not  pass  to  the 
assignee.    Ibid. 

Where  before  commencement  of  bankruptcy  proceedings  the  holder  of  a 
chattel  mortgage  executed  by  the  bankrupt  took  possession  of  the  mort- 
gfiged  property  and  appropriated  It  to  his  own  use,  the  assignee  could  not 
maintain  an  action  of  trover  to  recover  the  value  of  same.  Jones  v.  Miller, 
Assignee,  17  B.  R.  316. 

Assignee  can  not  maintain  a  suit  in  equity  to  obtain  possession  of 
property  alleged  to  belong  to  the  estate.  Remedy  is  at  law.  In  re  The 
Oregon  Iron  Works,  17  B.  R.  404. 

In  an  action  brought  by  an  assignee  of  a  corporation  to  enforce  the 
subscription  of  defendant  to  an  increased  capital  stock  of  a  reorganized 
corporation  of  which  he  had  acted  as  an  officer,  the  defendant  could  not 
deny  the  regularity  of  the  organization  of  the  new  company.  Chubb  v. 
l>ton,  Assignee,  16  B.  R.  537. 

In  a  suit  brought  against  a  party  who  appears  upon  the  books  of  the 
corporation  as  a  stockholder,  to  recover  amount  of  an  assessment  upon 
stock  apparently  held  by  him,  the  burden  of  proof  is  upon  defendant  to 
show  that  he  is  not  a  stockholder.  TurnbuU,  Jr.,  v.  PaysoD,  Assignee,  16 
B.  R.  440. 

In  the  ordinary  case  of  a  solvent  private  corporation  there  is  no  lia- 
bility of  the  stockholders  to  pay  the  capital  until  an  assessment;  but  in 
the  case  of  insolvency  payment  is  compellable  at  the  suit  of  the 
creditors,  though  no  assessment  may  have  been  made.  Wilbur  v.  Stock- 
holders of  Corporation,  18  B.  R.  179. 

Under  proceedings  In  equity  for  this  purpose  the  court  may,  if  sufficient 
corporate  organization  continues  to  subsist,  order  an  assessment  by  the 
corporate  authorities  upon  the  stockholders  in  any  stage  of  the  proceed- 
ings, for  any  purpose  for  which  it  may  be  thought  convenient.    Ibid. 

The  bankrupt  was  a  company  organized  under  special  act,  with  a 
capital  of  $50,000,  divided  into  1,000  shares,  with  power  to  Increase  the 
number  of  shares  to  3,000.  It  gave  no  authority  to  the  directors,  or  to 
any  officer,  to  accept  payment  for  the  stock  except  in  money  or  money's 
worth.  By  the  articles  of  association  it  was  provided  that  the  sub- 
scribers should  give  their  notes  without  interest  for  the  amount  sub- 
scribed by  them  respectively,  which  notes  should  not  be  liable  at  any  time 
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to  an  assessment  of  more  tban  fifty  per  cent  of  their  face,  nor  to  any 
assessment  of  more  than  twenty  per  cent,  wlthhi  eighteen  months  from 
the  organization  of  the  company.  Held,  that  the  meaning  of  the  provision 
was  that,  with  ultimate  relation  to  creditors,  capital  was  of  the  full 
residuary  amount,  but  such  calls  for  payment  on  the  stock  as  might 
from  time  to  time  be  made  by  the  corporate  authorities  during  the 
course  of  the  active  business  of  the  company  as  a  solvent  concern  should 
not  exceed  one-half  of  that  amount.  There  was  nothing,  therefore,  in 
the  articles  of  association  to  exempt  or  absolve  stockholders  from  lia- 
bility to  creditors  for  so  much  of  the  whole  subscribed  capital  as  might 
be  required  for  the  payment  of  debts.    Ibid. 

Most  of  the  stockholders  gave  such  notes  in  payment  for  their  stock, 
which  contained  the  provisions  of  tlie  articles  of  association,  and  also 
a  provision  that  all  dividends  should  be  credited  proportionately  upon 
it  until  its  full  amount  by  reason  of  credits  by  assessments  and  dividends 
should  be  paid,  and  the  same  should  be  returned,  and  in  lieu  thereof  a 
paid-up  certificate  of  stock  be  issued.  Held,  that  the  operation  of  the 
articles  of  associatiou  as  to  cre<litors  was  not  and  could  not  be  altered 
by  the  insertion  of  this  provision.    Ibid. 

The  company  having  become  bankrupt,  and  the  deficiency  of  other 
assets  excee<ling  the  whole  amount  of  subscribed  capital,  Held,  that  the 
stockholders  were  liable  to  the  assignee  for  their  respective  proportions 
of  such  unpaid  amount.    Ibid. 

Stockholders  of  an  insolvent  conioration.  who  are  also  creditors,  can 
not  deduct  the  amount  due  to  them  froiu  their  respective  proportions  of 
the  unpaid  capital,  but  if  they  prove  tlieir  delits  deductions  equal  to  their 
estimated  respective  dividends  may  iK*rhaps  be  made  from  the  amount 
of  the  assignee's  demands  against  them  as  stockholders.    Ibid. 

Where  an  investment  of  stuck  ])y  a  corjxiration  is  ultra  vires  the  corpo- 
ration will  not  l)e  held  liable  as  a  stockholder.    Ibid. 

A  transferee  of  stock  in  a  bankrupt  company  is  liable  to  the  assignee  in 
resi»ect  to  such  stock:  but  whore  tlie  transfer  is  not  accepted  by  the 
transferee  the  transf(»rer  is  alone  liable.    Ibid. 

Where  the  issue  of  shares  of  capital  stm-k  in  a  corporation  which  is 
fraudulent  in  fact  appears  formal  and  regular  on  its  face,  and  the  books 
of  the  corporation  show  that  the  shares  are  fully  paid  up,  and  there  is 
nothiuK  to  put  an  innocent  i)urchaser  of  such  shares  in  the  open  market 
upon  jntpiiry,  sucli  jmrchaser  can  not  be  held  liable,  but  the  remetly  of 
the  corporatiiJU  is  against  tlie  guilty  i)erpetrjitors  of  the  fraud  in  their 
Individual  capacity.     Foreman  v.  T'»ifi"el()W,  IS  B.  R.  457. 

rurchaser  at  sale  takes  instate  subject  to  all  equities  against  it.  and  it 
is  ininiaterial  whether  he  knows  of  them  or  not.  Steadman  v.  Taylor.  17 
B.   I{.  '2S:\. 

Onlci  of  sale  of  bankrupt's  property,  which  directs  the  assignee  to  sell 
tlie  rijrht.  tith\  intiM'est,  etc.,  of  the  l)ankrui)t.  is  sutficient;  It  need  not 
direct  sjile  of  riulit.  title,  interest,  etc.,  which  the  assignee  acquired  by 
tbv3  (le<ree  of  bankruptcy.    Smith  v.  Sclioltz,  17  B.  R.  521. 
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Assuming  that  sale  of  real  estate  by  assignee  is  to  be  assimilated  to 
a  sale  under  decree  in  equity,  silent  as  to  the  manner  of  sale,  it  can  not 
be  attacked  collaterally  and  held  absolutely  void  because  not  made  in 
parcels.    Ibid. 

Assignee  is  not  bound  by  a  partition  to  which  he  was  not  a  party, 
and  is  entitled,  if  he  does  not  elect  to  affirm  the  partition,  to  sell  the 
undivided  interest  of  the  bankrupt  which  had  been  vested  in  him  before 
the  partition,  if  at  all.    Ibid. 

Under  the  law  of  1867,  it  was  held  that  where  a  composition,  partly 
carried  out,  is  set  aside,  and  an  assignee  appointed,  the  order  should  be 
made  without  prejudice  to  the  lawful  acts  done  or  titles  acquired  under 
and  by  virtue  of  such  composition.  Ex  parte  Hamlin,  In  re  Brodt,  16 
B.  R.  320. 

That  creditors  who  have  taken  the  composition  should  not  be  allowed 
to  vote  for  assignee  was  also  held  in  this  case.    Ibid. 

In  action  by  assignee  to  set  aside  a  sale  or  transfer  of  goods,  as  having 
been  made  in  violation  of  bankruptcy  act,  the  declaration  must  set  out 
the  facts  of  the  illegal  transaction.  Hallack  &  Bro.  v.  Tritch,  17  B.  R. 
293. 

Bankrupt  is  not  a  necessary  party  to  bill  filed  by  assignee  to  set  aside,  as 
a  fraud  upon  creditors,  a  conveyance  of  real  and  personal  property. 
Bufflngton  v.  Harvey,  17  B.  R.  474. 

Assignee  can  not  reclaim  money  deposited  for  a  special  purpose,  in  which 
the  person  holding  the  deposit  has  acquired  a  vested  Interest.  Newcomb 
V.  Lountz,  18  B.  R.  276. 

One  S.,  a  special  partner  in  a  firm  whose  nominal  assets  exceeded  its 
liabilities  by  only  two-ninths,  made  a  settlement  upon  his  wife  of  lease- 
hold property  and  bonds  to  amount  of  $100,000.  About  this  time  the 
firm  dissolved,  and  S.,  and'  one  of  the  members  of  the  old  firm,  formed 
a  new  copartnership,  furnishing  no  new  capital  and  continuing  the  busi- 
ness as  if  the  old  firm  still  subsisted.  Two  years  later  the  new  firm  failed, 
and  was  found  to  be  hopelessly  insolvent.  It  did  not  appear  that  the 
wife  took  any  part  in  bringing  about  the  settlement,  or  that  there  was 
any  guilty  knowledge  on  her  part  in  the  transaction.  She  died  before  the 
failure.  Her  executor  having  sold  the  leasehold  property,  payment  for 
same  being  partly  in  cash  and  partly  by  mortgage,  loaned  the  cash  to 
a  firm  which  afterward  failed,  and  it  was  lost  to  the  estate.  In  action 
of  assignee  of  firm  to  reach  the  property  settled  upon  the  wife,  and  sub- 
ject it  to  his  administration.  Held,  that  the  settlement  was  invalid;  that 
the  assignee  was  entitled  to  the  possession  of  the  mortgage,  but  that  there 
could  be  no  money  judgment  against  the  estate  for  the  balance  of  the 
proceeds  of  sale  of  the  leasehold  property.  U.  S.  Trust  Co.  v.  Sedgwick, 
18  B.  R.  340. 

The  estate  of  a  bankrupt  after  satisfying  the  valid  claim  against  it, 
belongs  to  the  bankrupt,  and,  therefore,  a  conveyance  by  him  alleged 
to  be  fraudulent  as  against  the  creditors  will  not  be  set  aside  in  a  suit  by 
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the  assignee  where  it  appears  that  there  are  no  debts  provable  against  the 
estate.    Nicholas  v.  Murray  et  al.,  18  B.  li.  469. 

Where  a  pledge  has  been  made  in  good  faith  and  for  a  valuable  con- 
sideration, the  assignee  can  not  disregard  the  contract  and  recover  the 
property,  and  a  refusal  by  pledgee  to  surrender  the  property  to  the  as- 
signee is  not  equivalent  to  a  conversion.  Yeatman  et  al.,  Asaignees,  v. 
N.  O.  Sav.  Bk.,  17  B.  R.  187. 

I'pon  discliarge  of  assignee,  property  remaining  in  his  hands  reverts 
to  debtor  without  reassignment.    Dewey  v.  Moyer,  16  B.  R.  1. 

The  banlvruptcy  court,  under  its  power  to  enforce  compositions,  has  no 
jurisdiction  to  compel  a  voluntarj'  assignee  to  whom  debtor  had  assigned 
his  property,  before  commencement  of  proceedings  in  bankruptcy,  for 
l>onefit  of  creditors,  to  deliver  the  property  to  the  debtor,  no  suit  having 
been  brought  to  set  aside  such  assignment,  and  the  assignee  not  being 
a  party  to  the  proctHHlings.    In  re  Waitzfe^der  et  al.,  18  B.  U.  260. 

Where  property  has,  l)y  order  of  bankruptcy  CK)urt,  been  sold  subject  to 
a  lien,  tiio  assignee's  dtH?d  providing  that  such  lien  is  to  remain  in  full 
force,  the  purchaser  is  estopped  to  deny  the  validity  of  such  lien.  Buck- 
nam  v.  Dunn  et  al.,  16  B.  R.  470. 

It  was  held,  under  the  law  of  1S(>7,  that  the  bankruptcy  act  had  not 
entirely  superseded  tli«'  State  insolvent  laws,  and  where  an  insolvent 
debtor  refuses  to  file  a  voluntary  i)etiti()n,  and  has  committed  no  act  of 
bankruptcy,  and  it  does  not  appear  tliat  the  requisite  numl)er  of  cred- 
itors are  ready  to  join  iu  a  iH»titiou  against  liim,  compulsory  proceed- 
ings l)y  a  creditor  under  the  State  insolvent  law  are  not  prohibitixl. 
Geery's  Appeal,  17  B.   K.  WHk 

Choses  in  Action.—  The  plirase  "  chosos  in  action  "  is  qualiiied  and 
limited  by  tin*  rest  of  tlie  section.  The  choses  in  action  for  tort  which 
pass  t(>  tlie  assijriiee  an»  rights  of  action  for  real  or  personal  property, 
or  for  tlie  unlawful  taking  or  detention  of  property,  or  for  injuries  thereto, 
and  not  causes  of  action  for  merely  persoiml  injuries.  Noonan  v.  Orton. 
12  H.   K.  4n.-i:  s.  c.  'M  Wis.  *S*\). 

The  words  "choses  in  action"  mean  nothing  more  than  the  words 
"  riiiliis  (jf  a<ilon,"*  and  it  lias  been  uniformly  lu»ld  that  these  latter  words 
only  include  riiihts  (►f  a<iinn  founded  on  contracts  or  for  injuries  to 
])r(!perty.  and  not  rJLdits  of  action  f(>r  torts  which  are  purely  pei*sonal,  and 
die  with  the  p.-irty.     Pillard   v.  (\)llins,  1!.'.  (Jratt.  .'543. 

'I'lie  riulits  of  aciion  \vld<li  pass  to  the  assijrnee  are  those  that  are 
fo\nid<Ml  upnn  bcnetiriid  contracts  made  with  the  bankrupt  wlnTe  the 
liecuuiary  h»>s  is  t!ie  sul>si.'inii.Ml  and  primary  cause  of  action,  and  for 
injuries  atTectimr  his  piMpcrty.  so  far  :is  they  do  not  involve  a  claim  for 
jicrstmnl  d.-in'aircs.     Ibid. 

An  a<  tion  for  r.u  almse  uf  an  attachment  or  trarnishee  process  is  an. 
ncticn  fni'  a  pcrsdnnl  injury,  and  docs  not  pass  t<)  the  assi.Lrne<\  although 
tlie  wrcuiu'-  injured  ilic  h.-iukrujit's  lMi<incss.  Noonan  v.  (Irton,  12  B.  R. 
lor.:  s.  .-.  :\\  \\"]<.  •_'.■'.>. 

A  I'l-'.M  <li;it  the  iil;iintilT  li;i^  been  a<ljudi<-;itcd  bankru]U  is  not  a  good 
plen  lu  an  aeliou  ul'  slander.    l)ilhu'd  v.  Cidlins.  2.j  Gratt.  343. 
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A  light  of  action  for  damages  arising  from  a  fraudulent  and  deceitful 
recommendation  of  a  person  as  wortliy  of  trust  and  confidence,  does  not 
pass  to  the  assignee.  Crockett  v.  Jewett,  2  B.  K.  208;  s.  e.  2  Ben.  514;  s.  c. 
2  L.  T.  B.  21. 

Fraudulent  ConTeyanoes.—  The  provisions  of  this  clause  relate  to  the 
State  statutes  against  fraudulent  conveyances,  and  to  those  only;  and 
the  right  of  action  is  not  affected  by  section  5128.  Section  5128  has  no 
reference  to  those  statutes,  but  Is  only  intended  to  reach  frauds  on  the 
bankruptcy  act.  Bradshaw  v.  Klein  et  al.,  1  B.  R.  542;  s.  c.  2  Biss.  20; 
8.  c.  1  L.  T.  B.  72;  Knowlton  v.  Moseley,  105  Masa  136;  Allen  v.  Mont- 
gomery, 10  B.  R.  503;  a  c.  48  Miss.  101;  Hyde  v.  Sontag,  8  B.  R.  225;  s.  c. 
1  Saw.  249. 

Property  received  by  a  creditor  in  fraud  of  a  compromise  agreement 
vests  in  the  assignee  of  the  debtor  under  this  clause.  Amsinck  v.  Bean, 
8  B.  R.  228;  a  c.  11  B.  R  495;  s.  c.  10  Blatch.  361;  s.  c.  22  Wall.  395. 

The  assignee  represents  the  rights  of  creditors,  as  well  as  the  rights  of 
the  bankrupt,  and  any  lien  or  incumbrance  which  would  be  roid  for  fraud 
as  against  creditors  if  no  petition  had  been  filed,  or  assignee  appointed,  will 
be  equally  void  as  against  the  general  creditors  represented  by  the 
assignee.  He  may  contest  the  validity  of  a  conveyance,  even  though  the 
bankrupt  could  not.  That  is  what  the  act  means  when  it  vests  in  the 
assignee  all  property  conveyed  in  fraud  of  creditors.  It  does  not  make  any 
conveyance  or  incumbrance  fraudulent.  It  simply  clothes  the  assignee 
with  the  entire  title,  notwithstanding  such  conveyance  or  incumbrance, 
and  makes  it  his  duty  to  invoke  the  proper  Jurisdiction  to  annul  the 
fraudulent  proceedings.  In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2 
L.  T.  B.  116;  Bradshaw  v.  Klein  et  al.,  1  B.  R.  542;  s.  c.  2  Biss.  20;  s.  c. 
1  L.  T.  B.  72;  in  re  Metzger,  2  B.  R.  355;  in  re  Louis  Meyers,  1  B.  R. 
681;  s.  c.  2  Ben.  424;  Boone  v.  Hall,  7  Bush,  66;  Pratt  v.  Curtis,  6  B.  R. 
139;  Carr  v.  Gale,  3  W.  &,  M.  38;  s.  c.  2  Ware.  330;  Oarr  v.  Hilton,  1  Curt. 
230;  Ashley  v.  Robinson,  29  Ala.  112.  Vide  Reavis  v.  Garner,  12  Ala.  661: 
Porter  v.  Douglass,  27  Miss.  379. 

^  creditor  who  has  instituted  an  action  to  set  aside  a  fraudulent  convey- 
ance, may  prosecute  it  after  the  commencement  of  proceedings  in  bank- 
ruptcy.   Phelps  V.  Curts,   16  B.   R.  «>. 

If  an  insolvent  husband  purchases  property  in  the  name  of  his  wife, 
the  assignee  can  not  abandon  the  pursuit  of  the  property,  and  seek  a  Judg- 
ment against  her  in  personam.    Phlpps  v.  Sedgwick,  16  B.  R.  64. 

Conveyances  made  with  a  specific  intent  to  defraud  creditors,  and  con- 
veyances in  fraud  of  creditors,  in  the  technical  and  legal  sense  of  the 
term,  are  both  within  the  letter  and  spirit  of  the  bankruptcy  act.  All 
conveyances  made  void  as  against  creditors  by  the  statute  of  frauds,  in 
legal  contemplation,  are  made  in  fraud  of  such  creditors,  whether  they 
are  fraudulent  in  fact  by  specific  intent  or  only  fraudulent  in  law.  Ed- 
monson V.  Hyde,  7  B.  R.  1;  s.  c.  2  Saw.  205;  s.  c.  5  U  T.  B.  3S0;  Allen 
T.  Massey.  4  B.  R.  248:  s.  c.  7  B.  R.  401;  s.  c.  17  Wall.  351;  s.  c.  2  Abb. 
O.  C.  60:  fl.  c.  1  Dillon,  40;  s.  c.  1  L.  T.  B.  218;  in  re  Geo.  P.  Morrill,  8  B.  R. 
117;  a  c,  2  Saw.  356. 
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The  declaration  of  a  homestead  is  iu  no  sense  a  conveyance.  He  who 
declares  land  which  he  alread}'  owns  to  be  a  homestead,  does  not  cou- 
Tey  It.  lie  merely  avails  himself  of  a  legal  right  to  place  it  in  a  con- 
dition where  it  will  not  be  liable  to  a  forced  sale.  The  right  of  prop- 
erty remains  unchanged,  except  that  the  law,  mindful  of  the  object  for 
which  homesteads  are  allowed  to  be  dtH.'lared,  provides  that  after  the 
dechu'ation  the  homestead  can  not  be  alienatetl  except  with  the  con- 
currence of  the  wife,  and  that  on  the  death  of  the  husband  it  survives  to 
her  for  the  benefit  of  herself  and  the  family.  It  Is  evident  that  to  call  the 
declaration  of  a  homestead  a  conveyance  of  the  property  would  be  doing 
extreme  violence  to  the  language  of  the  act,  and  in  view  of  the  pro- 
visions allowing  exemptions,  such  construction  is  inadmissible.  In  re 
Ilenlcel,  2  B.  K.  TAiy;  s.  c.  2  Saw.  :i05. 

An  assignee  may  maintain  an  action  to  set  aside  fraudulent  con- 
veyances made  by  the  debtor  before  he  was  adjudged  a  bankrupt,  and 
even  before  the  bankiiiptcj'  act  was  passed.  Bradshaw  v.  Klein,  1  B. 
K.  r>42;  s.  c.  2  Biss.  20;  s.  c.  1  L.  T.  B.  72. 

After  the  commencemeut  of  proceedings  in  bankruptcy,  no  one  but  the 
assignee  can  bring  or  maintain  an  action  to  set  aside  a  fraudulent  con- 
veyance made  by  the  l)ankrupt.  In  re  I»uis  Meyers,  1  B.  R  581;  s.  c. 
2  Ben.  424:  Stewart  v.  Isidor,  1  B.  U.  4>C);  s.  c.  5  Abb.  Pr.  (N.  S.)  08; 
Goodwin  V.  Sharkey,  3  B.  K.  TmS;  s.  c.  5  Abb.  Pr.  (N.  S.)  lU:  Allen  v. 
Montgomery,  10  B.  H.  .">()3;  s.  c.  4S  Miss.  101;  Edwards  v.  Coleman,  2  Bibb,. 
204;  Thurmond   v.  Andrews,  i;i  B.  K.  17)1;  s.  c.   10  Bush.  400. 

The  assignee  may  avoid  a  fraudulent  conveyance,  although  he  has  no 
lien  on  the  property.  Cragiu  v.  Carmlchael,  11  B.  R.  511;  s.  c.  2  Dillon, 
510:  In  re  Wm.  B.  Duncan,  14  B.  R.  18. 

If  the  fraud  was  merely  constructive,  and  not  actual,  the  assignee  can 
not  recover  in  an  action  at  law.    Badger  v.  Story,  10  N.  H.  1(>8. 

If  the  assignee  refuses  to  insiltute  proceedings  to  set  aside  a  fraudu- 
lent conveyaiK-e,  any  credit(»r  wlio  has  provcnl  his  debt  has  a  right  to 
apply  to  the  court  for  an  order  <lirecting  proceedings  for  that  puriwse  to 
be  instituted,  upon  such  terms  as  appear  to  be  right.  Freelander  v. 
IIolloMian.  0  B.  U.  'XW. 

A  credit(»r  uiay  tih^  a  bill  in  e(iuity  to  vacate  a  fraudulent  conveyance* 
and  make  the  assignee  a  party  di'fen<lant.  Freelander  v.  lloUoman,  9  B. 
R.  'Xn;  Alleu  v.  Montgomery,  lo  B.  R,  5015;  s.  c.  48  Miss.  101;  Sands  v. 
Codwise.  4  .Toliiis.  XU\. 

A  creditor  can  not  tile  a  bill  in  a  State  court  to  set  aside  a  fraudulent 
conv(\vance  without  niakini:  the  assignee  ji  party.    Alsabrook  v.  Cates,  5 

Tenii.  271. 

Ti"  II  ereditnr,  who  does  not  prove  his  debt,  holds  a  judgment  which  is 
a  lieu  (»n  property  frniiduleiitly  transferred  by  the  bankrupt,  he  may 
is-^ue  a  ti.  fa.  aiicl  levy  thereon  even  after  the  commencement  of  the  pr«)- 
«er(liiii;s  in  linnKniptcy.  if  the  assigiKM'  has  taken  no  steps  to  reach  the 
ln'(>|»ort y.     I*;n-l>cv  v.  'rcrrrll.  ."4  (in.  1  H'». 

'Ihe  riL'lit  nf  cre'litors  to  institute  a  suit  to  set  aside  a  fraudulent  convey- 
auro  is  prrfect   upon  the  refusal  of  ilu'  assignee  to  permit  the  use  of  his 
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name,  and  can  not  be  divested  after  the  Institution  of  the  suit  by  any 
change  of  the  assignee,  for  the  latter  merely  comes  into  the  place  of  the 
former  and  acquires  no  greater  rights  than  he  had.  If  the  case  has  been 
carried  to  an  appellate  court,  the  proceedings  will  not  be  stayed  until 
such  assignee  is  made  a  party.    Sands  v.  Codwise,  2  Johns.  485. 

The  creditors,  as  beneficiaries,  are  proper,  though  not  necessary,  parties. 
Boone  v.  Hall,  7  Bush,  G6. 

When  a  creditor  has  acquired  a  lien  by  virtue  of  proceedings  instituted 
prior  to  the  commencement  of  proceedings  in  bankruptcy  to  set  aside  a 
fraudulent  conveyance  of  a  bankrupt,  he  may  continue  the  suit  so  as  to 
enforce  his  lien.  Sedgwick  v.  Minck,  1  B.  R.  675;  s.  c.  6  Blatch.  156; 
Stewart  v.  Isidor,  1  B.  R.  485;  s.  c.  5  Abb.  Pr.  (N.  S.)  68;  Carr  v.  Fearington, 
63  N.  C.  560;  Wooten  v.  Clark,  23  Miss.  75;  Fetter  v.  Olrode,  4  B.  Mon. 
482;  Storm  v.  Waddell,  2  Sandf.  Ch.  4m.  Contra,  Smith  v.  Gordon,  2 
N.  Y.  Leg.  Obs.  325;  s.  c.  6  Law  Rep.  313. 

A  petition  to  set  aside  a  deed  of  trust  not  contrary  to  other  provisions 
of  the  bankruptcy  act  should  allege  that  the  property  was  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors,  and  show  that  the  same  passed  to 
the  assignee,  under  this  section,  as  property  conveyed  by  the  bankrupt 
In  fraud  of  his  creditors.    In  re  Broome,  3  B.  R.  343;  s.  c.  3  Ben.  488. 

Equity  looks  at  substance  and  not  form.  It  penetrates  beyond  externals 
to  the  substance  of  things,  and  it  accounts  as  nothing  and  delights  to 
brush  away  barricades  of  written  articles  and  formal  documents,  when 
satisfied  that  they  have  been  devised  to  conceal  or  protect  fraud.  If 
the  fraud  does  not  consist  in  a  particular  sale,  but  in  the  mode  of  con- 
ducting the  business,  it  is  a  continuous  fraud.  Martin  v.  Smith,  4  B.  R. 
275;  8.  c.  1  Dillon,  86;  s.  c.  3  L.  T.  B.  (C.  RO  199. 

The  statute  of  limitations  of  Missouri  contemplates  fraud  which  is 
secret  or  concealed,  as  distinguished  from  fraud  which  is  open  and 
known.  If  a  party  knows  the  facts  constituting  the  fraud,  he  knows  the 
transaction  to  be  fraudulent.  It  is  not  enough  simply  that  he  is  aware 
of  the  fact  of  the  transfer,  but  he  must  know  the  facts  which  make  that 
transfer  fraudulent.  If  those  facts  are  such  that  any  creditor  must,  if 
ordinarily  vigilant,  have  discovered  the  fraud  within  five  years,  the 
action  will  be  barred.    Ibid. 

A  mortgage  upon  a  stock  of  goods  which  authorizes  the  mortgagor  to 
sell  them  and  replace  them  with  others,  at  such  time  and  in  such  manner 
as  he  may  determine,  and  use  the  proceeds  generally  as  he  sees  fit,  is 
fraudulent  and  void.  A  mortgage  accompanied  by  such  an  agreement, 
consent,  or  understanding  is  no  protection  to  the  mortgagee.  Such  an 
arrangement  defeats  its  essential  nature  and  qualities  as  a  mortgage, 
so  that  it  can  not  in  a  legal  sense  be  called  a  security.  It  is 
nothlnj;  more  than  the  expression  of  a  confidence  by  the  mortgagee  in 
the  mortgagor.  If  such  an  agreement  is  inserted  in  the  mortgage,  it  is 
proven  by  the  production  of  the  mortgage,  but  If  it  is  not,  it  may  be 
proven  by  evidence  aliunde.  It  is  not  necessary  that  it  should  be  in 
writing  or  in  the  mortgage.  It  may  be  proven  by  parol,  or  inferred  from 
circumstances  and  the  conduct  of  the  parties.    In  re  Kahley  et  al.,  4«B.  R. 
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378;  s.  c.  2  Biss.  383;  Harvey  v.  Crane,  5  B.  R.  218;  s.  c.  2  Biss.  496;  in  re 
Perrin  &  Hance,  7  B.  R.  283;  In  re  Samuel  Cantrell,  6  Ben.  482;  Smith  v. 
McLean,  10  B.  R.  200;  Smith  v.  Ely,  10  B.  R.  553;  Robinson  v.  Elliott,  11 
B.  R.  553;  s.  e.  22  Wall.  513;  in  re  Manly,  3  B.  R.  291;  s.  c.  2  Bond,  261; 
8.  c.  2  L.  T.  B.  89.  Contra,  Brett  v.  Carter,  14-  B.  R.  301;  Barron  v. 
Morris,  14  B.  R.  371;  s.  c.  2  Woods,  354;  Jolinson  v.  Patterson,  2  Woods,  443. 
If  tlie  power  to  sell  Is  not  contained  in  the  mortgage,  its  existence  must 
be  found  by  tlie  jury  before  the  mortgage  can  be  declared  fraudulent. 
Miller  v.  Jones,  15  B.  R.  150. 

A  provision  that  a  certain  person  shall  take  possession  of  the  property 
as  trustee  under  the  mortgage  and  retain  iwssession  until  the  mortgage 
debt  is  paid  will  not  render  the  mortgage  valid,  if  the  trusteeship  is  a 
mere  pretense  and  the  trustee  merely  sees  that  the  business  is  regularly 
conducted.    Smith  v.  Ely,  10  B.  R.  553. 

The  taking  of  iwssession  under  a  claim  of  title  will  not  render  the  mort- 
gage good,  for  the  title  still  remains  fraudulent.  Smith  v.  Ely.  10  B.  R. 
553;  Robinson  v.  Elliott,  11  B.  R.  553;  s.  c.  22  Wall.  513;  in  re  William  D, 
Forbes,  5  Biss.  510. 

A  mortgage  may  be  in  operation  as  to  a  portion  of  the  property,  and 
fraudulent  ns  to  the  residue.  In  re  Kahley,  4  B.  R.  378;  s.  c.  2  Biss.  383; 
in  re  Penin  &  Ilance,  7  B.  R.  283:  in  re  CJeo.  P.  Morrill,  8  B.  R.  117;  s.  c. 
2  Saw.  356. 

A  mortgage  c^mtnining  a  stipulation  tliat  the  mortgagor  shall  remain  in 
possession,  and  sell  the  niortgage<l  ]u'(»i)erty  as  agent  of  the  mortgagee, 
and  account  for  tlie  pnx'eeds.  until  tb(»  mortgage  debt  is  paid,  is  not 
necessarily  void.  If  carried  out  in  good  faith,  it  doi^s  not  hinder,  delay,  or 
defraud  cnMlitors.  The  object  is  to  sul)jeet  tlie  mortgaged  property  to 
tlie  payment  of  Ihe  l<ian.  'I'lie  m«M-tgngor  can  only  rightfully  dispose  of 
it  for  tlie  i)nn)ose  of  liquidating  the  secured  del>t.  He  <'an  not  sell  for  his 
o\\  11  lis*';  tills  would  be  a  fraud  upon  crediiors.  and  if  sucli  permission  were 
given  by  the  tiMMiis  cjf  rlie  instnnneut.  or  aijrreed  and  consented  to  by  iiarol, 
the  mortgage  woiUd  be  void.  Hawkins  v.  First  National  Bank  of  Hastings, 
1*  r».  K.  :-.:*.S:  s.  c.  1  Dillon.  4t;i2.  Contra,  in  rc^  William  I).  Forbes.  5  Biss.  7^0. 
A  mere  power  of  sale  will  not  vitiato  a  mortgage  of  personal  property 
if  it  is  i»rovi(led  that  the  lu'oce^'ds  ^liall  be  applied  to  piu'ehase  other  goods 
as  a  substitute  for  those  sold.     Miti'liell  v.  Winslow.  2  Story,  iXM). 

When  tile  Stato  laws  ni:iko  all  sales  of  cliatrels  void  unless  accompanied 
l)y  delivi'i-y  ^^illlin  a  reasonable  tiiiio.  and  followed  by  an  actual  and 
eontinuod  cliau'je  of  posso^^idu.  and  there  was  no  tlelivery  or  change  of 
possession  beeanse  iln'  veinlor  and  vendee  lived  together  in  tlie  same 
I'ouse.  tlM^  ."^ale  is  void,  and  iho  assiuiiee  may  recover  the  property*  so 
sold.  All.  n  V.  Mas-<  y.  4  W.  K.  iMs;  s.  c.  7  \\.  K.  Kd;  s.  c.  1  Dillon.  40;  s.  c. 
•J  Abb.  ('.  r.  •;!):  s.  .-.  17  \\  all.  :r»l:  s.  c.  1  L,  T.  \\.  'JIS:  Edmonson  v.  Hyde. 
7  1'.  i:.  1:  s.  c.  '2  Saw.  i!(0:  s.  c-.  ."   L.  T.  F..  ::Sb. 

If  ili(>  cbani:e  of  p<>-sos><inn  doi-s  not  aceonii)any  tlie  transfer,  it  is  not 
sHtricii'in  i]iat  a  ciiaii'^-e  is  inad<'  brfore  a  cr(Mlit(n'  acquires  a  lien  on  the 
lto^mU.    In  re  ( )(  o.  F.  .\J..i-r:il,  s  F..  II.  117;  s.  c.  'J.  Saw.  35t>. 
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From  Twjne's,  down  to  the  very  latest  case^  no  sale  has  ever  been 
upheld  by  any  court  where  the  vendor  has  remained  in  possession,  per- 
forming all  the  offices  of  an  absolute  owner,  and  continuing  so  for 
many  months  in  every  beneficial  use  and  enjoyment  which  ordinarily 
appertain  to  the  ownership  of  property.  No  state  of  facts  can  be  made 
out  of  sufficient  force  to  repel  the  inference  of  fraud.  In  re  Uussman,  2 
B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  O.  L.  N.  177;  in  re  Manly,  3  B.  B.  291; 
s.  c.  2  Bond.  261;  s.  c.  2  L.  T.  B.  80;  Foster  v.  Hacliley  &  Sons,  2  B.  R.  406; 
8.  c.  2  Lf.  T.  B.  8;  s.  c.  1  O.  L.  N.  137. 

The  publicity  attributed  to  an  involuntary  transfer  of  personal  prop- 
erty under  an  execution  fairly  levied,  prevents  the  application  of  the 
general  rule,  that  continuance  of  possession  by  a  debtor  after  a  transfer 
of  his  property  is  a  badge  of  such  fraud  as  renders  the  transfer  avoidable 
by  his  creditors,  though  it  was  a  transfer  for  a  valuable  consideration. 
But  the  exception  ceases  as  soon  as  the  demands  of  the  Judgment  cred- 
itors are  paid.  When  these  demands  are  paid  the  general  rule  becomes 
applicable.    In  re  Wm.  H.  Long,  3  B.  R.  (quarto),  66. 

If  such  change  of  possession  is  made  as  the  nature  of  the  subject  ad- 
mits of,  nothing  more  is  in  general  required.  Mitchell  v.  McKibbin.  8 
B.  R.  548;  8.  c.  29  Leg.  Int.  412. 

The  retention  of  the  possession  of  fixtures  after  the  execution  of  a 
mortgage  is  merely  prima  facie  evidence  of  fraud.  Howard  v.  Prince,  11 
B.  R.  322. 

In  Kentucky,  an  actual  change  of  possession,  so  far  as  the  thing  sold 
is  susceptible  of  it,  is  absolutely  necessary  to  the  validity  of  the  sale,  as 
to  creditors  and  subsequent  purchasers,  whenever  the  vendor  at  tlie  time 
of  the  sale  is  in  possession  of  the  property.  And  this  transmutation  of 
possession,  to  be  effectual,  must  not  be  merely  nominal  or  momentary, 
but  must  be  real,  actual  and  open,  and  such  as  may  be  publicly  known. 
In  re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  L.  N.  177. 

An  absolute  deed  intended  as  a  mortgage  is  not  conclusive  evidence 
of  fraud.    Gaffney  v.  Signaigo,  1  Dillon,  158. 

Where  the  State  laws  make  the  purchase  of  property  in  the  name  of 
another  presumptively  fraudulent  as  to  existing  creditors,  and  raise  a 
trust  in  favor  of  such  creditors  when  the  presumption  of  fraud  is  not 
disproved,  property  so  purchased  passes  to  the  assignee  of  the  party 
whose  money  was  so  invested,  and  he  can  sue  for  and  recover  the  same. 
In  re  Louis  Meyers,  1  B.  R.  581;  s.  c.  2  Ben.  424. 

By  the  laws  of  Mississippi,  the  income  of  a  wife's  separate  estate,  so 
far  as  necessary,  should  be  used  jointly  with  that  of  her  husband  in 
support  of  the  family.  If  she  permits  the  husband  to  receive  the  income 
of  her  estate  without  accounting  for  the  same  for  a  longer  period  than 
one  year,  she  loses  the  right  to  call  him  to  an  account  for  such  Income. 
The  accounting  for  such  income  after  the  title  has  thus  become  vested 
in  the  husband,  is  a  gift  by  the  husband  to  the  wife,  and  this  can  not 
be  done  to  the  prejudice  of  creditors.  The  relationship  of  the  parties  and 
the  conveyance  of  all  property  that  Is  subject  to  execution  are  evidence 
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of  fraud.  The  rights  of  all  parties  must  be  governed  by  the  law  In  force 
when  they  accrue.  The  act  of  18G7,  entitled  '*  An  act  to  amend  the  law 
heretofore  In  force  respecting  the  rights  of  married  women,"  has  no 
application  to  this  case,  having  becm  passed  subsequent  to  the  con- 
veyance.   Gillespie  v.  McKuight  et  al.,  3  B.  H.  408. 

A  condonation  after  a  deed  of  separation  renders  the  deed  a  voluntary 
conveyance  instead  of  a  conveyance  for  a  valuable  consideration.  Kehr 
V.  Smith,  7  B.  R.  97;  s.  c.  10  B.  R.  49;  s.  c.  2  Dillon,  50;  s.  c.  20  Wall.  31. 

The  relinquishment  of  a  contingent  right  of  dower,  without  any  agree- 
ment for  compensation  therefor,  is  not  a  valuable  consideration  for  a  sub- 
sequent conveyance.     Ibid. 

A  promise  which  is  not  founded  upon  a  valuable  consideration  is 
voluntary,  and  not  a  sufficient  consideration  for  a  transfer.     Ibid. 

A  voluntary  settlement  by  a  debtor  who  Is  insolvent  is  fraudulent. 
Keating  v.  Keefer.  5  B.  R.  183;  s.  c.  1  L.  T.  B.  260;  s.  c.  4  L.  T.  B.  162;  Kehr 
V.  Smith,  7  B.  R.  97;  s.  c.  10    B.  R.  49;  s.  c.  2  Dillon,  50;  s.  c.  20  Wall.  31. 

In  determining  whether  the  donor  retains  enough  to  meet  his  liabilities, 
attention  should  l>e  given  to  the  business  in  which  he  is  engaged,  the 
society  in  which  he  lives,  and  his  necessary  expenses.  The  economy  of 
country  life  does  not  furnisli  a  standard  or  measure  for  city  transactions. 
Sedgwicli  V.  Place,  10  B.  R,  28;  s.  c.  5  B.  R.  168;  s.  c.  5  Ben.  184;  s.  c. 
12  Blatch  163. 

If  the  subsequent  expenditures  in  improving  the  property  are  in  pur- 
suance of  a  plan  formed  at  tlie  time  of  the  gift  thereof,  the  whole  will  be 
taken  as  one  transaction.     l])id. 

A  voluntary  conveyance  made  by  a  person  who  is  indebted  is  prima 
facie  fraudulent,  and  tlic  bnnleu  is  on  the  grantee  to  show  that  the  debtor 
liad  abundant  means,  bt'si(l<*s  the  property  conveyed,  to  pay  all  his  debts. 
Pratt  V.  Curtis.  0  B.  R.  V,\U. 

Tlie  assignee  alone  can  ini])each  a  voluntary  conveyance,  and  work  out 
tlic  <*(iuit.v  uf  antecMHh'ur  (rcditors.     Ibid. 

Wh(.'n  a  diMMl  is  vt)itl  as  to  existing  creditors,  and  is.  therefore,  set  aside, 
all  creditors.  i>otli  prior  and  sni»se(iuent.  particii)ate  in  the  fund  pro  rata. 
A  man  wln)  is  in(lel)te(l  ami  unable  to  pay  can  not.  as  against  his  creditors, 
part  witli  his  ])roi»erty  under  tlie  name  of  a  sal(^  at  an  undervalue,  so  as 
to  ^ive  away  tlie  suri)liis  value  to  a  father,  son.  friend,  or  favored  cred- 
itor.    Mitchell  V.   MeKIM.in,  S  K.  R.  .MS;  s.  e.  29  Lejr.  Int.  412. 

A  vohmtniy  s»'iilenieiit  by  a  man  wlio  is  imh^bted,  is  fraudulent  and 
void  if  tlie  ilebts  existing"  at  the  time  of  the  e<»nve.vanee  are  only  paid  by 
eontraetiiiir  otiicr  obliiratioiis  whieli  linally  result  in  insolvency.  Antrim 
v.  Kelly,  4  1\.  K.   ."ST. 

The  e.-irniiiLis  of  a  tome  covcii  arc  by  tlie  common  law  the  projierty  of 
tlie  Inishaiid  and  liahlc  for  his  <lc])is.  and  do  not  constitute  a  good  eonsid- 
ci'Miion  for  a  conNcy.-ince.  Kcaiini:-  v.  Keefer,  ."  11.  II.  V,u\;  s.  c.  1  Jj.  T.  B. 
Lrc;  s.  c.    1   L.  T.  W.  1»;-J. 

Tlie  i):i\iiicni  liy  a  fcino  citvcrt  of  lici'  money  toward  a  pni'chase  of 
])!M|n'rt \-.  wiiliniu  i n-^j <i 1 11 'J  npon  ;iny  jiLircrim^nt  for  a  reeonv(\vanee  or 
convex  am  c  of  an\   interest  to  li'-r.  is  conclusive  evidence  of  a  gift  of  the 
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money  to  the  husband,  without  any  right  on  her  part  to  reclaim  any  In- 
terest In  the  land  or  In  Its  proceeds  as  against  him  or  his  creditors.    Ibid. 

A  purchase  In  the  name  of  a  feme  covert  by  the  husband  constitutes 
a  gift  to  the  same  extent,  and  with  the  same  effect,  as  If  the  property 
were  first  conveyed  to  him,  and  then  by  him  to  her.    Ibid. 

If  a  party  furnished  the  money  with  which  a  house  was  purchased  In 
the  name  of  the  bankrupt,  and  then  i^ubsequently  took  a  note  therefor 
which  he  proved  against  the  estate,  a  conveyance  of  the  house  to  him, 
after  the  giving  of  the  note,  will  be  claimed  to  be  void,  and  not  an  execu- 
tion of  the  resulting  trust.    Napier  v.  Server,  2  W.  N.  400. 

When  the  deed  Is  kept  from  record,  and  the  debtor  appears  as  the  owner 
and  obtains  credit  upon  the  faith  of  the  property,  a  voluntary  conveyance 
is  void  as  to  subsequent  creditors.    Keating  v.  Keefer,  5  B.  R.  133;  s.  c. 

1  L.  T.  B.  266;  s.  c.  4  L.  T.  B.  162;  in  re  Ralnsford,  5  B.  R.  381. 

A  voluntary  conveyance  made  with  the  Intent  to  cast  on  creditors  the 
hazards  of  future  speculations,  and  to  provide  a  home  In  case  of  disaster, 
is  fraudulent.    In  re  Ralnsford,  5  B.  R.  381. 

The  assignee  claims  not  under  but  adversely  to  a  fraudulent  deed.  He 
claims  that  the  deed  is  void  as  to  creditors,  and  on  this  ground  alone  at- 
tacks it,  and  upon  this  ground  alone  has  he  any  right  to  the  property. 
He  can  not  claim  under  It,  and  must  claim  against  it.  When  it  is  decreed 
to  be  fraudulent  and  void  at  his  instance,  he  can  not  set  it  up  to  defeat 
the  right  of  the  debtor*s  wife  to  dower.  He  can  not  ask  that  the  same 
instrument  be  held  void  as  to  creditors,  and  then  in  their  favor  held 
valid  as  to  the  wife.  The  debtor's  wife  is  not,  under  such  circumstances, 
barred  of  her  dower.    Cox  v.  Wilder,  7  B.  R.-241;  s.  c.  5  B.  R.  443;  s.  c. 

2  Dillon,  132;  s.  c.  5  L.  T.  B.  500. 

The  exemption  from  execution  la  a  right  or  privilege  given  to  the 
debtor.  He  may  waive  it  by  not  claiming  the  exemption.  If  he  does  not 
choose  to  assert  any  claim  to  have  the  property  exempted,  the  fraudulent 
grantee  Is  in  no  position  to  claim  it  as  against  the  assignee.  Edmonson 
V.  Hyde,  7  B.  R.  1;  s.  a  2  Saw.  205;  s.  c.  5  L.  T.  B.  380.  Contra,  Kehr  v. 
Smith,  7  B.  R.  97;  s.  c.  10  B.  R.  49;  s.  c.  2  Dillon,  50;  s.  c.  20  Wall.  31. 

W^iere  by  the  State  laws  a  feme  covert  may  own  property  in  her  own 
right  and  carry  on  business  in  her  own  name,  she  may  employ  her  husband 
and  pay  him.  She  has  a  right  to  all  the  advantages  that  flow  to  her  from 
her  own  or  her  husband's  tact  and  foresight,  so  long  as  his  means,  services, 
and  earnings  do  not  enter  Into  her  business.  Property  thus  obtained 
bona  fide  can  not  be  taken  from  her  and  turned  over  to  the  creditors  of  her 
husband.  On  the  question  of  the  ownership  of  such  property,  the  pre- 
sumptions are  all  in  her  favor.  Driggs  v.  Russell,  3  B.  R.  161;  s.  c.  1 
Ti.  T.  B.  161;  s.  c.  1  C.  L.  N.  353;  in  re  Eldred,  3  B.  R.  256;  s.  c.  1  O.  L.  N. 
389. 

If  the  personal  labor  and  capacity  of  the  husband  have  contributed 
largely  to  the  accumulation  of  property  held  as  his  wife's  separate  es- 
tate, or  If  a  successful  business  conducted  in  her  name  has  been  wholly 
managed  by  hor,  and  Its  profits  resulted  alone  from  her  Industry,  skill, 
and  economy,  then,  as  by  the  settled  principles  of  law  which  govern  the 
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relative  rights  of  husband  and  wife,  even  the  proceeds  of  her  labor  and 
industry  ordinarily  belong  to  him,  the  property  so  acquired  is  subject  to 
the  debts  of  the  husband,  whatever  equitable  rights  the  wife  may  have 
as  between  herself  and  him;  with  this  exception,  however,  that  the  skill, 
care,  or  labor  of  either  husband  or  wife  bestowed  on  her  estate,  so  far  as 
may  be  reasonably  necessary,  inures  to  the  beneflt  of  such  estate,  and  does 
not  render  it  liable  to  the  husband's  debts.  Shackleford  v.  Ck)lller,  6  Bush, 
149. 

Where  a  husband  receives  money  from  his  wife  and  engages  in  transac- 
tions in  real  estate  in  her  name  until  he  accumulates  property  of  con- 
siderable value  by  his  skill  and  energy,  the  property  is  liable  to  his  as- 
signee.    Muirhead  v.  Aldridge,  14  B.  R.  249. 

According  to  the  laws  of  New  York,  as  interpreted  by  the  courts,  a 
married  woman  ma}'  own  property  of  every  description  in  the  same  man- 
ner as  if  Bhe  were  a  feme  sole.  She  may  engage  in  trade,  and  her  labor 
and  her  time  are  not  the  propertj*  of  her  husband.  She  may  even  employ 
the  time  and  ln])or  of  her  husband  in  tlie  business  of  using  her  capital 
in  trade,  and  she  may  support  her  husband  out  of  the  profits  of  her 
business;  and  neither  the  fact  that  she  employs  her  husband,  nor  the 
fact  that  tlie  lalxa*  and  skill  of  the  husl)and  contribute  to  tlie  success  of 
the  busine^ss,  nor  the  fact  tliat  the  luisbaud  and  his  family  are  supported 
out  uf  the  profits  cjf  the  Imsincss.  will  make  the  business  or  its  profits 
the  property  of  the  husband.  Vuorhees  v.  Bonesteel,  7  Blatch.  495;  s.  c. 
10  Wall.  10. 

I'ndor  the  laws  of  Georjxia.  a  feme  covert,  with  the  consent  of  her 
husband,  may  have  a  scijaralc  estate  in  her  oarniuKs,  and  the  purchase 
of  property  in  her  name  with  such  earnings  is  not  fraudulent.  Glenn 
V.  Johnson,  IS  Wall.  470. 

A  mere  intent  to  prefer  does  not  render  a  transfer  fraudulent  which 
is  otherwise  valid.  CookinLrhani  v.  Fer;:uson,  4  B.  R.  030;  s.  c.  8  Blatch. 
4S8. 

Parties  who  have*  taken  transfers  from  the  fraudulent  vendee  are  nec- 
(ssary  iiarties.     lliid. 

By  the  laws  of  l'l<»ri(ln,  an  Mssi;rnnient  appropriating  the  property  to 
siu-h  crediiors  as  slmll  siun  a  eninproiiiise  airreenM'nt,  and  none  othen^, 
with  a  (liri'ciioii  that  ilie  surplus  shall  then  revert  to  the  assignor,  is  not 
an  assliiiiiiiciu  of  the  \n  hole  of  the  assi;^nnr"s  property,  and  is  fraudulent 
and  voiil.     In  re  lirnmnr.  :i  H.  K.    HI;  s.  c.  ;{.  lU-n.   4SS. 

If  a  frMudiiKni  a>sii:iiiiuiit  has  nm  been  expressly  asst^nted  to  by  the 
creditors,  it  is  ii.crcly  a  ]M.\\rr  w  liich  is  revolted  l»y  the  cniinneni-enient 
of    the   pr«M'(rdiiii:s    in    haiikniitlc  y.     Ashley    v.    llohinson,    '2\)   Ala.    112. 

Tli(»  assiunce  may  nMovn-  i)i-(tiinty  fraiichih-uTly  i)\ir<'hascd  in  the  nartio 
of  aiK'thrr.  aftrr  ilu'  <  (iiiiiicucciiicnt  of  the  prort'edin^s  in  haidiruptcy, 
witli  the  funds  nf  tin-  liankruiit.      Il\-de  v.   Colien,   11    H.  U.  4(11. 

A  lifn  is  nni  a  prn|Mriy  in  the  thiim"  iiself.  nor  tines  it  constitute  a  mere 
riuht  of  action  for  the  thini:'.  It  nmrc  |ir(»iieiiy  <-onst itiites  a  charire  upon 
tlie  thinLT.  In  seme  iJ.r\A  ral  s»  n^e  ei-ediiors  havL'  tin  eipiitable  lien  iipnii 
pr< 'p(,ny  ptirehased  with  the  debtor's  funds  in  the  name  of  another.     So 
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they  would  have  if  a  general  liability  instead  of  a  resulting  trust  had  been 
declared.  So  debts  are  an  equitable  lien  upon  property  fraudulently  trans- 
ferred by  the  debtor,  and  it  may  be  said  that  every  debtor  is  a  trustee 
for  his  creditors,  and  bound  to  use  his  property  for  their  benefit,  and  that 
creditors  have  an  equitable  lien  upon  the  property  of  the  debtor.  But  in 
all  these  cases  the  usual  remedies  are  to  be  pursued  to  create  and  force 
the  lien  before  a  specific  charge  creating  an  incumbrance  is  created.  A 
creditor  can  not  enforce  the  lial>llity  of  a  resulting  trust  under  the  stat- 
ute without  a  preliminary  judgment  and  execution.  Before  the  equitable 
interests  of  a  debtor  can  be  reached  in  equity,  all  available  legal  remedies 
must  be  exhausted.  Neither  a  judgment  nor  execution  constitutes  a  lien 
upon  equitable  interests.  The  commencement  of  the  equitable  action  and 
the  filing  of  the  lis  pendens  are  necessary  for  that  purpose.  Ocean  Nat'l. 
Bank  v.  Olcott,  46  N.  Y.  12. 

It  is  an  easy  matter  for  parties  to  go  through  the  form  of  paying  and 
receiving  money  in  the  presence  of  witnesses.  This  is  the  common  de- 
vice of  parties  contriving  a  fraud,  but  endeavoring  to  fortify  themselves 
with  the  evidence  of  good  faith.  So,  too,  the  placing  of  the  device  "  agt." 
on  the  sign  is  so  generally  the  cover  of  fraud,  that  so  far  from  freeing 
the  transaction  from  suspicion,  it  only  serves  to  awal^en  it.  When  the 
parties  are  competent  witnesses  in  the  cause,  but  do  not  testify  or  offer 
any  explanation  of  the  transaction,  it  is  a  sound  rule,  sustained  by  reason 
as  well  as  by  authority,  that  the  presumption  is,  that  the  evidence  in  their 
possession,  if  given,  would  be  in  corroboration  of  that  which  has  already 
been  given  against  them.  In  re  Hussman,  2  B.  R.  437;  s.  c.  2  L.  T.  B. 
53;  s.  c.  1  C.  L.  N.  177. 

A  conveyance  which  is  made  by  an  insolvent  to  a  relative  of  nearly 
all  his  proi>erty  for  an  inadequate  price,  for  the  purpose  of  putting  it  out 
of  the  reach  of  his  creditors,  and  which  is  absolute  in  form,  but  In  fact 
on  secret  trust  for  the  benefit  of  the  grantor  and  such  creditors  as  he  may 
see  fit  to  select,  and  which  is  kept  from  record  for  nearly  a  year,  has 
nearly  every  badge  of  fraud.    In  re  J.  H.  O.  Lutgens,  7  Pac.  L.  B.  89. 

Evidence  of  prior  transactions  between  the  same  parties  which  tends 
to  show  the  consideration  of  the  conveyance  and  the  inducements  which 
led  the  debtor  to  make  it,  bears  directly  upon  the  question  whether  it 
was  made  in  good  faith  or  in  fraud  of  creditors,  and  is  admissible.  Knowl- 
ton  V.  Moseley,  105  Mass.  13G. 

When  goods  covered  by  a  bill  of  sale  are  left  upon  the  premises  of  the 
original  owner  in  charge  of  a  person  partially  employed  by  him,  the  trans- 
fer is  valid  when  there  is  no  evidence  that  a  creditor  or  a  purchaser  has 
been  misled  or  deceived  thereby.  Jenkins  v.  Mayer,  3  B.  R.  770;  s.  c. 
2  BIss.  303. 

A  judgment  confessed  upon  a  defective  statement  is  not  absolutely 
void,  but  only  so  as  to  creditors  who  have  a  lien  upon  the  property  sought 
to  l>e  affected  by  the  judgment.  It  has,  indeed,  been  ruled  that  even  as 
against  lien  creditors,  the  insufiiciency  of  statement  is  only  prima  facie 
evidence  of  fraud,  and  that  it  is  admissible  to  support  the  judgment  by 
proof  that  the  transaction  was  in  good  faith  and  the  judgment  confessed 
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upon  an  actual  existing  debt.  The  bankruptcy  act  must  be  construed 
as  giving  tlie  creditors  who  prove  their  debts,  from  and  after  the  filing  of 
the  petition,  such  a  direct  interest  in  the  property  or  assets  of  the  bank- 
rupt as  to  enable  them,  or  the  assignees  for  them,  to  attack  such  a  judg- 
ment as  fraudulent  in  law  or  fact,  even  though  their  claims  do  not  con- 
sist of  Judgments.    In  re  Price  Fuller,  4  B.  R.  115;  s.  c.  1  Saw.  243. 

The  statutes  requiring  chattel  mortgages  to  be  filed  in  the  oflic*e  of  the 
county  recorder,  do  not  make  a  mortgage  valid  which  would  otherwise 
be  void  as  to  creditors.  It  would  be  a  serious  drawback  to  all  trading 
operations,  if  a  dealer  were  obliged  to  search  the  files  of  the  recorder's 
office  to  ascertain  whether  there  is  a  mortgage  on  property  held  out  to 
the  world  by  a  party  as  his  own.  In  re  Manly,  3  B.  R.  291;  s.  c.  2  Bond, 
2G1;  s.  c.  2  L.  T.  B.  89;  Robinson  v.  Elliott,  11  B.  R.  553;  s.  c.  22  Wall. 
513. 

No  acts  of  the  assignor,  after  the  assignment,  can  invalidate  it  or  afford 
any  evidem*e  from  which  fraud  in  fact  can  l>e  legitimately  inferred. 
When  a  conveyance  is  not  fraudulent  at  the  time  of  the  making  of  it,  it 
sliall  never  l>e  said  to  be  fraudulent  for  any  matter  ex  post  facto.  Beck 
V.  Parker,  05  Penn.  262. 

The  title  of  a  fraudulent  grantee  is  good  acainst  all  parties  except  the 
assignee  and  creditors.  A  tenant  can  not  defeat  the  title  of  the  grantee 
by  showing  fraud  in  a  transfer  by  his  landlord,  at  least  until  he  has  been 
notified  by  the  landlord's  assignee  of  a  claim  for  the  property.  Until  such 
notice  the  tenant  can  not  be  held  liable  to  the  assignee  for  rent.  Steadman 
V.  Jones.  G5  N.  C.  388. 

Although  an  indorsement  on  a  mortgage  to  the  effect  that  it  shall  cover 
property  acquired  after  its  execution  Is  made  for  the  purpose  of  defraud- 
ing creditors,  yet  it  will  not  affect  the  validity  of  the  original  mortgage. 
Whithed  v.  Pillsbury,  13  B.  U.  241. 

The  assignee  has  no  greater  riglits  tliau  the  judgment  creditor,  and  a 
l)ona  tide  purcliaser  from  a  fraudulent  grautei*  will  l)e  protected,  although 
his  iMircliase  was  made  after  the  appointment  of  the  assignee.  Beall  v. 
Ilarn^ll.  7  B.  K.  -KK);  s.  c.  1  W()(»ds.  47(;:  Murray  v.  .Jones,  r>0  Ua.  1()9. 

If  the  purchaser  lias  notice  of  facts  sutlici«Mit  to  put  him  on  tlie  in- 
quiry, ho  is  not  a  bona  li«lc  purchaser.  Beall  v.  Ilarrell,  7  B.  R.  4(M);  s.  c. 
9  B.  R.  49;  s.  c.  17  Wall.  .".9(>. 

Altbouuli  a  gift  is  void,  a  iii(»rtiragee  wlio  makes  a  loan  in  good  faith 
gets  a  good  title.     Sc.l.u\vi(  k  v.  Place,   lo  H.  R.  2S;  s.  c.  12  Blatch.  ll«. 

A  iiiortgaucc  ^\'lu^  takes  liis  inortiraLfe  to  secure  a  desperate  debt  due 
by  the  (hmor,  is  not  a  piirclmscr  for  value  if  Im'  is  aware  of  the  defects  of 
tlie  title.     IM.l. 

A  party  who.  after  tlie  comineiH-enieiit  of  proc<'ediugs  in  bankruptcy, 
piircliases  at  a  sale  iiiidc  i*  ;i  rrauduleiii  execution,  does  not  obtain  a  valid 
tiilc  ns  ;i;:ainpt  llic  as<iL:ii»'c.     lliid. 

11'  the  (loH«>e  has  s«»M  ih<'  inupcrty.  the  as^iu'nee  may  recover  the  value 
fr<»i!i  him.     Ihitl. 

To  cnii^^tinitc  n  lidnn  lnh-  ]iin-cli;isci".  lie  iimsl  be  without  notict>  of  the 
fraud,   not   only  at   ihc  time  nf  ihe  imrchase,   bin  als4:>  at   the  time  of  the 


Duties  op  Trustees.  413 

actual  payment  of  the  consideration.  Marsh  v.  Armstrong,  11  B.  R.  125; 
B.  c.  20  Minn.  81. 

The  lien  of  a  judgment  rendered  after  the  making  of  a  fraudulent  con- 
veyance, and  before  the  commencement  of  the  proceedings  in  bankruptcy, 
is  preserved,  and  is  entitled  to  priority  when  the  conveyance  Is  set  aside. 
Codwise  v.  Gelston,  10  Johns.  507. 

When  a  fraudulent  deed  is  set  aside,  the  property  should  be  turned  over 
to  the  assignee.    Sands  v.  Codwise,  4  Johns.  536. 

When  a  fraudulent  conveyance  of  land  is  set  aside,  all  the  stock  and 
grain,  except  such  as  the  law  exempts,  will  be  considered  assets.  Keating 
V.  Keefer,  5  B.  R.  133;  s.  c.  1  L.  T.  B.  200;  s.  c.  4  L.  T.  B.  1C2. 

The  account  for  rents  and  profits  should  only  be  taken  from  the  time  of 
filing  the  petition  in  bankruptcy.    Sands  v.  Codwise,  4  Johns.  530. 

Expenditures  may  be  set  off  against  rents  and  profits.    Ibid. 

A  person  who  takes  a  mortgage  from  a  fraudulent  grantee  has  no  right 
to  sell  the  property  after  notice  of  the  claim  of  the  grantor's  assignee. 
Brooks  V.  D'Orville,  7  Ben.  485. 

If  a  party  in  good  faith  takes  a  mortgage  for  a  valuable  consideration 
from  a  fraudulent  grantee,  it  will  be  valid  against  the  assignee.    Ibid. 

Act  of  1B98,  Ch.  5,    ♦     ♦    ♦    §  47.    Duties    of    Trustees.— 

(a)  Trustees  e:hall  respectively  (1)  account  for  and  pay  over  to  the 
estates  under  their  control  all  interest  received  by  them  upon  prop- 
erty of  such  estates;  (2)  collect  and  reduce  to  money  the  property 
of  the  estates  for  which  they  are  trustees,  under  the  direction  of  the 
court,  and  close  up  the  estate  as  expeditiously  as  is  compatible  with 
the  best  interests  of  the  parties  in  interest;  (3)  deposit  all  money 
received  by  them  in  one  of  the  designated  depositories;  (4)  disburse 
money  only  by  check  or  draft  on  the  depositories  in  which  it  has 
been  deposited;  (5)  furnish  such  information  concerning  the  estates 
of  which  they  are  trustees  and  their  administration  as  may  be  re- 
quested by  parties  in  interest;  (6)  keep  regular  accounts  showing  all 
amounts  received  and  from  what  sources  and  all  amounts  expended 
and  on  what  accounts;  (7)  lay  before  the  final  meeting  of  the  creditors 
detailed  statements  of  the  administration  of  the  estates;  (8)  make 
final  reports  and  file  final  accounts  with  the  courts  fifteen  days  before 
the  days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay  divi- 
dends within  ten  days  after  they  are  declared  by  the  referees;  (10) 
report  to  the  courts,  in  writing,  the  condition  of  the  estates  and  the 
amounts  of  money  on  hand,  and  such  other  details  as  may  be  re- 
quired by  the  courts,  within  the  first  month  after  their  appointment 
and  every  two  months  thereafter,  unless  otherwise  ordered  by  the 
courts;  and  (11)  set  apart  the  bankrupt's  exemptions  and  report  the 
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items  and  estimated  value  thereof  to  the  court  as  soon  as  practicable 
after  their  appointment. 

(b)  Whenever  three  trustees  have  been  appointed  for  an  estate, 
the  concurrence  of  at  least  two  of  them  shall  be  necessary  to  the 
validity  of  their  every  act  concerning  the  administration  of  the  estate. 

Act  of  1898,  Cii.  7,  §  Gl.  Depositories  for  Money. —  (a)  Courts 
of  bankruptcy  sliall  designate,  by  order,  banking  institutions  as  de- 
positories for  the  money  of  bankrupt  estates,  as  convenient  as  may 
be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the  United 
States,  subject  to  their  approval,  to  be  given  by  such  banking  insti- 
tutions, and  may  from  time  to  time  as  occasion  may  require,  by  like 
order  increase  the  number  of  depositories  or  the  amount  of  any  bond 
or  change  such  depositories. 

Act  of  18(J7,  §  50-17.  The  assignee  shall  have  the  like  remedy 
to  recover  all  the  estate,  debts,  and  efl'ects  in  his  own  name  as  the 
debtor  jiiight  have  had  if  the  decree  in  bankruptcy  had  not  been 
rendered  and  no  assignment  had  been  made.  If,  at  the  time  of  the 
commencement  of  the  proceedings  in  ])ankru])tcy,  an  action  is  pend- 
ing in  tlie  name  of  the  d(?btor  for  tlie  recovery  of  a  debt  or  other 
thing  wliicli  miglit  or  ought  to  pass  to  the  assignee  by  the  assignment, 
the  assignee  shall,  if  he  requires  it,  be  admitted  to  prosecute  the 
action  in  liis  own  name,  in  like  manner  and  with  like  elTect  as  if 
it  had  l)een  ori<nnnllv  coninienced  bv  him.  And  if  anv  suit  at  law 
or  in  equity,  in  wliieli  the  l)ankni]it  is  a  ])arty  in  his  own  name,  is 
pending  at  tlie  time  of  the  adjudication  of  l)ankru])tcy,  the  assignee 
may  defend  tlie  same  in  the  same  manner  and  with  the  like  effect 
as  it  might  have  ])een  defended  hy  the  bankrupt. 

Ptatuto  roviscul  — March  2.  ISCm.  Hi.  170.  §§  14.  10,  14  Stat.  523,  .524. 
Prior  Statutrs  -•  April  4,  ISOO.  cli.  V.l  §  i:i.  2  Stat.  2.");  Anjr.  10,  1S41,  cb.  9, 
IJ  :).  .'  Stat.  442. 

Durintr  ])(n<lrn(  y  of  ;i  bill  in  o(itiity  broiijrlit  l>y  the  assijriiee  for  the  re- 
(loinpti(Ui  and  sale  of  tlio  banlsrupt's  real  estate,  an  incnunhrancor  will  not 
bo  nllo\v<'(l  by  ri'dooniiim"  to  n(<|nir«'  any  alisolntc  title  to  the  property, 
to  ex('hisi«)n  of  assimice  or  tlie  other  incninbraucers.  In  re  Loujrfellow, 
17  Vk   n.   27. 

\\'hrre  the  assiiiin-o  has  iKod  tin*  udieral  funds  of  the  estate  to  redeem 
the  real  estat«<  of  tlio  bankrupt,  at  reipn'st  of  the  snbseqnent  inenni- 
bi'ancci'-;.  ilic  amonnt  s(»  i»nid  should  be  refnnded  out  of  the  proceeds  of 
salp  of  tlio   promises.     Ibid. 

AssiLHUM'  <an  net  niaiiiiain  a  snit  in  e^piity  to  obtain  possession  of  prop- 
erty {ill«-L:('d  tn  bclnnu-  t<'  tlie  rsiato.  Tlic  remedy  is  at  law.  In  re  The 
Ore^^oii  Ir.iu  U'ciKs.  17  1'..  li.  4nt. 
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An  assignee  of  corporate  stock  who  has  caused  it  to  be  transferred 
to  himself  on  the  books  of  the  company,  and  holds  it  as  a  collateral  se- 
curity for  a  debt  due  from  his  assignor,  is  liable  for  the  unpaid  balances 
thereon.    Pullman  v.  Upton,  Assignee,  17  B.  R.  489. 

Assignee  can  not  reclaim  money  deposited  for  a  special  purpose,  in 
which  the  person  holding  the  deposit  has  acquired  a  vested  interest 
Newcomb  v.  Launtz,  18  B.  R.  276. 

The  Assignee  may  redeem  property  of  the  bankrupt,  which  has  been 
sold  on  execution  to  the  judgment  creditor,  without  paying  the  unsatis- 
fied balance  of  the  judgment,  or  taking  the  property  subject  to  the  lien 
of  such  judgment.    Lloyd,  Assignee,  v.  Hoo  Lue  et  al.,  17  B.  R.  170. 

Under  the  law  of  1867,  held,  that  a  register  had  no  authority  to  set  off 
exempt  property  to  the  bankrupt,  nor  to  direct  assignee  in  the  matter. 
In  re  Peabody,  16  B.  R.  243. 

An  objection,  that  the  assignee  did  not  obtain  permission  from  the 
bankruptcy  court  to  bring  the  suit,  is  of  no  avail  unless  it  is  pleaded. 
Avery  v.  Ryerson,  34  Mich.  362. 

If  the  assignee  of  a  mortgagee  who  held  a  second  mortgage,  dies  after 
the  entry  of  a  decree  pro  confesso,  for  want  of  an  appearance,  and  be- 
fore a  final  decree  in  a  proceeding  to  foreclose  a  prior  mortgage,  the 
sale  will  not  affect  the  second  mortgage.    Ibid. 

If  the  assignee  is  finally  dischargad  after  more  than  two  years  from  the 
time  of  his  appointment,  he  is  not  a  necessary  party  to  an  action  by  a 
creditor,  instituted  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, to  set  aside  a  fraudulent  conveyance.    Phelps  v.  Curts,  16  B.  R.  85. 

Original  Suits.— This  provision  is  limited  by  the  preceding  section. 
The  assignee  can  only  sue  for  the  property  or  rights  of  action  which  pass 
to  him  as  assignee,  and  can  only  prosecute  actions  of  a  like  character  in 
his  own  name.    Noonan  v.  Orton,^2  B.  R.  405;  s.  c.  34  Wis.  259. 

The  statement  in  a  complaint  that  the  plaintiff  is  assignee  may  be 
treated  as  surplusage,  or  at  most  as  descriptio  persouae.  and  may  be  dis- 
regarded.   Dambmann  v.  White,  12  B.  R.  438;  s.  c.  48  Cal.  439. 

It  is  not  necessary  to  allege  in  detail  the  adjudication,  the  appointment 
of  assignee,  and  the  assignment  and  record  thereof.    As  in  the  case  of  an 

executor  or  administrator,  it  is  only  necessary  to  state ,  assignee 

of  the  estate  of ,  duly  adjudged  a  bankrupt  according  to  the  stat- 
ute in  such  case  made  and  provided.  Ethrldge  v.  Jackson,  19  I.  R.  R. 
134;  8.  c.  7  Pac.  L.  R.  132;  Wheelock  v.  Lee,  10  B.  R.  363;  s.  c.  04  N.  Y. 
242;  Hastings  v.  Fowler,  2  Ind.  216. 

The  assignee's  title  to  the  bankrupt's  estate,  and  right  to  sue  therefor, 
are  derived  from  the  assignment,  and  hence  a  copy  of  the  assignment  need 
not  be  procured  before  the  institution  of  a  suit.  Rogers  v.  Stevenson, 
16  Minn.  68. 

After  the  execution  of  a  deed  of  assignment  the  bankrupt  is  entirely 
divested  of  his  property,  and  the  same  is  vested  in  his  assignee.  The 
whole  estate  is  conveyed  by  the  assignment,  and  there  is  no  residuary 
interest  in  the  bankrupt.  It  results  as  a  necessary  legal  consequence 
that  the  assignee  may  and  alone  can  maintain  ejectment.    His  is  the 
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title;  to  him  the  real  estate  of  the  bankrupt  exclusively  belongs,  a^d  in 
the  event  of  an  ejectment,  he  is  the  person  dispossessed  and  injured. 
Barstow  v.  Adams,  2  Day,  70.     Vide  Fales  v.  Thompson,  1  Mass.  34. 

In  proceedings  in  bauliruptcy,  the  legal  title  vests  in  the  assignee  under 
the  assignment.  Whatever  right  the  bankrupt  had  is  assigned  to  and 
vests  in  the  assignee,  who  thereby  becomes,  for  the  purpose  of  maintain- 
ing or  defending  suits,  possessed,  as  of  his  own  property,  of  the  estate 
assigned  to  him.  It  is  true,  he  holds  the  title  of  the  property  when  re- 
covered, in  trust  for  certain  pui*poses  specified  in  the  statute;  but  as  be- 
tween him  and  a  stranger,  he  holds  the  title,  and  may  assert  it  in  the 
same  form  of  action  as  though  he  owned  the  fee.  Dambmann  v.  White, 
12  B.  R.  438;  s.  c.  48  Cal.  439. 

So  far  as  a  removed  executor  has  claims  against  the  estate  of  a  dece- 
dent, they  may  be  asserted  in  the  probate  court  by  his  assignee.  Appling 
v.  Bailey,  44  Ala.  333. 

A  party  who  takt's  an  assignment  of  a  chose  in  action  from  the  bank- 
rupt aft€T  the  commencement  of  the  proceedings  in  bankruptcy,  has  a  good 
title  if  the  proceedings  arc  discontinued  without  the  appointment  of  an 
assignee  before  the  trial  of  a  suit  on  such  clwse  in  action.  Kline  v.  Bauen- 
dahl.  12  B.  K,  375;  s.  c.  G  X.  Y.  Supr.  54(5;  s.  c.  11  N.  Y.  Supr.  (Ilun)   205. 

A  bankrupt  can  not  have  relief  in  resi>ect  to  lands  where  the  title  to 
the  laud  or  interest  in  it  is  vested  in  liis  assignee,  llie  effei't  of  his  bank- 
ruptcy can  not  Iw  avoided  by  an  averment  that  he  is  a  trustee  for  his 
wife,  she  not  being  made  a  party.    Muller  v.  Erich.  5  Pac.  L.  XL  223. 

The  assignee  is  clothed  witli  the  legal  title  as  well  as  the  beneficial  in- 
terest in  a  Judgment  reudere<l  in  favor  of  the  bankrupt,  and  must  proceed 
in  his  own  name  against  a  slieriff  for  neglecting  to  return  an  execution 
issued  tliereon,  although  tlie  execution  was  issued  in  the  name  of  the 
bankrupt  after  the  coiiunencenient  of  the  proceedings  in  bankruptcy. 
Gary  v.  Bates,  12  Ala.  r>44. 

Tlie  bankrupt  can  not  institute  an  action  of  trover  for  the  conversion 
of  property  belonging  to  the  estate  after  the  conimencement  of  the  pro- 
ceedings in  i)ankruptcy,  for.  in  order  to  maintain  sucli  a  suit,  the  plaintiff 
must  have  a  riglit  of  property  in  tlie  goods  converted,  as  well  as  the  riglit 
of  possession  at  tlie  tiuH*  of  the  conversion.     Bedman  v.  Gould,  7  Blackf. 

3m. 

In  tlie  n]>scnc(»  of  all  i>ro(if.  the  pn»s\Hnption  is  that  the  equitable  inter- 
est is  nnlte<l  with  and  follows  the  leiral  title,  and,  under  such  circum- 
stances, a  suit  can  nnt  be  iiisiiinied  in  the  nann*  of  the  bankrupt  on  a 
uoti'  made  i)ayaMt'  i«»  him  ]irior  tn  tlic  coninieucenKMit  of  the  proceedings 
in  bankruptcy,  altiimiirh  tin*  suit  is  entered  to  the  use  of  a  third  party. 
Griswold  v.   M<-Millan,   l.">   111.   r>U(K 

The  asslLciinicnt  extends  to  all  claims  founded  in  property.  In  all  cases 
where  the  cans*-  oi'  a«'ii<>n  would  survive  to  the  executor  of  a  bankrupt. 
it  pas^(\s  t<»  his  avsiuiicr.  Sullivan  v.  Bridge.  1  Mass.  oil.  Vide  Bird 
V.    Hempstead.   L!   l>ay,    liTl*;   s.   c.   2   J>ay.    21>3. 

A  riLdii  of  actiuu  against  a  slM'i'iff  for  nei;ligeuee  in  the  levy  of  an  exe- 
cution. \\lt']-«'liy  tIm'  ••l;iim  A\as  lo-^t.  vc^is  in  tlie  assignee  of  the  Judg- 
ment  (  rc'ditor.     Suiliwm   v.    l'.i-idL:»\   1   Mass.   ."ill. 
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A  BOit  on  a  Judgrment  in  the  naiiie  of  the  bankrupt  can  not  be  main- 
talnedf  for  all  suits  instituted  after  the  appointment  of  the  assignee  should 
be  brought  in  his  name,  or  at  least  prosecuted  for  the  benefit  of  the  cred- 
itors whom  he  represents.    Goolc  y.  Lansing,  3  McLean,  571. 

If  no  plea  in  abatement  is  interposed,  the  assignee  may  recover  a 
moiety  of  a  debt  due  to  a  firm  of  which  the  bankrupt  and  another  were 
members.    Barclay  v.  Carson,  2  Hay  (N.  C),  243. 

The  bankrupt  can  not  institute  a  suit  in  the  name  of  a  third  person  for 
his  benefit,  where  his  interest  in  the  cause  of  action  accrued  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy.  Berry  v.  Gillis,  17  N. 
H.  0. 

The  bankrupt  has  the  exclusiye  right  to  sue  for  a  trespass  committed 
upon  the  exempt  property  prior  to  the  commencement  of  proceedings  in 
bankruptcy.  It  is  not  necessary  for  him  to  produce  a  certificate  of  ex- 
emption, for  what  the  law  requires  to  be  done  it  presumes  has  been  done, 
until  the  contrary  is  shown.    Selling  v.  Gunderman,  35  Tex.  3-15. 

The  bankrupt  may  institute  an  action  for  a  levy  on  property  which 
was  exempt  from  execution,  although  the  property  was  sold  after  the 
commencement  of  the  proceedings  in  bankruptcy,  and  before  the  allow- 
ance of  the  exemption  by  the  assignee.  Williams  v.  Miller,  16  Conn. 
144. 

If  a  note  is  allowed  to  the  bankrupt  as  a  part  of  his  exemption,  be  may 
institute  a  suit  thereon  in  his  own  name.  Henly  v.  Lanier,  15  B.  R.  280; 
a  c.  75  N.  C.  172. 

A  creditor  may  file  a  bill  in  equity  to  reach  certain  assets  of  the  bank- 
rupt, withbut  a  previous  refusal  of  the  assignee  to  institute  a  suit  where 
the  whole  conduct  of  the  assignee  shows  that  he  has  abandoned  all  claim 
to  it.    Rugely  v.  Robinson,  19  Ala.  404. 

When  a  contract  not  under  seal  is  made  with  an  agent  in  his  own  name 
for  an  undisclosed  principal,  either  the  agent  or  the  principal  i>tay  sue 
upon  it.  If  the  agent  sues  it  is  no  ground  of  defense  that  the  beneficial 
interest  is  in  another,  or  that  the  agent,  when  he  recovers,  will  be  bound 
to  account  to  another.  If  the  agent  becomes  bankrupt,  he  may  still  sue 
in  his  own  name.  If  a  party  pledges  his  business  for  a  debt,  with  an 
agreement  that  it  shall  be  carried  on  with  the  capital  of  the  pledgee,  he 
has  no  beneficial  interest  in  contracts  subsequently  made,  and  in  case  of 
bankruptcy  may  nevertheless  sue  upon  them  in  his  own  name.  Rhojides 
V.  Blackiston,  106  Mass.  334. 

The  assignee  is  a  necessary  party  to  a  bill  filetl  by  a  creditor  to  reach 
the  equitable  assets  of  the  bankrupt.     Rugely  v.  Robinson,  19  Ala.  404. 

The  bankrupt  may  institute  an  action  at  law  in  his  own  name  on  a 
claim  which  was  not  placed  on  his  schedules.  Steele  v.  Towne,  28  Vt 
771. 

If  the  Judgment  was  assigned  prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  a  sci.  fa.  may  be  maintained  in  the  name  of  the 
bankrupt  for  the  benefit  of  the  owner  of  the  judgment  Boone  v.  ^tone, 
8  Ul  537. 
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If  the  payee  of  a  note  obtains  possession  of  the  note  after  a  sale  thereof 
by  his  assignee,  he  is  remitted  to  his  original  legal  title,  and  may  transfer 
it  by  his  indorsement.     Birch  v.  Tillotson,  16  Ala.  387. 

If  a  note  passes  to  the  assignee  by  delivery  without  indorsement,  and 
he  sells  and  transfers  it  to  the  bankrupt  by  delivery,  the  banl^rupt  may 
be  considered  as  reinstate<l  in  his  original  right,  and  may  sue  thereon  in 
his  own  name.    Drury  v.  Vannever,  50  Mass.  442. 

If  a  note  passes  to  the  assignee  by  delivery  without  indorsement,  and 
he  sells  and  transfers  it  by  delivery  to  one  of  the  bankrupts,  the  latter 
may  sue  thereon  in  the  name  of  the  bankrupts.    Ibid. 

If  the  bankrupt  purchases  a  chose  in  action  from  the  assignee,  he  may 
bring  an  action  thereon  in  his  own  name.     Udall  v.  District,  48  Vt.  588. 

If  the  bankrupt  made  an  equitable  assignment  of  a  chose  in  action  be- 
fore the  commencement  of  the  proceedings  in  bankruptcy,  he  may  main- 
tain an  action  in  his  own  name  if  he  subsequently  purchases  the  claim. 
Blin  V.  Pierce,  20  Vt.  25. 

A  party  who  took  an  assignment  of  a  chose  in  action  as  a  collateral 
security  prior  to  the  commencement  of  the  proceedings  in  bankruptcy, 
can  not  institute  a  suit  in  equity  where  tlie  bankrupt  had  no  beneficial 
interest  therein,  although  the  assignee  refuses  to  allow  the  use  of  his 
name,  for  the  creditor  may  sue  at  law  in  the  name  of  the  bankrupt.  On- 
tario Bank  v.  Mumford,  2  Barb.  Ch.  59(5. 

The  purchaser  of  a  chose  in  action  from  the  assignee  takes  merely  an 
equitable  title,  and  must  sue  in  the  name  of  the  assignee  for  his  use. 
Camack  v.  Bisquay,  18  Ala.  280. 

The  iiurchasor  of  a  clios<»  in  action  from  the  assignee  can  not  main- 
tain an  action  thereon  in  his  own  name.  Loach  v.  Greene,  12  B.  R.  370; 
s.  c.  11  (i  Mass.  r).'J4. 

If  a  chose  in  action  is  sold  by  the  assignee,  an  action  may  be  brought 
in  tlie  name  of  tlie  l^auknipt  fur  the  beuetit  of  the  purchaser.  The  au- 
thoriiy  given  an  assignee  in  bankruptcy  to  sue  for  and  recover,  in  his  own 
name,  the  debts  due  the  bankrupt,  is  not  for  the  benefit  of  the  debtors  nor 
of  the  purclinsers.  but  for  the  benelit  of  tlie  estate,  and  when  the  estate 
is  not  to  be  benelited  by  sueli  suit,  no  reason  is  perceived  why  it  shoidd 
l>e  brought  in  liis  name.  Foster  v.  Wylie,  00  Me.  lOD:  s.  c.  0  L.  T.  B.  57G; 
JMims  v.  Swartz,  1(»  R.  li.  :M)7\;  s.  e.  ;».7  Tex.  17. 

Tlie  i)nr(Iiaser  may  also  sne  in  his  own  name.  Minis  v.  Swai*tz,  10 
B.  K.  :ior>;  s.  e.  liT  Tex.  M. 

'i'lie  aet  of  the-  assiixnee  in  selling  a  chose  in  action  can  not  be  collaterally 
inipcviched  in  a  State  court.     Ibid. 

If  a  suit  is  instituted  in  tlie  name  of  the  assignee  without  his  authority, 
and  afterward  ratiiied  l>y  liiin,  its  i)rosecution  in  his  name  is  lawful. 
Carr  v.   Lonl,   L't>  Me.   ."I. 

A  pica  (liat  Tlie  i)laiutitT  is  not.  the  assignee  of  the  l)ankrupt  is  a  plea 
in  ])ar.  for  it  (Icuics  ihat  the  j)laintiff  has  any  cause  of  action.  Peel  v. 
Ivinu.unhl,   0  Ark.   TiH;. 

A  confcssi«>ii  of  Jiul.Lrinciit  adniiis  Ihe  assi.irniiient  and  the  right  of  ac- 
tion to  be  lu  the  assiijriice  aurccably  to  tlie  declaration.     Suffering  judg- 
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meat  to  go  by  default  admits  the  contract  to  be  as  declared  on.  Kelly  y. 
HoldHhip,  1  Browne,  36. 

A  plea  that  a  note  was  indorsed  by  one  of  two  payees  after  he  became 
a  bankrupt.  Is  defective  unless  it  shows  that  the  indorsement  was  made 
by  a  party  who  was  not  duly  authorized  to  make  it,  and  that  the  note  was 
so  held  as  to  vest  in  the  assignee,  and  also  gives  the  name  of  the  as- 
signee.   Fulweiler  v.  Singer,  2  Greene  (Iowa),  372. 

A  plea  of  the  bankruptcy  of  the  plaintiff  is  bad  when  the  obligation 
was  given  after  the  filing  of  the  petition  although  it  alleges  that  the  con- 
sideration was  an  indebtedness  that  accrued  before  the  bankruptcy. 
Beacon  v.  Howard.  11  B.  R.  486;  s.  c.  44  Ind.  413. 

A  plea  that  after  the  rendition  of  the  Judgment,  and  before  the  issuing 
of  a  sci.  fa.,  the  plaintiff  became  a  bankrupt,  is  a  good  plea,  for  a  sci.  fa. 
to  revive  a  judgment,  can  only  be  maintained  in  the  name  of  the  as- 
signee.   Boone  v.  Stone»  8  111.  537. 

The  assignee  stands  in  the  place  of  the  bankrupt,  and  must  establish  his 
title  to  real  estate  in  the  same  way.    Talcott  v.  Goodwin,  8  Day,  264. 

The  plaintiff  must  prove  himself  to  be  duly  appointed  assignee  by  pro- 
ducing a  certified  copy  of  the  record  or  of  the  assignment.  In  re  Mclver 
&  Moore,  1  Granch  G.  G.  90. 

If  it  is  proved  that  proceedings  in  bankruptcy  were  duly  commenced,  it 
devolves  u^^on  the  party  who  asserts  that  they  were  interrupted  or  super- 
seded to  prove  it.  In  the  absence  of  proof  to  the  contrary,  it  will  be 
presumed  that  the  proceedings  which  follow  as  of  course  after  those  that 
are  l>roved  did  take  place,  including  the  appointment  of  an  assignee. 
Janes  v.  Beach,  1  Mich.  N.  P.  &I. 

If  the  adjudication  of  bankruptcy  is  established,  the  appointment  of  an 
assignee  may  be  presumed.  Mims  v.  Bwartz,  10  B.  R.  305;  s.  c.  37  Tex. 
17;  Janes  y.  Beach,  1  Mich.  N.  P.  94. 

As  an  assignment  is  required  to  be  made  in  all  cases  as  a  matter  of 
course,  the  maxim  that  in  courts  of  general  Jurisdiction,  omnia  praesu- 
muntur  rite  esse  acta  applies,  and  in  the  absence  of  any  allegation  or  proof 
to  the  contrary,  the  courts,  in  a  collateral  action,  will  generally  assume 
that  an  aissignment  has  been  made.    Swepson  v.  Rouse,  65  N.  G.  34. 

If  the  bankruptcy  is  expressly  admitted,  and  the  right  of  the  assignee 
to  sue  is  not  put  in  issue  by  any  of  the  pleas,  it  is  not  incumbent  on  the 
assignee  to  prove  the  assignment  Zantzinger  v.  Ribble,  4  B.  R.  724;  s.  c. 
86  Md.  32. 

If  a  party  permits  the  transcript  from  the  records  of  the  bankruptcy 
court  to  establish  the  presumption  of  the  execution  of  an  assignment,  with- 
out an  objection  as  to  the  nonproduction  of  the  deed,  he  can  not  raise 
that  question  for  the  first  time  in  the  appellate  court  Grayton  v.  Ham- 
ilton, 37  Tex.  260. 

An  assignee  stands  in  a  representative  capacity,  and  may  sue  and  be 
sued  in  that  relation.  He  may,  therefore,  under  the  laws  of  Pennsyl- 
yania,  appeal  from  an  award  without  paying  the  costs  or  entering  Iv  recog- 
nizance.   Morse  v.  Orittman,  10  B.  R.  132;  s.  c.  31  Leg.  Int.  246. 
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The  bankruptcy  of  the  plaintiff  may  be  proved  under  the  general  issue* 
where  the  action  has  been  instituted  since  the  commencement  of  the 
proceedings  in  bankruptcy.  Sims  v.  Ross,  16  Miss.  557;  Berry  v.  Glllis^ 
17  N.  H.  9;  Lefler  v.  Hunt,  8  Blackf.  195;  Pike  v.  Crehore,  40  Me.  503. 

The  objection  that  the  indorsement  of  a  note  was  made  by  the  payee 
after  the  commencement  of  proceedings  in  bankruptcy  may  be  taken 
under  the  general  issue,  for  tlie  plaintiff  must  show  that  he  has  a  legal 
title  to  the  note.    Birch  v.  Tillotson,  16  Ala.  387. 

Continuance  of  Pending  Suits.—  The  provisions  of  this  section  include 
suits  and  actions  pending  in  the  State  courts,  and  are  addressed  to  the 
courts  in  which  suits  or  actions  are  pending,  quite  as  much  as  to  the 
Federal  courts.  The  power  of  State  courts  to  proceed  with  pending  suits 
in  cases  where  creditors  have  provable  debts,  but  which  they  do  not  prove 
under  the  bankniptcy  proceedings,  under  certain  prescribed  limitations, 
is  recognized  by  the  bankruptcy  act  itself.  The  jurisdiction  of  the  State 
courts  is  not  extinguished,  except  in  those  cases  where  the  creditor  proves 
his  debt  or  claim.  The  bankruptcy  court  has  no  control  over  the  State 
courts,  and  can  not  determine  questions  of  law  that  may  arise  upon 
cases  pending  therein.  The  State  courts  having  jurisdiction  of  the  parties 
and  subject-matter,  must  deterniiue  the  questions  as  they  arise  according 
to  law,  subject  to  the  final  judguieut  of  the  proper  appellate  tribunal. 
In  re  Clark  et  al.,  3  B.  R.  401;  s.  e.  4  Ben.  8S;  Samson  v.  Burton,  4  B.  R. 
1;  8.  c.  5  Ben.  325;  Clark  v.  Binuiuger,  5  B.  R.  254;  s.  c.  39  How.  Pr.  363; 
Peck  V.  Jenness,  7  How.  612;  Hewitt  v.  Norton,  13  B.  R.  276;  s.  c.  1 
Woods,  {jS;  Liuthicum  v.  Fenloy,  11  Bush,   Ua. 

The  provision  tliat  tlie  assi,i;m*e  may  prosecute  and  defend  all  suits 
pending  at  tlie  time  of  the  adjudication  of  l)anlcruptcy  to  whicli  the  bank- 
rupt is  a  party  does  uot  ol)liji:e  Idm  to  secic  a  remedy  in  that  way.  Traders* 
National  Baulv  v.  Campbell,  3  B.  R.  4i)S;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423; 
s.  c.  14  Wall.  S7. 

The  words  "  he  may  prosecute  *'  are  permissive.  It  only  becomes  a  duty 
Uv  an  assignee  to  prosecute  a  suit  when  tlie  interest  of  tlie  estate  de- 
ii  auds  it,  of  wliicli  tlie  assisriicc  is,  in  tlie  first  instance,  tlie  judge.  lieade 
v.  Waterhouse,  10  B.  R.  277;  s.  c.  12  Al)b.  l*r.  (N.  S.)  255:  s.  c.  52  N.  Y. 
5S7;  s.  c.  35  N.  Y.  Snpr.  7S. 

'I'he  liaiikrupt  may  coni.inne  to  prosecute  an  action  of  replevin  in  his 
own  name  for  an  .'irticle  which  luis  been  set  apart  to  him  as  exempt  by 
the  nssi.-iiv'c.     Scott  v.  Willdc,  (m  N.  C.  376. 

I'ntil  an  assi^'iicc  is  ni)pointc(l  :nul  (iiiMlitied.  and  the  conveyance  or 
assij^nnient  made  to  him,  tlic  title  to  tlie  property  remains  in  the  bank- 
rupt. Until  that  tinie  the  Itnulvrujit  ni:iy  in'oscM'ute  pending  actions,  for 
rliore  is  no  anv  to  take  liis  place.  h?utherland  v.  Davis,  1(»  B.  R.  424; 
s.   i\  42  lud.  26. 

A  bniikrupt  iiiny  <Hiiitiniie  to  prosecute  a  pending  action  till  some  one 
appcnrs  with  a  bi'ttcr  ri«j:lit.     (Tilmore  v.  Banirs.  55  Ga.  4(K{. 

'riic  banknipl  <'an  iioi  pinsccnto  an  action  in  chancery  to  obtain  satis- 
faction of  .1  .iu(l^.'nuMit.  aliliouirh  lu*  did  uot  place  it  on  the  schedules. 
liautcrs'  Bank  v.  Conircr.  2U  Miss.  ,')27. 
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A  motion  for  leave  to  prosecute  the  suit  In  the  name  of  the  bankrupt, 
for  the  benefit  of  the  assignee,  should  be  denied,  because  the  bankrupt, 
by  his  bankruptcy,  becomes  civiliter  mortuus,  and  can  no  longer  sue 
either  for  himself  or  another.  All  his  rights  of  property  pass  by  the  as- 
signment to  the  assignee,  in  whose  name  alone  can  the  suit  be  prosecuted. 
Cannon  v.  Welford,  22  Gratt.  195;  Lacy  v.  Rockett,  11  Ala.  1002.  Contra, 
Noonan  v.  Orton,  12  B.  R.  405;  s.  c.  34  Wis.  259. 

An  assignee  upon  filing  a  duly  certified  copy  of  the  assignment,  may 
on  notice  to  the  plaintiff  have  a  pending  action  entered  to  his  use.  Cot- 
trell  V.  Mann,  1  W.  N.  157. 

If  the  plaintiff  is  declared  a  bankrupt  after  the  commencement  of  a 
suit,  the  court  may  instruct  the  Jury,  if  they  find  for  the  plaintiff,  to  find 
their  verdict  in  the  name  of  the  plaintiff  for  the  use  of  his  assignee  in 
bankruptcy.  The  verdict  and  Judgment  will  be  a  sufficient  protection  to 
the  defendant,  and  It  is  not  a  matter  of  concern  to  him  who  gets  the 
money.    Woodall  v.  Ilolliday,  10  B.  R.  545;  s.  c.  44  Ga.  18. 

A  decree  entered  after  the  bankruptcy  of  the  complainant  is  void,  and 
can  not  be  enforced  by  an  attachment,  for  the  suit  thereby  became 
defective.    Springer  v.  Vanderpool,  4  Edw.  Ch.  3(52. 

The  assignee  may  be  admitted  to  prosecute  the  suit  in  his  name,  al- 
though third  persons  have  an  interest  in  the  claim.  Hammond  v.  Rice, 
18  Vt  353. 

The  assignee  may  prosecute  a  pending  action  in  his  own  name,  al- 
though it  Is  pending  in  a  State  court.    Ames  v.  Gilman,  51  Mass.  239. 

If  the  suit  is  continued  without  exception  in  the  name  of  the  bankrupt, 
the  defendant  can  not  ask  the  court  to  instruct  the  Jury,  that  if  they 
render  a  verdict  against  him  it  must  be  for  the  use  of  the  assignee. 
Southern  Express  Co.  v.  Connor,  12  B.  R.  53;  s.  c.  49  Ga.  415. 

The  suit  is  not  abated  by  the  substitution  of  the  plaintiff's  assignee. 
WiBc  V.  Decker,  1  Cranch  C,  C.  190;  Hammond  v.  Rice,  18  Vt  353. 

The  substitution  of  the  assignee,  when  actually  made,  relates  back 
to  the  commencement  of  the  proceedings  in  bankruptcy.  Browne  v.  Ins. 
Co.,  4  Yeates,  119. 

The  State  court  can  not  proceed  to  hear  and  decide  a  case  for  the  specific 
performance  of  a  contract  to  convey  land,  if  the  vendor  becomes  bank- 
rupt after  the  commencement  of  the  suit,  unless  the  assignee  is  made  a 
party.    Swepson  v.   Rouse,  65  N.  O.  34. 

The  assignee  is  the  only  person  who  can  move  to  set  aside  an  execu- 
tion after  the  Judgment  debtor  is  declared  bankrupt.  Maris  v.  Duren, 
1  Brewst.  428;  s.  c.  6  Phila.  327. 

When  the  assignee  seeks  to  be  made  a  party  defendant  to  an  action 
brought  to  recover  the  possession  of  property  alleged  to  have  been  wrong- 
fully taken  and  converted  by  the  bankrupt,  he  should  show  that  he  has 
some  right  to  the  property  in  controversy.  A  motion  wfiich  does  not 
set  forth  such  a  right  will  be  dismissed.  Guuther  et  al.  v.  Greenfield 
et  al.,  3  B.  R.  730;  s.  c.  8  Abb.  Pr.  (N.  S.)  191. 

Where  property  of  the  bankrupt  has  been  sold,  and  the  proceeds  paid 
to  the  complainant  under  a  decree  which  is  subsequently  reversed,  the 
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complainant  can  not  defeat  a  motion  for  an  order  directing  a  repayment 
of  the  money  by  dismissing  the  bill  before  the  assignee  becomes  a  party. 
Kane  v.  Pilcher,  7  B.  Mon.  651. 

The  commencement  of  proceedings  in  bankruptcy  does  not  affect  the 
Jurisdiction  of  a  State  court  over  uu  action  then  pending  to  foreclose  a 
mortgage,  and  a  sale  under  a  decree  entered  after  the  appointment  of  an 
assignee  will  pass  a.  valid  title  to  the  purchaser.  Eyster  v.  Gaff,  13  B.  IL 
646;  8.  c  91  U.  S.  521;  s.  c.  2  Col.  28;  in  re  Mary  Irving  et  al.,  14  B.  R.  2S9; 
Smith  V.  Gordon,  2  N.  Y.  Leg.  Obs.  325;  s.  c.  6  Law  Rep.  313;  Cleveland 
V.  Boerum,  24  N.  Y.  613;  s.  c.  23  Barb.  201;  s.  c.  27  Barb.  252;  Lenlhan 
V.  Hamann,  8  B.  R.  557;  s.  c.  11  B.  R.  471;  s.  c.  14  Abb.  Pr.  (N.  S.)  274; 
8.  c.  55  N.  Y.  652;  Jerome  v.  McCarter,  15  B.  R.  546.  Contra,  Anon..  10 
Paige,  20;  Ontario  Banlc  v.  Mumford,  2  Barb.  Ch.  596;  Johnson  v.  Fitzhugh, 
3  Barb.  Ch.  360;  Fellows  v.  Hall,  3  McLean,  487;  in  re  Abner  H.  Allen, 
1  N.  Y.  I^g.  Obs.  115;  s.  c.  5  Law  Rep.  362;  Storm  v.  Davenport,  1  Sandf. 
Ch.  135;  Penninian  v.  Norton,  1  Barb.  Ch.  246. 

It  is  the  duty  of  a  State  court  to  proceed  with  an  action  to  foreclose 
a  mortgage  until  it  is  informed  by  some  proper  pleading  of  the  bankruptcy 
of  the  mortgagor.  It  is  not  sufficient  for  the  assignee  merely  to  file  a 
certificate  of  his  appointment  witliout  any  motion  or  plea  to  be  made  a 
party  or  to  take  part  in  the  case.  Eyster  v.  (Jaff,  13  B.  R.  546;  s.  c.  91  U. 
S.  521 ;  s.  c.  2  Col.  2S. 

Where  a  sale  is  made  after  tlie  commencement  of  proceedings  in  bank- 
ruptcy under  a  decree  entered  before  the  adjudication  in  an  action  to 
foreclose  a  mortjragc  in  a  State  court,  and  a  decree  for  the  deficiency  is 
entered  apainst  tlie  banl^rupt,  tlie  decree  is  a  bar  to  the  right  of  the  as- 
signee to  raise  the  (luestiou  of  usury  in  rei^ard  to  the  mortgage.  Cutter 
V.  Diugee,  14  B.  1{.  25J4. 

An  assi^Mii^'c  appoiiited  after  a  completed  foreclosure  by  judgment  and 
sale  will  l>e  bound  liy  the  judgment,  and  es^iecially  in  a  case  where  the 
court  of  baiilirupicy  lias  aiitliorizid  tlie  continuance  of  the  suit  before 
jud^niieiit  and  sale.  Lenlhan  v.  Hamann,  S  B.  R.  557;  s.  c.  11  B.  R.  471; 
S.  c.  1-1   Abb.   I'r.   (X.   S.)  274;  s.  c.  55  X.   Y.  TmL*. 

The  mere  tiliuLr  of  a  petition  in  ]»ankriiptcy  does  not  of  itself  constitute 
a  siitlicient  re.-ison  for  tlie  <lisinissal  of  an  action  pending  in  a  State  court. 
Ilol)art   V.   Ilaslall.   14   X.   H.  127. 

T'niil  the  plea  <»f  baiikiiiptry  is  interposed,  the  plaintiff  is  not  l)ound  to 
talvc  notice  of  tlie  hanUrupt<y  of  the  defendant.  Fellows  v.  Hall,  3  Mc- 
Lean. 2S1. 

Itankriiptcy  is  a  fact,  ami  when  set  up  as  a  defense  to  a  bill  in  equity  by 
one  or  all  of  the  (Icrrud.iiiis.  slumhl  he  iilea<le(l  iu  some  regular  way. 
T'nless  admitted  ;is  a  f.-K  t  by  the  opposite  party,  witli  a  concession  of  its 
effect  as  barriim  rill  relief,  it  is  not  of  itself  cause  for  dismissing  the  bill 
in  advance  of  tlie  hejii'lmr.     r.alliii  v.   I'ei'st.  r»."»  (ia.  r»4<». 

If  a  fund  is  in  tlie  IkmhI  of  a  receiver  appointed  by  a  State  court  for 
distrilnition.  the  n^si-iiee  m;iy  iiiiervene  as  a  representative  of  the  bank- 
rupt aii'l  tlie  ireiiei-.-il  erediiors,  and  <'oiitest  any  claim  against  the  fund. 
London  V.  Pdanlord.  .")•;  (la.  loO. 
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If  the  assignee,  with  knowledge  of  the  pendency  of  a  bill  brought  by 
a  creditor  prior  to  the  commencemeDt  of  the  proceedings  in  bankruptcy 
to  vacate  a  deed  alleged  to  be  fraudulent,  fails  to  be  made  a  party  to  the 
suit  until  after  a  decree  is  made  declaring  the  deed  fraudulent,  the  cred- 
itor Is  entitled  to  payment  in  full  out  of  the  proceeds.  Smith  t.  Gordon, 
2  N.  y.  Leg.  Obs.  325;  a  c.  6  Law  Rep.  313. 

If  a  suit  is  pending  against  the  bankrupt  at  the  time  of  the  commence- 
ment of  the  proceedings  in  bankruptcy,  the  plaintifl*  by  due  process  may 
cause  the  assignee  to  be  made  a  party  thereto.  Norton  v.  Switzer,  93 
U.  S.  355;  s.  c.  27  La.  An.  25. 

If  the  assignee  is  made  a  party  to  a  pending  action  in  his  representative 
capacity,  a  Judgment  against  him  in  his  individual  character  is  void. 
Ibid. 

If  the  assignee  is  made  a  party  to  a  pending  action,  the  judgment  is 
effectual  and  operative  only  to  establish  the  amount  and  validity  of  the 
claim,  and  may  be  filed  with  him  as  a  basis  of  dividends.  Norton  v. 
Switzer,  93  U.  S.  355;  s.  c.  27  La.  An.  25.  Contra,  Mlnot  v.  Brickett,  49 
Mass.  560. 

If  a  pending  action  is  allowed  to  proceed  to  Judgment  for  the  mere 
purpose  of  establishing  the  validity  of  the  claim  and  the  amount  due, 
any  provision  in  such  Judgment  awarding  a  lien  to  the  plaintiff  is  entirely 
unavailing.  Norton  v.  Switzer,  93  U.  S.  355;  s.  c.  27  La.  An.  25.  Vide 
Switzer  v.  Zeller,  27  La.  An.  468. 

A  party  to  whom  a  claim  has  been  assigned  prior  to  the  bankruptcy 
of  the  plaintiff  may  afterward  intervene.  The  question  of  the  bankruptcy 
of  the  plaintiff  is  not  properly  before  the  court  upon  a  motion  to  inter- 
vene. The  assignee  in  bankruptcy  may  contest  the  transfer  of  the  claim, 
but  not  the  defendant.    Smalley  v.  Taylor,  33  Tex.  668. 

When  a  chose  in  action  upon  which  a  suit  has  been  brought  is  assigned 
for  a  full  and  valuable  consideration  before  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  plaintiff  becomes  a  trustee  for  the  pur- 
chaser, and  may  continue  the  suit  in  his  own  name.  His  subsequent  bank- 
ruptcy does  not  affect  the  right  of  his  cestui  que  trust.  The  assignee  in 
bankruptcy  has  no  interest  in  the  suit,  and  no  right  to  be  substituted 
as  plaintiff.  Valentine  v.  Ilolloman,  63  N.  C.  475;  King  v.  Morrison,  5 
Ark.  519;  Hynson  v.  Burton,  5  Ark.  492. 

If  a  Judgment  was  transferred  to  another,  the  suit  thereon  may  be  con- 
tinued in  the  name  of  the  bankrupt.    Penn  v.  Edwards,  50  Ala.  63. 

If  the  assignee  declines  to  Intervene,  an  action  of  replevin  may  be 
prosecuted  in  the  name  of  the  bankrupt  by  the  surety  on  the  replevin  bond 
to  whom  tho  goods  were  delivered  as  security  for  his  liability  on  the 
bond.    Sawtelle  v.  Rollins,  23  Me.  196. 

A  party  who  has  taken  a  transfer  of  the  note  may  Intervene  and  prose- 
cute the  suit  in  the  name  of  the  bankrupt.  Converse  v.  Sorley,  39  Tex. 
515. 

If  the  assignee  sells  his  interest  in  property  which  is  in  litigation  in  a 
court  of  equity,  the  purchaser  should  be  made  a  party  instead  of  the  as- 
signee.   Penniman  v.  Norton,  1  Barb.  Oh.  246. 
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The  court  will  not  permit  an  action  to  be  prosecuted  in  the  name  of 
the  assignee  on  the  motion  of  a  purchaser  who  has  bought  the  claim  from 
the  assignee.    Gale  v.  Yemon,  1  Sandf.  Ch.  679. 

If  the  assignee  sells  the  daim,  the  purchaser  will  not  be  permitted  to 
prosecute  the  action  in  his  own  name.     Ibid. 

If  a  suit  in  the  name  of  the  banliLrupt  is  settled  and  dismissed  after 
the  commencement  of  the  proceedings  in  bankruptcy,  the  assignee  may 
move  to  have  the  case  reinstated  at  the  first  regular  term  after  his  ap- 
pointment.   Home  Ins.  Co.  v.  Hollis,  14  B.  R.  337;  s.  c.  53  Ga.  659. 

Neither  the  banltrupt  nor  his  attorney  has  the  authority  to  settle  a 
suit  in  the  name  of  the  banltrupt  after  the  commencement  of  the  pro- 
ceedings in  banliruptcy.     Ibid. 

When  a  suit  is  settled  after  the  commencement,  of  the  proceedings  in 
banliruptcy,  it  is  not  incumbent  on  the  assignee  to  show  that  the  settle- 
ment was  wrong  in  order  to  liave  the  case  reinstated.     Ibid. 

If  the  complainant  becomes  banltrupt  while  a  suit  in  equity  is  pending, 
the  bill  may,  on  motion  of  the  defendant,  be  dismissed  unless  the  as- 
signee intervenes  within  a  certain  time.    Bailey  v.  Smith,  10  R,  I.  29. 

If  the  assignee  declines  to  intervene  and  prosecute  a  bill  filed  against 
a  conventional  trustee  alleging  a  mismanagement  of  the  trust  fund,  the 
bankrupt  can  not  make  him  a  party  by  a  supplemental  bill.     Ibid. 

The  assignee  may  intervene  in  an  action  commenced  by  the  bankrupt 
by  an  original  bill  in  the  nature  of  a  supplemental  bill.  Northman  v.  Ins. 
Co.,  1  Tenn.  Oh.  312,  319. 

If  a  demurrer  is  entertnl  to  a  plea  sotting  up  the  bankruptcy  of  the 
plalntifif  properly,  it  should  be  overruled,  for  no  one  can  be  or  remain 
a  party  to  a  suit  after  his  bankruptcy.    Collier  v.  Hunter,  27  Ark.  74. 

A  plea  of  the  bankruptcy  of  tlie  plaintiff  sliould  conclude  with  a  verifica- 
tion.    Brown  v.  Patrick,  7  IMiila.  14.S. 

A  plea  of  the  bankruptcy  of  the  plaiDtiff  pendente  lite  need  make  no 
allegation  in  rc^spoct  to  the  jurisdiction  of  the  bankruptcy  court,  for  it 
will  l»e  inKmded  that  the  i)etition  was  fiitni  in  the  proper  court.  Lacy  v. 
Rockott,  11   Ala.  1(KJ2. 

If  the  assi^^upo  takes  issue  upon  the  plea  of  the  bankruptcy  of  the 
plaintiff,  and  it  is  found  apaiust  him,  judjrnient  must  be  entered  for  the 
defendant.     Il)id. 

The  assipiio(»  may  avoid  a  i)loa  of  bankruptcy  of  the  plaintiff  pendente 
lite  by  submitting  to  make  himself  plaintiff.  Lacy  v.  Rockett,  11  Ala. 
1<:K)2:  Brooks  v.  Harris,  12  Ala.  ;Vm. 

The  defendant  may  plead  that  llu^  plaintiff  has  l)een  declared  a  bank- 
rupt by  the  prop<'r  district  court  subsiMjucnt  to  the  institution  of  the  suit 
Such  a  plea  is  a  pica  in  bar.  Lacy  v.  Rockett.  11  Ala.  1CK)2:  llynson  v. 
Burton.  5  Ark.  4U2:  Kinir  v.  Morrisiju,  .'.  Ark.  r»1D. 

A  plea  that  the  di'fcndaut  Ix'came  a  bankrupt  before  the  suing  out  of  a 
writ  of  error,  niMul  not  set  forth  the  name  of  the  assignee.  Vairin  v. 
Edmonson,  9  111.  120. 
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The  question  whether  the  person  who  claims  to  be  assignee  of  the 
plaintiff  is  such,  can  not  be  raised  by  a  general  demurrer,  but  only  by  a 
plea  In  abatement    Manning  v.  Hunt,  36  Tex.  lia 

The  State  court  is  not  a  mere  auxiliary  tribunal  of  the  Federal  court 
to  entertain  the  claim  of  the  assignee  to  property,  and  to  order  It  to  be 
surrendered  up  to  him  unconditionally,  right  or  wrong,  to  be  administered 
and  disposed  of  by  the  bankruptcy  court.*  If  the  aid  of  the  State  court 
is  sought  and  demanded  by  an  assignee  to  recover  property,  he  must 
submit  to  the  terms  prescribed,  and  recover  or  not  recover  as  the  principles 
of  law  and  equity  bearing  on  the  rights  of  the  contesting  parties  de- 
mand. He  is  estopped  in  such  a  case  to  deny  the  Jurisdiction  of  the 
State  court  to  decide  the  merits  of  the  controversy.    Plndell  v.  Vlmont, 

14  B.  Mon.  400. 

When  the  assignee  appears  to  defend  a  pending  action,  he  may  adopt 
the  answer  already  filed.    Fritsch  v.  Van  Mlttledorfer,  2  Oinn.  261. 

A  plea  that  a  part  only  of  the  plaintiffs  have  become  bankrupts 
pendente  lite  is  a  good  plea.    Lacy  v.  Rockett,  11  Ala.  1002;  Sims  v.  Ross, 

15  Miss.  557. 

The  bankruptcy  of  the  plaintiff  can  not  be  proved  by  parol  evidence. 
Moore  v.  Voss,  1  Cranch  C.  C.  179. 

If  the  assignee  is  permitted  to  appear  and  defend  a  suit  in  the  name  of 
a  bankrupt  defendant,  he  can  not  be  directed  to  pay  costs  after  the 
rendition  of  a  Judgment.  The  proper  practice  in  such  a  case  is  to  move  for 
security  for  costs  at  the  time  of  his  appearance,  or  prior  to  the  termina- 
tion of  the  proceedings.    Holland  v.  Seaver,  21  N.  H.  386. 

Under  the  laws  of  New  York  the  assignee  is  not  liable  for  costs,  except 
in  case  of  mismanagement  or  bad  faith.  Reade  v.  Waterhouse,  10  B.  R. 
277;  s.  c.  12  Abb.  Pr.  (N.  S.)  255;  s.  c.  52  N.  Y.  587;  s.  c.  35  N.  Y.  Supr.  78. 

Costs  can  not  properly  be  taxed  to  the  assignee  before  he  became  a 
party  to  the  suit.    Norton  v.  Switzer,  93  U.  S.  355;  s.  c.  27  La.  An.  25. 

If  a  party  who  has  recovered  a  Judgment  takes  the  benefit  of  the  bank- 
ruptcy act  and  afterward  dies,  the  suit  in  the  appellate  court  should  be 
revived  against  the  assignee  in  bankruptcy,  and  not  against  the  adminis- 
trator.   Mofflt  V.  Cruise,  7  Cold.  137. 

If  the  Judgment  debtor  is  declared  a  bankrupt  after  the  rendition  of  a 
Judgment  affecting  a  right  of  property  which  would  pass  to  his  assignee, 
the  latter  is  the'proper  party  to  bring  a  writ  of  error,  and  he  alone  can  do 
it.  Knox  V.  Exchange  Bank,  12  Wall.  379;  Day  v.  Laflln,  47  Mass.  280; 
Vairin  v.  Edmonson,  9  111.  120;  Sanford  v.  Sanford,  12  B.  R  565;  s.  c.  58 
N.  Y.  67. 

When  the  bankrupt  is  seeking  to  prevent  the  establishment  of  a  claim 
against  himself,  he  has  an  interest  sufficient  to  entitle  him  to  maintain  an 
appeal.    Sanford  v.  Sanford,  12  B.  R.  565;  s.  c.  58  N.  Y.  67. 

Where  the  Judgment  of  a  Justice  in  a  summary  proceeding  against  the 
bankrupt  under  the  landlord  and  tenaiit  act  is  reversed  on  appeal,  the 
assignee  who  has  been  appointed  since  the  commencement  of  the  proceed- 
ing is  entitled  to  a  writ  of  restitution,  although  he  never  was  in  possession, 
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for  he  is  entitled  to  all  the  rights  of  the  bankrupt  in  respect  to  his  prop- 
erty.    McMillan  v.  Love,  72  N.  O.  18. 

Where  an  action  is  brought  on  an  appeal  bond  to  recover  costs,  an  objec- 
tion that  one  of  the  appellees  became  bankrupt  after  the  taking  of  the 
appeal  and  before  the  dismissal  thereof,  will  be  deemed  to  be  waived  un- 
less it  is  pleaded,  and  can  only  be  pleaded  in  abatement  McSpedon  v. 
Bouton,  5  Daly,  30. 

The  bankrupt  may  sue  out  a  writ  of  error  in  his  own  name  to  remove  a 
Judgment  rendered  against  him  after  the  commencement  of  the  proceed- 
ings in  bankruptcy.     Dorm  ire  v.  Cogly,  8  Blackf.  177. 

If  the  defendant  is  declared  a  "bankrupt  before  the  taking  of  an  appeal, 
the  appeal  may  be  prosecuted  In  his  name  or  in  that  of  his  assignee. 
O'Neil  v.  Dougherty,  10  B.  R.  294;  s.  c.  46  Cal.  575. 

A  bankrupt  may  appeal  from  a  judgment  rendered  against  him  as 
guardian  after  tlie  commencemout  of  the  proceedings  in  bankruptcy. 
Collins  V.  Marshall,  10  Rob.  (I>a.)  112. 

The  time  of  the  adjudication  of  bankruptcy  is  the  time  of  tiling  the 
petition.    In  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508. 

Act  of  1898,  Ch.  5,  §  46.  Death  or  Removal  of  Trustees. — 
(a)  The  death  or  removal  of  a  trustee  .shall  not  abate  any  suit  or 
proceeding  which  he  is  prosecutinor  or  defending  at  the  time  of  his 
death  or  removal,  hut  the  same  may  be  proceeded  with  or  defended 
by  his  joint  trustee  or  successor  in  the  same  manner  as  though  tlie 
same  had  been  commenced  or  was  being  defended  by  such  joint 
trustee  alone  or  bv  such  successor. 

Acts  of  IHGT  and  1S74,  S  r)()48.  Xo  suit  pending  in  the  name 
of  the  assignee  shall  be  abated  by  his  death  or  removal;  but,  upon 
the  motion  of  the  surviving  or  remaining  or  new  assignee,  as  the 
case  may  l)o,  he  sluill  1)e  admitted  to  prosecute  the  suit  in  like  manner 
and  with  like  cllVct  as  if  it  had  Ijcen  originallv  commenced  bv  him. 

Stntutos  rrvisiMl  -  Marrli  2.  1Sr,7.  ch.  ITC.  §  10.  14  Stat  524.  Prior 
Statutes  — Al)ril  4.  ISdO.  cli.  II).  §  1>.  2  Stat.  24:  Aug.  VX  1S41,  ch.  9,  §  i). 
5  Stat.  442. 

Act  of  ISOS,  Cir.  4.  ^21.  Evidence;  Certified  Copy  of  Order 
Approving  Bond. —  (<•)  A  c<'rtirK'd  copy  of  the  order  approving  the 
1)()7h1  of  a  trustee  ,-liall  constitute  conclusive  evidence  of  the  vesting 
in  him  <*f  llie  title  to  tlie  iiropeiiy  (4'  the  baukru])t,  and  if  recorded 
^liall  iiii)'air  tlie  same  imtice  that  a  deed  from  the  bankrupt  to  the 
trustee  if  recorded  wonld  have  imjiarted  had  not  bankruptcy  pro- 
ceed in  i:s  intervcnc'^J. 
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Act  of  1867,  §  5049.  A  copy,  duly  certified  by  the  clerk  of  the 
court,  under  the  seal  thereof,  of  the  assignment,  shall  be  concluBive 
evidence  of  the  title  of  the  assignee  to  take,  hold,  sue  for,  and  recover 
the  property  of  Hhe  bankrupt. 

Statute  revised  —  March  2,  1867,  eh.  176,  S  14,  14  Stat  522.  Prior 
Statutes  ~  April  4,  1800,  ch.  19,  §  56,  2  Stat.  35;  Aug.  19,  1841,  ch.  9,  §  15, 
5  Stat.  448. 

When  an  appellant  becomes  bankrupt  after  an  appeal  taken,  his  assignee, 
upon  producing  a  copy  of  the  assignment,  duly  attested  by  the  clerk  of  the 
proper  district  court,  may,  on  motion,  be  admitted  as  a  party  to  the  suit 
in  the  appellate  court  In  the  place  of  the  bankrupt  Hemdon  v.  Howard, 
4  B.  It  212;  8.  c.  40  How.  Pr.  288;  s.  c.  9  WaU.  664;  Knox  v.  Exchange 
Bank,  12  Wall.  379. 

An  uncertified  copy  of  the  petition  to  be  declared  bankrupt  and  a  cer- 
tificate of  discharge  are  no  evidence  of  the  appointment  of  an  assignee. 
Alexander  v.  McGullough,  32  Leg.  Int.  336. 

Oral  testimony  to  prove  an  assignment  is  not  admissible  until  evidence 
is  given  to  show  that  the  original  or  a  certified  copy  thereof  can  not  be 
produced.  Burk  v.  Winters,  15  B.  R.  140;  s.  c.  28  Ark.  6;  Files  v.  Harbison, 
29  AiiE.  807. 

The  light  of  the  assignee  to  maintain  a  suit  does  not  depend  on  the  in- 
strument of  assignment  A  copy  of  an  assignment  under  the  seal  of  the 
court  if  duly  certified.  Is  sufllcient  to  show  the  assignee's  right  to  sue, 
although  the  original  assignment  is  not  signed  either  by  the  Judge  or  the 
register.    Zantzlnger  v.  Kibble,  4  B.  R.  724;  s.  c.  36  Md.  32. 

It  is  not  necessary  to  produce  proof  of  an  acceptance  of  the  appointment 
or  of  a  publication  of  the  appointment  or  of  the  recording  of  the  assign- 
ment, for  a  duly  certified  copy  of  the  assignment  Is  made  conclusive  evi- 
dence of  the  right  to  sue.  Rogers  v.  Stevenson,  16  Minn.  68;  Falres  v. 
Metoyer,  6  Rob.  (La.)  75. 

In  a  suit  instituted  by  the  assignee,  It  is  not  necessary  to  prove  all  the 
steps  in  the  proceedings  in  bankruptcy,  for  a  copy  of  the  assignment  ia 
conclusive  evidence  of  the  assignee's  title.  Dambmann  v.  White,  12  B.  R. 
438;  B.  c.  48  CaJ.  439;  Shawhan  v.  Wherritt  7  How.  627;  Carr  v.  Gale, 
2  Ware,  330;  s.  c.  3  W.  &  M.  38. 

If  the  assignee  produces  a  duly  certified  copy  of  the  assignment,  it  is 
not  necessary  for  him  to  show  the  Jurisdiction  of  the  district  court  over 
the  proceedings  or  the  person  of  the  bankrupt.  Cone  v.  Purcell,  11  B.  R. 
490;  s.  c.  56  N.  Y.  649. 

Neither  the  validity  of  the  adjudication  of  bankruptcy,  nor  the  existence^ 
Buflaclency,  or  validity  of  the  debt  of  the  petitioning  creditor  can  be  col- 
laterally drawn  in  question.  In  all  suits  brought  by  the  assignee,  the 
assignment  is  conclusive  evidence  of  his  right  to  sue.  Barstow  v.  Adams, 
2  Day,  70;  Rugan  v.  West  1  Blnn.  263;  Barclay  v.  Carson,  2  Hay  (N.  C.> 
243;  Lovett  v.  Cutter,  1  Mass.  67;  Llvermore  v.  Swazey,  7  Mass.  213;  Den  v. 
Wright,  Pet  0.  0.  64. 
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§  5050.  No  person  shall  be  entitled,  as  against  the  assignee,  to 
withhold  from  him  possession  of  any  books  of  account  of  the  bank- 
rupt, or  claim  any  lien  thereon. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  14,  14  Stat.  522. 

Until  a  conveyance  is  declared  to  be  void  by  due  course  of  law,  the 
grantee's  right  to  boolcs  and  papers  conveyed  to  him  is  as  perfect,  to  all 
Intents,  as  against  the  assignee,  as  his  right  to  any  other  property.  Rogers 
V.  Winsor,  6  B.  R.  246. 

A  receiver  appointed  l>y  a  State  court,  is  entitled  to  refuse  to  deliver  up 
the  bankrupt's  books  to  the  assignee,  or  to  give  him  possession  thereof, 
until  they  are  properly  taken  from  him  by  adverse  proceedings,  but  he 
must  produce  them  to  be  used  on  the  examination  as  evidence.  In  re 
William  W.  Hulst,  7  Ben.  40. 

Act  of  1898,  Ch.  3,  §  7.  Duties  of  Bankrupts. —  The  bankrupt 
shall  *  *  *  execute  to  his  trustee  transfers  of  all  his  property 
in  foreign  countries. 

Acts  of  18G7  and  1874,  §  5051.  The  debtor  shall,  at  the  request 
of  the  assignee  and  at  the  exi)ense  of  the  estate,  make  and  execute 
any  instruments,  deeds,  and  writings  which  may  be  proper  to  enable 
the  assignee  to  possess  himself  fully  of  all  the  assets  of  the  bankrupt. 

Statutes  rcvise<i  —  March  2.  1807.  eh.  17(),  §  14,  14  Stat.  522. 

The  bankruptcy  court  will  order  the  bankrupt  to  execute  and  deliver  to 
the  assljruoo  the  proper  i)apors  to  enable  him  to  be  admitted  to  prosecute 
suits  pcudinjr  in  the  State  couits  in  his  own  name,  in  the  same  manner 
and  with  the  like  effect  a.*<  tlicy  mijrht  have  l»een  i)r()secutcd  by  the  bank- 
rupt; and  direct  the  banki-upt  himself  to  refrain  from  i)rosecuting  the 
actions,  or  applying;  for  any  onler  or  dccnv  therein.  In  re  Clark  et  al.,  3 
B.  R.  401;  s.  c.  4  lien.  SS:  Samson  v.  Bui-ton.  4  B.  R.  1;  s.  c.  5  Ben.  325; 
Clark  V.  Binninger,  5  B.  II.  255;  s.  c.  'M)  How.  I'r.  'SiXi. 

Act  of  1808,  Vu.  7,  g  (>;.  Liens. — *  *  *  (d)  Liens  given 
or  acce]>tcd  in  good  I'aitli  and  iiol  in  conteni])lation  of  or  in  fraud 
upon  this  Act,  and  for  a  ])rcsc'nt  consideration,  which  have  been 
reco7"dcd  accordini:  to  law,  if  inu-ord  tlicrcof  was  neccssarv  iu  order 
to  impart  notice,  shall   not  be  alVcctcd  by  tliis  Act. 

Act  of  18r)7,  §  5o.')'2.  \o  nioiii:ai:c  of  any  vessel  or  of  anv  other 
g(^o(ls  or  chattel?,  iiiadc  a-^  siMinity  for  any  debt,  in  good  faith  and 
for  a  })resent  consideration,  and  otherwise  valid,  and  duly  recorded 
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pUTBuant  to  any  statute  of  the  United  States  or  of  any  State,  shall 
be  invalidated  or  affected  by  an  assignment  in  bankruptcy. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  14,  14  Stat  522. 

This  provision  can  not  enlarge  the  rights  or  title  of  the  assignee,  or 
make  a  mortgage  invalid  against  him,  which,  but  for  the  provision, 
would  have  been  valid.  It  appears  to  have  been  inserted  out  of  greater 
caution,  lest  it  should  be  supposed  that  valid  chattel  mortgages  would  be 
affected  by  the  assignment,  and  not  with  any  view  of  construing  the  laws 
regarding  record;  and  so,  if  the  mortgage  be  one  that  requires  no  record, 
as  if  it  be  executed  in  a  State  having  no  statute  upon  the  subject,  or  if  the 
record  is  not  required  between  the  parties,  the  provision  will  not  defeat  it. 
In  re  Chas.  W.  Griffiths,  3  B.  R.  731;  s.  c.  LoweU,  431;  Goggeshall  v.  Fot- 
ter,  4  B.  R.  73;  s.  c.  6  B.  R.  10;  s.  c.  1  Holmes,  75. 

It  would  be  going  too  far  to  hold  all  mortgages  not  included  by  the  terms 
of  the  description  to  be  invalidated  by  the  act  The  clause  expressly  saves 
certain  mortgages,  but  it  says  nothing  as  to  others.  Much  less  does  it  say 
anything  as  to  deeds  of  trust  o>r  conveyances  of  analogous  character.  It 
leaves  all  deeds  and  instruments  of  writing  not  expressly  saved  to  the 
general  principles  of  Jurisprudence.  In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase, 
227;  s.  c.  2  L».  T.  B.  116. 

Mortgages  which  are  not  otherwise  valid  or  duly  recorded  are  not  enume- 
rated as  protected  in  favor  of  the  mortgagee,  but,  on  the  contrary,  are  care- 
fuUy  excluded.  The  attention  of  Congress  was  specially  called  to  chattel 
mortgages,  and  the  language  of  the  act  is  carefully  framed,  so  as  to  recog- 
nize and  protect  such  liens  as  were  already  valid  by  the  laws  of  the  land, 
the  statutes  of  the  United  States,  or  of  the  State  where  the  transaction 
occurred.  The  maxim  expressio  unius  est  exclusio  alterius.,  applies  to  other 
cases.  Edmonson  v.  Hyde,  7  B.  R.  1;  s.  c.  2  Saw.  205;  s.  c.  5  L.  T.  B. 
380;  in  re  Geo.  P.  Morrill,  8  B.  R.  117;  s.  c.  2  Saw.  356;  Moore  v.  Young,  4 
Biss.  128. 

In  a  contest  between  the  assignee  and  third  parties  to  ascertain  their 
respective  rights  as  to  real  estate,  which  had  been  purchased  by  the  bank- 
rupt and  such  parties,  under  an  agreement  to  furnish  the  outlay  and 
share  in  the  profit  and  loss  eiiually,  it  is  necessary  to  adjust  the  partner- 
ship dealings  to  the  time  of  the  commencement  of  banlcruptcy  proceedings, 
and  ascertain  the  exact  interest  of  the  banlcrupt  and  each  of  his  partners 
in  such  transaction.  Where  partnership  debts  are  still  outstanding  on 
which  the  banlcrupt' s  partner  is  liable,  such  partner  is  entitled  to  a  lien 
upon  such  real  estate  until  the  debts  are  paid,  to  Indemnify  him  in  case 
he  is  compelled  to  pay  them.    Thrall  v.  Crampton,  Assignee,  16  B.  R.  261. 

Where  one  has  a  valid  Hen  upon  property  in  his  custody  belonging  to  an- 
other who  is  on  the  eve  of  bankruptcy,  and  sells  the  same  with  knowledge 
that  bankruptcy  is  imminent,  the  sale  will  not  be  afterward  disturbed  by 
the  court  of  bankruptcy  if  untainted  by  fraud,  if  there  has  been  no  sacri- 
fice of  the  property.   In  re  Roseberry  et  aL,  16  B.  R.  340. 
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The  lien  of  a  factor  for  his  adyaacements,  charges  and  commissions  is 
within  the  meaning  of  the  statute  providing  that  securities  taken  in 
good  faith,  etc.,  will  not  be  affected  by  the  act.    Ibid. 

Where  a  mortgage  was  executed  to  secure  a  mortgagee  as  indorser,  and 
it  does  not  appear  that  he  has  taken  up  any  of  the  indorsed  paper,  he  can 
claim  no  rights  under  the  mortgage,  and  is  liable  to  the  assignee  for  any 
moneys  paid  him  for  its  release.    Sessions  v.  Johnson,  17  B.  K.  64. 

A  mortgage  given  as  collateral  security  for  a  debt,  and  also  to  secure 
mortgagee  against  liability  as  surety  for  the  mortgagor,  is  a  valid  and 
subsisting  lien  from  the  date  of  its  record  to  secure  such  amount  as  may 
appear  to  be  due  upon  the  indebtedness  secured  thereby.  Mllner  v.  Meek, 
17  B.  R.  82. 

A  mortgage  executed  by  a  bankrupt  prior  to  commencement  of  proceed- 
ings in  bankruptcy,  to  secure  a  present  indebtedness  and  also  future  ad- 
vances of  goods  to  be  made  by  the  mortgagee,  is  a  valid  security  for  such 
ludebiotlness,  and  the  amount  of  advances  actually  made.  Schulze,  As- 
signee, V.  Bolting,  17  B.  R.  167. 

A  mistake  in  description  of  premises  in  such  mortgage  may  be  corrected 
as  against  the  assignee  subsequently  appointed.    Ibid. 

It  was  held  in  this  cjise  (under  law  of  1867)  that  where  the  mortgagee 
had  prove<l  his  debt  as  a  secured  claim  in  the  proceedings,  an  action  to 
foreclose  the  mortgage  could  be  brought  In  the  bankruptcy  court,  by  leave 
of  the  court  first  obtailied.    Ibid. 

The  rights  of  a  pledgee  are  not  impaired  or  affected  by  any  of  the  pro- 
visions of  the  bankruptcy  law,  noi  are  they  impaired  by  his  failure  to 
appear  in  the  bankruptcy  court  and  refusal  to  l)ecome  a  party  to  the  pro- 
ceedings by  proving  his  debt.  Yeatmau  et  al..  Assignees,  v.  N.  O.  Savr 
ings  Bank,  17  B.  R.  187. 

A  bankrupt  previous  to  commencement  of  the  proceedings  sold  certain 
premises.  l\arties  wlio  had  prior  to  tlie  conveyance  performed  work  upon 
tlie  premises  sul)se(iueutly  filed  a.  lieu  therefor  and  proved  their  claim  in 
the  Ijankruptey  i)roceedings,  l)ut  neglected  to  state  tliat  it  was  secured 
by  a  lien,  and  reeeive<l  a  dividend.  In  an  action  to  foreclose  the  Hen, 
Held,  tliat  tlie  grantee  of  the  premises  could  not  claim  that  the  lien  was 
therel)y  released.    Bnssett  v.  Baird,   17  B.  It.  177. 

"Where  sale  of  goods  was  ma<le  on  condition  tliat  the  title  of  the  vendor 
was  not  to  pass  until  the  purchase  money  should  l>e  paid,  and  tlie  goods 
were  delivered  to  the  vendee.  Held,  that  such  a  stipulation  is  valid,  and  if 
all  taint  of  fraud  is  disproved  a  sul)sale  of  the  jjoods  by  the  vendee,  liefore 
payment  in  full  to  the  vendor,  will  not  affect  the  title  of  the  original 
vendor.    In  re  Binford.  17  B.  U.  .T»,3. 

I'ossession  of  jroods  does  not  of  itself  carry  along  with  it  the  property 
in  them,  nor  of  itself  identify  the  real  owner  of  them.  In  Virginia  the 
possession  of  the  fixtures  and  outfit  of  a.  tobacco  manufactory  was  held  not 
to  create  the  presumption  that  the  title  to  them  was  in  the  pei^son  using 
them.    Ibid. 

A  charterer  of  a  vessel  havin.ir  purchased  supplies  of  a  materialman 
upon  the  credit  of  the  vessel,  afterward  went  into  bankruptcy  and  pro- 
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posed  a  composition  with  his  creditors,  which  was  accepted.  Held,  that 
the  lien  of  the  materialman  was  not  thereby  discharged,  even  though  he 
voted  in  favor  of  accepting  the  composition.    The  "  Home,"  18  B.  R.  557. 

Money  furnished  to  a  vessel  is  not  a  lien  unless  It  be  furnished  for  pur- 
pose of  paying  claims  which  would  themselves  be  liens,    ibid. 

A  mortgage  was  not  fully  made,  as  against  the  assignee,  until  it  was 
recorded,  and  as  it  was  made  to  bankrupt's  brother  to  secure  a  pre-exist- 
ing debt,  and  was  not  recorded  until  within  two  months  of  the  filing  of  the 
petition,  it  was  void.    Bostwicls  v.  Foster,  18  B.  R.  123. 

The  banlLrupt  sold  certain  bonds  belonging  to  his  sister,  which  were  in 
his  hands,  and  out  of  the  avails  paid  and  took  up  a  mortgage  note  secured 
on  certain  real  estate,  and  kept  the  balance  to  his  own  use.  At  that  time  he 
also  owed  his  sister  for  a  balance  of  interest  he  had  previously  received, 
and  had  other  bonds  of  hers  which  he  had  already  or  afterward  pledged 
for  his  debts.  During  the  following  six  years  he  paid  her  money  from 
time  to  time,  which  was  charged  against  the  interest  received  by  him 
upon  her  bonds,  and  was  not  otherwise  applied  by  either.  Held,  that  she 
was  entitled  to  be  treated  as  if  she  had  held  the  mortgage  from  the  time 
he  took  it  up;  that  the  payments  should  be  applied  upon  the  inter- 
est and  not  to  the  balance  of  avails  of  the  sale,  and  that  she  was  entitled 
to  a  lien  equivalent  to  a  mortgage  lien  for  the  payment  of  the  sum  found 
to  be  due  to  her  after  application  of  such  payment.  Dewey  v.  Kelton, 
18  B.  R.  217. 

At  the  advice  of  one  of  their  creditors,  V.  soldi  out  his  Interest  in  the 
firm  to  his  partner  B.,  B.  agreeing  to  pay  all  the  firm  debts,  and  giving 
V.  his  note  for  $300.  This  was  done  upon  the  representation  that  the  cred- 
itor would  in  that  event  give  time.  Instead  of  doing  so,  he  took  Judgment 
upon  a  warrant  of  attorney  held  by  him,  and  levied  on  the  goods  in  B.'s 
possession.  Afterward  B.  was  adjudicated  bankiupt  on  the  petition  of  the 
firm  creditors  and  V.  Another  creditor,  G.,  who  had  obtained  a  Judg- 
ment against  the  firm,  then  levied  upon  the  goods  held  by  the  sheriff 
under  the  former  levy.  The  assignee  afterward  recovered  possession  of 
the  proceeds  of  the  levy.  In  a  suit  by  G.'s  assignee  to  establish  a  lien  by 
virtue  of  his  levy,  Held,  that  the  levy  having  been  made  after  adjudication 
no  lien  could  attach  unless  the  sale  to  B.  was  fraudulent  in  fact,  or  by 
necessary  construction  of  law,  so  that  the  goods  still  remained  firm  assets. 
Russell,  Assignee,  v.  McOord,  Assignee,  17  B.  R.  508. 

Act  of  1867,  §  5053.  No  property  held  by  the  bankrupt  in  trust 
shall  pass  by  the  assignment. 

Statute  revised  —  March  2,  1867,  ch.  176,  S  14,  14  Stat.  522. 

The  trustee  meant  by  this  clause  can  only  be  a  mere  naked  trustee  who 
holds  the  legal  title  but  has  no  beneficial  interest  in  the  subject  of  the 
trust.  A  vendor  is  not  such  a  trustee  for  the  vendee,  If  aU  the  purchase 
money  has  not  been  paid.    Swepson  v.  Rouse,  65  N.  C.  34. 
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A  purchase  by  the  bankrupt  at  a  sale  of  property  in  which  his  wife  is 
interested,  under  a  parol  promise  to  hold  it  for  her  benefit,  does  not  vest  a 
resulting  trust  in  her  so  that  she  can  hold  it  against  his  assignee.  0*Hara 
V.  Dilworth,  72  Penn.  397. 

To  create  a  resulting  trust  in  case  of  a  purchase  of  property  with  the 
wife's  money,  it  must  clearly  appear  that  the  money  was  hers,  and  that 
It  was  paid  at  the  time  of  the  purchase.  If  it  was  paid  at  a  subsequent 
time  the  trust  can  not  be  maintained.     Fisher  v.  Henderson,  8  B.  R.  175. 

When  a  husband,  without  any  instructions  from  his  wife,  uses  her 
money  in  the  purchase  of  property,  and  takes  the  title  in  his  own  name, 
she  may,  if  she  so  elect,  set  up  a  resulting  trust  to  it,  or  she  may  treat  the 
transaction  as  a  loan,  which  she  will  be  presumed  to  have  done  unless  she 
takes  steps  within  a  reasonable  time  to  set  up  her  trust  after  she  shall  have 
been  informed  of  the  disposition  of  the  money.    Ibid. 

The  statute  applies  to  all  estates  where  the  trusts  can  be  legally  estab- 
lished, and  is  effectual  against  one  claiming  uuder  the  assignee  who  is  not 
in  the  position  of  a  purchaser  without  notitie.  Information  of  a  fact 
coming  from  a  source  wliich  ought  to  be  heeded,  is  sufticient  notice. 
Faxon  v.  Folvey,  110  Mass.  392. 

Lauds  held  by  the  bankrupt  under  an  agreement  to  reconvey  upon  the 
payment  of  a  certain  note,  is  held  in  tinist  and  does  not  pass  to  the 
assignee.     Ibid. 

If  a  bankrupt  insurance  company  reinsures  in  another  company,  and  in 
case  of  a  loss  receives  the  amount  of  the  reinsuraucH^  from  the  latter,  under 
an  express  trust  to  pay  it  over  to  the  assured,  the  amount  is  lield  in  trust 
and  does  not  pass  to  the  assignee.     Hosiner  v.  Jewett,  0  Ben.  208. 

Where  tlie  identical  money  collected  by  a  corresponding  banker  on  notes 
sent  to  him  for  collection  is  not  kept  separate  and  distinct  from  his  other 
money,  there  is  no  trust  attaclied  to  this  money  in  favor  of  tlie  banker  who 
BO  remitted  tlie  notes  for  collection.  Hank  of  Commerce  v.  Russell,  2 
Dillon.  215. 

If  a  party  placed  a  certain  sum  of  money  in  the  hands  of  the  bankrupt, 
to  l)e  applied  to  redeem  .a  note  and  mortgage,  and  tlie  l)ankrupt  credited 
the  amount  on  Iiis  Ijooks  and  tlien  used  it  in  Iiis  Inisiuess,  he  can  not  claim 
the  return  of  an  (Mpial  anunint  from  tlie  assignee,  t)iit  must  prove  his  claim 
the  same  as  otlier  crediiors.  In  re  Robert  Ilosie.  7  B.  R.  001;  s.  c.  6  L.  T.  B. 
89:  s.  c.  5  Pac.  L.  R.  llKi, 

A  claim  for  moiiry  jjlaced  in  tlu»  hands  of  tlio  bankrupt  to  be  invested, 
but  wliieli  he  failed  to  invest,  is  not  entitled  tn  priority.  lu  re  Janeway, 
4  B.  R.  1(H);  s.  e.  4  Hrewst.  IC.U:  s.  c.  2  L.  T.  H.  124. 

If  tlie  debtor,  acting*  as  a  factor,  sells  troods  of  his  principal,  and  in  viola- 
tion of  his  iiisiriK'tious  takes  notes  tlu'iet'or  in  his  own  name,  and  has  them 
discounted,  turning  over  the  proceeds  to  an  accommodation  indorser  to 
pay  the  notes  up()U  whi<'h  In*  is  liabU\  and  such  indorser  receives  the  money 
without  notice  of  any  viol.iiion  of  any  trust,  the  fund  whicli  may  be  re- 
covered by  the  assi.Lrnees  from  such  indorser  solely  on  thc^  ground  that  he 
recei^cd  a  pi-efei-ence  by  such  payment,  ^\ill  not  be  liable  to  any  trust. 
The  principal's  lien   was  desuoyed  when  the  proceeds  were  received   bj' 
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such  indorser,  and  the  assignee's  recovery  was  simply  as  a  representative 
of  the  creditors,  and  not  of  the  debtor  or  his  principal,  and  the  trust  Is 
discharged.    White  v.  Jones,  6  B.  R.  175. 

The  trust  property  must  be  property  that  can  be  followed  or  distin- 
guished. There  must  be  some  ear-mark  by  which  it  can  be  recognized. 
As,  for  instance,  where  goods  are  sent  to  a  factor  to  be  disposed  of,  and 
the  factor  becomes  a  banlirupt,  and  the  goods  yet  in  his  possession  can  be 
distinguished  from  tbe  general  mass  of  his  property,  the  principal  may 
recover  them  In  specie,  and  is  not  obliged  to  prove  his  debt  under  the  com- 
mission. And  even  where  the  bankrupt  has  sold  tbe  goods,  if  be  has  kept 
the  money  received  from  the  sale  in  separate  bags,  the  principal  has  been 
permitted  to  claim  and  hold  the  money  against  the  assignee.  Where,  how- 
ever, the  trust  property  does  not  remain  in  specie,  but  has  been  made 
way  with  by  the  trustee,  the  cestuis  que  trust  have  no  longer  any  specific 
remedy  against  any  part  of  hia  estate  in  his  bankruptcy  or  insolvency; 
but  they  must  come  in  pari  passu  with  the  other  creditors,  and  prove 
against  the  trustee's  estate  for  tbe  amount  due  them.  In  re  Janeway,  4 
B.  R.  100;  s.  o.  4  Brewst.  250;  s.  c.  2  L.  T.  B.  124;  Wood  M.  &  R.  CJo.  r. 
Brooke,  9  B.  IL  395;  in  re  Coan  &  Ten  Broeke  Mfg.  Co.,  12  B.  R.  203;  s.  c. 
6  Biss.  315. 

If  the  bankrupt,  acting  as  banker  and  broker,  kept  the  money  arising 
from  the  brokerage  business  in  a  separate  bank,  a  party  who  gave  him 
bonds  to  sell  may  claim  payment  in  full  If  the  money  in  the  bank  is  more 
than  sufficient  to  meet  all  demands  against  the  brokerage  department. 
Volght  V.  Lewis,  14  B.  R.  543;  s.  c.  33  Leg.  Int.  402;  s.  c.  9  C.  L.  N.  65. 

It  is  not  essential  to  the  effective  assertion  of  a  beneficial  title  to  a  trust 
fund  that  the  fund  shall  be  susceptible  of  separate  identification.  No 
more  is  required  than  proof  of  substantial  identity.  Money  has  no  ear- 
marks by  means  of  which  it  can  be  speciflcallj^  identified.  Into  whatever 
form  it  may  be  changed,  if  it  can  be  clearly  traced,  equity  will  rescue  it 
from  a  wrongful  appropriation,  and  give  effect  to  the  right  of  its  real 
owner.  An  ear-mark  is  only  a  means  of  identification,  but  is  not  evidence 
of  ownership.    Ibid. 

If  the  consignment  is  a  consignment  on  sale,  as  distinguished  from  a 
consignment  on  del  credere  guaranty,  the  consignor  can  not  reserve  a 
special  property  in  the  proceeds  of  the  goods  as  against  the  assignee  of  the 
consignee.    In  re  Chamberlalnes,  12  B.  R.  230. 

It  is  not  necessary  In  order  to  enable  an  owner  or  cestui  que  trust  to 
claim  newly-acquired  property  that  it  shall  be  purchased  with  the  pro- 
ceeds of  the  original  property.  It  Is  sufficient  if  the  newly-acquired  prop- 
erty Is  acquired  by  direct  exchange  with  it.  The  real  question  Is,  What 
has  taken  the  place  of  the  property  In  its  original  form?  Whenever  that 
can  be  ascertained,  the  property  In  the  changed  form  may  be  claimed  by 
the  original  owner  or  cestui  que  trust  Cook  v.  Tullis,  9  B.  R.  433;  s.  c. 
18  Wall.  332. 

If  the  bankrupt  deposited  the  trust  funds  In  bank  with  his  own  in  his 
own  name,  the  mode  of  ascertaining  how  much  belongs  to  the  trust  estate, 
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is  to  take  the  deposits  and  withdrawals  in  the  order  of  their  dates,  fliiui 
out  how  much  of  the  balance  belongs  to  the  trust  and  how  much  to  the 
general  fund,  and  divide  accordingly.    In  re  Hapgood,  14  B.  R.  495. 

A  depositor  is  not  entitled  to  priority  of  payment,  although  the  bank 
having  previously  suspended  payment  agreed,  at  the  time  of  receiving  the 
deposit,  to  receive  special  separate  deposits,  fmm  its  customers,  for  the 
purpose  of  continuing  business,  unless  the  deposit  was  kept  separate  so  as 
to  be  identified.    In  re  Mutual  Savings  Bank,  15  B.  R.  44. 

Acts  of  1867  and  1874,  §  5054.  The  assignee  shall  immediately 
give  notice  of  his  appointment,  by  publication  at  least  once  a  week 
for  three  successive  weeks  in  such  newspapers  as  shall  for  that  pur- 
pose be  designated  by  the  court,  due  regard  being  had  to  their 
general  circulation  in  the  district,  or  in  that  portion  of  the  district 
in  which  the  bankrupt  and  his  creditors  shall  reside,  and  shall,  within 
six  montlis,  cause  the  assignment  to  him  to  be  recorded  in  every 
registry  of  deeds  or  other  office  witliin  the  United  States  where  a 
conveyance  of  any  lands  owned  l)y  the  bankrupt  ought  by  law  to 
be  recorded,'  and  the  record  of  such  assignment,  or  a  duly  certified 
copy  thereof,  shall  be  evidence  thereof  in  all  courts. 

Statute  revised  —  March  2,  18G7.  ch.  170,  §  14,  14  Stat.  522.  Prior 
Statute  —  April  4,  1<S(K),  cli.  19,  §  11,  2  Stat.  24. 

Publication.—  A  roquirenieiit  tliat  a  notico  sliall  be  published  once  a 
week  for  three  successive  weeks,  is  a  requirement  tliat  it  shall  Ik?  pul>- 
lished  in  every  seven  days  for  tliree  successive  periods  of  seven  days  eacli; 
that  the  interval  between  nny  two  publications  shall  not  be  less  than  seven 
days:  that  the  interval  between  the  last  publication  and  any  prweedinj? 
dependent  upon  the  publication  shall  lie  not  less  tlian  seven  days:  and  that 
tlie  publications  shall  be  three  in  number.  In  re  Bellamy.  1  B.  II.  C4;  s.  c. 
1  Ben.  ;«)0;  s.  c.  1  L.  T.  B.  22. 

The  publication  by  the  assiprnee  of  his  appointment  is  not  essential  to  the 
re<rnlarity  of  the  proceedings.  This  provision  of  the  act  is  merely  directory 
to  the  assi.i:n<>e.  and  not  intendi'd  so  much  for  creditors  as  for  persons 
owinp:  debts  to.  or  otluTwisc  having  Inisiness  with,  the  estate.  In  re 
LittleHeld,  :^  B.  R.  r>7:  s.  c.  Lowell.  :VM;  s.  c.  1  L.  T.  B.  KU. 

Record. —  I'he  i)urpos«^  in  requirin.LT  the  assiirnee  to  cause  the  assiirn- 
ment  to  be  reciu'ded  is  tliat  every  i)nrchaser  of  land  at  an  assltrnee's  sale 
may  have  recoiu'se  to  a  cei'tilieil  ro]>y  (tf  such  r(\i:istry,  as  a  link  in  his 
chain  of  title  in  any  suit  he  may  brini;  for  the  ]>nssession.  or  in  any  suit  in 
resi>ect  to  the  prei>''''^^'  Avhidi  he,  or  his  heii's.  (U'  others  claimins:  under 
him.  may  desire  in  lnim:"  iliereafiei'.  Tlcui^iration  is  necessaiy  to  the 
snTcty  of   such   i^urdiascr:   for  there   is   but    one  oripfinal  assijjument.   and 
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that  is  filed  in  the  office  of  the  clerk  of  the  district  court  When  this  law 
is  obseryed,  the  loss  of  the  original  would  work  no  loss  or  inconvenience 
to  the  purchaser  or  others  claiming  under  him;  for  they  could  have  re- 
course to  a  certified  copy  from  the  registry,  which  the  act  declares  shall 
be  evidence  thereof  in  all  courts.  The  object  in  requiring  the  assignment 
to  be  recorded  is  not  to  vest  a  title  in  the  assignee,  for  he  has  title 
though  the  assignment  may  never  be  recorded.  The  assignee  may  use  it 
as  evidence  of  his  title  in  the  courts,  though  the  same  may  not  have  been 
recorded.  In  re  Neale,  3  B.  R.  177;  s.  c.  1  L.  T.  B.  295;  Holbrook  v.  CJoney, 
25  111.  543. 

As  the  county  records  should  contain  a  complete  registry  of  all  instru- 
ments on  which  transfers  of  title  depend,  it  was  eminently  proper  for  the 
protection  of  all  concerned,  that  the  assignment  in  bankruptcy  should  be 
there  recorded;  an  instrument  in  writing,  which  though  not  conforming  in 
the  usual  particulars  with  conveyances  from  one  party  to  another,  or  even 
with  sheriffs  deeds,  yet  by  the  paramount  law  is  a  complete  transfer  and 
conveyance  of  all  the  bankrupt's  real  and  equitable  interest,  with  the  ex- 
ceptions named  in  the  act.  That  instrument  is  not  signed  by  the  bank- 
rupt, or  acknowledged  by  him,  but  is  signed  by  the  register  or  judge. 
When  the  assignment  is  recorded,  the  record,  or  a  duly  certified  copy 
thereof,  is  made  evidence  of  the  assignment  in  all  courts,  notwithstanding 
very  different  rules  as  to  instruments  affecting  realty  may  obtain  under 
State  laws.  It  is  to  be  remarked,  that  the  clause  directing  the  assignment 
to  be  recorded,  gives  no  further  effect  thereto  than  that  just  stated.  The 
assignment  itself  passes  the  property  with  relation  back  to  the  commence- 
ment of  the  proceedings,  and  all  subsequent  purchasers  are  affected  accord- 
ingly, whether  they  purchased  before  assignment  actually  made  or  after- 
ward, and  consequently  the  recording  of  the  assignment  is  not  essential 
to  the  validity  of  the  transfer,  and  is  not  designed  to  operate  as  under  State 
registry  acts.  A  purchaser  from  the  bankrupt,  after  the  commencement  of 
proceedings,  although  he  has  no  notice  thereof,  will  take  no  title.  The 
question  of  notice  can  not  arise.  The  purchase  being  of  what  the  bank- 
rupt debtor  had  at  the  time,  and  all  his  Interest  having  passed  to  the 
assignee  previously,  the  purchaser  acquires  no  title  as  against  the  as- 
signee. Davis  V.  Anderson,  6  B.  R.  145;  Phillips  v.  Helmbold,  26  N.  J. 
Eq.  202. 

A  copy  from  the  record  of  the  assignee's  deed  is  admissible  In  evidence 
to  prove  registration.    Oakey  v.  Corry,  10  La.  An.  502. 

When  the  assignment  has  been  recorded,  and  It  Is  apparent  of  record 
at  the  time  of  a  sale  on  execution,  that  the  judgment  debtor  has  no  title 
to  or  Interest  In  the  property  sold,  the  purchaser  at  the  sheriff's  sale  ac- 
quires no  title.  Stuart  v.  Hines,  6  B.  R,  416;  s.  c.  33  Iowa,  60;  s.  a  5  L. 
T.  B.  46. 

The  purchaser  at  a  sale  of  real  estate  by  the  assignee  of  a  bankrupt,  will 
hold  the  title  against  a  prior  unrecorded  deed  of  the  bankrupt.  Holbrook 
V.  Dickinson,  56  111.  489. 

A  copy  from  the  State  records  of  an  assignment  not  acknowledged  ac- 
cording to  the  State  laws,  is  not  admissible  in  evidence.  Zelgler  v.  Shomo, 
78  Penn.  357. 
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The  title  of  a  party  who  claims  under  the  assignee  will  prevail  against 
a  party  who  obtained  a  conveyance  from  the  bankrupt  after  the  com- 
mencement of  the  proceedings  In  banltruptcy  with  notice  of  such  title, 
although  the  assignment  to  the  assignee  was  not  aclsnowledged  and  re- 
corded according  to  the  laws  of  the  State  where  the  land  was  situated. 
Brady  v.  Otis,  14  B.  R.  345;  s.  c.  40  Iowa,  97. 

§  5055.  The  assignee  shall  demand  and  receive,  from  all  persons 
holding  the  same,  all  the  estate  assigned  or  intended  to  be  assigned. 

Statute  revised  —  March  2,  18G7,  ch.  170,  §  15,  14  Stat.  524. 

If  the  assignee  is  satisfied  that  property  talvcn  by  him  does  not  belong  to 
the  banlwrupt,  he  should  surrender  it  without  delay  to  the  ow^ners.  In  re 
Noalies,  1  B.  R.  592. 

Act  of  18()7,  §  505().  Xo  person  shall  be  entitled  to  maintain  an 
action  against  an  assignee  in  bankruptcy,  for  anything  done  by  him 
as  such  assignee,  without  previously  giving  him  twenty  days'  notice 
of  such  action,  s])ecifying  the  cause  thereof,  to  the  end  that  such 
assignee  may  have  an  oi)i)ortunity  of  tendering  amends,  should  he 
see  fit  to  do  so. 

Statute  revised  —  March  2.  1807,  ch.  170,  §  14,  14  Stat.  522.  Prior 
Statute  — April  4,  1S<K).  ch.  19,  §  49,  2  Stat.  34. 

This  section  covers  all  the  acts  which  the  assi^rnee  honestly  does  in  the 
disdiarKc  of  tlie  trust  wliicli  tlie  law  casts  upon  hiui.  The  statute  requires 
a  spccilic  iiolicc.  Tlie  mere  ijrcsentatiou  of  a  bill  for  services  rendered  is 
not  sutticicnt.    Hallam  v.  Maxwell,  2  Cinu.  VH). 

This  section  docs  no  api)ly  to  an  action  of  replevin  to  recover  prop- 
erty which  the  assijrncc  took  from  the  possession  of  the  plaintiff.  Leigh- 
ton  V.  llarwood.  12  H.  K.  'Am:  s.  i-.  Ill  Mass.  (\7. 

\o  noti<*e  need  be  ^iveu  to  an  assij^nee  before  bringing  a  bill  to  enjoin 
a  judgment  recovered  by  the  bankrupt  by  his  fraudulent  contract.  Weak- 
ley V.   Miller,   1   Tenn.   Ch,  :>2:\. 

The  omission  to  give  notice  to  an  assignee  ean  only  be  taken  advantage 
of  by  a  plea  in  abatement.     Ibid. 

By  appearing  and  tiling  a  ple.i  the  assignee  waives  the  want  of  notice 
before  bringing  the  suit,     Howe  v.  Page,  l.'i  B.  II.  'A(\{\;  s.  c.  54  X.  II.  190. 

Acts  of  ^9^(u  and  isM,  §  .*)0:)r.  Xo  suit,  either  at  law  or  in 
c(|uity,  sliall  he  Tnaiiitniiiahle  in  any  court  between  an  assignee  in 
l);nikni])tcv  and  a  jierxin  clainiing  an  adv('r>e  interest,  touching  any 
]ir<«|)ertv  nr  riglit>  of  propertv  tran^fcraMo  to  or  vested  in  such  as- 
si-nice,   nnl^'ss  l)r(»ni!lit  within   two  vears   from   the  time   when   the 
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cause  of  action  accrued  for  or  against  such  assignee.  And  this  pro^ 
vision  shall  not  in  any  case  revive  a  right  of  action  barred  at  the 
time  when  an  assignee  is  appointed. 

Statutes  revised  —  March  2,  1867,  qh.  176,  §  2,  14  Stat.  518.  Prior  Statute 
—  Aug.  19, 1841,  ch.  9,  §  8,  5  Stat  446. 

A  suit  is  a  prosecution  of  some  demand  in  a  court  of  justice.  WUt  v. 
Stickney,  15  B.  R.  23;  b.  c.  13  Pac.  L.  R.  61.      * 

The  cause  of  action  accrues  to  the  assignee  on  the  execution  of  the  as- 
signment, and  the  limitation  begins  to  run  from  that  time.  Lathrop  v. 
Drake,  30  Leg.  Int.  141. 

On  aU  matured  claims  and  demands  the  cause  of  action  accrues  to  the  as- 
signee at  the  date  of  the  assignment;  on  all  others  from  their  maturity, 
or  at  the  time  when  an  action  wiU  lie,  and  he  must  sue  from  these  dates 
respectively.    Norton  v.  De  la  Villebeuve,  13  B.  R.  304;  s.  c.  1  Woods,  163. 

This  section  applies  equally  to  courts  of  equity  and  courts  of  law. 
Bailey  v.  Wier,  12  B.  R.  24;  s.  c.  21  Wall.  342. 

The  limitation  applies  when  the  suit  is  brought  in  a  State  court  as  well 
as  when  it  is  brought  in  a  Federal  court.  Oomegys  v.  McOord,  11  Ala. 
932;  Archer  v.  Duval,  1  Fla.  219. 

A  suit  is  the  lawful  demand  of  a  right  at  law  or  in  equity,  and  it  matters 
not  what  form  is  given  to  it  by  the  legislative  power,  it  still  remains  a 
suit  in  the  sense  of  the  definition,  although  it  retains  none  of  the  features 
by  which  proceedings  at  law  or  in  equity  have  been  distinguished.  Union 
Canal  Co.  v.  Woodside,  11  Penn.  176. 

The  limitation  applies  only  to  suits  growing  out  of  disputes  in  respect 
to  property  and  rights  of  property  of  the  bankrupt,  which  come  to  the 
hands  of  the  assignee,  and  to  which  adverse  claims  existed  while  in  the 
hands  of  the  bankrupt  and  before  assignment. '  These  disputes  of  claims 
affect  the  assets  of  the  bankrupt,  and  an  adjustment  of  them,  either  by 
compromise  or  suit,  is  indispensable,  to  a  settlement  and  distribution  of 
the  estate  among  the  creditors.  A  short  bar  by  limitation  to  suits  brought 
either  by  the  assignee  or  the  adverse  claimant,  furnishes  a  fit  and  appro- 
priate remedy  against  delay  where  compromise  is  impracticable.  In  re 
Frederick  J.  Oonant,  5  Blatch.  54;  Stevens  v.  Hauser,  39  N,  Y.  302;  s.  c. 
1  Robt  50. 

It  is  entirely  within  the  power  of  Congress,  in  estaWishing  a  uniform 
system  of  bankruptcy,  to  provide  a  uniform  rule  on  the  subject  of  actions, 
whether  by  or  against  an  assignee  in  bankruptcy;  and  such  rule  must  of 
necessity  supersede  all  State  legislation  on  the  subject.  If  the  right  of 
action  asserted  by  the  assignee  is  not  actuaUy  barred  at  the  time  of  his 
appointment  —  a  case  expressly  saved  by  the  proviso  —  he  has  two  years, 
and  only  two  years  from  the  time  the  cause  of  action  accrued  for  or 
against  such  assignee.  This  is  to  apply,  by  the  express  words  of  the  sec- 
tion, to  actions  brought  "  in  any  court  whatsoever; "  therefore  in  any 
court,  State  or  Federal.    Peiper  v.  Harmer,  5  B.  R.  252;  s.  c,  8  PhUa.  100. 

This  is  a  separate  and  independent  provision,  and  has  no  connection 
with  any  State  statute  on  the  subject    It  may  extend  or  it  may  contract 
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the  time  provided  in  the  State  statute  of  limitations.  Thus  if  at  the  time  of 
the  appointment  of  the  assignee  but  a  few  days  remain  of  the  time  neces- 
sary to  ooroplete  the  bar,  the  time  will  be  extended;  or,  if  the  statute  has 
just  commenced  running,  and  under  the  State  law  would  have  ten  years  to 
run,  it  would  be  complete  within  two  years.  Freelauder  v.  Holloman,  9 
B.  R.  331. 

A  petition  to  a  court,  to  order  a  distribution  of  a  fund  lodged  in  its 
registry,  is  not  an  action  or  suit  within  the  meaning  of  this  clause.  In  re 
Masterson,   4   B.   R.   553. 

The  limitation  does  not  extend  to  an  application  by  an  assignee  for 
money  brought  into  a  State  court  in  proceedings  instituted  before  the 
commencement  of  the  proceedings  in  bankruptcy.  Phillips  v.  Helmbold, 
26  N.  J.  Eq.  202. 

When  the  defendant  only  disputes  the  amount,  there  is  no  controversy 
in  regard  to  the  interests  and  rights  touching  the  proi>erty.  A  voluntary 
assignor,  under  a  void  assignment,  can  not  have  or  claim  any  adverse  in- 
terest as  against  the  assignee  in  banlvruptcj\  A  claim  against  the  bank- 
rupt's estate,  for  services  rendered  to  the  bankrupt,  is  not  within  the 
statute.     In  re  Krognian.  5  B.  R.  110. 

A  venire  to  assess  damages  for  land  taken  by  a  coriwration  is  a  suit  at 
law.    Union  Canal  Co.  v.  Woodside,  11  IVnn.  170. 

A  claim  for  damages  fur  tlie  taking  of  tlie  land  of  the  bankrupt  by  a 
corporation  is  not  barred,  for  the  con)oratiun  is  not  an  adverse  claimant. 
Ibid. 

The  omission  to  bring  the  suit  for  more  than  two  years  after  the  cause 
of  action  accruetl  may  l)e  a  good  defense,  if  [jroperly  pleaded,  but  does 
not  go  to  the  jurisdiction  of  the  court.  Chcniuug  Canal  Bank  v.  Judson,  8 
N.  Y,  254. 

The  title  of  a  party  who  purchases  at  a  sale  under  a  proceeding  to  fore- 
close a  niortgagt'  wliidi  was  institult'd  after  the  commencement  of  the 
pr(K*eediugs  in  l)ankniptcy.  without  making  tlie  assignee  a  party  thereto, 
will  not  1h'  rendered  valid  l)y  tlie  lapse  of  two  years,  unless  he  takes  actual 
possession  of  the  premises  and  oecui)ies  tliein  in  siieh  a  manner  thit  the 
assigiUM'  must  be  prc^snmed  to  Iiave  had  notice  thereof,  or  gives  some  notice, 
actual  or  (Mtnstrnetive,  to  ih«'  assignee  that  he  claims  an  adverse  interest. 
Price  v.  riiilii)s.  :\  Kobt.  44S. 

A  mortgage  does  iu»t  of  itself  coiistiinte  an  advcn'se  claim,  for  it  is  simply 
a  lien  ()r  <liarge  on  the  land,  and  does  n(»t  confer  on  tlie  mortgagee  any 
estate  in  tlie  land.  l'ri<-e  v.  Philips.  .'J  liobt.  44S.  Vide  Cleveland  v.  Boe- 
rum,  24  X.  V.  r,i:;:  s.  c.  '2:\  Harl».  :M1:  s.  c.  -JT  Harb.  2.VJ. 

An  action  on  judirment  i>  barn'd  i)y  ilie  lapse  of  two  years.  Archer  v. 
Dnval.  1   Fla.  2P.K 

The  limitation  applies,  altlioii-^h  the  s\iii  is  brouuht  in  the  name  of  the 
assimiee  for  the  use  of  a  tliird  ikt^hii.     Tike  v.  Lowell,  .".2  Me.  24.'>. 

If  a  parly  buys  a  jud'^nneiit  a'-iniiwr  Tlic  banknipt.  and  purchases  certain 
land  at  a  sale,  nnder  an  (•\e<nti.»n  issufd  tliercdii.  nmler  a  parol  agreement 
that  out  nt'  the  ]ii'n(tM(1s  he  sh.dl  r«'iaiii  a  d<'l)t  dne  to  him.  and  the  money 
used  to  iMiy  the  jiiduinent.  and  then  pi-y  the  balance  to  the  bankrupt,  the 
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statute  begins  to  run  from  the  time  when  he  receivee  the  proceeds.  Hyde 
V.  Ely.  8  Pac.  L.  R.  147. 

If  the  assignee  is  not  made  a  party  to  a  pending  action  until  more  than 
two  years  after  his  appointment,  his  claim  will  be  barred,  for  the  amend- 
ment by  which  he  is  made  a  party  will  not  relate  baclt,  and  thereby  make 
him  a  party  ab  initio,  and  thereby  defeat  the  limitation.  Cogdell  y.  Exum, 
10  B.  R  327;  s.  c.  69  N.  C.  464. 

A  bill  to  set  aside  a  fraudulent  conveyance  will  be  defeated  by  a  plea  of 
the  statute  of  limitations,  If  more  than  two  years  have  elapsed  since  the 
appointment  of  the  assignee.  Freelander  v.  HoUoman,  9  B.  R  331;  Botts 
y.  Patton,  10  B.  Mon.  452. 

If  a  mortgagee  enforces  his  lien  in  a  State  court  after  the  commencement 
of  proceedings  in  banliiruptcy,  the  assignee  has  two  years  froin  the  time  of 
the  sale  in  which  he  can  institute  proceedings  to  set  it  aside.  Phelps  y. 
Selliclc,  8  B.  R.  390. 

This  clause  does  not  apply  to  a  proceeding  to  set  aside  a  sale  made  under 
a  leyy  upon  land,  after  the  filing  of  a  petition  to  enforce  a  judgment  lien. 
Davis  v.  Anderson,  6  B.  R.  145. 

A  suit  merely  to  collect  a  debt,  or  enforce  the  payment  of  money  due  on  a 
contract,  does  not  fall  witliin  the  provisions  of  this  clause.  Tlie  plaintiff 
does  not  claim  an  interest  adverse  to  the  defendant  in  or  touching  any 
property,  or  right  of  property,  of  the  bankrupt,  transferable  to  or  vested  in 
the  plaintiff  as  assignee;  nor  does  the  defendant  claim  any  interest  adverse 
to  the  plaintiff  in  or  touching  any  such  property,  or  right  of  property.  The 
defendant  claims  no  ownership  of  or  title  to  the  debt  or  contract  which 
the  plaintiff  seeks  to  enforce  against  the  defendant;  nor  dies  the  plaintiff 
claim  any  ownership  of  or  title  to  any  specific  property,  or  right  of  prop- 
erty, as  having  passed  to  him  by  virtue  of  his  appointment,  which  the  de- 
fendant also  claims  to  own;  nor  does  the  defendant  claim  any  ownership  of 
or  title  to  any  specific  property  which  belonged  to  the  bankrupt  The 
limitation  of  two  years  applies  only  to  such  controversies.  Moreover,  it 
applies  only  to  controversies  of  which  the  circuit  court  of  the  district  has 
concurrent  jurisdiction  with  the  district  court  of  the  same  district.  Sedg- 
wick V.  Casey,  4  B.  R.  496;  s.  c.  3  C.  L.  N.  177;  Smith  v.  Crawford,  9  B.  R. 
38;  s.  c.  G  Ben.  497;  Carr  v.  Lord,  29  Me.  51.  Contra,  Harris  v.  Collins,  13 
Ala.  388;  Norton  v.  Barker,  1  W.  N.  29. 

The  limitation  does  not  relate  to  an  action  by  a  purchaser  to  recover  a 
debt  which  was  sold  as  a  part  of  the  bankrupt's  assets.  Judson  v.  La- 
throp,  6  La.  An.  587. 

This  section  does  not  apply  to  sales  or  conveyances,  and  the  assignee  may 
convey  any  portion  of  the  estate  after  even  the  lapse  of  two  years. 
Warren  v.  Miller,  38  Me.  108;  Holbrook  v.  Brenner,  31  111.  501. 

If  the  claim  of  the  assignee  is  barred  by  the  lapse  of  two  years,  he  can 
not  by  a  transfer  to  another,  confer  a  right  of  action  which  he  has  suffered 
to  expire,  and  thus  avoid  the  limitations.  Cleveland  v.  Boerum,  23  Barb. 
201;  s.  a  27  Barb.  252;  s.  c.  24  N.  Y.  613. 

The  limitation  has  no  application  to  suits  which  are  pending  at  the 
time  of  the  commencement  of  the  proceedings  in  bankruptcy.  Kane  v. 
Pilcher,  7  B.  Mon.  651. 


440  The  Bankkuptcy  Law. 

The  limitation  has  no  reference  to  suits  growing  out  of  the  dealings  of 
the  assignee  with  the  estate  after  it  comes  into  his  hands.  These  are 
mattere  for  which  he  may  be  made  personally  responsible,  and  no  reason 
existed  for  changing  the  general  period  of  limitations  any  more  than  in  the 
case  of  any  other  trustee  dealing  with  trust  property.  In  re  Frederick  J. 
Ck)nant,  5  Blatch.  54. 

The  limitation  does  not  apply  to  a  party  who  takes  possession  of  the 
property  after  the  commencement  of  the  proceedings  in  bankruptcy.  Ste- 
vens V.  Hauser,  39  N.  Y.  302;  s.  c.  1  Kobt.  50. 

If  an  assignee,  after  instituting  a  suit,  dies,  and  the  new  assignee  insti- 
tutes another  suit  instead  of  continuing  the  piior  suit,  the  statute  runs 
to  the  time  of  the  institution  of  the  second  suit.  Richards  v.  Maryland 
Ins.  Co.,  8  Cranch.  84. 

The  limitation  provided  by  this  section  does  not  apply  to  a  proceeding 
to  review  a  decision  of  the  district  court.  Wilt  v.  Stickney,  15  B.  R.  23; 
s.  c.  13  Pac.  L.  R.  Gl. 

An  action  by  an  assignee  of  a  bank  to  recover  money  paid  by  persons 
pretending  to  act  as  commissioners  of  the  bank  to  their  attorney,  before 
the  api>ointment  of  the  assignee,  is  barred,  unless  it  is  brought  within 
two  years  after  that  time.     Miltenberger  v.   Phillips.  2  Woods,  115. 

The  limitation  can  not  affect  anj'  suit,  the  cause  of  which  occurred  from 
an  adverse  possession  taken  after  the  bankruptcy,  until  the  expiration  of 
two  years  from  the  taking  of  such  possession.  Banks  v.  Ogden,  2  W^all. 
58. 

The  failure  of  the  assignee  to  sue  and  recover  a  distributive  share  of 
an  estate  of  one  of  the  banlirupt's  children,  to  which  the  bankrupt  was 
entitled,  does  not  confer  any  right  on  the  bankrupt  to  sue  for  it.  Dead- 
rick  V.  Armour,  10  Humpli.  588. 

If  tlu'  claim  of  the  assij^uee  is  barred  by  the  Umitation,  the  creditors 
may  lilc  a  l)ill  to  set  aside  a  fraudulent  conveyance  made  by  the  bankrupt 
before  the  coiiimeiicemeut  of  tlie  pruceedin^s  in  l)aukruptcy.  Tichenor  v. 
Allen.  13  (Jratt.  Vr,  Dewey  v.  Mr»yer,  HI  H.  R.  1;  s.  <•.  10  X.  Y.  Supr.  473, 

A  bill  to  set  aside  a  judgment  nvovercd  l)y  tlie  assijrnee  on  the  ground  of 
fraud  is  barred  unless  it  is  brouirlit  witliin  two  years  from  the  time  of  the 
discovery  of  tlie  fi'aud.    Clark  v.  Ilackett.  1  Cliff.  'JOIK 

Wlien  tluMH'  lias  Ih'cmi  iio  n»\u,li.Lreiic('  ur  laclirs  on  tlit*  pail  cf  the  plaintiff 
in  cuininii"  to  the  kiiowliMlirt^  of  the  fraud  whirli  is  tlie  foundation  of  the 
suit,  and  wlu'ii  tlio  fraud  lias  been  coiK-ealed  or  is  of  sncli  cliaracter  as  to 
C(»nreal  itself,  tlie  statnii'  does  not  beiiin  to  run  until  the  fraud  is  discov- 
ered by.  or  l)eeoines  I<iiown  to.  \\\v  party  suinu:.  oi*  tIiost>  in  privity  with 
liiin.  Uailey  v.  W'Uv,  V2  K.  R.  IM:  s.  c.  21  Wall.  :U2:  Carr  v.  Hilton.  1  Curl. 
2:\i):  Pritehard  v.  Chandler,  2  Cnrt.  IKS. 

The  limitation  bars  tin*  acii<ni.  alihonirli  the  ii^siirmv  was  ignorant  of 
his  riuhts.  for  the  e(»ni-l  can  not  etiLTafi  an  excj^pnon  on  the  statute.  Nor- 
ton v.  De  l;i  A'illel.euv(\  l.*;  V>.  U.  :'.«M:  s.  <-.  1  Wo<m1^.  KV',. 

This  rnle  ai»i)lies  to  suits  at  law  as  well  a<  in  eijuity.  Railey  v.  Wier.  12 
B.  R.  24:  s.  c.  21  Wall.  :J12. 
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The  statute  begins  to  run  from  the  time  when  the  assignee  could  have 
discovered  the  fraud  by  the  use  of  due  diligence.  Andrews  v.  Dole,  11 
B.  R.  352. 

As  the  adverse  party  is  under  no  duty  to  make  known  the  cause  of  ac- 
tion to  the  assignee,  •something  more  than  silence  on  his  part  must  be 
proved  in  order  to  sustain  a  charge  of  fraudulent  concealment  Pritch- 
ard  V.  Chandler,  2  Curt.  488. 

If  the  statute  once  begins  to  run,  It  must  continue  until  the  completion 
of  the  bar,  and  to  prevent  it  from  beginning  to  run,  the  fraudulent  con- 
cealment must  exist  at  the  moment  when  the  assignee*s  title  accrued. 
Ibid. 

A  bill  which  states  a  case  of  secret  fraud  does  sufficiently  aver  that  the 
cause  of  action  was  fraudulently  concealed,  for  a  secret  or  concealed  fraud 
is  a  fraudulent  concealment  of  the  cause  of  action.  Carr  v.  Hilton,  1  Curt. 
230. 

The  interest  adversely  claimed,  which  the  statute  protects,  is  an  interest 
in  a  claimant  other  than  the  bankrupt.  Clark  v.  Clark,  17  How.  315; 
Pickett  V.  McGavick,  14  B.  R.  236. 

If  the  bankrupt,  at  an  assignee*s  sale,  fraudulently  purchases  a  claim 
against  a  foreign  government,  the  cause  of  action  does  not  accrue  until 
he  gets  possession  of  the  money.    Clark  v.  Clark,  17  How.  315. 

A  bill,  which  is  in  theory  and  In  fact  an  original  bill,  can  not,  for  the 
purpose  of  avoiding  the  limitation,  be  treated  as  an  amendment  of  a  prior 
bill  which  was  dismissed.    Clark  v.  Hackett,  1  Cliff.  269. 

Where  a  court  of  equity  allows  a  respondent  to  amend  his  answer  so  as 
to  set  up  the  statute  of  limitations,  the  amendment  must  afterward  be 
deemed  to  have  been  duly  and  properly  allowed.    Ibid. 

A  casual  averment  in  an  answer  to  a  petition  to  the  effec;t  that  the 
assignee  has  lain  by  for  a  period  of  over  two  years  without  notifying  the 
respondent  that  he  would  have  to  account  for  certain  rents,  is  not  a  suffi- 
cient plea  of  the  statute.    Hall  v.  Scovel,  10  B.  R.  295. 

If  the  declaration  shows  that  the  cause  of  action  is  barred  by  the  statute 
of  limitations,  the  defendant  may  demur.    Harris  v.  Collins,  13  Ala.  388. 

§  6058.  [This  section  is  superseded  by  act  of  June  22,  1874, 
ch.  390,  §  4,  18  Stat.  178.] 

Act  of  1898,  Ch.  7,  §  61.  Depositories  for  Money. —  (a)  Courts 
of  bankruptcy  shall  designate,  by  order,  banking  institutions  as  de- 
positories for  the  money  of  bankrupt  estates,  as  convenient  as  may 
be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the  United 
States,  subject  to  their  approval,  to  be  given  by  such  banking  insti- 
tutions, and  may  from  time  to  time  as  occasion  may  require,  by  like 
order  increase  the  number  of  depositories  or  the  amoimt  of  any  bond 
or  change  stich  depositories. 

Act  of  1898,  Ch.  5,  §  47.  Duties  of  Trustees. —  (a)  Trustees 
shall  respectively  (1)  account  for  and  pay  over  to  the  estates  under 
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their  control  all  interest  received  by  them  upon  property  of  such 
estates;  (2)  collect  and  reduce  to  money  the  property  of  the  estates 
for  which  they  are  trustees,  under  the  direction  of  the  court,  and 
close  up  the  estate  as  expeditiously  as  is  compatible  with  the  best 
interests  of  the  parties  in  interest;  (3)  deposit  all  money  received 
by  them  in  one  of  the  designated  depositories;  (4)  disburse  money 
only  by  check  or  draft  on  the  depositories  in  which  it  has  been, 
deposited. 

Acts  of  1867  and  1874,  §  5059.  The  assignee  shall,  as  soon  as 
may  be,  after  receiving  any  money  belonging  to  the  estate,  deposit 
the  same  in  some  bank  in  his  name  as  assignee,  or  otherwise  keep 
it  distinct  from  all  other  money  in  his  possession;  and  shall,  as  far 
as  practicable,  keep  all  goods  and  effects  belonging  to  the  estate 
separate  from  all  other  goods  in  his  possession,  or  designated  by 
appropriate  marks,  so  that  they  may  l)e  easily  and  clearly  distin- 
guished, and  may  not  be  liable  to  be  taken  as  liis  property  or  for  the 
l)aYment  of  his  debts. 

81a(utos  revised  —  Mardi  2,  18(>7,  eh.  170.  §  17,  14  Stat.  524.  Prior 
Statutes  — April  4,  1800.  oh.  10,  §  54,  2  Stat.  34:  Aug.  10,  1841,  cli.  9,  §  9, 
5  Stat.  447. 

If  tlie  assip:nee  does  not  doixvsit  the  money  in  banlv  witliin  the  time  fixed 
by  the  statute,  he  is  (•harjxeal)le  with  interest  if  he  has  not  a  reasonable 
excuse  for  not  complying  with  the  statute.  In  re  Stillmaii  Thorp,  4  N.  Y. 
Leg.  Obs.  377. 

Act  ()i<  l.Snr,  g  5()(;0.  When  it  a]^poar^^  that  the  distribution  of 
the  estate  iiiav  1)0  dehncd  hv  litiu-atinn  or  other  cause,  the  court  mav 
direct  the  tein])(irary  invcstiiiont  of  tlie  money  belouiring  to  such 
estate  in  securities  to  l)e  a])[)roved  hy  the  jud^e  or  re^iistcr,  or  may 
authcu'ize  it  t(»  be  (h'i)nsit(Ml  in  any  e(>nv(Miient  hank  upon  such  in- 
terest, not  exceed ini:-  the  h',iral  rate,  as  the  hank  may  contract  with 
the  assi^^uee  to  pay  lliereon. 

Statute  revisiHl  —  Marr-h  2.  IStn,  ch.  IT*).  5^  IT,  14  Stat.  524. 

Act  of   isos;,  (  h.  4,  i^  '.»<;.    Arbitration   of   Controversies. —  (a) 

Tile  trustee  nmv,  pursuant  to  tlie  direction  of  tlu^  court,  sul)mit  to 
arliit rat i(»n  anv  coulroxcrsy  arisini:-  in  tlie  settlement  of  the  estate. 
(1»)  'i'hrre  ai'hitr.-itor-  ^h;il1  he  clm.-^cn  hy  nuitual  con>ent.  or  one 
hv  the  tnistrc.  one  1)V  ihe  oiIkt  party  to  tlu*  controversy,  and  tlie 
tliird  I'V  ihe  Wvo  so  chnvcu.  or  if  ihcy  fnil  to  np'ree  in  five  days  after 
their  nopt'lniriicnt   the  cniii't   >h;ill   ap]»oint   the  third  arhitrator. 
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(c)  The  written  finding  of  the  arbitrators,  or  a  majority  of  them, 
as  to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like 
force  and  effect  as  the  verdict  of  a  jury. 

Act  of  1867,  §  5061.  The  assignee,  under  the  direction  of  the 
court,  may  submit  any  controversy  arising  in  the  settlement  of  de- 
mands against  the  estate,  or  of  debts  due  to  it,  to  the  determination 
of  arbitrators,  to  be  chosen  by  him  and  the  other  party  to  the  con- 
troversy, and  under  such  direction  may  compound  and  settle  any 
such  controversy,  by  agreement  with  the  other  party,  as  he  thinks 
proper  and  most  for  the  interest  of  the  creditors. 

Statute  revised  —  March  2,  1867,  eh.  170,  §  14,  14  Stat.  524.  Prior 
Statutes  —  April  4,  1800,  ch.  19,  §  43,  2  Stat.  33;  Aug.  19,  1841,  eh.  9,  §  11, 
5  Stat.  447. 

The  assignee  must  apply  to  the  court  by  petition,  and  not  to  the  register. 
In  re  John  Graves,  1  B.  R.  237;  s.  c.  2  Ben.  100. 

An  order  authorizing  the  assignee  to  compromise  any  and  all  debts  due 
the  bankrupt's  estate  with  the  consent  of  certain  persons  selected  by  the 
creditors,  is  not  authorized  in  this  section.  In  re  Dibblee  et  al.,  3  B.  R.  12; 
8.  c.  3  Ben.  354. 

This  provision  does  not  apply  where  there  is  no  suit  or  demand  against 
the  estate,  or  controversy  as  to  a  debt  due  to  It.  In  re  Franklin  Fund  Sav- 
ing Society,  31  Leg.  Int.  173. 

When  the  assignee  applies  to  the  court  under  the  provisions  of  this  sec- 
tion, he  should  take  unequivocally  upon  himself  the  direct  responsibility 
of  recommending  the  proposed  arrangement  as  in  his  opinion  a  proper 
one.    Ibid. 

If  an  assignee  attempts  to  arbitrate  or  compromise  without  pursuing  the 
course  prescribed  by  the  statute,  the  agreement  will  be  binding  on  him  in 
his  individual  and  not  his  representative  capacity.  Blight  v.  Ashley,  Pet. 
C.  C.  15. 

The  act  of  one  assignee  will  not  bind  a  coasslgnee  without  his  previous 
authority  or  subsequent  ratification,  especially  when  the  act  is  not 
within  the  scope  of  their  authority,  for  they  act  under  delegated  authority. 
Ibid. 

It  is  not  competent  for  a  creditor  and  a  bankrupt  to  submit  to  arbitration 
the  question  of  the  amount  due  the  creditor  from  the  bankrupt's  estate. 
In  re  Ford  &  Co.,  18  B.  R.  426. 

Act  op  1898,  Ch.  4,  §  27.  Compromises. —  (a)  The  trustee  may, 
with  the  approval  of  the  court,  compromise  any  controversy  arising 
in  the  administration  of  the  estate  upon  such  terms  as  he  may  deem 
for  the  best  interests  of  the  estate. 

Bankrupts  prior  to  filing  of  their  voluntary  petition  paid  their  attorneys 
$150,  and  assigned  them  a  large  amount  of  uncollected  claims  to  secure 
them,  as  alleged,  for  services  rendered  and  to  be  rendered  in  bankruptcy 
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proceedings.  Some  of  these  claims  were  afterward  collected  by  the 
attorneys.  Action  was  brought  by  assignees  to  recover  said  asslgrned 
claims  and  the  money  collected.  On  application  made  by  assignee,  after 
issue  joined,  to  compound  the  claims  by  accepting  from  the  attorneys  the 
claims  still  uncollected,  and  releasing  them  from  all  claims  on  those  col- 
lected: Held,  not  a  proper  case  for  compromise  of  disputed  claim  under 
General  Order  No.  20,  (Bankruptcy  Act  of  1867);  In  re  Rowe  et  aJ.,  18  B.  R. 
429. 

Act  of  18G7,  §  5002.  The  assignee  shall  sell  all  such  unincum- 
bered estate,  real  and  personal,  which  comes  to  his  hands,  on  such 
terms  as  he  thinks  most  for  the  interest  of  the  creditors;  but,  upon 
petition  of  any  person  interested,  and  for  cause  shown,  the  court 
may  make  siicli  order  concerning  the  time,  place  and  manner  of  sale 
as  will,  in  its  opinion,  prove  to  the  interest  of  the  creditors. 

Statute  revised  —  March  2,  1807,  ch.  17(5,  §  15.  14  Stat  524.  Prior 
Statutes  -  April  4,  1800,  ch.  11),  §§  44,  59,  2  Stat.  33,  35;  Aug.  19,  1841,  ch.  9, 
§  9,  5  Stat.  447. 

The  State  laws  in  regard  to  the  transfer  of  estates  are  subject  to  the 
plenary  power  of  Congress  over  Ijankruptcy,  and  tliere  can  be  no  doubt 
of  the  complete  force  of  tlie  banlvruptcy  law  to  dispose  of  the  banlcrupt's 
property  for  all  the  purposes  dosijrnatcd  or  iiupliod  l)y  it.  The  rights  of  the 
assignee  are  broad  euougli  to  dispose  of  all  tlie  property,  if  such  disposi- 
tion be  needed.     Stevens  v.  P]arles,  2;")  Mich.  40. 

The  assignee  lias  the  authority  to  sell  uuincunibered  assets  without  an 
order  from  court.  In  re  AVhite  iV:  May,  1  B.  R.  218;  s.  c.  2  Ben.  85;  Minis  v. 
Swartz.  10  B.  H.  305:  s.  c.  37  Tex.  17. 

A  State  law  iM*olnl)itiiig  sales  of  land  In  the  possession  of  an  adverse 
clalinaut  does  not  apply  to  a  sale  by  an  assignee,  for  that  is  a  judicial  sale, 
Stevens  v.  Ilauser,  :'.0  N.  Y.  302;  s.  c.  1  Kol)t.  "»0;  Stevens  v.  Palmer.  10 
Bosw.  0. 

An  assignee  in  one  State  may  seU  real  estate  lying  in  another  State. 
Oala'y  v.   Corry.   10  La.   An.  r»02. 

The  assignee  may  lie  vi^sted  with  a  discretion  in  regard  to  the  time 
and  manner  of  making  a  sale,     llnlhrook  v.  Coney,  2.')  111.  543. 

When  the  aniliority  of  iIh-  assignee,  nnder  an  order  to  sell,  is  limited 
to  the  property  set  forth  in  tlie  sdiedtih'.  lie  can  not  convey  any  other 
property.     A\'arrrn  v.  1  loincstrjiil,  "'.3  Me.  2."i(>. 

The  assignee  is  limited  in  liis  tniii'^.H'tions  to  tlie  i)owers  and  authority 
conferred  npim  liim  l»y  tlie  L.-inkruptcy  a«t,  ami  by  tlie  orders  of  the  court. 
Anytliing  lie  m:iy  (!«»  «)insi«l«\  (-r  in  cnnili^'t  Avitli.  or  in  violation  of  such 
IM.wers  mtkI  antli<«riiy,  i<  mill  jiml  voi.l.  Tmler  an  order  to  sell  for  the 
liiulicst  prirr  he  cMii  «'biain.  li«'  iini<t  acn-pt  tb(»  highest  bid,  although  he 
li.is  provi»,nsly  ngrcfd.  \\ithniu  coiisidcM-Mt  ion,  to  sell  to  another  person 
f(.r  a  cr'rtnin  i>rire.  iiiid  to  waW  for  :in  answer  for  a  certain  time,  which 
p.  ri.Ml  1i:i<  lint  rxi.ir.  «1.  at  the  time  of  receiving  a  better  bid.     In  re  Ryan 
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If  a  lease  made  by  the  assignee  is  not  authorized  or  sanctioned  by  the 
court,  those  who  are  in  possession  under  it  dan  claim  no  rights  as  against 
such  order  as  the  court  may  m&ke  concerning  the  property.  In  re  Samuel 
Schapter,  0  B.  R.  324. 

The  court  may  authorize  a  private  sale  of  land  so  far  as  the  authoriza- 
tion may  be  required  to  assure  the  title  to  the  purchaser,  but  not  so  as  to 
exempt  the  assignee  from  responsibility  to  creditors  for  negligence,  if  any, 
in  obtaining  the  best  price  for  the  property.  In  re  Knott,  Hooney  &  Dibest, 
1  W.  N.  52. 

If  a  sale  is  fairly  made,  and  the  bids  are  understood  by  the  auctioneer 
and  the  bystanders,  It  yrWl  be  valid,  although  the  assignee  is  present  and 
in  consequence  of  his  negligence  and  inattention  fails  to  understand  the 
terms  thereof.    Ives  v.  Tregent,  14  B.  R.  60;  s.  c.  29  Mich.  390. 

If  an  assignee  makes  a  sale  of  property,  but  refuses  to  deliver  the  pos- 
session thereof,  he  may  be  sued  at  law  If  the  sale  has  never  been  brought 
to  the  attention  of  the  bankruptcy  court  nor  in  any  manner  acted  on  by  it. 
Ibid. 

The  solicitor  of  the  assignee  can  not  purchase  at  a  sale  made  by  the 
assignee,  for  he  is  not  the  personal  counsel  of  the  assignee,  but  of  the 
assignee  as  the  representative  of  the  creditors.  Citizens'  Bank  v.  Ober,  13 
B.  R.  328;  s.  c.  1  Woods,  80. 

An  agreement  by  a  party  who  expects  to  become  a  purchaser  at  an  as- 
signee's sale,  to  sell  the  proi>erty  to  the  ass]gnee*s  solicitor  for  a  fixed 
price,  without  reference  to  the  amount  that  may  be  bid  therefor,  does  not 
render  the  sale  void.    Ibid. 

When  the  terms  are  cash  on  the  day  of  sale,  a  party  who  expects  to  pur- 
chase may  agree  with  another  party,  that  in  case  he  becomes  purchaser, 
he  will  sell  the  property  to  him  at  a  named  price  on  terms  Of  credit,  es- 
pecially when  he  has  no  notice  or  knowledge  that  the  party  proposing  to 
buy,  is  prepared  to  pay  cash,  and  is  ready  to  bid  and  able  to  make  his  bid 
good.    Ibid. 

The  bankrupt  may  purchase  property  at  an  assignee's  sale.  Arnold  v. 
Leonard,  20  Miss.  258;  Phelps  v.  McDonald,  2  McArthur,  375. 

The  district  court  has  the  power  to  set  aside  a  sale  made  by  an  as- 
signee. When  a  portion  of  the  creditors  unite  in  a  purchase  for  the  Joint 
benefit  of  themselves,  it  ought  to  appear  that  the  sale  has  been  so  con- 
ducted that  no  prejudice  has  come  to  other  creditors.  It  is  not  sufllcient 
that  the  technical  formal  requisites  to  a  regular  sale  have  been  complied 
with,  when  there  has  been  an  improper  combination  between  the  assignee 
and  the  purchaser,  which  has  resulted  in  a  sacrifice  of  the  property.  A 
creditor,  whose  claim  is  in  dispute,  may  file  a  petition  to  set  aside  a  sale. 
In  re  Troy  Woolen  Co.,  4  B.  R.  629;  s.  c.  8  Blatch.  465. 

A  sale  of  real  estate  at  public  auction  by  the  assignee  is  subject  to  the 
approval  of  the  court,  which  has  a  discretion  to  refuse  to  confirm  it  for 
mere  Inadequacy  of  price.  It  is  not  necessary  that  there  should  be  fraud 
or  such  gross  inadequacy  of  price  as  to  be  evidence  of  fraud.  In  re 
O'Fallon,  2  Dillon,  548. 
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A  sale  of  real  estate  is  not  confirmed  by  the  court,  but  the  purchaser  is 
left  to  establish  his  title  whenever  the  occasion  may  arise.  In  re  H.  O. 
Alden,  16  B.  R.  39;  s.  c.  9  C.  L.  N.  346. 

If  the  right  to  property  and  the  evidence  to  establish  it  are  concealed 
from  the  assignee  and  the  creditors,  so  that  the  assets  are  sold  for  a 
nominal  amount  to  the  bankrupt  himself,  then  the  purchase  is  fraudulent 
and  may  be  set  aside.  Clark  v.  Clark,  17  How.  315;  Booth  v.  Clark,  17 
How.  322. 

The  court  will  not  direct  the  repayment  of  the  consideration  where  the 
sale  is  void,  unless  it  appears  that  the  purchaser  acted  in  good  faith  and 
imder  the  belief  that  the  assignee  in  making  the  sale  was  exercising  the 
jH)wers  of  his  office  in  a  right  and  fair  manner.  In  re  Jacob  H.  Mott,  1 
B.  R.  9. 

A  purchaser  is  not  bound  by  a  subsequent  decree  for  a  sale  of  the  prem- 
ises unless  he  is  a  partj*  to  the  proceedings,  although  it  purports  to  set 
aside  the  previous  sale  to  him.    llolbrook  v.  Brenner,  31  HI.  501. 

A  knowledge  of  the  bankruptcy  does  not  necvssarily  imply  any  knowl- 
edge that  the  assignee  is  al)out  to  sell  proi>erty  l)elonging  to  another,  and 
will  not  estop  the  owner  from  asserting  his  title  against  a  purchaser  from 
the  assignee.    Davis  v.  Fnirclougli,  03  Mo.  61. 

If  tlie  vendor  and  tlie  l^ankrupt,  before  the  commencement  of  the  pro* 
ceedings  in  bankruptcy,  agreed  that  the  sale  sliould  be  rescinded  and  the 
money  paid  tlieroon  forfeited,  tlie  vendor  will  have  a  l>etter  title  than  the 
purchaser  from  tlie  assignee.     Ibid. 

Where  an  individual  partner  is  adjudged  bankrupt,  the  statute  of  limita- 
tions runs  from  tlie  date  of  the  adjudication  against  any  purchaser  of  a 
chose  in  action  at  a  sale  by  tlie  assignee.  Blackwell  v.  Claywell,  15  B.  R. 
3(M);  s.  c.  75  N.  C.  213. 

The  purchaser  at  an  assignee's  sale  is  entitled  to  the  rents  from  the  day 
of  sale.    Hall  v.  Scovel,  10  B.  It.  2^)5. 

A  purchaser  from  an  nssigmn:*  takes  no  higher  right  than  the  bankrupt 
himself  had.  Anderson  v.  Miller.  15  Miss.  5S<);  Baker  v.  Vinlng,  30  Me. 
121. 

The  statute  does  not  enal>le  the  assignee  to  convey  a  legal  title  where, 
by  the  rules  <if  law.  tlw  bankrupt  himself  could  not.  The  sale  gives  to  the 
jMirchaser  no  ctlicr  iitl<'  tliaii  a  sale  hy  the  l>ankrupt  himself  In^fore  his 
bankruptcy  avouM  courer.  if  ihe  bankrupt  c(»ul(l  not  give  a  legal  title  by 
his  sale,   the  a<siL'nee   <-au  not.     Cauiack   v.    Bis<iuay,   IS  Ala.   2S6. 

Such  a  sale  does  not  divc^-t  the  dowj-r  of  llie  wW'v  of  the  party  from 
whom  tlie  bankrupt  bouirlil  the  land.     Speake  v.  Kiuard.  4  Rich.  (N.  S.)  54. 

Wliei-e  tlie  banki'U]>t,  i»iior  tt>  the  comuieiu'cment  of  the  procee<lings  in 
bankrupt<  y,  cx4'cutc(l  a  (hod  of  trust  to  secure  an  indebtedness  with  a 
]>ower  t<»  sell.  th«^  ])urch.isci-  will  not  take  the  leiral  title,  but  merely  the 
suri»lus  that  may  rcmahi  .at'tcr  tlie  d.-bi  is  jiaid.  Lyall  v.  Miller.  G  McLean, 
4S2. 

ir  a  itrivih'uc  Avitliont  rti;;>!ry  is  uood  aL^'nnst  the  bankrupt,  it  is  also 
pind  auainsi  the  pur«ha>t'i'.     M<Kirrnan  v.  Fletcher.  2  La.  An.  438. 
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The  purchaser  of  a  chose  in  action  from  the  assignee  takes  It  subject 
to  all  the  equities  existing  against  it  in  the  hands  of  the  banlsrupt  Strong 
V.  Olawson,  10  111.  346. 

A  purchaser  of  a  note  at  an  assignee's  sale  takes  it  subject  to  a  prior 
lawful  transfer  thereof  by  the  bankrupt    Converse  y.  Sorley,  39  Tex.  515. 

A  person  who  purchases  from  the  assignee  can  not  Impeach  a  prior  con- 
veyance for  fraud  and  have  it  set  aside.    Reavis  v.  Garner,  12  Ala.  661. 

A  purchaser  who  buys  all  the  interest  of  the  assignee  in  certain  property 
may  Impeach  a  prior  conveyance  for  fraud.  Dwinel  v.  Perley,  32  Me.  197; 
Badger  v.  Story,  16  N.  H.  168. 

A  sale  of  all  the  bankrupt's  rights  of  property  gives  the  purchaser  all 
the  rights  of  action  which  the  assignee  could  exercise  in  respect  of  such 
property,  and  he  may  impeach  a  prior  fraudulent  conveyance.  Williams 
V.  Vermeule,  4  Sandf.  Ch.  388. 

A  purchaser  of  the  mere  right  which  the  bankrupt  had  in  the  premises 
at  the  commencement  of  the  proceedings  in  bankruptcy,  as  distinguished 
from  the  right  of  the  assignee,  does  not  represent  creditors.  Baker  v. 
Vining,  30  Me.  121. 

If  the  property  is  sold  subject  to  incumbrances,  the  purchaser  takes  it 
subject  only  to  legal  and  valid  incumbrances,  and  may  impeach  an  in- 
cumbrance for  fraud.    Murray  v.  Jones,  50  Ga.  109. 

A  sale  of  a  lease,  good  will,  and  fixtures  will  only  pass  such  fixtures  as 
are  aflfixed  in  some  way  to  the  building,  and  their  accessories.  If  any  of 
these  are  subsequently  sold,  the  first  purchaser  may  claim  the  proceeds. 
In  re  Hitchlngs,  4  B.  R.  384. 

He  who  purchases  property  at  the  sale  of  an  assignee  acquires  the 
possession  legally,  and  the  owner,  if  there  is  a  better  title,  can  not  recover 
the  property  by  a  possessory  warrant.  He  must  bring  trover,  or  other 
proper  action,  to  try  the  title.    Bryan  v.  Whltsett,  39  Ga.  715. 

The  statutory  right  to  redeem  property  sold  under  a  deed  of  trust  passes 
to  the  assignee,  and  may  be  sold  by  him.  But  the  purchaser  at  the  sale 
under  the  deed  of  trust  is  not  deprived  of  any  of  his  rights,  and  may 
demand  a  repayment  of  the  advance,  as  well  as  the  original  bid,  as  a  con- 
dition precedent  to  the  right  of  redemption.  Toombs  v.  Palmer,  4  Heisk. 
331. 

If  a  purchaser  who  claims  under  a  sale  by  the  assignee  fails  to  estab- 
lish the  regularity  of  the  proceedings  in  bankruptcy,  he  may  rely  upon  a 
subsequent  mortgage  made  by  the  bankrupt.    Den  v.  Wright,  Pet.  C.  C.  64. 

The  sale  and  a  compliance  with  its  terms  vest  an  equitable  title  in  the 
purchaser,  but  the  conveyance  alone  passes  the  legal  title.  Consequently 
the  purchaser  can  not  sustain  an  action  of  ejectment  by  proof  of  a  deed 
made  after  the  institution  of  the  suit,  although  the  sale  was  made  before 
that  time.    Joy  v.  Berdell,  25  III.  537. 

If  the  purchaser  buys  only  the  mortgage  note,  without  taking  an  assign- 
ment of  the  mortgage,  he  can  not  maintain  an  action  at  law  to  recover  the 
land.    Warren  v.  Homestead,  33  Me.  256. 

A  debtor  to  the  estate  can  not,  in  an  action  by  a  purchaser  of  the  claim, 
set  off  a  debt  obtained  by  him  after  the  commencement  of  the  proceedings 
in  bankruptcy.    Judson  v.  Lathrop,  6  La.  An.  587. 
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A  debtor  to  a  bankrupt  firm  can  not,  in  an  action  by  a  purcliaser,  set 
off  a  debt  due  to  him  by  one  of  the  bankrupts.    Ibid. 

A  claim  against  tlie  bankrupt  before  his  bankruptcy  can  not  be  set  off 
against  an  indebtedness  for  goods  purchased  from  the  assignee.  Moran  v. 
Bogert,  14  B.  R.  393;  s.  c.  16  Abb.  Pr.  (N.  S.)  303;  s.  c.  10  N.  Y.  Supr.  603. 

A  claim  against  the  bankrupt's  estate  for  a  benefit  conferred  upon  It, 
may  be  set  off  against  a  liability  for  goods  purchased  from  the  assignee. 
Ibid. 

An  objection  that  purchaser  at  a  sale  by  the  assignee  was  the  attorney 
for  assignee,  and  as  such  was  incapable  of  purchasing,  can  not  be  raised 
in  a  collateral  action;  it  must  be  made  in  the  bankruptcy  court  Spilmau 
V.  Johnson.  16  B.  R.  145. 

Where  claim  is  marked  in  schedule  as  worthless,  the  validity  of  a  sale 
of  the  assets,  including  such  claim,  is  not  affected  by  its  afterward  be- 
coming valuable.     Phelps.  Assignee,  v.  McDonald.  16  B.  R.  481. 

Sale  of  stock  to  a  creditor  who  holds  it  as  collateral  security  for  ^10 
per  share,  when  it  was  worth  .*25  per  share,  will  be  set  aside  for  in- 
adeciuacy  of  price.     In  re  Bousfield  &  I*oole,  16  B.  R.  481. 

Validity  of  sale  by  assignee  in  bankruptcy,  can  not  l)e  questioned  iu 
a  collateral  proceeding  in  a  State  court     Steele  v.  Moody,  16  B.  R.  558. 

The  defendant  in  an  action  lironght  by  the  purchaser  to  recover  tlie 
property',  can  not  impeach  tlie  proceedings  in  bankruptcy  for  defects  or 
irregularities.     Stevens  v.  Ilauser,  30  N.  Y.  302;  s.  c.  1  Robt  50. 

The  sale  of  the  property  by  the  assignee  for  a  nominal  consideration,  is 
an  objection  that  can  not  be  raised  in  an  action  by  the  purchaser  to  recover 
the  property.     Ibid. 

A  piu'chasor  is  not  liable  for  any  injury  caused  by  the  negligence  of  the 
assignee  iu  the  management  of  the  property,  after  tlie  sale  and  before  the 
ratification  of  the  sale  and  conveyance  of  tlie  propertj'.  Metz  v.  Buffalo, 
Cony  &  P.  R.  R.  Co..  12  B.  R.  550;  s.  ^.  58  N.  Y.  61. 

A  recital  iu  a  deed  l)y  an  assignee  tluit  a  person  was  declared  bankrupt, 
that  tlie  grantor  was  appointed  his  assignee,  and  that  he  was  directed  to 
sell  tlie  property,  is  not  evidence  of  the  facjts  recited  against  a  person 
claiming  the  property  otlierwise  than  through  or  under  the  grantor. 
Warren  v.  Synie,  7  W.  Va.  474. 

'I'lie  appointment  of  tlie  assignee  may  be  established  by  proof  that  he 
acted  as  assignee,  without  producing  the  record  of  his  appointment,  in  a 
<'ontrovcisy  ])etw(M'n  the  purchaser  and  third  parties.  Arnold  v.  Leonard, 
20  Miss.  258. 

Wh<»re  the  plaintitT.  in  an  action  of  ejectment,  claims  title  under  an 
assitriice.  he  may  jM'ove  the  proceedings  in  banl<niptcy  by  parol  evidence  if 
tile  records  are  destroyed,     'i'hoiiias  v.  Crutteiiden,  4  Cranch  C.  C.  71. 

A(  T  OF   ISOS,   Cu.   ■;,   g    ?().     Appraisement. — (b)   All  real  and 

]H'r>(.ji;il  |ir()|ir'rty  l.el(HiL:iiiir  io  l)a]ikni])t  (^states  shall  Vie  appraised 
by  tlirco  (li-iiitcrcstcd  a]i])rnis('rs:  tlicy  shall  bo  appointed  by,  and 
report  t<>.  ili«.*  court,     lical  and  }>cr^unal  property  shall,  when  practi- 
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cable,  be  sold  subject  to  the  approval  of  the  court;  it  shall  not  be 
sold  otherwise  than  subject  to  the  approval  of  the  court  for  less  than 
seventy-five  per  centum  of  its  appraised  value. 

Act  of  1874,  §  5062a  (June  22,  1874,  ch.  390,  §  1,  18  Stat. 
178).  That  the  court  may,  in  its  discretion,  on  sufficient  cause 
shown,  and  upon  notice  and  hearing,  direct  the  receiver  or  assignee 
to  take  possession  of  the  property,  and  carry  on  the  business  of  the 
debtor,  or  any  part  thereof,  under  tlie  direction  of  the  court,  when 
in  its  judgment,  the  interest  of  the  estate  as  well  as  of  the  creditors 
will  be  promoted  thereby,  but  not  for  a  period  exceeding  nine  months 
from  the  time  the  debtor  shall  have  been  declared  a  bankrupt. 
Provided,  that  such  order  shall  not  be  made  until  the  court  shall 
be  satisfied  that  it  is  approved  by  a  majority  in  value  of  the  creditors. 

The  court  may  authorize  the  assignee  to  spend  money  to  put  property 
into  a  salable  condition.  The  assignee  should  endeavor  to  settle  and 
liquidate  the  estate  as  rapidly  as  possible,  and  to  the  best  advantage.  It 
is  no  part  of  his  ordinary  right  or  duty  to  carry  on  a  trade.  But  if,  in  a 
reasonable  time  and  at  a  reasonable  expense,  he  can  malce  property  salable 
which  is  not  so  in  the  condition  in  which  he  finds  it,  he  may  do  so.  He 
will  not  be  allowed  to  do  so,  however,  unless  it  is  clearly  shown  that  he 
can  make  such  a  bargain  for  the  necessary  woric  as  will  almost  to  a  moral 
certainty  insure  the  creditors  against  loss,  and  insure  them  a  large  gain 
within  a  reasonable  time.    Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  313. 

If  a  receiver  institutes  a  suit  to  recover  the  value  of  property  sold  by  the 
bankrupt  in  fraud  of  the  bankruptcy  law  prior  to  the  commencement  of 
proceedings  in  bankruptcy,  the  assignee  will  not  be  admitted  to  prosecute 
the  suit.    Lansing  v.  Manton,  14  B.  R.  127. 

A  receiver  can  not  maintain  an  action  to  recover  the  value  of  property 
sold  by  the  bankrupt  in  fraud  of  the  bankruptcy  law  prior  to  the  com- 
mencement of  prooeedings  in  bankruptcy.    Ibid. 

Act  of  1874,  §  5062b  (22  June,  1874,  ch.  390,  §  4,  18  Stat 
178).  That,  unless  otherwise  ordered  by  the  court,  the  assignee 
shall  sell  the  property  of  the  bankrupt,  whether  real  or  personal,  at 
public  auction,  in  such  parts  or  parcels,  and  at  such  times  and  places, 
as  shall  be  best  calculated  to  produce  the  greatest  amount  with  the 
least  expense.  All  notices  of  public  sales  under  this  act  by  any 
assignee  or  officer  of  the  court  shall  be  published  once  a  week  for 
three  consecutive  weeks  in  the  newspaper  or  newspapers  to  be  desig- 
nated by  the  judge,  which,  in  his  opinion,  shall  be  best  calculated 
to  give  general  notice  of  the  sale.  And  the  court,  on  the  application 
of  any  party  in  interest,  shall  have  complete  supervisory  power  over 
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-such  sales,  including  the  power  to  set  aside  the  same  and  to  order 
A  resale,  so  that  the  property  sold  shall  realize  the  largest  sum.  And 
the  court  may,  in  its  discretion,  order  any  real  estate  of  the  bank- 
rupt, or  any  part  thereof,  to  be  sold  for  one-fourth  cash  at  the  time 
of  sale,  and  the  residue  within  eighteen  months,  in  such  installments 
sas  the  court  may  direct,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  secured  by  proper  mortgage  or  lien  upon 
•the  property  so  sold.  And  it  shall  be  the  duty  of  every  assignee 
to  keep  a  regular  account  of  all  moneys  received  or  expended  by 
.him  as  such  assignee,  to  which  account  every  creditor  shall,  at  rea- 
sonable times,  have  free  access.  If  any  assignee  shall  fail  or  neglect 
to  well  and  faithfully  discharge  his  duties  in  the  sale  or  disposition 
of  property  as  alcove  contemplated,  it  shall  be  the  duty  of  the  court 
to  remove  such  assignee,  and  he  shall  forfeit  all  fees  and  emoluments 
to  which  he  might  be  entitled  in  connection  with  such  sale.  And 
if  any  assignee  shall  in  any  manner,  in  violation  of  his  duty  afore- 
said, unfairly  or  wrongfully  soil,  or  dispose  of,  or  in  any  manner 
fraudulently  or  corruptly  combine,  conspire,  or  agree  with  any  person 
or  persons,  with  intent  to  unfairly  or  wrongfully  sell  or  dispose  of 
the  proj)erty  committed  to  his  charge,  he  shall,  upon  proof  thereof, 
he  removed,  and  forfeit  all  fees  or  other  comi)ensation  for  any  and 
all  services  in  connection  with  such  bankriij)t's  estate,  and  upon 
•conviction  thereof  before  any  court  of  com])etent  jurisdiction,  shall 
be  liable  to  a  ilne  of  not  more  rhan  ten  thousand  dollars,  or  imprison- 
ment in  the  ])enitentiarv  for  a  term  of  not  exceeding  two  years,  or 
both  ilne  and  imprisonment,  at  the  discreticm  of  the  court.  And  anv 
person  so  combining,  conspiring,  or  agreeing  with  such  assignee  for 
the  i)ur])ose  aforesaid,  sliall,  upon  convirlion,  be  liable  to  a  like 
,])unislMnent.  That  the  assi^^niee  shall  re])ort,  under  oath,  to  the 
•court,  at  least  as  often  as  once  in  three  months,  the  condition  of  the 
estate  in  his  cliarge,  and  tlie  state  of  his  accounts  in  detail,  and  at 
iit  all  other  times  wlicn  the  conrt,  cm  motion  or  otherwise,  shall  so 
order.  And  on  anv  settlement  of  tlu^  accounts  of  anv  assi<:rnee,  he 
>}iall  be  recpiired  to  account  f<ir  all  interest,  benefit,  or  advantatre 
:receive(l,  or  in  nnv  manner  ;i^n"eed  to  be  received,  directlv  or  indireotlv, 
frf>m  tin*  use.  disposal  or  ]»rocee(ls  of  the  bankru})t's  estate.  And 
he  sliall  Ix'  re(pn"ri'd,  u])on  such  settlement,  tr)  make  and  file  in  court 
an  atlidavit  declarin^^  accordiii;:  to  the  truth,  wliether  he  has  or 
has  not,  as  the  cast^  may  be.  received,  or  is  or  is  not,  as  the  case  may 
be,  to  receive,  directlv  or  indirettlv,  anv  interest,  benefit,  or  advan- 
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tage  from  the  use  or  deposit  of  such  funds;  and  such  assignee  may 
be  examined  orally  upon  the  same  subject,  and  if  he  shall  willfully 
swear  falsely,  either  in  such  affidavit  or  examination,  or  to  his  report 
provided  for  in  this  section,  he  shall  be  deemed  to  be  guilty  of 
perjury,  and  on  conviction  thereof,  be  punished  by  imprisonment  in 
the  penitentiary  not  less  than  one  and  not  more  than  five  yeara 

The  assignee's  right  to  convey  depends  entirely  upon  the  statute  which 
gives  him  the  power,  and  he  is  bound  to  convey  in  the  manner  prescribed 
by  the  statute,  or  else  his  conveyance  is  a  nullity.  Stevens  v.  Palmer,  10 
Bosw.  60;  Harrington  v.  Fish,  10  Mich.  445;  Gray  v.  Heslep,  33  Mo.  238; 
Warren  v.  Homestead,  33  Me.  256;  Dwinel  v.  Perley,  32  Me.  197;  Osborn  v. 
Baxter,  58  Mass.  406;  Joy  v.  Berdell,  25  lU.  537;  Holbrook  v.  Brenner,  31 
111.  501.    Vide  Crowley  v.  Hyde,  110  Mass.  589. 

The  register  may  designate  the  newspapers  in  which  a  notice  of  sale  by 
the  assignee  shall  be  published.    In  re  Peter  N.  Burke,  15  B.  R.  40. 

Act  op  1867,  §  6063.  Whenever  it  appears  to  the  satisfaction 
of  the  court  that  the  title  to  any  portion  of  an  estate,  real  or  per- 
sonal, which  has  come  into  possession  of  the  assignee,  or  which  is 
claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition  of 
the  assignee,  and  after  such  notice  to  the  claimant,  his  agent,  or 
attorney,  as  the  court  shall  deem  reasonable,  order  it  to  be  sold, 
under  the  direction  of  the  assignee,  who  shall  hold  the  funds  received 
in  place  of  the  estate  disposed  of;  and  the  proceeds  of  the  sale  shall 
be  considered  the  measure  of  the  value  of  the  property  in  any  suit 
or  controversy  between  the  parties  in  any  court.  But  this  provision 
shall  not  prevent  the  recovery  of  the  property  from  the  possession 
of  the  assignee  by  any  proper  action  commenced  at  any  time  before 
the  court  orders  the  sale. 

Statute  revised  —  March  2,  1867,  ch.  176,  $  25,  14  Stat  528. 

This  section  intrusts  the  court  with  a  discretion  whicih  can  only  be 
exercised  by  the  court  itself,  and  can  not  be  delegated  to  any  ofllcer  of  the 
court.    In  re  Wm.  Major,  14  B.  R.  71;  in  re  John  Graves,  1  B.  R.  237;  s.  c.  2 

Ben.  100. 

An  order  of  a  register  authorizing  a  private  sale  without  notice  is  null 
and  void.    In  re  Wm.  Major,  14  B.  B.  71. 

No  confirmation  by  the  court  can  give  validity  to  an  order  of  a  register 
authorizing  a  private  sale  without  notice.    Ibid. 

An  approval  by  the  court  of  a  sale  can  not  be  regarded  as  a  confirmation 
where  it  is  private  and  does  not  become  a  part  of  the  record  until  some 
time  afterward.    Ibid. 
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A  purchaser  at  a  judicial  sale  made  under  a  void  decree,  is  bound  by  tbe 
rule  caveat  emptor  to  look  to  tbe  Jurisdiction  of  tbe  court,  and  the  legality 
of  the  decree  and  proceedings  from  which  it  arose.    Ibid. 

A  sale  can  only  be  made  after  such  notice  to  those  claiming  adversely 
as  the  court  in  Its  discretion  may  deem  proper.    Ibid. 

If  property  in  dispute  is  sold  without  notice  to  the  claimant,  the  sale  is 
a  nullity  so  far  as  he  is  concerned.  Stanley  v.  Sutherland,  16  A.  L.  Beg. 
298. 

The  sale  must  be  public  after  public  notice.  In  re  Wm.  Major,  14  B. 
E.  71. 

Before  the  appointment  of  an  assignee,  the  banl^rupt  is  the  custodian  of 
the  estate,  and  must  act  in  the  interest  of  the  creditors.  He  stands  in  a 
fiduciary  relation  to  the  estate  and  can  not  be  a  purchaser.  March  v- 
Heaton,  2  B.  It.  180;  s.  c.  Lowell,  278. 

Quaere,  Does  this  clause  apply  to  mortgaged  property?  Its  language  is 
better  adapted  to  claims  made  by  title  paramount.  Foster  v.  Ames,  2 
B.   U.  455;   s.  c.   Lowell,  S13. 

The  provision  that  the  court  may  order  a  sale  of  property  not  in  the  pos- 
session of  the  assignee  implies  very  clearly  that  the  c^urt  may  exercise 
such  control  as  it  deems  proper,  in  regard  to  property  which  is  in  contro- 
versy, and  which  is  not  in  the  possession  of  the  assignee.  Of  course  it 
must  be  reduced  to  possession.  Where  a  sale  has  been  made  and  the 
proceeds  realized  by  that  sale  are  in  coutroversy  the  court  may  order  the 
proceeds  to  be  delivered  to  the  assiguei\  and  held  subject  to  the  rights  of  the 
party  who  may  prove  liimself  entitled  to  it.  Bill  v.  Beck  with,  2  B.  R.  241; 
Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  313;  in  re  Josiah  D.  Hunt,  2  B. 
R.  539;  s.  c.  1  C.  L.  N.  IGD. 

Taken  literally,  the  phrase  '*  or  which  is  claimed  by  him  *'  appears  to  af- 
ford some  supi>ort  to  tlie  theory  that  the  power  of  sale  extends  to  any 
portion  of  an  estate,  the  title  to  which  is  in  dispute,  where  the  same  is 
claimed  by  the  assignee:  ]>ut  it  is  impossil)le  to  adopt  that  view,  as  St 
would  authorize  the  district  judge,  in  the  settlement  of  the  estate  of  a 
bankrupt,  however  small,  to  order  the  sale  of  the  estate,  if  claimed  by 
the  assignee,  of  every  inhabitant  of  liis  judicial  district,  aud  to  direct  the 
assignee  to  hold  the  funds  rei'eivt^l  from  the  sales  in  the  place  of  the  es- 
tate sold,  and  to  compel  the  owners  in  possession  of  the  same  to  appear  in 
court  and  vindicate  their  titles,  and  to  accept,  if  successful,  the  proceeds  of 
the  sales  as  tlie  value  of  their  ju-operty.  Sucli  a  construction  would  an- 
nul the  Constitution,  for  a  man  niiglit  under  it  be  deprived  of  his  property 
without  due  process  of  law,  and  could  not  claim  a  trial  by  jury  unless  he 
commenced  his  action  before  tlio  court  onhM-ed  a  sale.  The  plirase  can 
not,  however,  be  rejected  as  surplusage.  It  Avas  incorporated  into  the  act 
for  the  purp<Kse  of  giving  an  (enlarged  i)()wer  of  sale,  and  authorizes  a  sale 
though  tlie  estate  may  not  liave  come-  to  the  possession  of  the  assignee,  if 
it  is  claimed  by  liim,  ajid  tlic  tiile  is  in  dispute,  as  where  personal  estate 
is  found  in  the  liands  of  a  mere  dei)ositary.  c:irrier,  or  baik'e  for  Siife- 
keeping  or  tr}nis]>ortiitioii,  witliovit  claim  nf  litle  or  interest  in  the  goods: 
or,  what  mure  frequently  occurs,  where  personal  property  is  subsequently 
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discovered  In  the  possession  of  the  'bankrupt  which  was  not  transferred 
to  the  assignee,  and  other  cases  of  a  like  character.  Other  examples  might 
be  put,  but  these  are  sufladent  to  show  that  the  power  of  sale  even  as  en-i 
larged  by  incorporating  the  phrase  into  the  provision,  does  not  extend  to 
a  case  where  the  estate  in  question  Is  In  the  actual  possession  of  a  third 
person,  holding  the  same  as  owner,  and  claiming  absolute  title  to  and 
aominlon  over  the  same,  whether  the  title  and  possession  were  derived 
from  the  debtor,  or  any  other  former  owner.  Knight  v.  Cheney,  5  B.  R^ 
305;  s.  c.  2  L.  T.  B.  205. 

The  notice  required  by  this  section  to  be  given  to  a  claimant  is  not  in 
terms  at  least  limited  to  claimants  residing  In  the  district  Markson  v. 
Heaney,  4  B.  R.  510;  s.  c.  1  Dillon,  497. 

Under  this  provision  the  property  may  be  recovered  from  the  possession 
of  the  assignee  by  an  acti(Mi  brought  In  a  State  court,  before  the  com- 
mencement of  proceedings  In  bankruptcy,  and  to  which  the  assignee  Is 
made  a  party,  or  after  the  commencement  of  proceedings  in  bankruptcy, 
by  an  action  brought  In  the  bankruptcy  court,  or  In  the  circuit  court. 
But  an  action  of  replevin,  brought  in  a  State  court,  to  recover  specific 
property,  after  such  property  has  been  taken  into  custody  by  the  bank- 
ruptcy court  is  not,  within  this  section,  a  "  proper  action."  In  re  Vogel,  2 
B.  R.  427;  s.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c.  2  L.  T.  B.  154;  in  re 
Noakee,  1  B.  R  592. 

If  the  assignee  is  satisfied  that  property  taken  by  him  did  not  belong  to 
the  bankrupt,  he  should  return  it  without  delay  to  the  owner.  In  re 
Noakee,  1  B.  R.  592. 

The  statute  does  not  exempt  an  assignee  from  an  action  in  a  State  sourt 
for  a  tortious  taking  of  property  not  In  possession  of  the  bankrupt  and  be- 
longing to  a  stranger.  Leigh  ton  v.  Harwood,  12  B.  R.  360;  s.  c.  Ill 
Mass.  67. 

In  an  action  against  the  marshal  for  an  Illegal  seizure  of  property,  the 
measure  of  damages  is  the  true  value  of  the  property,  not  the  amount  for 
which  It  was  sold.  Doll  v.  Harlow,  11  B.  R.  350;  s.  c.  5  N.  Y.  Supr.  699; 
s.  c.  9  N.  Y.  Supr.  (Hun)    669. 

Act  of  1867,  §  5064.  The  assignee  may  sell  and  assign  under 
the  direction  of  the  court,  and  in  such  manner  as  the  court  shall 
order,  any  outstanding  claims  or  other  property,  in  his  hands,  due 
or  belonging  to  the  estate,  which  can  not  be  collected  and  received 
by  him  without  unreasonable  or  inconvenient  delay  or  expense. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  28,  14  Stat.  530. 

Act  of  1867,  §  5065.  When  it  appears  to  the  satisfaction  of  the 
<Jourt  that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a  perish- 
able nature,  or  liable  to  deteriorate  in  value,  the  court  may  order 
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the  same  to  be  sold,  in  such  manner  as  may  be  deemed  most  expe- 
dient, under  the  direction  of  the  messenger  or  assignee,  as  the  case 
may  be,  who  shall  hold  the  funds  received  in  place  of  the  estate  dis- 
posed of. 

Statute  revised  —  March  2,  1867,  eh.  17G,  §  25,  14  Stat.  528. 

The  parties  must  apply  to  the  court,  and  not  to  the  register.  In  re  John 
Graves,  1  B.  It,  237;  s.  c.  2  Beu.  100. 

The  court  cau  not  order  the  sale  of  the  property  in  an  involuntary  case 
until  it  comes  into  the  hands  of  the  marshal.  In  re  Metzler  &  Cowper- 
thwaite,  1  B.  li.  liH;  s.  c.  1  Ben.  35<>. 

It  is  the  duty  of  the  court,  from  the  moment  that  the  property  la  sub- 
mitted to  its  custody,  to  talve  due  order  for  its  preservation,  and  to  turn  it 
to  the  best  account  for  the  creditors.  The  district  court  may,  therefore, 
even  before  the  appointment  of  an  assignee,  onler  tlie  sale  of  the  whole  or 
any  part  of  the  property,  if  it  will  be  iK'neficial  to  the  creditors,  and  Is  as- 
sented to  by  tlie  bankrupt.    In  re  James  Vila,  5  Law  Rep.  17. 

The  filing  of  a  petition  for  a  stay  of  the  sale  of  certain  property  as  per- 
ishable does  not  make  tlie  petitioner  a  party  to  the  proceedings.  Marsh  v. 
Armstrong,  11  B.  R.  12r>;  s.  c.  20  Minn.  81. 

If  a  sale  is  made  before  the  appointment  of  an  assignee,  it  should  not  be 
made  by  the  bankrupt.    In  re  James  Vila,  5  Law  Rep.  17. 

The  bankrupt  can  not  sell  any  of  his  jn-operty  without  authority  from 
the  court.    In  re  Richard  Prior,  4  Biss.  2(j2. 

If  a  sale  is  made  before  the  appointment  of  an  assignee,  it  is  necessary 
that  the  cre<litors  should  have  due  notice  of  the  application  before  the 
Bale  takes  place,  so  that  they  may  ai)pcar  in  the  district  court  and  show 
cause  against  any  sale,  or  for  a  i>()stponcnieut  tlicns^f.  The  best  mode  of 
giving  notice  to  tlie  creditors  is  l)y  a<lvertiseincnt  in  some  public  news- 
pajM'r  a  sutiicicnt  time  ])ef()re  tlie  sale  to  enable  them  to  act  if  they  see  fit. 
In  re  James  Vila,  r>  Law  Rep.  17. 

Act  of  LSdT,  ;<  oOfiG.  The  nssinfiioo  ?lial]  have  authority,  under 
the  ordc^r  and  direction  of  tlie  court,  to  redeem  or  (lisehar«:e  any 
ni()rt;:aire  or  conditional  contract,  or  plcd^i-e  or  deposit,  or  lien  u]»on 
any  ])rop(^riy,  real  or  per>onal,  whenever  ])ayal)l(\  and  to  tender  due 
]>erl'()rnian('e  (»t'  the  eondiiion  tliereof,  or  to  sell  the  same  subject  to 
such  mort.uap\  lim.  or  other  iiicunihrance. 

Statute  nnised-Marcli  2.  Isr.T.  eh.  17<;.  §  14.  14  Stat.  522.  Trior 
StMtntes  — April  4.  isoo.  rh.  VX  §  12,  2  Stat.  24:  Aug.  19.  1.^1,  ch.  0,  §  11, 
5  Stat.  447. 

(juaer(\  Can  the  ab^si.L'nce  redeem  bcftire  the  del)t  is  payable?  Foster  v. 
Ames,  2  H.  K.  4.^:  s.  c.  Lowell,  :;i:j. 
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Act  op  1898,  Ch.  1,  Sec.  1.  ♦  ♦  *  Debt.—  (11)  "  Debt '" 
shall  include  any  debt,  demand,  or  claim  provable  in  bankruptcy. 
'  Act  of  1867,  §  6067.  All  debts  due  and  payable  from  the  bank- 
rupt at  the  time  of  the  commencement  of  proceedings  in  bankruptcy, 
and  all  debts  then  existing  but  not  payable  until  a  future  day,  a. 
rebate  of  interest  being  made  when  no  interest  is  payable  by  the 
terms  of  the  contract,  may  be  proved  against  the  estate  of  the  bank- 
rupt. All  demands  against  the  bankrupt  for  or  on  account  of  any 
goods  or  chattels  wrongfully  taken,  converted,  or  withheld  by  him^ 
may  be  proved  and  allowed  as  debts  to  the  amount  of  the  value  of 
the  property  so  taken  or  withheld,  with  interest.  When  the  bank- 
rupt is  liable  for  unliquidated  damages  arising  out  of  any  contract 
or  promise,  or  on  account  of  any  goods  or  chattels  wrongfully  taken,, 
converted,  or  withheld,  the  court  may  cause  such  damages  to  be 
assessed  in  such  mode  as  it  may  deem  best,  and  the  sum  so  assessed 
may  be  proved  against  the  estate. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  19,  14  Stat.  525.  Prior 
Statutes  —  April  4,  1800,  eh.  19,  $  39,  2  Stat.  32;  Aug.  19,  18fl,  ch.  9,  §  5, 
5  Stat.  444. 

What  Claims  are  Valid.— When  a  creditor  seeks  to  prove  a  debt  against 
the  estate  of  a  bankrupt,  he  stands  in  the  position  of  a  plaintiff  in  a  suit 
at  law  seeking  to  enforce  such  claim.  In  re  Presoott,  9  B.  R.  385;  s.  c.  5 
Biss.  523;  In  re  Robert  Pittock,  8  B.  R  78;  s.  e.  2  Saw.  416. 

The  assignee  may  set  up  any  defense  to  a  claim  which  the  debtor  him- 
self could  set  up.    In  re  Prescott,  9  B.  R.  385;  s.  c.  5  Biss.  523. 

Any  debt  which  may  be  proved  by  complying  with  the  provisions  of  the 
bankruptcy  act  is  a  provable  debt  It  is  true  that  a  secured  creditor  can  be 
admitted  as  a  creditor  only  for  the  balance  of  his  debt  after  deducting  the 
value  of  the  property  upon  which  he  has  a  lien,  unless  he  releases  or  con- 
veys his  security  to  the  assignee,  in  which  case  he  may  be  admitted  as  a 
creditor  for  his  whole  debt;  yet  his  debt  is,  nevertheless,  provable  within 
the  meaning  of  the  act,  before  such  balance  Is  ascertained  or  such  release^ 
or  conveyance  is  made.  It  does  not  follow  that,  because  he  can  not  be  ad- 
mitted as  a  creditor,  he,  therefore,  can  not  prove  his  debt.  On  the  contrary, 
the  proving  of  his  debt  is  a  necessary  preliminary  step  to  his  eventually 
being  admitted  as  a  creditor.  In  re  Bloss,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126; 
Rankin  &  Pullan  v.  Florida,  Atlantic  &  G.  C.  R,  R.  Co.,  1  B.  R.  647;  s.  c. 
1  L.  T.  B.  85.  Contra,  Slgsby  v.  Willis,  3  B.  R.  207;  s.  c.  3  Ben.  371;  s.  c. 
1  L.  T.  B.  71. 

The  time  of  the  adjudication  of  bankruptcy  is  the  time  of  filing  the 
petition.  In  re  Patterson,  1  B.  R.  125:  s.  c.  1  Ben.  508.  Contra,  in  re  Hon- 
nocksburgh  &  Block,  7  B.  R.  37;  s.  c.  6  Ben.  150. 

The  time  of  the  adjudication  in  bankruptcy  is  taken  by  the  statute  as 
the  decisive  time.      The  debt  must  exist  at  the  time,  or  it  can  not  be 
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proved.  If  it  exists  then,  but  is  not  payable  until  afterward,  and  Is  not  a 
debt  running  with  interest,  there  must  be  a  rebate  from  its  amount  of  the 
Interest  on  that  amount  from  the  time  of  the  adjudication  of  bankruptcy 
to  the  time  when  it  would  be  payable.  If  it  exists,  but  is  payable  before 
that  time,  and  bears  interest,  the  statute  intends  that  the  debt  shall  be 
proved  for  the  amount  of  the  principal,  and  of  the  interest  thereon  to  the 
time  of  the  adjudication  of  banliruptcy.  In  re  Orne,  1  B.  R.  57;  s.  e.  1  Ben. 
361;  in  re  Crawford,  3  B.  R.  C98;  s.  c.  3  L.  T.  p.  160;  s.  c.  5  B.  K  301;  In  re 
Port  Huron  Dry  Dock  Co.,  14  B.  R.  253. 

The  accrued  interest  constitutes  part  of  a  debt  provable  against  the 
bankrupt's  estate.  .Sloan  v.  Lewis,  12  B.  R.  173;  s.  c.  22  Wall.  150;  s.  c.  08 
N.  C.  557;  in  re  Hugo  Broich,  15  B.  R.  11. 

If  the  contract  is  silent  as  to  interest  after  maturity,  the  creditor  is  en- 
titled to  interest  after  that  time  by  operation  of  law,  and  not  by  any  pro- 
vision of  the  contract  Interest  can  not  l)e  allowed  on  interest  in  such 
cases.    In  re  Geo.  A.  Bartenbach,  11  B.  R.  61;  s.  c.  2  A.  L.  T.  (N.  S.)  33. 

No  interest  can  be  allowed  on  the  bills  of  a  bankrupt  bank  until  pay- 
ment has  l>een  demanded  thereon  and  refused.  In  re  Bank  of  North 
Carolina,  10  B.  R.  289. 

The  proof  of  a  bank  bill  against  a  bankrupt  bank  is  equivalent  to  a  de- 
mand of  payment,  and  if  the  estate  is  sufficient  to  pay  the  face  value  of  the 
claims  as  proved,  interest  may  be  allowed  from  the  time  of  filing  the 
proof.     Ibid. 

Claims  will  draw  interest  from  the  time  of  the  adjudication  up  to  the 
payment  at  the  agreed  rate,  when  that  is  agreed  upon,  and  when  not  at  the 
legal  rate.     In  re  Strachan,  3  Biss.  181. 

Interest  on  provable  debts  can  not  be  computeil  a.s  against  the  general 
assets  beyond  the  date  of  the  adjudication.  The  estate  is  a  dead  fund, 
and  in  such  a  shipwreck,  if  there  is  a  salvage  of  a  part  to  each  person  in 
the  general  loss,  It  is  as  much  as  can  be  expected.  It  is  immaterial  to  the 
creditor  at  wliat  time  interest  stops  on  his  debt,  provided  interest  on  all  the 
debts  stops  simultaneously  with  his  own,  for  his  proportionate  share  of  the 
assets  will  be  tlie  same,  whatever  period  be  fixed  for  the  stoppage  on  all 
tlie  debts.  In  re  Haake,  7  B.  R.  ni;  s.  c.  2  Saw.  231;  in  re  Oliver  Bugbee, 
9  R.  R.  258. 

If  tlie  value  of  a  security  held  by  a  creditor  is  greater  than  the  amount 
of  tlie  debt,  interest  may  be  computed  up  to  tlie  day  of  payment  and 
allowed  thereon.  In  re  Iliialve,  7  B.  R.  HI;  s.  c.  2  Saw.  231;  in  re  Frank 
Ncwland,  1)  B.  K.  n2:  s.  c.  7  P.cu.  iVA. 

Interest  on  a  lien  r-laim  should  be  allowed  up  to  the  date  of  making  up 
tlie  repoi't.     In  re  AI>raliain  A.  1  x-vore,  24  TMtts.  L.  .1.  185. 

The  rate  of  interest  and  damnircs  whicli  the  drawer  of  a  bill  of  exchange 
is  to  pay  ox  uiora,  is  governed  by  (he  law  of  tlie  plnee  where  the  bill  is 
drawn.     In  re  Chns.  II.  (ilyu,  15  H.  U.  VXr,  s.  c.  U  C.  L.  X.  183. 

If  judgment  is  recovered  Ix'fore  the  comnien<-enient  of  proceedings  in 
l)ankruptey,  tlie  costs  are  n  i»nrt  of  the  debt,  tind  niny  be  proved.  Interest 
on  the  judgment  is  also  provable.  Ex  parte  O'Neil,  1  B.  K  677;  s.  c. 
Lowell.  1G2. 
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A  trustee  may  prove  his  claim  for  services  rendered  under  an  assign- 
ment.   In  re  George  Lains,  24  Pitts.  L.  J.  207. 

A  judgment  for  costs  is  a  provable  debt.    Graham  v.  Plerson,  6  Hill,  247. 

A  Judgment  for  costs  incurred  after  bankruptcy  is  not  a  provable  debt 
Sanford  v.  Sanford,  12  B.  R.  566;  s.  c.  58  N.  Y.  67. 

If  a  draft  falls  due  after  the  commencement  of  proceedings  in  bank- 
ruptcy, or  is  payable  at  the  domicile  of  the  debtor,  damages  for  the  non- 
payment thereof  can  not  be  allowed.    In  re  Oliver  Bugbee,  9  B.  R.  258. 

Drafts  drawn  and  accepted  after  the  commencement  of  proceedings  in 
bankruptcy  are  not  provable,  although  the  acceptor  paid  the  money  to 
extinguish  claims  that  existed  prior  to  that  time.  He  is  not  entitled  to  l>e 
subrogated  to  the  rights  of  the  creditors  to  whom  the  drafts  were  given, 
unless  he  has  taken  an  assignment  of  their  claims.  In  re  Strachan,  3 
Biss.  181. 

A  claim  against  the  bankrupt  for  liability  on  stock  held  by  him,  can 
not  be  proved  until  an  assessment  is  made  by  competent  authority.  Gib- 
son V.  Lewis,  11  B.  R.  247;  s.  c.  9  Pac.  L.  R.  75;  s.  c.  32  Leg.  Int.  22. 

The  liability  of  a  stockholder  for  the  debt  of  a  corporation  is  not  a 
provable  debt.    James  v.  Atlantic  Delaine  Co.,  11  B.  U.  390. 

Contracts.— The  only  legal  effect  of  an  indorsement  of  a  Gonfederate 
bond  was  to  transfer  the  title,  and  not  to  render  the  party  liable  as  In- 
dorser  or  guarantor.    HoUeman  v.  Dewey,  7  B.  R.  269. 

If  a  policy  of  insurance  contains  a  clause  authorizing  the  assured  to 
surrender  the  policy  at  any  time,  or  the  company  to  cancel  the  same  on 
five  days'  notice,  and  provides  for  a  return  of  a  part  of  the  premium  in 
either  event,  the  holder  may  cancel  and  surrender  the  policy  after  the  com- 
pany becomes  insolvent,  and  before  it  becomes  bankrupt,  and  the  return 
premium  will  be  a  provable  debt.  In  re  Independent  Ins.  Co.,  7  A.  L. 
Rev.  362. 

The  right  to  maintain  an  action  for  money  had  and  received,  does  not 
always  depend  on  privity  of  contract,  or  upon  contract  at  all.  It  is  enough 
to  prove  that  the  defendant  has  money  of  the  plaintiff  which  in  equity  and 
'  good  conscience,  he  ought  not  to  retain.  Where  the  defendant  is  bound  by 
a  valid  contract  to  pay  the  money  to  some  one  else,  the  plaintiff  can  not 
prevail.  The  law  does  not  imply  a  contract  to  pay  A.  when  the  debtor  is 
already  bound  by  a  valid  contract  to  pay  B.  In  cases  not  founded  on  a 
direct  contract,  the  inquiry  is  not  concerning  priority  of  contract,  but  con- 
cerning identity  of  property.  If  a  party  fraudulently  overdraws  his  bank 
account,  the  bank  has  a  claim  upon  those  who  received  the  checks  without 
giving  value  therefor.  Their  obligation  to  pay  the  drawer  must  yield  as 
soon  as  the  fraud  is  shown.  The  bank  has  a  claim  for  the  bank  bills  which 
were  drawn  out  upon  the  fraudulent  checks  by  the  parties  themselves. 
The  same  result  will  follow  whenever  the  proceeds  of  fraudulent  checks 
are  traced  to  their  possession,  whether  in  the  identical  bills  or  not.  When 
such  checks  are  paid  directly  to  the  parties,  it  will  be  presumed  that  they 
drew  them,  or  caused  them  to  be  drawn.  In  those  instances  in  which 
such  checks  are  paid  directly  to  the  creditors  of  such  parties.  It  may  be 
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somewhat  more  difficult  to  say  that  the  money  of  the  bank  comes  to  the 
hands  of  the  parties  themselves.    In  re  Eureka  Manuf.  Ck).,  Lowell,  500. 

The  debt  of  a  wife  contracted  dum  sola  is  a  provable  debt  Vander- 
heyden  v.  Mallory,  1  N.  Y.  452. 

A  note  given  to  compensate  another  for  indorsing  a  note  for  the  maker 
is  valid.    Providence  Co.  Savings  Bank  v.  Frost,  13  B.  B.  356. 

A  subscription  for  a  religious  or  charitable  institution  given  in  consid- 
eration of  a  similar  subscription  by  another  party,  and  not  revoked  until 
the  institution  has  incurred  new  expenses  on  the  faith  of  it,  i&  a  valid 
promise,  and  founded  on  good  and  sufficient  consideration.  Oapelle  v. 
Trinity  Church,  11  B.  li.  530. 

If  the  bankrupt  agrees  to  pay  expenses  of  taking  out  a  patent  in  con- 
sideration of  an  interest  therein,  an  Indorsement  of  a  note  given  to  pay  for 
labor  on  the  patent  is  for  a  valuable  consideration,  and  the  note  is  a 
provable  debt.     In  re  Cosniore  G.  Bruce,  0  Ben.  515. 

If  notes  are  givtni  to  an  accommodation  iudorser  to  indemnify  him  for 
his  liability,  and  are  subse<iuently  indorsed  by  him,  and  passed  to  a  third 
party,  with  the  fraudulent  design  of  charging  the  estate  of  the  maker  with 
a  larger  amount  than  is  justly  chargeable,  the  holder  can  not  prove  the 
claim  against  the  indorser,  even  for  the  amount  paid  for  the  notes.  In  re 
Leonard  L.  Hook,  11  B.  K.  283. 

A  person  can  not  claim  to  be  a  bona  lide  holder  of  a  note,  if  the  circum- 
stances are  of  such  a  strong  and  pointed  character  as  necessarily  to  cast 
a  shade  on  the  tninsaction,  and  to  put  him  on  the  iuquii-y.     Ibid. 

An  overdue  note  under  seal,  given  as  a  collateral  security  to  indemnify 
the  pa^'ee  against  liabilities  as  indorser  for  the  l)ankrupt,  is  a  provable 
del)t,  although  the  payee  has  not  actnally  advanced  the  money  for  which 
he  is  bound  as  surety.     Roosevelt  v.  Mark,  G  Johns.  Cli.  2<>r». 

A  promissory  note  to  deliver  si)eeilic  articles  is  ji  provaole  debt.  Chandler 
v.  Wiudship.  (5  Mass.  :no;  McMullen  v.  Bank,  2  IVnn.  34:5. 

If  a  creditor  signs  a  negotial)le  paper  after  the  commencement  of  the 
procecHlings  in  bankriijitcy,  the  purchaser  takes  it  subject  to  all  just  offsets 
existing  at  the  time  of  the  cx)niuienceiiH»nt  vf  the  |)roceedings,  for  the 
ci'editor  can  assign,  and  the  assignee  can  purchase,  no  more  than  the 
balance  du(»  from  tlie  bankrupt  after  all  credits  are  admitted,  riumphreys 
V.  Bli^-ht.  1  Wash.  44;  s.  c.  4  Dall.  370. 

If  one  of  several  joint  niakcis  of  a  promissory  note  takes  it  ui)  bj'  giving 
his  individual  note  therefor.  an«l  thus  satisties  the  holder,  it  is  immaterial 
how  he  satisties  him.  and  he  has  a  demand  f(»r  contribution,  whether  he 
has.  in  point  of  fact,  paid  liis  own  m^tc  or  not.     Fox  v.  Kckstein,  4  B.  R.  373. 

Debts  <-rcat('d  by  fi'aud.  and  dcl»ts  created  by  defab-ation  in  a  fiduciary 
character  are  proval»le.     In  re  Kundle  »S:  .lones.  2  B.  R.  113. 

A  person  \v\\i>  lias  advaiicrd  money  to  the  bankrupt  tor  the  purchase  of 
sto<'k.  which,  liowevcr.  was  purcliascd  in  the  name  of  the  bankrupt,  and 
by  him  li.vpotln'cated  for  iiioncy  loaned  T(»  liim.  has.  as  against  the  other 
(iiMliiors.  merely  a  provable  debt  to  tlie  anmunt  (tf  tln'  value  of  the  stock 
so  (lireeTeil  1o  be  pureha^ed  for  liiin.  rnucwitter  v.  \'on  Sachs,  3  B.  R.  723; 
S.  c.  4  lieu.  1<;7;  s.  e.  1   L.  T.  V>.  221:  s.  e.  'A  L.  T.  B.  VX>. 
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A  claim  for  serylces  rendered  by  counsel  for  the  bankrupt  in  opposing 
the  petition  in  involuntary  proceedings,  is  a  provable  debt  In  re  N.  Y. 
Mail  Steamship  Ck).,  2  B.  R.  74,  554;  s.  c.  3  B.  R.  280,  627;  s.  c.  7  Blatch.  178. 

A  claim  for  services  rendered  by  counsel  for  the  bankrupt  in  the  prepara- 
tion of  papers  in  voluntary  bankruptcy  is  provable.  In  re  Thos.  G.  Evans^ 
3  B.  R.  261. 

A  person  who  has  taken  charge  of  the  bankrupt's  property  under  a  deed 
of  trust,  which  was  subsequently  declared  void  under  the  provisions  of  the 
bankruptcy  act,  has  a  claim  against  the  bankrupt  for  services  so  rendered, 
and  such  claim  is  a  provable  debt,  although  he  had  notice  that  the  deed 
was  fraudulent  at  the  time  when  he  rendered  the  services.  Gatlin  v. 
Foster,  3  B.  R-  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  192. 

A  party  dealing  with  an  agent  has  a  right  to  resort  to  his  principal  to 
compel  the  performance  of  an  ordinary  or  verbal  contract  made  by  the 
agent  for  the  benefit,  and  by  the  authority,  of  hia  principal,  unless  the 
credit  was  knowingly  given  exclusively  to  the  agent.  This  principle  also 
applies,  although  the  agent  contracts  in  his  own  name  without  disclosing 
his  principal,  and  the  other  party  supposes  the  agent  to  be  acting  for 
himself  only,  and  it  makes  no  difference  that  the  contract  is  in  such  form 
that  the  agent  is  also  personally  liable.  In  re  Troy  Woolen  Co.,  8  B.  R. 
412. 

Some  law  under  which  a  corporation  with  the  powers  assumed  may  be 
lawfully  created  must  be  shown  in  addition  to  mere  user  before  an  as- 
sociation can  be  said  to  exist  de  facto.  An  association  must  be  shown  to 
be  a  corporation  de  facto  within  this  rule  before  a  party  dealing  with  it 
will  be  deemed  to  be  estopped  from  showing  that  it  had  no  legal  cor- 
porate existence.  In  such  case  a  creditor  may  treat  the  association  as  a 
partnership,  and  his  claim  will  constitute  a  debt  provable  against  the 
members.    In  re  Richard  J.  Mendenhall,  9  B.  R.  497. 

If  a  note  on  its  face  purports  to  make  the  promise  that  of  the  bank- 
rupt corporation,  and  bears  the  impression  of  the  seal  of  the  corporation, 
it  is  provable  against  the  estate,  although  the  signature  is  merely  that  of 
the  president  as  president.    In  re  Kansas  City  Manuf.  Co.,  9  B.  R.  76. 

When  the  common  seal  of  a  corporation  appears  to  be  affixed  to  an 
instrument,  and  the  signatures  of  the  proper  officers  are  proved,  the  pre- 
sumption is  that  the  officers  did  not  exceed  their  authority,  and  the  seal 
itself  is  prima  facie  evidence  that  it  was  affixed  by  proper  authority.    Ibid. 

Parol  evidence  is  admissible  to  prove  that  a  note  executed  by  an  officer 
of  a  corporation  was  intended  as  the  promise  of  the  corporation.  In  re 
Southern  Minn.  R.  R.  Co.,  10  B.  R.  86. 

A  party  who  elects  to  prove  his  claims  as  for  goods  sold  and  delivered 
to  the  bankrupt,  can  not  without  withdrawing  the  proof  institute  an 
action  of  replevin  on  the  ground  that  the  bankrupt  was  merely  his  agent. 
Ormsby  v.  Dearborn,  116  Mass.  386. 

Partnership.— Where  a  member  of  a  firm  files  a  separate  petition,  a 
partnership  creditor  may  prove  his  claim.  In  re  Frear,  1  B.  R.  660;  s.  c. 
35  How.  Pr.  249;  s.  c.  2  Ben.  467. 
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Where  one  partner,  in  fraud  of  the  firm,  Issues  firm  notes  for  the  pur- 
pose of  obtaining  his  share  of  the  capital,  an  accommodation  indorser 
who  subsequently  pays  them  has  no  claim  against  the  firm,  if  by  prudent 
Inquiry  at  the  time  of  their  indorsement  he  could  have  ascertained  that 
they  were  unconnected  with  the  current  business  of  the  firm.  In  re 
Dunkle  &  Driesbach,  7  B.  R.  107. 

If  a  note  is  drawn  by  one  partner  in  the  firm  name,  apparently  in  the 
course  of  the  firm  dealing,  the  title  of  the  holder  will  not  be  affected  by 
his  mere  knowledge  of  facts  that  were  admonitory  to  greater  caution  and 
further  inquiry.  There  must  be  knowledge  of  facts  impeaching  the  valid- 
ity of  the  note.  The  fault  of  the  partner's  meditated  fraud  must  be  im- 
planted in  the  holder's  title,  so  that  his  assertion  of  a  claim  against  the 
firm  would  necessarily  subject  him  to  the  imputation  of  bad  faith.  Bush 
T.  Crawford,  7  B.  R.  2D9;  s.  c.  2  L.  T.  B.  239. 

An  agreement  made  by  a  member  of  a  firm  who  are  the  payees  of  an 
accommodation  note  not  to  call  on  the  maker  for  payment,  binds  the  other 
partner  who  was  personally  ignorant  of  the  transaction,  and  he  can  not 
prove  the  note  against  the  maker,  although  he  took  it  up  with  his  own 
individual  funds.     Capelle  v.  Hall,  12  B.  R.  1. 

In  favor  of  third  persons  acting  in  good  faith,  tlie  presumption  is  that 
notes  indorsed  in  the  name  of  the  firm  were  indorsed  on  partnership  ac- 
count, and  the  indorsement  will  bind  tlie  fimi,  unless  it  appejirs  that  the 
holder  had  notice  that  the  indorsement  was  outside  of  partnership  af- 
fairs.    Lemoius  v.  Bank,  3  Dillon,  44. 

If  the  holder  has  notice  that  tlie  indorsement  is  an  accommodation  in- 
dorsement, the  burden  of  proof  is  upon  him  to  show  the  assent  of  the 
partners,  either  express  or  implied,  from  the  firm's  course  of  dealing. 
Ibid. 

The  possession  of  a  note  by  the  maker  before  its  maturity  raises  a  pre- 
sumption that  an  indorsement  tliereon  is  an  accommodation  indorsement. 
Ibid. 

A  cheelv  drawn  in  the  firm  name  for  the  proceeds  of  a  note  l>earlng  the 
accomniodatlon  iudorsonieiit  of  the  firm,  does  not  operate  as  a  ratifica- 
tion, so  as  to  bind  a  partner  wlio  had  no  linowledge  of  the  indorsement  or 
of  tlie  drawing  of  tlie  check.     Ibid. 

If  a  party  advances  money  to  one  partner  for  a  purpose  entirely  out- 
side of  the  partnership  business,  and  takes  a  firm  note  therefor,  the  bur- 
den is  on  him  to  prove  the  c<inseiit  of  the  other  partner;  and  if  he  fails  to 
do  so,  tlie  claim  is  not  provable  aixninst  the  joint  estate.  In  re  Forsyth  & 
Murtha,  7  B.  R.  174. 

An  indebtedness  throwing  out  of  partnership  transactions,  of  which  no 
settlement  has  been  made  between  the  parties,  in  a  case  where  the  part- 
nershii)  debts  have  not  all  luMni  ])aid  nor  all  the  i»artners]iip  property  dis- 
posed of.  and  being  in  part  fur  assets  that  have  iieviT  been  disposed  of, 
is  not  a  provable  debt.  Bui  a  claim  nrisini;  from  a  fraudulent  misappro- 
priation of  the  pai'tmn-shii)  funds  by  one  i)artm^r  may  be  proved  against 
the  scpanirc  estate  of  tlie  wrom^doer.  Hie  partner  thus  wronged  by  such 
dishonest  and  fraudulent  acts  of  his  eopartiier.  is  entitled  to  treat  the  mis- 
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approprlatloii  as  entirely  foreign  to  the  partnersliip  business,  and  prove 
the  debt  for  his  share  of  such  funds  precisely  the  same  *as  though  the 
partnership  had  never  existed.  Sigsby  v.  Willis,  3  B.  R.  207;  s.  e.  3  Ben. 
371;  s.  c.  1  L.  T.  B.  71. 

When  the  articles  of  partnership  stipulated  that  the  share  contributed 
by  each  partner  to  the  capital  stock  should  be  left  in  the  concern  until 
the  expiration  of  the  partnership,  and  the  partnership  gave  a  firm  note, 
payable  four  days  after  date,  to  each  member,  for  the  share  contributed 
by  him,  the  wife  of  a  partner  who  has  indorsed  his  note  to  her  before 
maturity,  for  money  loaned  by  her  to  him,  and  by  him  contributed  to  the 
capital  stocic  of  the  firm,  can  not  prove  the  note  against  the  firm  until  the 
partnership  debts  are  paid.  She  may  prove  It  against  her  husband,  and 
is  entitled  to  participate  In  any  dividend  of  the  proceeds  of  his  individual 
estate.  The  knowledge  of  the  husband  of  facts  affecting  the  wife's  prop- 
erty, which  he  is  managing  by  her  consent,  must  be  regarded  as  the 
knowledge  of  the  wife,  and  she  must  be  charged  with  notice  of  all  facts 
known  to  him  which  may  affect  his  transactions  on  her  behalf.  In  re 
Frost  et  al.,  3  B.  R.  736. 

In  order  to  dissolve  a  limited  partnership  under  the  laws  of  New  York 
there  must  be  one  publication  of  the  dissolution,  and  then  a  repetition 
three  times  after  the  first  publication,  at  an  interval  of  seven  days  be- 
tween each  of  the  four  times.    In  re  King  et  al.,  7  B.  R.  279. 

The  general  partners  in  a  limited  partnership  can  not  bind  the  firm 
by  a  contract  beyond  the  purpose  and  scope  of  the  partnership,  and  a 
claim  arising  from  such  a  contract  can  not  be  allowed  as  an  offset  to  a 
debt  due  to  the  firm.  '  Taylor  v.  Rasch,  11  B.  R.  91. 

No  departure  by  the  general  partners  from  the  scope  of  the  business^ 
no  matter  how  common  or  long  continued,  if  not  consented  to  or  known 
and  acquiesced  in  by  the  special  partner,  can  have  the  effect  to  change 
or  enlarge  the  scope  of  the  business.    Ibid. 

Until  a  partner  pays  the  partnership  debt,  he  has  no  claim,  contingent 
or  otherwise,  against  his  copartner.    Hester  v.  Baldwin,  2  Woods,  433. 

If  one  partner  advances  more  than  his  proportion  to  the  capital  of  the 
firm,  the  assignee  of  the  firm  may  prove  for  such  advance  against  the 
estate  of  the  copartner.    In  re  John  McLean  &  Son,  15  B.  R.  333. 

Equitable  Debts.—  Equitable  debts  are  within  the  scope  of  the  bank- 
ruptcy act.  It  is  the  intent  of  the  statute  to  give  all  creditors  an  equal 
share  of  the  assets,  without  regard  to  the  mode  in  which  their  rights 
might  have  been  enforced  if  there  had  been  no  bankruptcy,  and  that  the 
debtor  should  be  discharged  from  all  debts  and  demands  which  are  liqui- 
dated or  capable  of  liquidation.  In  respect  to  both  debtors  and  cred- 
itors, the  act  is  highly  remedial,  and  the  district  court  is  vested  with 
most  ample  equitable  powers  to  enable  it  to  work  out  full  remedies  to 
all  persons.  This  section  makes  provable  all  debts  and  liabilities.  In 
language  broad  enough  to  cover  such  as  a  trustee  owes  to  his  cestui  que 
trust,  or  a  partner  to  his  copartner,  and  so  of  demands  which  but  for 
bankruptcy  would  be  properly  cognizable  in  a  court  of  admiralty.  If 
this  were  not  so,  the  law  could  not  be  uniform,  for  proof  of  debts  would 
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depend  on  the  remedies  given  in  the  several  States,  in  one  of  which  the 
very  same  debt  might  be  sued  at  law,  which  in  another  must  be  proae- 
cuted  in  equity,  and  in  some  of  which  there  is  no  distinction  betwean 
law  and  equity.  In  re  Blandin,  5  B.  R.  39;  s.  c.  Lowell,  543;  s.  c.  2 
L.  T.  B.  198;  Roosevelt  v.  Mark,  6  Johns.  Ch.  266. 

When  the  bankrupt  has  carried  on  business  in  the  name  of  another, 
demands  arising  from  such  business  may  be  considered  as  equitabb 
debts  of  the  bankrupt,  and  proved  against  his  estate.  In  re  Wni.  H. 
Long,  3  B.  R.  (quarto)  66. 

Claims  by  Bankrupt's  Wife.— Money  loaned  by  the  wife  of  the  bank- 
rupt to  him  out  of  her  separate  estate  is  a  claim  that  may  be  proved. 
While  the  law  regards  claims  of  this  character  with  great  distrust,  equity 
will  protect  the  rights  of  the  wife  even  against  the  creditors  of  the  hus- 
band. The  court  being  satisfied  that  the  money  was  the  separate  prop- 
erty of  the  wife,  and  was  placed  in  the  husband's  hands  as  a  loan  or 
trust  for  the  benefit  and  use  of  the  wife,  and  not  as  a  gift,  will  adjudpe 
him  to  be  her  debtor  to  that  amount,  and  will  award  payment  to  her 
as  to  any  other  creditor.  In  ro  Bigelow  et  al.,  2  B.  R.  556;  s.  c.  3  Ben. 
1{)8;  in  re  Blandin,  5  B.  R.  30;  s.  c.  Lowell,  543;  s.  c.  2  L.  T.  B.  198;  in  re 
David  W.  Jones,  9  B.  R.  56;  s.  c.  (>  Biss.  (W. 

Gifts  from  the  husband  to  tlie  wife  can  not  be  offset  against  such  a 
loan.  If  the  gifts  were  disproportioued  to  the  circumstances  of  the  parties, 
or  there  were  reasons  to  suspect  the  motives  with  which  they  were  made, 
the  court  might  marshal  the  gifts  and  offset  tiieni  against  the  loan.  In 
ro  Bigelow  et  al.,  2  B.  R.  556;  s.  c.  3  Ben.  11>8. 

A  mortgage  taken  in  tlie  name  of  the  wife  merely  for  the  sake  of  con- 
venience will  not  l_>e  deemed  a  settlement  or  advancement,  and  a  subse- 
quent use  of  tlie  notes  l)y  the  liusband  will  not  give  the  wife  a  valid 
claim  against  his  estate.  In  ro  David  W.  Jones,  9  B.  R.  56;  s.  c.  6  Biss. 
08. 

W'lioro  the  husband,  by  the  consent  of  his  wife,  is  in  the  habit  of  receiv- 
ing the  inconio,  profits,  and  dividends  of  her  separate  estate,  the  law 
presumes  that  slio  iiitoudod  to  thus  disi)ose  of  them  for  the  benefit  of  the 
family,  and  doos  not.  tliorofore.  imply  a  promise  to  repay  them.     Ibid. 

A  note  given  by  the  bankrupt  to  his  wife  for  a  legacy  previously  re- 
duced to  possession,  is  without  consideration  and  can  not  be  enforced. 
Canby  v.  McLear.  13  B.  R.  22. 

Defenses.— Where  a  foreign  creditor  lias  obtained  a  judgment  and 
levied  an  execution  upon  the  persoual  pr^)perty  of  the  bankrupt  in  such 
foreign  country  after  tlie  couiiiienci'nient  of  proceedings  in  bankruptcy, 
if  he  seeks  to  prove  his  cliiim  he  must  first  refund  what  he  has  so  ac- 
<iuired,  and  come  in  etjually  with  tlie  rest  of  the  creditors,  or  not  at  all. 
In  ro  Oliver  Bu^d>ee.  9  B.  U.  25S. 

If  the  debt  of  sucii  foreign  ereditor  cousists  of  two  claims,  on  one  of 
which  alone  was  such  jiwKnjieiit  obtnined  nnd  execution  issued,  he  can 
not  ]>rovo  either  claim,  for  the  Avhnh^  de]>t  of  the  creditor  is  considered 
the  debt  upon  which  the  principle  of  equality  operates.    Ibid. 
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If  a  foreign  oorporation  transacts  business  within  the  limits  of  a  State 
before  the  appointment  of  an  agent  upon  whom  process  may  be  served, 
where  such  appointment  is  required  by  the  laws  of  the  State  as  a  con- 
dition precedent  to  the  right  to  transact  such  business,  all  contracts  so 
made  are  void.    In  re  Comstock  &  Co.,  12  B.  R.  110;  s.  c.  3  Saw.  320. 

A  debt  contracted  by  a  feme  covert  in  a  case  where  she  was  not  au- 
thorized to  incur  It  by  the  law  of  her  domicile,  Is  not  provable.  In  re 
Schlichter,  2  B.  R.  336;  In  re  Rachel  €k>odman,  8  B.  R.  380;  s.  c.  5  Biss. 
401. 

The  taking  of  the  note  of  a  third  party  for  a  debt,  and  the  obtaining 
of  a  Judgment  thereon,  extinguish  the  original  debt,  and  make  it  the  debt 
of  the  third  party.    In  re  Hinds  et  al.,  3  B.  R  351. 

A  receipt  given  by  the  bankrupt  to  the  sheriff  for  certain  property 
taken  under  an  attachment  Is  a  provable  demand.  Fowles  v.  Tread  well, 
24  Me.  377. 

A  surety  fbced  at  law,  and  having  as  a  security  an  absolute  note  for 
a  sum  certain,  due  and  payable,  or  a  Judgment  In  the  name  of  his  trustee, 
but  for  his  use,  for  a  sum  certain,  due  and  payable,  may  be  admitted  to 
prove  his  debt,  although  the  notes  upon  which  he  is  fixed  as  Indorser,  or 
the  forfeited  bonds  on  which  he  stands  as  security  have  not  been  actually 
paid.  He  has  his  legal,  absolute  debt,  liable  only  to  be  defeated  in  equity 
by  the  very  remote  and  possible  contingency  that  he  may  never  be  called 
upon  to  pay  the  notes  and  bonds.    Roosevelt  v.  Mark,  6  Johns.  Gh.  266. 

An  absolute  Judgment  in  the  name  of  another  to  indemnify  a  surety  for 
liabilities  incurred  by  him  for  the  bankrupt,  is  a  legal  subsisting  debt  of 
which  the  surety  is  the  beneficial  owner,  and  which  he  may  prove.    Ibid. 

A  gift  made  voluntarily  and  freely  by  the  donor,  and  accepted  by  the 
doni-e,  is  not  a  sufficient  consideration  to  support  the  promise  contained 
in  a  note  which  was  not  executed  on  consideration,  nor  as  a  condition 
of  the  gift.  At  most  it  is  only  a  moral  consideration,  and  is  not  sufficient 
to  support  a  promise.  There  is  no  legal  obligation  or  duty  which  a  prom- 
ise can  reach  and  rest  on.  A  note,  which  is  a  mere  renewal  or  repetition 
of  a  lost  voluntary  note,  is  like  that  without  consideration  and  void.  In  re 
Cornwall,  4  B.  R.  400;  s.  c.  6  B.  R.  305;  s.  c.  0  Blatch.  114;  s.  c.  2  L.  T. 
B.  220. 

In  order  to  entitle  a  third  party  to  prove  a  note  tvhich  was  given  with- 
out auy  valuable  consideration,  there  must  be  some  present  consideration 
at  tiie  time  of  the  transfer.  He  must  show  that  he  paid  value  when  he 
took  it,  or  incurred  some  responsibility,  or  relinquished  some  right,  or 
granted  some  indulgence,  or  discharged  a  precedent  debt,  upon  the  faith 
and  credit  of  the  paper.  In  re  Howard,  Cole  &  Co.,  6  B.  R.  372;  s.  c.  2 
Md.  L.  R.  448. 

If  a  party  has  broken  the  essential  part  of  a  contract,  his  claim  thereon 
will  be  disallowed,  for  he  must  fulfill  the  essential  part  of  his  contract, 
or  show  that  he  has  been  released  therefrom  by  the  bankrupt,  or  prove 
that  the  bankrupt,  and  not  himself,  was  the  cause  of  his  failure  to  comply 
therewith.  If  he  falls  to  do  this,  he  is  without  legal  remedy  or  equitable 
redress.    In  re  Nounnan  &  Co.,  7  B.  R.  15. 
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A  debt  Incurred  by  the  loan  of  Confederate  notes  is  not  provable.  In 
re  Milner,  1  B.  R.  (quarto)  19;  s.  c.  1  B.  R.  419;  &  e.  35  Ga.  330;  s.  c. 
1  Abb.  O.  C.  261;  s.  c.  1  L.  T.  B.  15. 

The  acceptance  of  Confederate  notes  or  bonds  as  payment  was  a  suffi- 
cient consideration  to  liquidate  or  discharge  a  contract  debt.  Holleman 
V.  Dewey,  7  B.  R.  269. 

A  claim  for  money  loaned  to  a  debtor  to  enable  him  to  depart  from  the 
State  with  intent  to  defraud  his  creditors  is  not  provable.    In  re  Hatje, 

12  B.  R.  548;  s.  c.  6  Biss.  436. 

A  savings  bank  which  is  prohibited  from  making  a  loan  on  personal 
security,  can  not  prove  a  note  taken  for  such  loan.    In  re  Jaycox  &  Green, 

13  B.  R.  122;  s.  c.  12  Blatch.  209;  s.  c.  7  B.  R.  578;  s.  c.  13  Blatch.  70. 

A  savings  bank  which  is  prohibited  from  making  loans  on  personal  se- 
curity can  not  prove  claim  for  money  so  loaned.  In  re  Jaycox  &  Green, 
13  B.  R.  122;  s.  c.  12  Blatch.  209. 

A  contract  for  the  services  of  convicts  is  valid,  although  the  contractor 
did  not  make  the  deposit  with  the  comptroller  required  by  law.  In  re 
Edward  Burt  et  al.,  13  B.  R.  137;  s.  c.  12  Blatch.  252. 

A  note  given  for  negroes  before  the  emancipation  proclamation  took 
eCPect  is  valid  and  constitutes  a  provable  debt.  Miller  v.  Keyes,  3  B.  R. 
224.     Contra,  Buckner  v.  Street,  7  B.  R.  2.')5. 

If  a  compromise  failed  because  all  the  creditors  refused  to  sign  it,  a 
creditor  who  received  a  secret  preference  may  prove  his  original  debt, 
although  the  assignee  by  suit  compelled  the  refunding  of  the  fraudulent 
preference.     Brookmire  v.  Beau,  12  B.  R.  217;  s.  c.  3  Dillon,  136. 

The  purchase  of  the  right  to  deliver  grain  at  a  certain  price  before 
some  future  day,  is  void  as  a  wagerlug  contract  if  the  parties  do  not 
intend  to  deliver  the  grain,  but  ouly  at  the  utmost  to  settle  the  differ- 
ences, and  the  holder  can  only  prove  for  the  purchase  money  where  the 
State  laws  ou  the  subject  of  gaming  allow  the  money  paid  to  be  recov- 
ered, in  re  P.  K.  Chandler,  9  R.  R.  511;  s.  c.  0  Biss.  53;  in  re  John  Green. 
15  B.   R.   11)8. 

A  broker  who  advances  the  margin  for  his  principal  on  a  gaming 
contract,  for  a  future  delivery  of  grain,  can  not  prove  for  such  advance 
under  the  laws  of  Wisconsin.     In  re  John  (irccn.  l."i  B.  R.  198. 

A  factor  may  prove  a  note  against  his  principal  given  for  money  ad- 
vanced by  him  on  a  contract  for  a  future  delivery  of  cotton,  where  there 
was  to  bo  no  delivery  but  the  difference  only  was  to  be  paid,  and  for 
services  in  relation  to  tliat  contract.  l.ehina?i  v.  Strassl>erger,  2  Woods, 
554. 

If  a  party  resenes  the  option  to  receive  or  deliver  cotton  on  a  conti'act 
for  a  future  delivery,  the  contract  is  not  a  watrering  contract  if  he  did 
not  communicate  his  purpose  not  to  receive  or  deliver  to  the  other  party. 
Ibid. 

If  the  goods  were  selected  by  the  bankrupt  and  at  his  request  set  apart 
and  marked  with  his  nanus  this  is  a  sufhcient  delivery  and  acceptance, 
and  the  vendor  may  i>rove  the  claim  although  the  goods  were  destroyed 
bv  fire  in  his  store.     In  re  Downing.  15  B.  R.  5(54;  s.  c.  13  Pac.  L.  R.  107. 
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When  a  contract  is  within  the  statute  of  frauds  It  is  not  completed 
until  there  is  an  actual  acceptance  and  receipt  of  the  goods.  In  such 
cases  the  contract  is  to  be  governed  by  the  law  of  the  place  where  the 
goods  are  accepted,  and  when  it  is  illegal  there,  on  account  of  a  law  pro- 
hibiting the  sale  of  liquor,  it  is  not  provable.  In  Michigan  payments 
can  not  be  applied  to  the  older  items  in  point  of  time,  so  %s  to  extinguish 
the  items  for  spirituous  liquors.  A  note  given  for  the  balance  of  an  ac- 
count of  which  items  for  liquor  constitute  a  part,  being  founded  in  part 
on  an  illegal  consideration,  is  totally  void.  In  re  Paddock,  6  B.  R.  132; 
s.  c.  2  L.  T.  B.  214;  in  re  Town  et  al.,  8  B.  R.  38. 

A  verbal  contract  is  not  within  the  statute  of  frauds,  unless  it  ex- 
pressly shows  that  it  was  not  to  be  performed  within  a  year  from  the 
making  thereof.    Capelle  v.  Trinity  Church,  11  B.  R.  536. 

If  a  note  is  made  in  the  S-tate  and  sent  by  mail  to  another  State  where 
the  sale  was  made,  the  validity  of  the  note  must  be  determined  according 
to  the  laws  of  the  latter  State.    In  re  Town  et  al.,  8  B.  R.  38. 

A  claim  for  goods  sold  to  the  bankrupt  under  a  contract  made  in  another 
State,  by  a  citizen  of  that  State,  and  valid  in  the  place  where  it  was  made, 
is  a  provable  debt,  even  though  no  suit  could  be  maintained  thereon  in 
the  courts  of  the  State  where  the  bankrupt  resides  and  files  his  petition. 
If  an  action  can  be  sustained  on  the  claim  before  the  circuit  court,  on 
appeal,  and  if  the  discharge  would  relieve  the  debtor  from  his  liability 
therefor,  then  the  district  court  should  recognize  and  allow  the  same  as 
a  debt  provable  against  the  bankrupt's  estate.  The  proceedings  in  bank- 
ruptcy being  by  virtue  and  authority  of  the  act  of  Congress,  which  au- 
thorizes the  proof  of  all  legal  demands  against  the  bankrupt's  estate,  a 
law  of  the  State  denying  all  remedy  for  the  recovery  of  the  account,  can 
not  in  any  way  control  the  proceedings  in  bankruptcy  of  the  district 
court.    In  re  Murray,  3  B.  R.  765. 

A  valid  debt  is  provable,  even  though  prosecuted  by  an  attorney  who 
haa  taken  it  for  collection  under  an  agreement  to  pay  all  expenses  and 
retain  a  certain  per  cent,  of  all  that  may  be  recovered  as  a  compensation 
for  hlB  services.  The  claim  against  the  bankrupt  exists  independently 
of  such  an  agreement.  The  agreement  is  a  collateral  matter.  Under 
such  circumstances  it  has  never  been  held  that  an  agreement  made  by 
a  creditor  with  a  third  party  in  reference  to  the  prosecution  of  a  claim, 
although  it  would  be  held  to  be  champertous  if  either  party  to  it  were 
setting  it  up  as  the  foundation  of  a  suit,  or  a  defense  in  a  court  of  Jus- 
tice, can  be  used  to  defeat  the  creditor  in  establishing  a  claim  otherwise 
valid.    In  re  Lathrop  et  al.,  3  B.  R.  413;  s.  c.  3  Ben.  400. 

A  debt  is  provable,  although  it  may  be  barred  by  the  statute  of  limita-  \ 
tions  of  the  State  where  the  petitioner  resides.  In  re  Ray,  1  B.  R.  203; 
s.  c.  2  Ben.  53;  in  re  L.  Sheppard,  1  B.  R.  439;  s.  c.  1  L.  T.  B.  49;  s.  c.  7 
A.  L.  Reg.  484.  Contra,  in  re  Danl.  P.  Kingsley,  1  B.  R.  329;  s.  c.  Lowell, 
216;  in  re  Harden,  1  B.  R.  395;  s.  c.  1  L.  T.  B.  48;  in  re  Cornwall,  6  B. 
R.  305;  s.  c.  4  B.  R.  400;  s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B.  220;  in  re  a 
W.  Reed,  11  B.  R.  94;  s.  c.  6  Biss.  250. 
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Where  a  debt  is  already  barred  by  thd  statute  of  limitations,  a  prom- 
iF«  by  the  debtor  to  pay  it  when  he  is  able  is  regarded  as  conditional, 
and  not  to  create  an  obligation  as  a  revival  of  the  debt  until  ability  to  pay 
appears;  but  where  there  is  a  present  debt,  a  promise  to  pay  w^hen  able 
does  not  destroy  the  right  of  the  creditor  to  sue,  nor  postpone  such  rights, 
and  in  no  wis^  hinders  or  prevents  the  running  of  the  statute.  In  re 
('ornwall,  G  B.  R,  305;  s.  c.  4  B.  R.  400;  s.  c.  9  Blatch.  114;  s.  c.  2  L.  T.  B. 
220. 

The  filing  of  the  petition  in  banlcruptcy  creates  a  trust,  and  the  stat- 
ute of  limitations  which  ran  against  the  debt  ceases  to  run  against  the 
trust,  and  the  debt  is  not  barred  if  the  time  of  limitation  had  not  expired 
at  the  commencement  of  the  proceedings  In  bankruptcy.  In  re  Eldridge 
&  Co.,  12  B.  R.  540.  Vide  in  re  Robert  Morris,  Crabbe,  70;  in  re  John  S. 
Wright,  (5  Blss.  317;  in  re  J.  W.  May  bin.  15  B.  R,  468. 

The  statute  of  limitations  does  not  run  against  one  who  was  a  non- 
resident at  the  time  of  the  accruing  of  the  cause  of  action  until  he  comes 
into  tlie  State.     Capelle  v.  Trinity  Church,  11  B.  R.  530. 

Usury.—  The  assignee  may  set  up  the  defense  of  usury  against  any 
<'laim  presented  for  proof.  The  principles  adopted  in  a  court  of  equity 
wliere  a  debtor  seelvs  relief  from  a  usurious  contract  do  not  apply,  for  the 
creditor  is  seel^ing  to  enforce  his  contract.  In  re  Prescott,  9  B.  R.  385; 
s.  e.  5  Biss.  523. 

The  district  court  has  jurisdiction  to  pass  upon  the  legality  of  a  claim, 
and  to  reject  it  if  it  is  void  under  the  usury  laws,  although  it  may  not 
have  jurisdiction  to  enforce  a  penalty  imposed  by  a  State  law  on  account 
of  an  Jict  maliing  any  such  claim  Illegal.     In  re  Robert  Pittocli,  8  B.  R. 
78;  s.  c.  2  Saw.  410. 

The  defense  of  usury  may  l>e  pleadtnl  so  long  as  any  part  of  the  debt 
for  wliidi  tlio  usury  was  paid  or  agreed  to  be  paid  remains  unpaid.  In  re 
I»reS(ott,  9  B.  R.  3S5;  s.  c.  5  Biss.  5*J:i. 

Wlieiv  a  creditor  seelvs  to  prove  bis  claim,  a  forfeiture  of  all  interest 
for  usury  may  1h»  enforced.     Ibid. 

If  a.  loan  is  made  at  the  rate  of  thirty  per  cent.,  and  eighteen  per  cent, 
of  such  interest  is  put  in  a  separate  note,  wlii<-h  is  not  due  at  the  time 
of  the  tiling  of  the  petition,  the  rebate  nnist  be  at  the  rate  of  eighteen  per 
cent.     In  re  Ki;r^'s,  Lechtenlieig  &  Co..  S  B.  R.  90. 

Notes  drawn,  dated,  si::ned,  and  indorsed  in  one  State,  where  the  makers 
and  indorsers  reside.  ]n\\  sent  to  aimtlior  State  to  be  discounted,  are  to 
])e  governe«l  by  the  laws  of  the  latter  State  if  they  are  accommodation 
paper,  for  tliey  are  not  conii)let(^  contracts  nntil  they  are  transferred  for 
a  valuable  consideration.  The  fact  that  the  considtn'ation  was  remitted 
by  check  to  tlie  tninirr  Stat<'  docs  not  atTect  tiie  <piestion.  If  the  ni»tes 
are  void  for  usury  by  tlii'  laws  of  tlie  latter  Stale,  they  are  not  provable. 
In  !•(>  Conrad,  4  L.  '!'.  \\.  iv.i;  s.  c.  'js  Le:r.  Int.  ;'.L!1:  Providence  Co.  Savings 
Baidv  V.  Frost,  i:;  H.  ]{.  ::.".(;. 

The  ].rincii)jil  of  money  Inaned  by  a  natic.n.il  bank  upon  usurious  inter- 
(^st  js  i\  ]M-«»val>l(^  dclit.  Mnnre  v.  National  I' x change  Bank  of  Columbus. 
1  J\.  U.  ITU:  s.  e.  2  Bond.  170:  s.  c.  1  L.  T.  B.  74. 
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If  the  usury  laws  of  the  State  do  not  apply  to  loans  made  to  corpora- 
tions, then  as  to  such  loans  there  is  no  law  of  the  State,  and  the  whole 
interest  is  forfeited  for  usury  under  the  laws  of  the  Uniteti  States.  In 
re  WUd,  10  B.  R.  568;  s.  a  8  A.  L.  J.  235. 

A  mere  accommodation  indorser  is  entitled  to  all  the  protection  which 
his  principal  may  obtain,  and  can  set  up  the  defense  of  usury.    Ibid. 

The  Amount  that  May  be  Proved.—  When  a  party  holds,  as  collaterals, 
notes  of  the  bankrupt  which  are  invalid  as  between  the  bankrupt  and 
the  payee,  and  Is  a  bona  flde  holder,  he  may  prove  the  full  amount  of  the 
notes,  or  as  much  thereof  as  may  be  necessary  to  entitle  him  to  a  divi- 
dend equal  to  the  full  sum  of  his  claim.  Bailey  v.  Nichols,  2  B.  K  478; 
s.  c.  2  L.  T.  B.  60;  s.  c.  1  O.  L.  N.  185;  in  re  Storms  &  Co.,  Lowell,  394. 

There  is  no  law  for  restricting  the  proof  on  a  note  to  the  amount  paid 
for  it.  The  right  of  a  party  who  holds  a  note  of  the  bankrupt  as  a  col- 
lateral can  not  be  enlarged  after  bankruptcy,  nor  will  a  good  title  as 
pledgee  be  merged  in  a  defective  title  as  purchaser.  The  rule  of  equity 
is  that  the  party  may  hold  by  his  best  title.  If  the  pledgee  releases  the 
pledgor,  and  retains  the  note  at  a  certain  per  cent.,  he  will  be  considered 
a  pledgee  who  has  in  good  faith  recovered  what  he  could  from  the  pledgor, 
and  may  prove  for  the  full  amount  of  the  note,  but  can  receive  dividends 
only  to  the  extent  of  the  per  cent,  at  which  he  took  it  In  re  Storms  & 
Co.,  Lowell,  394. 

A  party  who  has  compromised  his  claim  with  the  bankrupt  after  the 
commencement  of  proceedings  in  bankruptcy,  can  not,  in  the  absence  of 
fraud  on  the  part  of  the  bankrupt,  hold  his  claim  against  the  estate  of 
the  bankrupt  for  the  balance  beyond  the  amount  so  received  on  the  com- 
promise. As  tb  fraud,  if  the  contract  for  compromise  Is  vofd  for  fraud, 
it  must  be  void  in  the  whole  and  not  in  the  part  The  creditor  can  not 
retain  the  amount  received  under  the  compromise  and  prove  a  claim  for 
the  balance.  He  can  not  affirm  one-half  of  the  contract  and  disaffirm  the 
other.    In  re  Lathrop  et  al.,  3  B.  R.  413;  s.  c.  3  Bon.  400. 

If  the  bankrupt  as  a  commission  merchant  sells  grain  In  violation  of 
the  order  of  his  principal,  no  reference  in  estimating  the  damages  can 
be  had  to  the  market  at  any  later  time  than  the  date  of  the  bankruptcy. 
Lehmer  v.  Smith,  1  C.  L.  B.  45. 

Payments  made  by  the  maker  of  a  promissory  note  after  the  proof 
thereof  against  the  indorser  do  not  affect  the  amount  upon  which  a  divi- 
dend can  be  demanded  unless  the  result  would  be  to  overpay  the  note. 
In  re  George  S.  Weeks,  13  B.  R.  2a3. 

Where  payments  have  been  made  by  the  maker  of  a  promissory  note 
prior  to  the  proof  against  the  indorser,  the  balance  is  the  only  .imount 
that  can  be  proved  against  the  estate  of  the  latter.    Ibid. 

Effects  of  Acts  Done  After  Bankruptcy.—  A  note  madp  prior  to  the 
commencement  of  proceedings  In  l>ankruptcy,  which  was  taken  up  after 
Fuch  proceedings  were  commenced  by  the  bankrupt's  giving  a  new  note, 
does  not  constitute  a  debt  which  may  be  proved  by  an  indorser.  If  a 
creditor  of  the  bankrupt,  after  the  adjudication,  accepts  a  now  obliga- 
tion from  the  bankrupt  in  substitution  for  the  debt  existing  at  the  time 
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of  the  filing  of  the  petition,  he  relinquishes  his  claim  upon  the  estate  of 
the  bankrupt,  and  must  loolc  to  his  debtor  alone  for  the  payment  of  his 
debt.     In  re  Henry  B.  Montgomery,  3  B.  U.  429. 

A  debt  upon  which  a  judgment  has  been  rendered  since  the  commoure- 
nient  of  proceedings  in  banliruptcy,  may  be  proved.  The  debt  is  not  ex- 
tinguished. The  instrument,  contract,  or  obligation  upon  which  the  del>t 
arose  is  extinguished,  but  not  the  debt.  Tlie  debt  remains.  If  this  were 
not  so,  the  judgment  would  destroy  itself  by  extinguishing  the  very  foun- 
dation upon  which  it  is  built.  The  debt  was  founded  upon  contract;  it  is 
now  founded  on  judgment,  but  it  is,  nevertheless,  the  same  debt.  A  judg- 
ment operates  to  extinguish  a  del)t  only  wlien  it  produces  the  fruits  of  a 
judgment.  It  operates  as  a  change  of  remedy  merely.  It  is  a  security 
of  a  higher  nature.  It  is  still  but  a  security  for  tlie  original  cause  of  ac- 
tion. The  tlieory  that  tlie  debt  is  so  merged  in  the  judgment  as  to  bo 
extiuguisluHl,  has  no  applicability  under  the  bankruptcy  act.  In  re  Craw- 
ford, 3  B.  R.  GD8;  s.  c.  1  L.  T.  B.  211;  s.  c.  3  L.  T.  B.  1(J9;  s.  c.  5  B.  R. 
301;  in  re  Vickery,  3  B.  R.  (\\)i);  in  re  S.  Brown,  3  B.  R.  584;  s.  c.  5  Ben.  1; 
Barnes  v.  U.  S.,  12  B.  R.  52(3;  s.  c.  21  I.  R.  R.  212. 

Contra,  neitlier  the  del)t  nor  the  judgment  is  provable.  Tlie  debt  is 
merged  in  the  judgment,  and  tlie  judgment  did  not  exist  at  the  time  of 
the  adjudication  of  bankruptcy.  In  re  David  B.  Williams,  2  B.  R.  22t»; 
8.  c.  1  I..  T.  B.  107,  113;  s.  c.  3  A.  L.  Reg.  374;  Bradford  v.  Rice,  102  Mass. 
472;  in  re  (iallison  et  al.,  o  B.  R.  3(>3;  s.  c.  2  L.  T.  B.  195;  in  re  A.  S. 
Mansfield,  «  B.  R.  388. 

It  is  not  the  judgment  but  the  debt,  as  it  existed  on  the  day  of  the 
filing  of  the  iictition,  tiiat  is  provable.  In  re  Vickery.  3  B.  R.  090;  in  re 
S.  Brown,  3  B.  R.  5S4;  s.  c,  5  Ben.  1;  in  re  Louis  H.  Ros(»y,  8  B.  R.  509; 
s.  c.  0  Ben.  507:  in  re  Theodore  Vetterlein.  13  Blatch.  44;  in  re  J.  W.  May- 
bin,  15  B.  R.  408. 

Contra,  the  del>t  or  claim  as  it  stood  at  the  time  of  the  tiling  of  the 
petition,  is  merged  in  tlie  judgment,  and,  therefore,  the  judgment  must 
be  pnived.  Tlic  judgment  must  l)o  provtMl.  not  because  it  existed  at  a 
proper  tinn*,  Init  l)e<';inse  tlie  debt  constituting  the  foundation  did  exist 
at  that  time.  The  costs,  however,  which  accrued  subsequent  to  the  time 
of  the  filing  of  the  ix'iition.  can  not  lie  said  to  constitirte  a  claim  or  debt 
whi<-Ii  exist<'(l  at  that  time,  and  should  be  excluded  in  making  up  tlie 
amount  up(m  which  dividends  are  to  l>e  declared.  In  re  Crawford,  3  B. 
R.  09S;  s.  c.  1  L.  T.  B.  211:  s.  c.  3  L.  T.  B.  109;  s.  c.  5  B.  R.  301;  Monroe  v. 
I'pton.  50  X.  Y.  51);;;  s.  c.  0  Lans.  2.55. 

It  is  not  necessary  for  a  creditor  who  recovered  judgment  after  the 
adjudi<-ation  of  bankruptcy  to  slril<e  out  his  judgment  before  he  can 
prove  the  claim  on  which  tlie  jiid.L'iiicnt  was  recovered.  In  re  Ezra  M. 
Stevens,  4   B.  R.  :w;7:  s.  r.  A   Hen.  5i:;:  s.  c.  2  L.  T.  B.  121. 

A  decrei'  for  more  iliaii  .S5(>o  obtained  in  a  State  court  in  an  action  insti- 
tuted after  tin-  coiiniiem-enieiit  of  the  in'oceedinirs  in  bankruptcy,  is  not 
a   provable  debt.     In    n>  J.    W.   Mayhiii.    15   B.    R.   40S. 

Torts  and  Damages.  A  claim  fnr  daniaires  for  a  purely  personal  In- 
jury is  nut  provable,  uhIcsjs  liquidatcU  auU  transmitted  into  a  legal  debt 
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by  a  Judgment  obtained  before  the  adjudication  of  bankruptcy.    In  re 
Hennocksburgh  &  Block,  7  B.  R.  37;  s.  c.  6  Ben.  150. 

A  mere  verdict  in  an  action  for  a  personal  tort  is  not  a  provable  debt 
Black  V.  McClelland,  12  B.  R.  481;  8.  c.  7  C.  L.  N.  420. 

A  Judgment  entered  after  the  commencement  of  the  proceedings  in 
bankruptcy  upon  a  verdict  rendered  before  that  time  in  an  action  for 
a  personal  tort,  is  not  a  provable  debt    Ibid. 

A  Judgment  for  a  fine  imposed  by  law  for  the  oommission  of  a  crime 
is  not  provable.  A  Judgment  that  a  party  pay  a  fine,  in  the  absence  of 
anything  to  the  contrary,  must  be  presumed  to  have  been  given  i-s  a 
punishment  for  the  commission  of  a  crime.  In  re  Sutherland,  3  B.  R. 
314;  s.  c.  1  Deady,  416. 

A  penalty  incurred  by  the  bankrupt  in  selling  matches  without  stamps 
Is  a  provable  debt.    In  re  Louis  H.  Rosey,  8  B.  R.  509;  s.  c.  6  Ben.  507. 

A  claim  of  the  United  States  for  the  value  of  goods  imported  contrary 
to  the  revenue  laws  is  a  provable  debt.  Barnes  v.  U.  S.,  12  B.  R.  526; 
B.  c.  21  I.  R.  R.  212;  in  re  Theodore  Vetterlein,  13  Blatch.  44. 

If  the  bankrupt  wrongfully  converted  the  property  of  another  while  he 
was  legally  in  possession  thereof,  a  claim  for  damages  for  the  conversion 
constitutes  a  provable  debt.  Cole  v.  Roach,'  10  B.  R.  2SS;  s.  c.  37  Tex. 
413. 

If  the  bankrupt  converts  an  acceptance  to  his  own  use  and  has  it  dis- 
counted, the  owner  may  prove  for  the  full  value  of  the  acceptance,  al- 
though the  bankrupt  is  also  liable  as  indorser  to  the  holder,  in  re  Morse 
&  Co.,  11  B.  R.  482. 

If  the  original  ground  of  action  is  founded  on  contract,  but  the  im- 
mediate cause  of  the  action  arises  ex  delicto,  and  is  a  claim  for  damages 
unliquidated  by  an  express  agreement,  it  is  not  a  provable  claim.  Dusar 
V.  Murgatroyd,  1  Wash.  13. 

A  decree  for  damages  in  a  suit  for  the  specific  performance  of  a  con- 
tract is  a  present  debt,  and,  therefore,  provable,  although  the  amount  re- 
n  tains  to  be  liquidated  by  the  master.  Boyd  v.  Yanderkemp,  1  Barb.  Ch. 
273. 

If  there  has  been  a  trial  in  an  action  for  damages  arising  from  a  breach 
of  a  contract  and  a  report  of  the  Judge  fixing  the  amount  of  the  damages 
and  a  taxation  of  the  costs,  so  that  the  whole  amount  due  has  been  as- 
certained, the  demand  is  provable.  Monroe  v.  Upton,  50  N.  Y.  593;  s.  c. 
6  Lans.  255. 

Where  a  claim  originates  in  contract,  although  fraudulently  induced, 
and  is  prosecuted  in  an  action  sounding  in  damages.  It  constitutes  a 
provable  debt,  although  the  fraud  must  be  proved  in  order  to  recover. 
In  re  Henry  Schwarz.  15  B.  R.  330;  s.  c.  52  How.  Pr.  513. 

A  liability  to  an  action  for  deceit  on  account  of  a  misrepresentation 
of  the  condition  of  the  bankrupt's  firm  is  not  a  provable  debt  In  re 
Frederick  Schuchardt,  15  B.  R.  161. 

A  representation  made  by  one  member  of  a  firm  to  a  person  who 
subsequently  purchases  commercial  paper  of  the  firm  from  a  third  per- 
son, without  any  intimation  that  the  latter  intends  to  make  such  pur- 
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chase,  does  not  render  the  partner  liable  individually  although  it  is  false. 
Ibid. 

A  Judgment  obtained  for  a  breach  of  a  promise  to  marry  is  provable. 
In  re  Sidle,  2  B.  R.  220;  In  re  Daniel  Sheehan,  8  B.  R.  345. 

At  the  common  law,  except  in  the  case  of  Judgments  in  certain  inferior 
courts,  the  record  and  Judgment  remain  in  the  court  in  which  the  Judg- 
ment is  entered  after,  as  well  as  before,  writ  of  error,  a  transcript  merely 
being  sent  up.  The  Judgment  is  in  no  manner  superseded,  invalidated  or 
affected  by  the  pendency  of  the  writ  of  error.  The  execution  only  is 
stayed  or  superseded  by  giving  bond.  The  Judgment  Is  a  provable  debt. 
In  re  Daniel  Sheehau,  8  B.  It.  345. 

Where  the  claim  is  for  unliquidated  damages,  there  must  be  an  assess- 
ment of  the  damages  by  the  court  before  the  claim  can  be  proved.  The 
court  is  not  called  upon  to  order  an  a.ssessment  unless  the  creditor  applies 
for  the  same.    In  re  Clough,  2  B.  K.  151;  s.  c.  2  Ben.  508. 

A  claim  foi  losses  arising  from  the  failure  of  the  banlirupt  to  accept 
goods  purchased  Ivv  a  brolxer  in  his  own  mime  for  the  banlirupt  is  a 
claim  for  unliquidated  damages,  and  can  not  l>e  proved  without  an  as- 
sessment.   In  re  W.  Fleming  Smith,  G  Ben.  187. 

Act  of  18G7,  §  50G8.  Tn  all  cases  of  contingent  debts  and  con- 
tingent liabilities  contracted  by  the  bankrupt,  and  -not  herein  other- 
wise provided  for,  the  creditor  may  make  claim  therefor,  and  have 
his  claim  allowed,  with  the  right  to  share  in  the  dividends,  ii  the 
contingency  haj)pens  hefore  the  order  for  the  final  dividend;  or  he 
may,  at  any  time,  ai)])ly  to  the  court  lo  have  the  present  value  of 
the  deht  or  liahility  a>eertained  and  Jicpiidated,  which  shall  then 
1)e  done  in  such  manner  as  the  court  shall  order,  and  lie  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

Statute  revised  —  Mnreli  2,  ISCT.  cli.  1T«;,  ^  V,\  U  Stat.  525.  Prior 
Statviti's  —  Apnl  4,  INK^,  eli.  lU,  ^  :\\K  '2  Slat.  132:  Aug.  li),  1S41,  ch.  9,  §  5, 
5  Stilt.  444. 

The  on'y  coutinireut  debts  and  eouriuiient  lial)ilities  allowed  to  be  proved 
are  thdse  (•(nitnu-ltMl  l>y  ilie  baidxruji!.  Ziuniu'i*  v.  Schleeliauf.  11  B.  P.  31r5; 
s.  c.  115  Mmss.  .'»l*. 

A  i)ankr\iiih-y  1m w  niny  be  so  franird  as  to  avoid  an<l  anunl  all  contracts 
existiuLT  at  tin*  time  ol"  ibc  bankrujitcy.  whctlicr  the  liability  of  the  bauk- 
niiit  upon  siirji  (MiiiTrnrts  Avas  iix«'d  at  the  tiun'  of  the  bankruptcy  or  de- 
[it'iidod  eiUifcly  upon  <-oiiTin,u('ui'i('S  ^^ili(•l»  uiiirht  afterward  arise.  Shel- 
hMi  y.  Peaso.  10  Mo.   17:*.. 

Tho  ]>ln-as«'  *'  roiitiiiucni  debt  "  inmtis  not  dcMiiauds  whose  existeuee 
IrjM'iids  on  a  ^-oiii  iniit'iiry.  l»Ht  cxistiiiu"  druiauds  upon  whieh  the  eause 
iif  action  doiM'iids  on  a  r(intiin:rn<y.     I'ronch  v.   Moi'se.  U*^  Mass.  111. 

'I'ho  torn!  cnntin-oni  d<'nKind  i<  iii;ipitli<Mble  where  a  present  claim  exists 
or  where  ii   i^  eeriaiu  to  arWi-  in  future,  and  is  only  appropriate  when 
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there  is  no  claim  in  praesenti,  and  when  it  is  uncertain  whether  any  in* 
fact  will  arise.    Jemlson  v.  Blowers,  5  Barb.  686. 

It  is  necessary  to  distinguish  between  a  contingent  demand  and^a' 
contingency  whether  there  ever  will  be  a  demand.  Woodard  v.  Herbert, 
24  Me.  358. 

The  contingent  demands  provided  for  by  the  statute  are  those  contingent 
demands  which  are  in  existence  as  such,  and  in  such  a  condition  that 
their  value  can  be  estimated.    Ibid. 

Every  Joint  debtor  has  a  demand  against  his  codebtor  contingent  upon 
his  being  compelled  to  pay  more  than  his  share  of  the  debt,  and  such 
demand  is  provable.  Dean  v.  Speakman,  7  Blackf.  317;  Frentress  v. 
Markle,  2  Greene,  553;  Clarke  v.  Porter,  25  Penn.  141. 

As  long  as  it  remains  wholly  uncertain  whether  a  contract  or  engage- 
ment will  ever  give  rise  to  an  actual  duty  or  liability,  and  there  is  no 
means  of  removing  the  uncertainty  by  calculation,  such  contract  or  en- 
gagement is  not  provable.  A  covenant  for  an  indefeasible  title  in  fee 
can  not  be  proved  when  the  claim  consists  merely  of  a  contingent  right 
of  dower  in  the  wife  of  one  of  the  former  owners  of  the  property.  Biggin 
V.  Maguire,  8  B.  R.  484;  s.  e.  15  Wall.  549. 

If  a  party  placed  property  in  the  hands  of  the  bankrupt  at  the  time 
of  signing  a  bond  to  obtain  a  release  thereof  from  an  attachment  under  an 
agreement  that  it  should  be  held  until  the  liability  on  the  bond  was 
terminated,  the  claim  is  not  provable  if  the  attachment  is  not  dismissed 
until  after  the  granting  of  a  discharge.    Jacobson  v.  Home,  52  Miss.  185. 

This  provision  has  no  application  to  a  claim  for  storage  which  arose 
after  the  commencement  of  proceedings  in  bankruptcy,  under  a  contract 
which  was  terminable  at  pleasure.  There  must  be  a  debt  or  liability  either 
as  principal  or  surety,  which,  if  the  contingency  has  happened,  or  the 
term  of  credit  has  expired,  will  be  ascertainable.  Kobinsont  v.  Pesant,  8 
B.  R.  426;  s.  c.  53  N.  Y.  419. 

Where  the  payment  of  a  debt  can  not  be  enforced  until  the  happening 
of  some  contingency,  such  debt  being  readily  estimated,  may  be  proved; 
or,  if  the  extent  of  a  liability  depends  on  the  happening  of  a  contingency, 
and  such  contingency  is  reasonably  certain  to  happen  before  final  divi- 
dend, the  court  may  by,  some  method  determine  the  value  to  be  placed 
bj  the  claimant,  on  such  value  and  admit  him  to  prove  it.  U.  S.  v.  Throck- 
morton, 8  B.  R.  309;  s.  c.  5  C.  L.  N.  520;  s.  c.  6  Pac.  L.  R.  102;  s.  c.  18  I. 
R  R.  54. 

A  bond  given  by  the  bankrupt  to  obtain  the  delivery  of  property  is 
not  a  provable  debt,  unless  the  decision  on  which  the  liability  depends 
was  rendered  l>efore  the  final  dividend.  U.  S.  v.  Rob  Roy,  13  B.  R,  235; 
8.  c.  1  Woods,  42. 

The  liability  of  the  sureties  of  a  guardian  attaches  whenever  the 
guardian  receives  property  of  his  ward,  and  becomes  a  debt  on  and  to 
the  extent  of  the  guardian's  default,  and  is  a  contingent  liability.  Jones 
V.  Knox,  8  B.  R.  5r)9;  s.  c.  46  Ala.  53. 

Although  a  ground  rent  deed  contains  a  stipulation  that  the  rent  shall 
cease  on  payment  of  a  certain  sum  within  a  certain  period,  yet  it  Is  not 
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a  contingent  demand.  The  payment  of  the  principal  sum  depends  wholly 
i.pon  the  election  of  the  covenantee.  A  ground  rent  is  an  incorporeal 
hereditament,  and  can  not  be  styled  a  contingent  demand  or  a  debt. 
Large  v.  Hosier,  3  Penn.  L.  J.  240. 

A  covenant  in  a  deed  to  warrant  the  title  against  all  liens  or  incum- 
brances is  a  provable  demaud.     Shelton  v.  Pease,  10  Mo.  473. 
»   A  covenant  against  incumbrances  is  not  a  provable  debt,  unless   the 
breach  occurs  before  the  discharge  of  the  banlirupt.    French  v.   Morse, 
08  Mass.  111. 

The  grantee  of  land  which  at  the  time  of  the  grant  is  subject  to  incuni- 
branc*es  which  may  defeat  it,  has,  before  eviction,  a  contingent  demaud 
against  his  gi-antor  uiwn  the  covenant  for  quiet  enjoyment  in  his  deed, 
and  the  claim  is  provable,  although  the  breach  occurs  after  the  com- 
mencement of  the  proceedings  in  bankruptcy.  Jemison  v.  Blowers,  5 
Barb.  080. 

The  levy  of  a  fl.  fa,  on  the  land  without  more  is  not  sufficient  evidence 
of  a  breach  of  a  warranty  of  title.  Williams  v.  Harkins,  15  B.  R.  34; 
s.  c.  5,")  Gil.  172. 

A  note  which  is  deposited  in  the  hands  of  a.  third  party,  for  the  sole 
puiT)ose  of  enabling  the  creditor  to  determine  whether  he  will  elect  to 
abide  by  a  certain  contract  and  receive  the  note,  is  a  contingent  claim. 
Spalding  v.  Dixon,  21  Vt.  4o. 

A  promise  to  pay  when  the  del)tor  becomes  able,  is  a  contingent  de- 
mand.   Kingston  v.  Wharton,  2  S.  &  R.  208. 

A  policy  of  insurance  is  i)rovable,  although  the  loss  does  not  occur  until 
after  tlie  commencement  of  the  proceedings  in  bankruptcy,  for  it  is  a 
contingent  liability.    In  re  American  (ilass  Ins.  Co.,  12  B.  R  50. 

If  a  policy  of  insurance  contains  a  stipulation  tliat  the  insured  may  sur- 
render it  any  time,  and  tliat  thereupon  the  eonii^any  shall  retain  the 
customary  sliort-tinie  rates  of  jn-cniiuin  for  each  month  entered  uix)n 
before  the  surrendi^r.  the  proval>le  debt  is  tlie  difference  between  the 
premium  originally  paid  in  advances  and  such  sum  as  would  have  Ihh^u 
payable  ac<'onling  to  the  tariff  of  sh<irt-tinie  rates  for  the  time  that 
elapsed  lu*fore  tht*  surrendtM*.  count  in j»'  a  month  which  has  been  besrun 
as  a  whole  montli.     Kx  paiT*^  Derry  Mills.  7  A.  L.  Kov.  r>73. 

1'lie  proof  (»r  tli(*  debt  is  dromod  rqnivah'nt  t«>  the  commemcement  of 
a  suit,  within  tho  spirit  and  moanintr  of  the  "  year  clause,"  and  a  failure 
or  ne.LrhH-t  to  make  such  proof,  or  bi'ini;  a  suit  witliiu  twelve  months 
from  the  tiiiio  wlion  tin*  loss  ^x-cnrriMl.  liars  tlio  claim  as  effectuallj'  as 
would  the  failure  to  sue  if  the  com])any  were  not  in  bankruptcy.  In  re 
Fireuian's  Ins.  Co.,  8  15.  li.  V2:\:  s.  c.  :;  i;is<.   Pl^. 

If  a  l<»s  ni)on  a  i^'licy  li.'is  been  duly  and  rcL^ularly  adjusted  in  good 
faith  before  the  company  is  adjudicaird  a  bankrupt,  tlie  claim  can  be 
jinivrii  like  any  oilu-r  ddii.  wiilmiit  reu:;inl  to  tlie  "  y(\*u'  clause"  of  the 
iKilJcy.     lhi(k 

If  the  i»rcliinin;iry  itronfs  nrc  not  siilMiiitted  ov  acted  upon  until  after 
th<^  ]ieiitiMn  jv  rih'<l  in  li:nil<i'Uptcy.  ihe  a^sni'ed.  in  order  to  preserve  his 
claim.  iiin>i   not  nnl\   present  his  prclimin.'iry  i>roofs.  but  must  also  make 
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his  proof  in  bankruptcy  as  the  equivalent  or  substitute  for  the  com- 
mencement of  a  suit  within  twelve  months.  The  assignee  has  no  right 
to  make  an  express  promise  to  pay  the  loss  as  adjudged,  and  the  law 
will  not  imply  one  against  him  from  what  he  may  do.  If  the  assured 
fails  to  follow  up  the  preliminary  proof  by  proving  his  debt  in  bank- 
ruptcy, his  claim  will  be  barred  by  the  **  year  clause."    Ibid. 

It  is  the  duty  of  the  assured  to  furnish  such  preliminary  proof  as  the 
terms  of  his  policy  require,  and  bring  himself  within  the  terms  of  his 
contract.  The  assignee  can  make  no  waiver  of  such  proof.  His  duty 
requires  him  to  allow  and  pay  no  claim  for  losses,  unless  the  assured 
first  furnishes  all  the  proofs,  and  submits,  on  request,  to  the  examina* 
tion  provided  for.  As  an  officer  of  the  court,  he  can  allow  no  claim  or 
debt  upon  his  own  information  or  knowledge,  and  can  waive  the  perform- 
ance of  no  condition  which  the  assured  is  bound  to  perform  in  order  to 
vitalize  his  demand.  Even  where  proofs  have  been  furnished,  and  losses 
adjusted  before  adjudication,  especially  if  «uch  adjustment  was  made 
after  the  intervention  of  actual  insolvency,  it  would  undoubtedly  be  the 
right  and  duty  of  the  assignee  to  examine  and  revise  such  proofs  and 
adjustment,  and  call  for  further  proof  if  the  claim  was  not  clearly  made 
out,  or  there  was  any  evidence  of  the  lack  of  entire  good  faith  in  the 
adjustment    Ibid. 

Where  there  is  clear  evidence  of  the  waiver  of  the  preliminary  proof 
by  the  company  prior  to  the  filing  of  the  petition,  shown  in  the  proof  of 
debt,  the  claim  should  be  allowed,  subject  to  the  right  of  the  assignee  to 
have  inquiry  made  into  all  the  facts  touching  such  alleged  waiver.    Ibid. 

The  clause,  "  loss,  if  any,  payable  at  the  same  time  and  pro  rata  with 
the  insured  "  in  a  policy  of  reinsurance,  means  that  the  reinsuring  com- 
pany shall  not  pay  any  more  loss  than  the  original  company  is  liable  for  — 
that  is,  the  reinsuring  company  is  to  have  the  benefit  of  any  deductions, 
by  reason  of  other  insurance  or  salvage,  that  the  original  company  would 
have,  and  also  to  have  the  benefit  of  any  time  for  delay  which  the 
original  company  might  claim,  so  that  the  liability  of  the  reinsuring 
company  shall  be  coextensive  only  with  the  liability  of  the  original  com- 
pany. The  claim  of  the  company  primarily  liable  against  the  reinsuring 
company  is  not  limited  by  its  ability  to  meet  its  obligations  to  its  original 
policy-holders.  It  may,  therefore,  prove  for  the  full  loss,  although  It  has 
only  paid  a  certain  per  cent,  to  the  original  policy-holders.  In  re  Re- 
public Ins.  Co.,  8  B.  R.  197;  s.  c.  3  Biss.  5(H. 

If  a  policy  is  to  be  void  unless  the  premium  note  is  paid,  and  the  vessel 
is  stranded  after  the  maturity  of  the  note  and  before  its  payment, 
the  holder  has  no  claim,  although  the  vessel  could  have  been  saved  if 
a  storm  had  not  arisen  after  the  payment  of  the  note.  Cardwell  v. 
Republic  Fire  Ins.  Co.,  12  B.  R.  253;  s.  c.  7  C.  L.  N.  282. 

If  the  company  that  granted  a  reinsurance  receives  copies  of  the  pre- 
liminary proofs  from  the  company  that  granted  the  original  policy  with- 
out objection,  this  is  a  waiver  of  any  right  to  demand  original  proof.  In 
re  Republic  Ins,  Co.,  8  B.  R.  197;  s.  c.  3  Biss.  oOk, 
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Act  of  1867,  §  5069.  When  the  bankrupt  is  bound  as  drawer, 
indorser,  surety,  bail,  or  guarantor  upon  any  bill,  bond,  note,  or  any 
other  specialty  or  contract,  or  for  any  debt  of  another  person,  but 
his  liability  does  not  become  absolute  until  after  the  adjudication 
of  bankruptcy,  the  creditor  may  prove  the  same  after  such  liability 
becomes  fixed  and  before  final  dividend  is  declared. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  19,  14  Stat.  525.  Prior 
Statute  —  Aug.  19,  1S41,  ch.  9,  §  5,  5  Stat.  444. 

A  claim  against  a  baulinipt  as  drawer,  indorser,  surety,  bail,  or  guaran- 
tor, can  not  be  proved  before  the  liability  has  become  fixed-  Until  that 
time,  it  is  not  regarded  as  a  debt  due  and  payable,  or  even  as  a  debt 
existing  but  not  payable  until  a  future  day,  so  as  to  be  provable.  In  re 
Loder,  4  B.  R.  190;  s.  c.  4  Ben.  305. 

To  charge  the  bankrupt  as  indorser  upon  a  note  payable  upon  demand* 
the  note  must  be  presented  for  payment  within  a  reasonable  time.  A 
demand  aftei*  the  lapse  of  more  than  four  yeai's  ia  not  sufficient  In  re 
Crawford,  5  B.  R.  301.    • 

If  a  note  is  passed  to  the  holder  for  a  loan  made  by  him  to  the  bank- 
rupt who  indorses  it,  the  claim  is  provable,  whether  the  note  is  negotiable 
or  not.    In  re  (Granger  &;  Sabiu.  H  B.  R.  30. 

If  a  party  intending  to  tal^e  tlie  property  of  a  corporation  and  pay  its 
debts,  buys  one  of  its  notes,  tliis  does  not  release  the  Indorser.  In  re 
Elliott  Felting  Mills,   13  B.  R.  KU). 

A  representation  that  a  uoU'  has  been  paid  does  not  operate  as  an  es- 
toppel in  favor  of  an  indorser  unless  there  has  been  some  actual  loss. 
Ibid. 

The  giving  of  time  to  a  maker  does  not  release  an  indorser,  unless  there 
was  a  valid  contract  wliicli  could  be  enforced.     Ibid. 

A  valid  agreement  for  exicusion  of  time  between  the  holder  of  a  note 
and  the  maker,  without  reservation,  discliarges  tlie  indorser.  If  a  valid 
extension  is  shown,  tlie  burden  is  upon  the  holder  to  prove  a  reservation 
of  all  rights  and  riMiiedies  against  llit^  indorser.  Such  agreement  must 
be  express,  and  niadt'  at:  tlie  time  and  as  a.  part  of  the  transaction.  In 
re  (;ranger  \-   Salun.  S  H.   K.  ;'»(). 

Whenever  au  indnrser's  liability  has  lu^couie  fixed,  such  liability  con- 
stituti'S  a  <lcl»t  due  Mud  payable  fi'oni  liini,  and  may  be  proved  against  his 
estate.  In  re  Nickodcnms.  ::  \\.  K.  '2:U^:  s.  c.  1  L.  T.  B.  140;  s.  c.  'J  C.  L. 
X.  41):  s.  c.  p;  ritis.  L.  .1.  *j:;:;:  in  vo  Cram.  1  r».  li.  r»(M:  s.  c.  1  L.  T.  B.  05. 

But  wlnni  a  payment  lia<  Ihm'u  in:ide,  liie  unpaid  l)alau«v  is  all  that  can 
be  proved,  ^^'llcn  the  i>aynienl  ronsisrs  di"  ]ir<iiierty.  the  title  to  which  has 
beccnie  absolute  iu  the  creditor  by  foreclosure,  the  debt  can  not  ho 
jiioved  uniil  au  as^^i^nec  lias  bcon  elcctod  and  has  tixcd  the  value  of 
tlie  pi-oiMTly.     Iu  re  Craui.  1    ]\.  U.  .".(M:  s.  c.  1   L.  T.  B.  (m. 

Indoi'viTs  A\ho  are  li;ililo  in  tlie  secnud  iustauc(»  are  included  in  the 
MaiiilL.  and  ^ueb  a  claim  i<  prtjvaljlc,    3KXcil  v,  Knott,  11  Ga.  142, 


ToBTS  AND  Damages.  475 

If  the  holder  of  a  note  indorses  it  to  be  liable  in  the  second  instance^ 
the  right  of  action  accrues  immediately  upon  the  indorsement  if  the 
maker  has  paid  the  note  while  in  the  hands  of  a  prior  holder.    Ibid. 

A  party  who  takes  an  accommodation  note  indorsed  for  the  benefit  of 
the  maker  as  collateral  security  for  an  antecedent  debt,  without  any 
notice  of  any  want  of  consideration,  is  a  bona  fide  holder  for  a  valuable 
consideration,  and  may  prove  the  cdaim  against  the  indorser.  Fogg  v. 
Stickney,  11  B.  B.  167. 

A  Jail  bond  is  not  a  provable  debt  or  claim,  either  against  the  debtor 
or  his  bail,  unless  there 'haa  been  a  breach  of  the  condition  prior  to  the 
commencement  of  the 'proceedings  in  bankruptcy.  Dyer  v.  Cleveland,  18 
Vt.  241. 

A  guaranty  that  if  a  claim  can  not  be  recovered  from  the  debtor,  the 
guarantor  will  pay  it,  is  a  provable  debt.    Stone  v.  Miller,  16  Penn.  450. 

A  bond  given  to  release  a  debtor  from  arrest,  and  conditioned  that  he 
will,  within  fifteen  days  after  the  term  at  which  Judgment  may  be 
rendered,  notify  the  creditor  for  the  purpose  of  disclosure  and  examination, 
is  not  a  demand  provable  against  the  surety  where  the  Judgment  is 
rendered  after  the  commencement  of  the  proceedings  in  bankruptcy. 
Woodard  v.  Herbert,  24  Me.  358. 

The  omission  to  file  an  account  is  a  mere  formal  breach  of  a  probate 
bond,  and  furnishes  a  claim  for  nominal  damages  only,  and  so  Is  not  a 
claim  provable  against  the  surety.    Loring  v.  Kendall,  67  Mass.  305. 

A  sheriff  who  holds  a  bond  of  indemnity  against  liability  for  executing 
a  fi.  fa.  has  a  provable  debt  if  Judgment  was  rendered  against  him  in  an 
action  by  the  owner  of  the  goods  prior  to  the  commencement  of  the 
proceedings  in  bankruptcy'.    Wartmough  v.  Gilliams,  1  Phila.  572. 

Where  principal  on  debt  is  insolvent  the  sureties,  in  respect  to  their 
liability,  are  regarded  in  equity  as  creditors,  and  may  retain  any  funds 
of  principal  in  their  hands,  even  against  an  assignee  for  value  without 
notice.    In  re  Wm.  P.  Reynolds,  16  B.  B.  158. 

A  former  partner  or  Joint  covenantor  with  the  bankrupt  who  is  liable 
tor  Joint  debts  and  pays  them  may  prove  the  amount  against  the  assets 
of  his  former  partners  or  cocon tractors.  Ex  parte  Lake  et  al.,  In  re  Whit- 
ing et  al.,  16  B.  R.  497. 

Prior  to  commencement  of  proceedings  the  bankrupt  sold  his  interest 
in  the  finn  to  E.,  his  partner,  at  the  same  time  agreeing  to  pay  all  the 
firm  debts,  and  to  indemnify  E.  against  any  liability  thereon;  Held,  that 
as  between  themselves  the  bankrupt  bei-ame  the  principal  debtor,  and 
E.  surety  for  him  as  to  all  the  debts  of  the  firm,  and  that  E.  could  not 
make  proof  for  the  respective  differences  between  the  total  amount  of 
the  firm  debts  and  the  dividends  which  the  estate  will  pay  thereon  as  a 
contingent  debt,  when  he  has  not  paid  any  part  of  such  differences.  In 
re  Phelps,  17  B.  R.  144. 

This  provision  contemplates  two  cases,  1st.  Where  the  whole  debt  has 
been  paid,  and  the  ore<lltor  satisfied  by  the  surety,  the  latter  may  prove 
the  debt,  or,  If  it  has  already  been  proved  by  the  creditor,  the  surety 
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may  stand  in  the  place  of  the  latter.  2d.  Where  the  surety  has  not  paid 
the  whole  debt,  but  is  still  liable  for  the  same  or  any  part  thereof,  he 
may,  if  the  creditor  shall  fail  or  omit  to  prove  such  debt,  prove  the 
same  either  in  the  name  of  the  ci-editor  or  otherwise.  It  is  evident  that  the 
debt  to  be  proved  by  the  surety  in  the  latter  case  is  not  the  indebtedness 
of  the  bankrupt  to  him  for  the  amount  which  may  have  been  paid  by 
him,  but  the  whole  indebtedness  of  the  banlirupt  to  the  creditor.  This 
provision  is  the  necessary  consequence  of  the  preceding  clause,  and  in- 
dispensable for  the  protection  of  the  sui'ety,  for  if  he  has  not  satisfied  the 
wliole  debt,  he  can  not  prove  under  the  first  clause,  and  if  the  creditor 
who  has  been  in  part  satisfied,  should  choose  not  to  prove,  the  surety  who 
has  paid  part,  and  is  liable  for  the  balance,  would  be  deprived  of  all  share 
in  the  bankrupt's  estate.  The  two  clauses  together  secure  the  attainment 
of  justice  in  all  cases.  By  the  first  the  surety  who  has  discharged  the 
debt,  is  subrogated  to  the  right  of  the  creditor  whom  he  has  paid.  By 
the  second  the  creditor  may  prove  the  whole  debt.  The  siu'ety  can  not  in 
such  case  prove,  for  that  would  be  to  allow  the  same  debt  to  be  proved, 
in  part,  twice.  But  if  the  surety  has  paid  part,  the  creditor,  after  re- 
ceiving in  dividends,  satisfaction  of  the  balance  due  him,  will  hold  as 
trustee  for  the  surety,  any  dividends  received  by  him  in  excess.  If  the 
creditor  omits  to  prove,  tlie  suretj'  may  do  so,  and  will  hold  any  dividends 
he  may  receive  to  meet  his  liability  to  the  original  creditor.  The  estate 
will  thus  pay  dividends  only  on  the  true  amount  of  the  indebtedness,  the 
creditor,  who  has  the  double  security  of  the  bankrupt's  liability,  and 
that  of  the  surety,  will  \m  satisfied,  while  the  surety  will  l>e  reimbursed, 
either  through  the  creditor,  if  he  proves,  or  directly  by  himself,  proving 
the  debt  In  the  creditor's  name,  that  poi-tion  of  the  debt  he  has  paid, 
or  is  liable  for,  to  wliieh  as  a  creditor  of  the  l)ankrupt  he  is  entitled. 
This  result,  however,  can  only  be  attained  by  allowing  the  creditor  who 
has  l>fH'n  partly  \)i\u\  by  the  surety  to  prove  and  receive  dividends  on  the 
wliole  debt,  or  tlie  surety,  wlio  iu  ci^se  of  omission  by  the  creditor  proves 
in  his  name,  to  mnk(»  lilu'  pnxif  an<l  receive  like  dividends.  In  re  EUer- 
horst  i^  <\>.,  5  B.  K.  1-18. 

A  surety  lias  a  i)r<)vnl)le  claim  against  tlie  princii)al.  although  he  has  not 
IM\U\  tlu^  debt  for  wliieh  he  is  liab](\  Mace  v.  Wells,  7  How.  272:  s.  e. 
17  Vt.  :A):\;  Kyle  v.  Boslick,  10  Ala.  r.S9;  l'^uhvao<l  v.  Buslifield,  14  Penu. 
90:  Tul)l)s  V.  Williani.s,  0  Ired.  1:  Morse  v.  Ilovey.  1  J^audf.  Ch.  187:  s.  e. 
1  Bar!>.  CU.  404.  Contra,  McMnllen  v.  r»ank.  L>  IViiii.  ?A:\:  Cake  v.  Lewis, 
8  Penn.  403. 

A  surety  has  a  provable  de])t  acrninst  tlu^  i)rincipal,  although  the  del>t 
does  not  fall  <lue  niilil  aftrr  the  coniinencenM'nt  of  tlie  proeeedings  in 
bnnkruptcy.    Crafts  v.  Mott.  4  X.  Y.  «;o:»,;  s.  e.  ,">  liarb.  IJO."). 

The  claim  of  an  indor-cr  aiiaiiist  ilic  i»riii('ii)al  is  provable,  although  the 
imlorscr  docs  nol  i);iy  the  nnio  uniil  af'icr  the  conimencement  of  the 
proceed in.;:s  in  It.-iiikruptcy.  Hardy  v.  Cnrier.  S  Humph.  ITui:  Tunno  v. 
Bctlmnc.  L'   Hcssau.  L'^.'.. 

if  tlic  dr:l^^■^'r  i^'  imt  a  Cdsurcty  with  IIk^  ]iayo(^  of  a  bill  of  exchange 
drnwn  foi*  tli«'  ;icc..iniii('d;ii  ion  nf  ilir  a<'iT'])i<ir,  the  (laini  of  the  payeo  is  a 
prov.'iMc  d»'l»T,     Innin  v.  Spni'lvs.  7  Ind.  -K'O. 
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An  accommodation  maker  who  has  not  paid  the  note  can  not  prove  his 
claim  if  the  holder  has  proved  the  note,  for  the  demand  can  not  be  twice 
proved.    In  re  Morse  &  Ok>.,  11  B.  R.  482. 

Tho  solvent  partner  stands  in  the  relation  of  a  surety  to  the  banltrupt 
for  the  firm  debt,  and  may  prove  for  the  latter^s  share  of  the  indebtedness 
upon  showing  simply  that  he  stands  liable  for  payment.  Butcher  v. 
Forman,  6  Hill,  583. 

If  a  party  who  is  liable  with  the  bankrupt  as  a  maker  of  a  Joint  and 
several  note,  is  merely  surety  for  the  bankrupt,  and  takes  up  the  note 
by  giving  the  holder  his  own  individual  note,  he  is  entitled  to  prove  his 
debt    In  re  Geo.  P.  Morrill,  8  B.  R.  117;  s.  c.  2  Saw.  35ft. 

A  second  indorser  upon  a  note  of  the  bankrupt  is  entitled  to  prove  the 
claim  by  way  of  security  against  the  i)ossible  responsibility  of  any  of 
the  parties  personally  liable,  and  then  his  right  to  share  in  the  dividends 
will  depend  upon  his  having  paid  any  or  all  of  the  note.  In  re  Henry 
B.  Montgomery,  3  B.  R.  426;  s.  e.  3  Ben.  5G5. 

If  the  creditor  has  proved  the  claim,  the  surety  may  apply  to  the 
court  for  an  order  that  the  proof  shall  stand  for  his  benefit  to  the  extent 
of  the  payments  made  by  him  thereon.  Downing  v.  Traders'  Bank,  11 
B.  R.  371;  s.  c.  2  Dillon,  136. 

This  clause  does  not  authorize  proof  by  the,  party  so  liable,  only  in  a 
case  where  the  real  creditor  could  prove  his  claim.  Slgsby  v.  Willis,  3 
B.  R.  207;  s.  c.  a  Ben.  371;  s.  c.  1  L.  T.  B.  71. 

A  bond  conditioned  for  the  faithful  performance  of  the  duty  of  a 
public  officer,  is  not,  prior  to  breach,  a  debt  either  in  praesenti  or  in 
futuro,  and  is  not  provable  against  the  surety.  Loring  v.  Kendall,  67 
Mass.  305;  T\imer  v.  Esselman,  15  Ala.  680. 

As  between  cosureties  no  claim  exists  until  payment  has  been  made 
upon  the  debt  by  one  of  them.  There  is  no  existing  liability'  from  one 
surety  to  the  other,  until  that  event.  If  the  payment  is  not  made  until 
after  the  final  dividend,  there  is  no  claim,  contingent  or  otherwise,  that 
can  be  proved.  Swain  v.  Barber,  29  Vt.  292;  Dunn  v.  Sparks,  1  Ind.  397. 
Contra,   Tobias  v.   Rogers,   13  N.   Y.   59. 

The  claim  of  a  surety  against  his  cosurety,  on  an  official  bond  for 
money  which  the  former  was  compelled  to  pay  after  the  final  dividend, 
is  not  a  provable  debt,  although  the  breach  occurred  before  that  time. 
Goss  V.  Gibson,  8  Humph.  197;  Dole  v.  Warren,  32  Me.  94. 

If  the  bankrupt  puts  another  in  possession  of  premises  leased  by  him, 
but  agrees  to  be  accountable  for  the  rent  until  they  are  relet,  the  claim 
for  rent  is  provable.    In  re  Oosmore  G.  Bruce,  6  Ben.  515. 

A  covenant  to  pay  the  debt  due  to  another,  is  for  a  debt  certain  or 
capable  of  being  reduced  to  a  certainty,  and  is  provable.  Mmray  v.  De 
Rottenham,  6  Johns.  Oh.  52. 

Act  op  1898,  Ch.  6,  §  57.  Individual    Sureties,    Bights    of. — 

(i)  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate  is 
secured  by  the  individual  undertaking  of  any  person,  fails  to  prove 
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such  claim,' such  person  may  do  so  in  the  creditor's  name,  and  if 
he  discharge  such  undertaking  in  whole  or  in  part  he  shall  be  sub- 
rogated to  that  extent  to  the  rights  of  the  creditor. 

Act  of  1867,  §  5070.  Any  person  liable  as  bail,  surety,  guarantor, 
or  otherwise  for  the  bankrupt,  who  shall  have  paid  the  debt,  or  any 
part  thereof,  in  discharge  of  the  whole,  shall  be  entitled  to  prove 
such  debt,  or  to  stand  in  the  place  of  the  creditor  if  the  creditor 
has  proved  the  same,  although  such  payments  shall  have  been  made 
after  the  proceedings  in  bankruptcy  were  commenced.  And  any 
person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the  whole 
of  such  debt,  but  is  still  liable  for  the  same  or  any  part  thereof, 
may,  if  the  creditor  fails  or  omits  to  prove  such  debt,  prove  the 
same  either  in  the  name  of  the  creditor  or  otherwise,  as  may  be  pro- 
vided by  the  general  orders,  and  subject  to  such  regulations  and 
limitations  as  may  be  established  b}''  such  general  orders. 

Statute  revised  —  March  2,  1807,  ch.  176,  §  19,  14  Stat.  525.  Prior 
Statute  —  Aug.  11),  1841,  ch.  9,  §  5,  5  Stat.  444. 

A  surety  uix)n  an  ofladal  bond  has  no  claim  against  the  officer  until 
he  has  suffered  an  injury  in  consequence  of  becoming  surety.  Ellis  v. 
Ham,  28  Me.  385. 

The  claim  of  a  surety  on  an  official  bond,  arising  from  the  neglect  of 
the  officer,  is  aot  a  provable  demand  against  the  prlncii>al  when,  there 
Ls  no  proof  that  he  lias  not  faithfully  discharged  all  his  official  duties, 
although  he  at  tlie  time  has  actually  bei'n  guilty  of  official  neglect. 
Ibid. 

A  bond  to  indemnify  a  party  against  a  mortgage  signed  by  the  cred- 
itor jointly  Avitli  the  bankrupt  is  a  provable  debt,  although  the  install- 
ments wliicli  tlie  liolder  is  compellod  to  i)ay  fall  due  after  the  com- 
mencement of  tlio  proceedings  in  bankruptcy.    Crafts  v.  Mott,  4  N.  Y.  603; 

B.  c.  r>  Karb.  :?or.. 

A  creditor  Avbo  holds  a  note  made  for  the  accommodation  of  the 
bankrupt,  and  indorsed  by  him,  and  upon  which,  under  the  authority  of 
the  court,  ho  harS  effected  a  settlement  with  the  maker  at  forty  cents  on 
tlie  dollar,  without  ])rcjudlce  to  liis  rights  against  the  banknipt,  can 
only  prove  for  the  balance  against  tln^  V)ankrupt"s  estate.  In  re  Howard, 
Cole  i^'  Co..  4  B.  K.  Tul :  s.  c.  2  L.  T.  H.  IGl. 

If  a  creditor  holding  a  draft  drawn  by  the  bankrupt  and  accepted  for 
his  aceomnuMlation.  HM-eives  a  part  payment  from  the  acceptor  without 
prejiidiec.  afiir  the  conninMir<-nient  of  ]ii-()(MM^dings  in  l>ankruptcy,  ho  may 
]»rove  the  whole  amount  of  ilic  drat"!  a-jfainst  the  estate,  and  at  most  will 
tnily  be  liable  to  ho  treated  as  ]n-ovliig  in  part  for  the  benefit  of  the  ac- 
ee]>ror.    T»owning  v.  Traders'   r.aiik.  11   R.  Pv.  r{71 :  s.  c.  2  Dillon,  130. 

Wlnre  an  iii<l<>rser  pays  a  certain  .sum  in  discharge  of  his  liability  on 
a  note,  the  holder  may  prove  tlie  full  amount  acrainst  the  estate  of  the 
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maker  without  giving  credit  for  what  he  receives  from  the  indorser.  The 
legal  e£(ect  of  the  transaction  is  an  agreement  not  to  sue  the  indorser,  and 
the  holder  romains  the  owner  of  the  whole  debt  in  trust  to  collect  it  from 
the  priifbipal  debtor  and  to  pay  the  remainder  of  his  own  demand  llrst, 
and  to  then  turn  the  balance  over  to  the  Indorser,  who  ha£  a  right. to  be 
indemnified  subject  only  to  the  holder's  better  title.  Ex  parte  Talcott, 
9  B.  B.  602. 

§  5071.  Where  the  bankrupt  is  liable  to  pay  rent  or  other 
debt  falling  due  at  fixed  and  stated  periods,  the  creditor  may  prove 
for  a  proportionate  part  thereof  up  to  the  time  of  the  bankruptcy,  as 
if  the  same  grew  due  from  day  to  day,  and  not  at  such  fixed  and 
stated  periods. 

Statute  revised  —  March  2»  1867,  ch.  176,  §  19,  14  Stat  525.  Prior 
Statute  —  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat  444. 

The  words  "  the  time  of  bankruptcy  "  mean  the  time  when  the  petition 
was  filed,  to  which  time  the  adjudication  relates.  Rent  for  the  time 
after  the  commencement  of  proceedings  in  bankruptcy  is  not  a  provable 
debt.  Where  an  article  is  purchased,  the  consideratiou  is,  or  is  assumed  to 
be  executed,  while  in  the  case  of  rent  the  consideration  is  assumed  to  be 
not  executed,  but  executory,  the  use  and  occupation  being  in  future.  May 
V.  Merwln,  9  B.  R.  419;  s.  c.  47  How.  Pr.  37;  s.  c.  7  Ben.  238;  Bailey  v. 
Loeb,  11  B.  It  271;  s.  c.  2  Woods,  578;  in  re  Lynch  &  Bernstein,  7  Ben. 
26;  in  re  Peter  Hufnagel,  12  B.  R.  554. 

Rent  accruing  after  bankruptcy  can  not  be  brought  in  question  in  the 
bankruptcy  court.    Wylle  v.  Breck,  2  Woods,  673. 

Rent  should  be  allowed  only  up  to  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  and  not  to  the  time  of  the  adjudication. 
Ibid. 

Rent  should  be  allowed  from  the  commencement  of  the  term,  although 
the  terms  begins  before  the  date  of  the  lease.    Ibid. 

Where  the  property  has  been  condemned  for  public  uses,  and  a  certain 
sum  allowed  to  the  bankrupt  upon  the  theory  that  he  would  remain 
liable  for  the  rent  till  the  termination  of  the  lease,  the  landlord  may 
prove  a  claim  for  the  full  rent,  with  a  proper  rebate  of  interest  In  re 
John  Clancy,  10  B.  R.  215. 

Whenever  the  law  gives  a  creditor  a  right  to  have  a  debt  satisfied  from 
the  proceeds  of  property,  or  before  the  property  can  be  otherwise  dis- 
posed of,  it  gives  a  lien  on  such  property  to  secure  the  payment  of  this 
debt.  Rent  is  a  lien  under  the  statutes  of  Maryland,  Virginia,  Ken- 
tucky, New  Jersey,  South  Carolina,  Mississippi,  Georgia,  and  Louisiana. 
In  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116;  In  re  Dun- 
ham &  Hawkes,  7  Phila.  611;  in  re  Trim  et  al.,  5  B.  R.  23;  in  re  Webb  & 
Co.,  6  B.  R.  302;  Walker  v.  Barton,. 3  B.  R.  2(>5;  s.  c.  1  L.  T.  B.  625;  Mar- 
shall V.  Knox,  8  B.  R.  97;  s.  c.  16  Wall.  551;  Austin  v.  O'Riley,  12  B.  R. 


480  The  Bankbuptcy  Law. 

329;  s.  c.  8  B.  R.  120;  s.  c.  2  Woods,  670.  Contra,  Bailey  v.  Loeb,  11  B.  B. 
271;  s.  c.  2  Woods,  578;  London  v.  Blanford,  56  Ga.  150.  , 

The  Hen  Is  not  waived  by  a  mere  agreement  to  forbear  to  distrain  upon 
the  condition  that  the  property  shall  be  kept  upon  the  premises.*  Walker 
V.  Barton,  3  B.  K.  265;  s.  c.  1  L.  T.  B.  625. 

Where  the  statute  of  8  Anne,  ch.  xiv,  or  similar  statutory  provisions 
prevail,  the  landlord,  by  making  a  demand  upon  the  assignee,  before  the 
removal  of  the  goods,  for  .an  amount  not  exc*eeding  a  year's  rent,  is 
entitled  to  priority  of  payment,  whether  the  right  of  distraining  exists  or 
not.  In  re  Appold,  1  B.  R.  621;  s.  e.  6  Phila.  469;  s.  c.  1  L.  T.  B.  83;  Wal- 
ker V.  Barton,  3  B.  R.  265;  s.  e.  1  L.  T.  B.  625;  in  re  Trim  et  al.,  5  B.  R. 
23;  Longstreth  v.  Penn<x-k,  20  Wall.  575;  s.  c.  7  B.  R.  •14l>;  s.  c.  12  B.  R. 
95;  8.  c.  9  I^hila.  3^.  Contra,  in  re  II.  L.  Butler,  6  B.  R.  501;  s.  c.  19  Pitts. 
L.  J.  146. 

If  a  trustee  under  an  a.ssignment  for  the  benellt  of  creditors  sells  the 
goods  after  the  commencement  of  the  proceedings  in  bankruptcy,  and 
delivers  the  proceeds  to  the  assignee,  the  landlord  is  entitled  to  priority  ot 
payment  out  of  the  same.    In  re  Bowue  &  Ten  Eyck,  12  B.  R.  529. 

If  an  execution  is  issued  before  the  commencement  of  the  proceedings 
in  banknijitcy,  the  landlord  is  entitled  to  a  priority  for  the  rent  in  arrear, 
although  the  levy  was  not  made  nor  notice  of  the  rent  given  to  the  sheriff 
until  after  that  time.    Barnes'  Appeal,  13  B.  IL  543;  s.  c.  76  Penn.  50. 

If  the  lease  contains  a  provision  tliat  the  whole  rent  for  the  term  shall 
become  due  ajid  payable  whenever  the  lessee  attempts  to  remove  the  prop- 
erty without  paying  the  same,  aud  that  distraint  may  issue  therefor,  a 
distress  for  the  rent  on  the  hapi)ening  of  the  contingency  is  valid.  Good- 
win V.  Sharkey.  15  B.  R.  526;  s.  c.  SO  Penn.  149. 

The  landlord's  rigiit  to  rent  against  the  bankrupt's  estate  expires  on 
the  day  of  adjudication.     In  re  Wel)b  &  Co.,  6  B.  R.  302. 

Under  the  statutes  of  Illinois,  a  distress  for  rent  is  in  the  nature  of  an 
attachment  ui>on  nu'sne  pro<:*ess.  Hence,  the  assignee  of  a  bankmpt  tenant 
is  vested  with  all  the  property  of  the  tenant  upon  which  a  distress  war- 
rant lias  l)een  issued  and  levied.  pri(rr  to  tlie  granting  of  the  certificate 
of  the  couit  to  the  ofHcer  of  the  amount  due  from  the  tenant,  and  as- 
sessed and  entered  of  rrconl.  Bnt  wliere  tlie  riglit  of  the  landlord  has 
been  exercis(Mi  by  the  issuing  and  h-^vy  of  the  warrant,  and  filing  a  copy 
of  that  and  of  the  inventory  of  tlie  go(uls  before  tlie  magistrate,  or  in  the 
proper  eonrt.  and  tlie  ol>tMining  of  tlie  certificate  of  the  amount  found 
due,  the  landlord  has  a  priority  ov»u'  the  general  creditors.  Whei'e  no 
distress  warrant  has  l>een  issueci  pri<ir  to  the  tiling  of  the  petition  in  bank- 
rui)tcy.  the  lan(lloi'<l  can  have  ncj  priority  or  preference  over  the  general 
creditors'.  In  re  .Toslyn  et  al..  3  H.  U.  473;  s.  c.  2  Biss.  235;  Morgan  v. 
Campbell.  11    H.   R.  .".'JD:  s.  c.  2L*  Wall.  3S1. 

A  mortgage  to  secure  the  rent  under  a  lease  which  provider  for  its 
termination,  if  tlH»  nssii^nce.  in  case  of  the  bankruptcy  of  the  lessee,  shall 
not  n<-cci)t  the  lease  within  ten  days  after  his  appointment,  i.5  a  security 
for  the  payment  of  tlu^  rent  up  to  the  time  when  the  assignee  elects  not 
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to  take  the  lease,  although  more  than  ten  days  have  elapsed.  In  re  R.  F. 
Yeaton,  Lowell,  420. 

If  a  chattel  mortgage  executed  in  pursuance  of  the  terms  of  a  lease  la 
void  under  the  recording  laws  of  the  State,  the  lessor  has  neither  a 
legal  nor  an  equitable  lien.    Piatt  v.  Stewart,  13  Blatch.  481. 

Where  a  lease  stipulates  that  all  unpaid  rent  shall  be  a  mortgage  lien 
upon  the  property  on  the  premises,  it  creates  an  equitable  lien  that  is 
valid  against  the  assignee.    McLean  v.  Klein,  3  Dillon,  113. 

A  lease  containing  a  covenant  that  the  lease  shail  operate  as  a  mort* 
gage  upon  all  property  placed  on  the  premises  to  secure  the  rent  accruing 
thereunder,  is  void  as  against  the  creditors  of  an  assignee  of  the  lease, 
although  it  is  properly  recorded  as  a  chattel  mortgage,  unless  it  is  ac- 
companied by  some  evidence  or  notice  that  he  holds  the  premises  subject 
thereto.    In  re  Dyke  &  Marr,  9  B.  R.  430. 

All  right  to  priority  under  a  lease  which  stipulates  that  the  rent  shall 
bo  a  lien  on  the  property  placed  on  the  premises,  and  gives  the  landlord 
the  power  to  take  possession  thereof,  is  terminated  if  the  assignee  takes 
possession  before  the  landlord  does.    Ibid. 

A  lease  which  contains  a  covenant  that  the  lease  shall  constitute  a 
mortgage  on  the  property  placed  on  the  premises  to  secure  the  rent  ac- 
cruing thereunder,  is  void  unless  it  is  properly  recorded  as  a  chattel  mort- 
gage.   Ibid. 

If  the  assignee  elects  not  to  accept  the  lease,  the  landlord  can  not  prove 
for  the  damages  suffered  by  him  in  reletting  the  premises.  Future  rent 
is  not  a  contingent  debt  or  liability.  Thcro  is  no  right  of  action  at  the 
time  of  the  bankruptcy,  except  for  the  arreara  Ex  parte  Houghton  et 
al.,  Lowell,  654. 

If  the  landlord  re-enters,  under  a  power  contained  in  the  lease,  such 
entry  puts  an  end  to  the  term,  and  to  all  claim  for  future  rent.    Ibid. 

Damages  for  alterations,  made  in  violation  of  a  covenant  contained  in 
a  lease,  constitute  a  provable  demand.    Ibid. 

A  covenant  to  pay  taxes  assessed  during  the  term,  where  they  are  aa- 
seesed  as  of  the  first  day  of  May  in  each  year,  includes  only  those  taxes 
which  were  assessed  in  the  months  of  May  during  the  continuance  of 
the  term.    Ibid. 

If  the  bankrupt,  as  sublessee,  covenants  to  pay  the  taxes,  and  they  are 
assessed  to  the  owner  of  the  estate,  the  claim  of  the  mesne  landlord,  if 
he  pays  them,  is  not  entitled  to  preference,  because,  as  between  the 
parties,  it  rested  in  contract  merely,  and  was,  to  all  intents  and  purposes, 
a  part  of  the  rent.  As  the  taxes  were  not  assessed  to  the  bankrupt,  the 
State  had  no  right  to  prove  them  In  bankruptcy.    Ibid. 

If  the  landlord  takes  a  note  for  the  rent  which  is  not  paJd  at  maturity, 
he  is  entitled  to  all  his  remedies  for  the  security  or  collection  of  the  debt 
in  the  same  manner  as  if  the  note  had  never  been  given.  In  re  Bowue  & 
Ten  Eyck.  12  B.  R.  529. 

A  distress  warrant  can  not  be  issued  against  the  property  of  the  bank- 
rupt after  the  commencement  of  proceedings  in  bankruptcy.    No  lien 
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can  be  acquired  or  enforced  by  any  proceedings  In  a  State  court  after  the 
petition  has  been  filed.  In  re  Wynne,  4  B.  R.  23;  s.  c.  Cbase,  227;  s.  c.  2 
Jj.  T.  B.  116;  Brock  v.  Terrell,  2  B.  R.  (>i3;  Morgan  v.  Campbell,  11  B.  B. 
529;  s.  c.  22  Wall.  381. 

Until  an  assignee  in  bankruptcy  elects  to  accept  a  lease  as  assignee  he 
does  not  become  liable  for  rent  accruing  after  the  adjudication  and 
assignment  in  bankruptcy.    In  re  Ten  Eyck  &  Choate,  7  B.  R.  26. 

Occupation  of  the  premises,  independently  of  the  lease,  Is  not  evidence 
of  an  election  to  accept  it     Ibid. 

Merely  allowing  the  bankrupt's  goods  to  remain  on  the  premises  does 
not  alone  prove  an  acceptance  of  the  lease,  especially  when  the  key  is  sent 
back  to  the  lessor,  which  is  an  unequivocal  act  of  renunication.  In  re 
R,  F.  Yeaton,   Lowell,  420. 

If  the  assignee  rejects  the  lease,  and  the  bankrupt  collects  rents  from 
a  subtenant,  the  district  court,  on  the  application  of  the  lessor,  may 
direct  that  such  subrents  shall  be  applied  to  pay  so  much  of  the  original 
rent  as  is  provable  in  bankruptcy.    Wylle  v.  Breck,  2  Woods,  673. 

If  a  joint  lease  to  tlie  bankrupt  and  another  reserves  the  right  to  re- 
enter for  the  nonpayment  of  the  rent,  and  the  tenants,  by  a  subagreement, 
apportion  the  property  and  the  rent  among  themselves,  the  tenants  will 
be  entitled  to  as  full  use  of  the  whole  premises  as  the  assignee,  until 
the  latter  pays  in  full  what  the  bankrupt  was  to  pay  by  the  subagree- 
ment  in  order  to  enjoy  tlie  exclusive  use  of  his  part  as  against  the  solvent 
tenant.  But  the  solvent  tenant  is  not  entitled  to  the  exclusive  use  of  "lie 
entire  premises  until  the  assij^nee  pays  the  aiTears  of  rent.  In  re  Hotob- 
kiss,  9  B.  R.  488;  s.  c.  7  Hen.  2T). 

lieirt  f(«'  the  use  of  pnuuises  to  storo  goods  of  the  bankrupt,  from  the 
time  of  the  conimeucenunit  of  proi'cedings  in  bankruptcy  to  the  (lute 
of  surrender,  should  be  paid  V)y  the  assignee,  and  charged  as  a  part  of  his 
expouscs.  In  re  Walton,  1  B.  U.  r»r»7;  s.  c.  1  Deady,  51)8;  s.  c.  1  L.  T.  B. 
1(52;  in  re  Appold,  note,  1  B.  R.  (\2\\  s.  c.  G  IMiila.  4t>l>;  s.  c.  1  L.  T.  B.  S3; 
AValkor  v.  Barton,  ;{  B.  li.  IMi.';  s.  c.  1  Tv.  T.  B.  r;2."i;  in  re  Merrifield.  3  B. 
R.  1)8;  in  re  Laurie,  BUmmI  iV:  lljunniond,  4  B.  R.  :VJ;  s.  c.  Lowell,  404:  In  re 
Dunhaiu  &  llnwkes,  7  TMiila.  nil:  in  re  Webb  &  Co..  G  B.  R.  302;  In  re 
11.  L.  Butler.  <;  B.  R.  :^(n;  s.  c.  11)  IMtts.  L.  .1.  14r,:  in  re  Lynch  &  Bern- 
stein, 7  Bi'U.  11(1:  in  re  Petor  llufnai.^'1.  12  B.  R.  ruA. 

The  lan<ll(»nl  is  not  cutiilcd  nc((>ssniily  as  a  <iuestion  of  law  to  full 
rent  of  the  promises  from  tli(»  «Y)ninH'n('ement  of  the  proceedings  in  bank- 
ruptcy t(»  tlu»  (lato  of  the  siirn'udor.     In  n^  Lynch  &  Bernstein,  7  Ben.  2«3. 

A  landlonl  lia.s  no  lion  on  th(^  itcmmIs  on  the  premises  for  the  rent  that 
accrues  after  the  coiiiiiicnctMucnt  of  procccilinj^s  in  bankruptcy,  for  the 
debt  is  not  provable.     Bailey  v.  LiM^b.  11  B.  R.  '271:  s.  c.  2  Woods.  578. 

The  fact  that  an  injury  to  tlie  buildinir  was  i)revented  by  not  removiuc 
the  niachini'i-y,  is  nor  a  cinumsinnct^  that  can  ]»e  considered  in  detor- 
niiiiin^  th«»  amount  of  th(^  conipensntion  for  the  use  of  premises.  In  re 
Breck  v'^c  Scherinerhorn.  12  B.  R.  2ir);  s.  c.  0  Pac.  L.  R.  242. 

A  reasonable  ooniponsation  may  bo  allowed  to  the  landlord  for  the  use 
of  premises  after  the  cuniincucement  of  the  proceedings  in  bankruptcy, 


Set-offs  and  Counterclaims.  483 

where  the  estate  has  received  a  benefit  to  that  amouat  In  re  Breck  & 
Schermerhom,  12  B.  R.  215;  s.  c.  9  Pac.  L.  R.  242;  In  re  Hamburger  & 
Frankel,  12  B.  R.  277.      . 

If  the  landlord  desires  to  obtain  compensation  equal  to  the  rent  offered 
by  other  persons,  he  should  ask  the  court  to  sanction  the  rate  of  rent 
or  give  up  the  premises,  It  is  not  enough  to  ask  possession  or  rent  from 
the  marshal.    In  re  Joseph  Metz,  6  Ben.  571. 

A  covenant  to  pay  taxes  upon  a  certain  piece  of  ground  as  to  all  taxes 
Imposed  after  the  discharge  can  not  be  proved.  Murray  v.  De  Rottenham, 
6  Johns.  Ch.  52. 

A  claim  for  storage  which  accrued  after  the  commencement  of  proceed- 
ings in  bankruptcy,  is  not  a  provable  debt.  Robinson  v.  Pesant,  8  B.  R. 
426;  s.  c.  53  N.  Y.  419. 

Act  of  1867,  §  5072.  No  debts  other  than  those  specified  in  the 
five  preceding  sections  shall  be  proved  or  allowed  against  the  estate. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  19,  14  Stat.  525. 

The  provisions  in  regard  to  what  debts  may  be  proved  are  arbitrary, 
but  do  not  affect  the  existence  or  validity  of  such  debts  as  are  not 
provable,  nor  does  a  discharge  release  them.  If  a  debt  is  provable,  it 
comes  in  for  a  dividend,  and  can,  unless  it  is  an  excepted  debt,  be 
discharged.  If  it  is  not  provable,  it  does  not  come  in  for  a  dividend,  and 
will  not  be  discharged.  May  v.  Merwin,  9  B.  R.  419;  s.  c.  47  How.  Pr.  37; 
s.  c.  7  Ben.  238. 

If  creditors  whoee  debts  arose  subsequent  to  the  bankruptcy  were  per- 
mitted to  share  with  those  whose  demands  accrued  before,  the  latter  would 
be  exposed  to  the  hardship  of  having  only  a  dividend  in  bankruptcy, 
while  the  former,  besides  an  equal  dividend,  would  retain  a  remedy  for 
the  residue  against  the  bankrupt  himself  and  his  future  property.  The 
privilege,  therefore,  of  creditors  to  prove  and  of  the  bankrupts  to  be 
discharged  from  debts  is  wisely  made  coextensive  and  commensurate. 
Rathbone  v.  Blackford,  1  Oalnes,  588. 

Act  of  1898,  Ch.  7,  §  68.  Set-offs  and  Cotinterclaims. —  (a) 
In  all  cases  of  mutual  debts  or  mutual  credits  between  the  estate 
of  a  bankrupt  and  a  creditor  the  account  shall  be  stated  and  one 
debt  shall  be  set  off  against  the  other,  and  the  balance  only  shall 
be  allowed  or  paid. 

(b)  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of 
any  debtor  of  the  bankrupt  which  (1)  is  not  provable  against  the 
estate;  or  (2)  was  purchased  by  or  transferred  to  him  after  the  filing 
of  the  petition,  or  within  four  months  before  such  filing,  with  a 


484  The  Bankeuptcy  Law. 

view  to  such  use  and  with  knowledge  or  notice  that  such  bankrupt 
was  insolvent,  or  had  committed  an  act  of  bankruptcy. 

Act  of  18()7,  §  5073.  In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties,  the  account  between  them  shall  be  stated^ 
and  one  debt  set  off  against  the  other,  and  the  balance  only  shall 
be  allowed  or  paid,  but  no  set-off  shall  be  allowed  in  favor  of  am' 
debtor  to  the  bankrupt  of  a  claim  in  its  nature  not  provable  against 
the  estate,  or  of  a  claim  purchased  by  or  transferred  to  him  after 
the  filing  of  the  petition,^  or  in  cases  of  compulsory  bankruptcy, 
after  the  act  of  bankruptcy  upon  or  in  respect  of  which  the  adjudica- 
tion shall  be  made,  and  with  a  view  of  making  such  set-off. 

Statute  revised  —  March  2,  1S07,  ch.  17G»  §  20,  14  Stat.  526.  Prior  Stat- 
utes —  April  4,  1800,  ell.  li>,  §  42,  2  Stat,  33;  Aug.  ID,  1841,  ch.  9,  §  5,  5 
Stat.  444. 

This  section  was  not  intended  to  enlarj^o  the  doctrine  of  set-off,  or  to 
enable  a  party  to  malie  a  sc^t-olT  in  cases  wliere  the  principles  of  legal  or 
equitable  set-off  did  not  previraisly  authorize  it.  The  debts  must  be  mu- 
tual, and  luu.st  be  in  the  sjiuie  right.  Sawyer  v.  Hoag,  9  B.  R.  145;  s.  c.  3 
Biss.    2^)3;    s.    c.    17   AVall.    UIO. 

The  term  **  debt  "  is  fairly  to  be  construed  to  mean  any  debt  for  which 
the  act  provides.  A  debt  wliich  nuiy  b(^  proved,  and  to  the  owner  of 
which  a  dividend  must  1h'  paid,  is  a  <lebt  in  the  sense  of  the  term  as  usoii 
in  this  section.    Tucl^er  v.  Oxley.  ,">  Cranch.  34:  s.  c.  1  Cranch    G.  C.  419. 

Tlie  term  "mutual  credits"  in  tlie  ]«inkruptcy  act  is  more  compivhen- 
sive  than  tlie  term  "mutual  debts"  in  tlie  statutes  relating  to  set-off. 
Tlie  term  cre«lit  is  synonymous  with  trust,  and  the  trust  or  credit  netni 
not  be  of  money  on  both  sides,  ^^'here  a  I'reditor  has  goods  or  choses  in  ax'- 
tion  of  the  bankrupt  put  in  his  hands  before  bankniptcy.  by  a  valid  con- 
tnu-t.  by  the  terms  of  which  tin*  deposit  will  result  in  a  debt  as  if  they 
are  dep^'J^it^'d  for  sale  or  <'ollt'ciion.  the  case  of  mutual  credit  has  arisen 
within  the  moaning'  of  the  l)aiikruptcy  act.  Ex  parte  Caylus  et  al.,  Lowell. 
.V.(»:  Catlin  v.  iM.sicr.  :\  H.  U.  ."»lo:  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  K.  192:  Mur- 
ray  V.    Ivig;^s,    l."i   .Tohns.    T)l^. 

T'lion  baiiknipicy  of  a  d<  i>osit«»r,  his  deposit  becomes  a  security  for  the 
payment  of  his  indelMcdness  to  the  bank,  and  such  amount  should  be  set 
off  airainst  the  a^^lrre,l:ate  drl.t  <lue  in  bank,  not  including  any  notes  upon 
which  the  bankrni)t  is  snrety  nnless  the  i>rincipals  are  insolvent.  Ex 
parte  Howard  Nat.  IWv.,  in  re  Xnrili  \-  Co..  ir,  W.  K.  420. 

Bankrupt  in  a  conipn.siiii.n  ca>e  in  whicli  no  assignee  has  been  ap- 
I»ointed  stands  in  the  position  of  an  assiunee  in  re-;pect  to  set-off.     Ibid. 

Seinl»h\  tliat  if  tlie  bank  luld  nieio  coniimicnt  debts  or  liabilities,  or  a 
claim  for  nnrKpiidated  danianos  ari^ini:  ni»on  <-onTract.  it  may  retain  the 
deposit  nniil  the  anionnt  of  its  j.rovalile  d.'bt  can  be  ascertained,  and 
may  then  nsc  it  as  a  set-olT.     ll»i<l. 

1  So  amend. Ml  bv  act  of  .Tnn.-  22.  ISTI.  cli.  :V.M).  §  H.  IS  Stat.  179. 
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Bankrupt  was  engag^ed  in  manufacturing  flour  and  storing  grain  in  an 
elevator  attached  to  its  mill.  Defendant,  prior  to  the  bankruptcy,  and 
in  ignorance  of  the  insolvency  of  the  corporation,  purchased  a  storage 
receipt  issued  by  it,  and  subsequently  demanded  a  delivery  of  the  grain, 
which  was  refused.  In  action  brought  by  a£«signee  to  recover  money  of 
the  bankrupt  which  the  defendant  had  in  his  possession  at  the  time  of 
adjudication:  Held,  that  the  value  of  the  grain  so  converted  might  be 
set  off.    McCabe,  Assignee,  v.  Winship,  17  B.  R.  113. 

Where  set-off  is  founded  on  a  duty  which  the  plaintiff  owes  the  de- 
fendant, the  wrongful  act  can  be  waived  and  a  set-off  is  proper;  but 
where  the  cause  of  action  is  a  tort,  then  the  wrongful  act  can  not  be 
waived.    Ibid. 

Nothing  can  be  set  off  against  the  principal  of  a  debt  due  a  creditor 
except  a  debt  due  from  a  creditor  to  the  bankrupt.  In  re  Purcell,  18 
B.  R.  447. 

Where  the  bankrupt  had  given  a  creditor  his  accommodation  notes  to 
an  amount  larger  than  the  claim  of  such  creditor,  which  were  discounted 
and  afterward  proved  against  the  estate  by  the  holders:  Held,  that  an 
assignee  would  have  the  right  to  set  off  the  dividend  paid  upon  the  notes 
against  the  dividend  due  such  creditor,  and  recover  from  him  the  balance 
of  the  amount  so  paid  —  and  the  same  equitable  right  obtains  in  the  case 
of  a  composition.    Ibid. 

A  bank  holding  a  deposit  of  a  bankrupt,  and  also  being  his  creditor 
by  a  note,  may  receive  a  check  from  bankrupt  upon  itself,  and  surrender 
the  note,  though  it  has  notice  of  bankrupt's  insolvency.  Robinson  v.  Wis- 
consin M.  &  F.  Ins.  Co.  Bank,  18  B.  R.  243. 

A  note  which  is  subject  to  an  offset  for  a  larger  amount  Is  not  a 
provable  debt.    In  re  Ford  &  Co.,  18  B.  R.  420. 

Stockholders  of  an  insolvent  corporation,  who  are  also  creditors,  can 
not  be  allowed  to  deduct  the  amount  due  to  them  from  their  respective 
proportions  of  the  unpaid  capital;  but  if  they  prove  their  debts  under 
the  bankruptcy,  deductions  equal  to  their  estimated  respective  dividends 
may  perhaps  be  made  from  the  amounts  of  the  assignees'  demands  against 
them,  as  stockholders.  Wilbur  v.  Stockholders  of  the  Corporation,  18 
B.  R.  179. 

It  was  held  in  this  case  that  the  right  of  stoppage  in  transitu  still  ex- 
isted as  to  600  cases  of  wine  out  of  an  original  shipment  of  1,500  cases, 
which  had  been  stored  in  a  bonded  warehouse  selected  by  the  bankrupt, 
but  stored  in  the  name  of  the  shipper,  and  that  the  giving  of  authorization 
to  withdraw  part  of  the  goods  was  such  a  separation  by  consent  of  the 
parties  of  that  part  from  the  rest  that  a  delivery  of  that  part  is  not  to 
be  considered  as  a  constructive  delivery  of  the  whole,  or  as  affecting  the 
right  of  stoppage  in  transitu  as  to  the  remaining  part.  In  re  Beams,  18 
B.  R.  500. 

Stockholders  of  an  insolvent  corporation  who  are  also  creditors  can 
not  be  allowed  to  deduct  the  amount  to  them  in  their  respective  pro- 
portions of  the  unpaid  capital,  but  if  they  prove  thoir  debts  under  bank- 
ruptcy, deductions  equal  to  their  estimated  respective  dividends  may  per- 
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haps  be  made  from  the  amountfi  of  the  assignee's  demands  again&t  them  as 
stockholders.    Wilbur  v.  Stockholders  of  Corporation,  18  B.  R.  179. 

A  court  of  equity  will  not  aid  a  debtor  to  a  bankrupt's  estate  to  set  off 
debts  bought  upon  a  speculation  of  the  probable  dividends  agaiast  tbe 
debt  he  owes  the  estate.     Hunt  v.  Holmes  et  al.,  10  B.  R.  101. 

A  creditor  who  at  the  time  of  the  bankruptcy  has  in  his  hands  goods 
or  chattels  of  the  bankrupt,  with  a  power  of  sale,  or  choses  in  action,  'with 
a  power  of  collection,  may  sell  the  goods  or  collect  the  claims  and  set 
them  off  against  the  debt  the  bankrupt  owes  him.  In  re  Dow^  et  al.,  14 
B.  R.  307. 

A  party  who  holds  stock  of  the  bankrupt  as  collateral  for  a  certain  • 

debt  which  was  overdue  at  the  commencement  of  the  proceedings  in  bank- 
ruptcy, may,  if  he  has  power  to  sell  the  stock,  retain  the  surplus  by  way 
of  set-off  on  another  claim  which  he  holds  against  the  bankrupt.     Ibid. 

Where  the  same  persons  conduct  business  under  two  different  nanses 
in  different  places,  there  is  no  iujplied  ulterior  lien  upon  the  surplus  of 
the  securities  deposited  with  one  house  for  any  deticiency  in  the  value  of 
the  securities  deposited  with  the  otlier  house.  Sparhawk  v.  Drexel,  12 
B.  K.  450. 

,  If  tlie  debtor  knows  that  two  houses  are  composed  of  the  same  persons, 
and  the  declarations  or  acts  of  the  parties  pending  the  business  indicate 
a  belief  ui)on  each  side,  tliat  either  liouse  may  control  tlie  securities  de- 
posited with  tlie  other  house,  an  ulterior  lien  will  attach  in  favor  of  either 
house  upon  any  surplus  in  the  value  of  the  securities  deposited  with  the 
other  Liouse.     Ibid. 

A  partnership  can  not  retain  the  surplus  arising  from  the  sale  of  se- 
curities deposited  with  a  Hieinl>er  of  tlie  tiriu  to  secure  a  loan  made  by  him 
without  a  positive  appropriation  by  tlie  bankrupt  to  their  claim,  or  an 
aiLrreement  of  eiiuivalt'iit  effect.     Ibid. 

A  creditor  who  i)iir(vliasrs  a  secured  claim  and  receives  a  transfer  of  the 
securities,  can  not  retain  tlie  surplus  arising  from  the  sale  of  the  securities 
on   account    of   liis  own   claim.     ll)id. 

If  a  banlvcr  in  lln^  rej^'ular  course  of  business  receives  drafts  for  col- 
lecticm,  lie  may  retain  tlie  amount  so  collected  to  pay  an  indel)te(lness  due 
to  him,  althoii^^h  the  money  was  collected  alter  the  commencement  of  the 
proceedings   in    l)ankrui)t<'y.     In   re   Farnsworth.   BroAvn   &  Co.,   14   B.    K.  , 

14S;  s.   c.  5   Itiss.  21*4. 

The  words  '*  nintual  credit"  are  l>road  enough  to  inchnle  an  indorser  on 
a  bill  of  excha'  ^'e  which  was  in'olcNtril  before  the  comniencement  of  the 
pro<'eedin^^s  In  1tanUi'iii>tcy.  alilionj^h  he  tlid  not  pay  it  until  afterward. 
Marks    v.  l^arker,  1   Wash.  ITS. 

liefore  an  indorser  ran  offsrt  a  liability  on  a  draft  indorsed  for  the 
bankrupt,  lie  must  sliow  the  debt  to  be  snbsistinir  in  him  alone,  for  the 
del>t  attemi»te<l  to  be  set  off  must  be  a  p)od  and  subsisting  one  at  the 
time  the  action  is  bi'oimht.     lbi<l. 

The  cl.-iim  may  be  sei  nft"  by  the  hohlei',  jilihouirh  he  has  never  proved 
it  in  l)anki-iii>iey.     Tii«  kei-  v.  (>\ley.  .".  Ci-aneh.  ;'4 :  s.  c.  1  Cranch  C.  C.  410. 

A  stuck huMer  can  not  set  off  a  claim  liehl  by  liini  upon  the  corporation 


Set-offs  and  Counterclaims.  487 

against  a  demand  for  an  unpaid  Bubseriptlon  for  stock.  The  debts  are  not 
mutual.  The  debt  due  on  the  subscription  is  a  trust  fund  devoted  to  the 
payment  of  all  the  creditors  of  the  company.  As  soon  as  the  company  be- 
comes insolvent,  and  the  fact  becomes  known  to  the  stockholder,  the  right 
of  set-oCr  for  an  ordinary  debt,  to  its  full  amount,  ceases.  It  becomes  a 
fund  belonging  in  equity  equally  to  all  the  creditors,  and  can  not  be  ap- 
propriated by  the  debtor  to  the  exclusive  payment  of  his  own  claim. 
Sawyer  v.  Hoag,  9  B.  R.  145;  s.  c.  3  Biss.  2«3;  s.  c.  17  Wall.  610;  Scammon 
V.  Kimball,  8  B.  R.  337;  s.  c.  13  B.  R.  445;  s.  c.  5  Biss.  431;  s.  a  6  L.  T.  B. 
424;  Jenkins  v.  Armour,  14  B.  R.  276;  s.  c.  6  Biss.  312. 

A  claim  for  a  loss  on  a  policy  of  insurance  may  be  set  off  against  an 
indebtedness  from  the  holder  to  the  company  for  money  deposited  with 
him  as  a  banker.  Scammon  v.  Kimball,  8  B.  R.  337;  s.  c.  13  B.  R.  445; 
8.  c.  5  Biss.  431;  s.  c.  6  L.  T.  B.  424. 

If  a  stockholder  purchases  a  claim  against  the  corporation  and  accepts 
his  stock  note  in  return  therefor,  he  is  liable  for  interest  from  the  date 
of  the  conversion.    Jenkins  v.  Armour,  14  B.  R.  276;  s.  c.  6  Biss.  312. 

Losses  upon  policies  of  insurance  may  be  set  off  against  money  borrowed 
from  the  insurance  company.  Drake  v.  RoUo,  4  B.  R.  680;  s.  c.  3  Biss. 
273. 

A  party  who  has  acted  under  a  deed  of  trust,  for  the  benefit  of  cred- 
itors, declared  void  as  being  contrary  to  the  provisions  of  the  bankruptcy 
act,  is  entitled  to  set  off  the  value  of  the  services  rendered  by  him  under 
such  deed  against  the  claim  for  property  that  came  to  his  hands  under  it, 
even  though  he  did  have  notice  of  the  act  of  bankruptcy  committed  by  the 
bankrupt  at  the  time  of  the  rendering  of  the  services.  Gatlln  v.  Foster, 
3  B.  R.  540;  s.  c.  1  Saw.  37;  s.  c.  1  L.  T.  B.  192. 

A  joint  claim  — that  is  to  say,  a  debt  due  to  several  joint  creditors  — 
can  not  be  set  off  against  a  debt  due  by  one  of  them.  If  a  debt  is  due  to 
A.  and  B.,  how  can  any  court  compel  the  appropriation  of  it  to  pay  the  In- 
debtedness of  A.  to  the  common  debtor,  without  committing  injustice  to- 
ward B.  ?  The  debtor  who  owes  a  debt  to  several  creditors  jointly  can  not 
discharge  it  by  setting  up  a  claim  which  he  has  against  one  of  those  cred- 
itors, for  the  others  have  no  concern  with  his  claim,  and  can  not  be  af- 
fected by  it;  and  no  more  can  one  of  several  Joint  creditors,  who  Is  sued 
by  the  common  debtor  for  a  separate  claim,  set  off  the  joint  demand  in 
discharge  of  his  own  debt,  for  he  has  no  right  thus  to  appropriate  it. 
Equity  will  not  allow  him  to  pay  his  separate  debt  out  of  the  Joint  fund. 
Gray  v.  Rollo,  9  B.  R.  337;  s.  c.  18  Wall.  629;  s.  c.  1  A.  li.  T.  (N.  S.)  195; 
Hitchcock  V.  RoUo,  4  B.  R,  690;  s.  c.  3  Biss.  276. 

If  A.  and  B.  are  indebted  upon  a  Joint  note  to  a  bankrupt  insurance 
company,  and  B.  and  O.  have  a  Joint  claim  for  a  loss  under  a  policy  issued 
by  the  company,  the  claim  under  the  policy  can  not  be  set  off  against 
the  note,  for  there  is  neither  a  mutual  debt  nor  a  mutual  credit.  Gray 
V.  RoUo,  9  B.  R.  337;  s.  c.  18  Wall.  629;  s.  c.  1  A.  L.  T.  (N.  S.)  195. 

The  set-off  can  not  be  allowed  in  such  a  case,  even  though  the  liability 
on  the  note  is  several  as  well  as  joint,  and  C.  consents  to  the  set-off. 
Ibid. 
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A  Joint  indebtedness  may  be  proved  and  set  off  against  the  estate  at 
either  of  the  Joint  debtors  who  may  become  banltrupt,  and  the  fact  tliat 
it  may  be  subject  to  be  marshaled  malves  no  difTerence.  The  joint  debtors 
are  severally  liable  in  solido  for  the  whole  debt.  Gray  v.  RoHo,  9  B.  R. 
337;  s.  c.  18  Wall.  029;  s.  c.  1  A.  L.  T.  (N.  S.)  195;  Tucker  v.  Oxley,  5 
Cranch,  34;  s.  c.  1  Cranch  O.  C.  419.  Contra,  Wright  v.  Foster,  3  McLean, 
229. 

The  partnership  is  a  different  thing  from  the  partners  themselves,  and 
the  debts  of  the  firm  are  different  in  character  from  other  joint  debts, 
A  joint  debt  incurred  by  all  the  partners  can  not  l>e  set  off  against  a  de- 
mand of  the  firm  upon  the  creditor  who  holds  the  joint  obligation.  An 
illegal  claim  can  not  be  set  off.  Forsyth  v.  Woods,  5  B.  R.  78;  s.  c.  11 
Wall,  484. 

An  unliquidated  demand  against  the  banlvnipt,  as  supercargo,  for  vio- 
lating his  instructions  in  not  li coping  the  vessel  insured,  can  not  be  set 
off  against  a  demand  for  wages  due  to  him  and  moneys  advanced  by  him. 
Brown  v.  Cumming,  2  Caiues,  33. 

A  demand  against  tlie  baulvrupt  which  has  arisen  since  the  bankruptcy 
can  not  be  set  off'  against  the  assignee.  Barclay  v.  Carson,  2  Hay  (N.  C.^ 
243. 

A  bond  due  from  the  banlcrupt  can  not  be  set  off  against  a  note  made 
after  the  commencement  of  tlie  proceedings  in  baulvruptcy,  and  passed 
by  the  payee  to  the  assignee.     ;Mclver  v.  Wilson,  1  Cranch  C.  C.  423. 

Wlien  a  plaintiff  becomes  baulvrupt,  tlie  defendant  may,  even  in  tlie 
State  courts,  i)lead  any  set-off  which  the  bankruptcy  law  allows.  Hunt 
V.  Holmes.  KJ  B.   R.  lol. 

A  consignee  who  lias  received  goods  for  sale  in  excess  of  the  advances 
made  tliereon.  may  liold  such  goods  as  a  set-off  against  notes  of  the  bank- 
rupt.  purcliascd  ])y  lilin  in  good  faith,  witliout  suspicion  of  the  consignor's 
insolvency.     (Joculricli  v.   Dobson,  4o   ('(Min.  .^i7(J. 

A  court  of  eiiuity  will  not  interfere  by  injunction  to  enforce  a  set-off, 
whero  llic  debt  has  been  bought  aftor  insnlyoiicy  on  a  speculation  as  to 
the   probable   dividend.     Hunt    v.    llolims.    Ki    B.    K.    101. 

A  cre(lit(>r  wlio  n'ci'ivi's  his  <'oni|»osiiiou  nn<ler  a  resolution,  thereby 
waives  his  right  to  s«'t  off  the  original  dol)t  against  a  judgment  subse- 
quently recovered  np<iu  a  cause  of  action  whicli  existed  prior  to  the  coiu- 
loencrinent  of  lin'  pi-ocecdiiius  in  bankruptcy,     lliid. 

If  a  party  fails  lo  plead  the  set-off.  he  can  not  obtain  relief  in  equity 
after  Judgment  is  rendered  against   him.     Ibid. 

If  the  mortiragor  sets  iij)  a  c<uinterclaini  in  an  action  lu'ought  by  an 
assignee  to  fereclese  a  niortgngi',  tlie  assignee  can  not  raise  the  objection 
that  it  is  barred  by  the  statute  of  lindtatiens.  if  it  was  not  so  barred  at 
the  time  of  the  cotunu  nc»'inent  «>f  tlie  iiroceedini.rs  in  bankruptcy.  Van 
Sachs  V.   I\ret/.,  IT  N.   V.  Siipi*.  !Ci. 

If  a  partner  s(>lls  liis  Intei'est  in  real  esi.jte  lu'ld  by  the  firm  to  another. 
jin<l  takes  a  niortLiaii-c  tliereon  t<>  secui-e  the  i«aynu^nt  of  the  purchase 
money,  lie  will  be  einiiled  to  i)!-iorily  over  the  ci'p<litors  of  a  new  firm, 
conii;osed  (if  his  copartner  and  the  i)urehaser.  whose  capital  consists  in 
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part  of  Buch  real  estate,  although  the  debts  of  the  old  firm  are  paid  in 
a  large  part  with  moneys  due  from  the  new  firm.  Nor  are  his  rights 
affected  by  a  subsequent  release  of  the  mortgage  and  the  taking  of  a  new 
one,  in  order  to  give  priority  to  another  mortgage  then  made  to  another 
by  the  firm,  for  the  new  mortgage  is  a  mere  continuation  of  the  first  one. 
Beecher  v.  Stevens,  43  Conn.  587. 

Under  the  laws  of  Colorado  a  creditor  obtains  a  lien  upon  the  property 
of  the  debtor  by  a  delivery  of  the  fl.  fa.  tx>  the  sheriff.  Bartlett  v.  Russell, 
24  Pitta  L.  J.  206;  s.  c.  9  C.  U  N.  377. 

The  right  of  a  creditor  to  a  Hen  is  a  strict  legal  right,  and  must  stand 
or  fall  by  the  statute  which  gives  it.  In  a  controversy  with  the  assignee 
there  are  no  equities  in  favor  of  the  creditor.  In  re  Hamilton  Boyd,  16 
B.  R.  137;  B.  c.  9  a  li.  N.  385. 

If  a  Judgment  against  two  persons  provides  that  it  may  be  enforced 
against  the  property  of  one  and  the  Joint  property  of  both,  the  Judg- 
ment can  not  become  a  lien  on  the  property  of  the  other.    Ibid. 

To  create  a  lien  the  docket  of  a  Judgment  must  be  complete  in  itself, 
and  can  not  be  aided  by  reference  to  the  Judgment  or  other  proceedings 
in  the  action.    Ibid. 

A  docket  entry  which  consists  of  mere  abstract  numbers,  without  any 
mark  to  indicate  dollars,  is  not  sufiicient  to  create  a  lien.    Ibid. 

If  the  Judgment  is  for  gold  coin,  it  must  be  so  docketed.    Ibid. 

If  a  creditor  who  holds  the  guaranty  of  the  firm  for  the  debt  of  another, 
obtains  Judgment  and  makes  the  money  out  of  the  firm  assets,  one  partner 
is  not  entitled  to  a  lien  on  the  individual  estate  of  his  copartner  by  right 
of  subrogation  to  the  creditor.    In  re  G.  W.  Smith,  16  B.  R.  113. 

A  party  who  has  funds  in  his  hands,  arising  from  the  sale  of  goods,  may, 
in  an  action  of  assumpsit  therefor,  set  off  a  claim  held  by  him  against  the 
bankrupt,  although  the  goods  were  shipped  to  him  under  a  special  contract, 
that  the  proceeds  should  be  applied  to  another  purpose,  and  not  to  such 
claim  so  held  by  him.    Marks  v.  Barker,  1  Wash.  178. 

If  a  party  who  had  Joined  with  the  bankrupt  in  sending  a  vessel  on  a 
voyage,  where  he  retained  the  government  of  the  adventure,  subsequently 
indorsed  for  the  bankrupt  without  a  special  agreement  that  he  should  hold 
the  bankrupt's  share  in  the  venture  as  security,  he  can  not  claim  to  retain 
the  proceeds  of  the  venture  to  reimburse  himself  for  moneys  paid  on  the 
indorsements,  especially  if  the  cargo  did  not  come  into  his  possession  until 
after  the  commencement  of  the  proceedings  in  bankruptcy.  Tunno  v. 
Bethune,  2  Dessau.  285. 

If  a  party  takes  a  deed  of  land  in  his  own  name,  and  subsequently  loans 
his  notes  to  the  person  for  whose  benefit  he  holds  the  title,  he  may  retain 
the  land  until  the  notes  are  paid.    Frazer  v.  Hollowell.  1  Binn.  126. 

A  debt  payable  in  future  can  be  set  off  against  a  debt  payable  in 
praesenti.  Though  there  are  not  debts  mutually  "payable  between  the 
parties,  there  are  mutual  credits,  and  the  case  is  within  the  equity  of  the 
statute.  In  re  City  Bank,  6  B.  R.  71;  s.  c.  4  C.  L.  N.  81;  Drake  v.  Rollo, 
4  B.  R.  689;  s.  c.  3  Biss.  273. 

A  claim  for  unliquidated  damages  can  not  be  set  off  by  the  bankrupt 
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against  the  claim  of  a  creditor.     The  creditor  has  the  right  to  prove  his 
claim  in  full.    In  re  Ome,  1  B.  R.  57;  s.  c.  1  Ben.  361. 

Quaere,  Can  a  party,  by  way  of  defense  to  an  action  by  the  assignee, 
plead  and  set  off  a  claim  which  has  been  once  presented  for  proof,  and 
rejected?  Catlln  v.  Foster,  3  B.  R.  540;  s.  c.  1  Saw.  37;  s.  e.  1  D.  T.  B. 
192. 

When  the  assignee  brings  an  action  upon  a  demand  due  to  the  banl^- 
rupt,  the  defendant  may  plead  a  set-off  to  more  or  less  of  such  demand, 
although  the  same  has  not  been  proved  and  presented  to  the  assignee,  and 
rejected  by  the  judge,  and  apix'al  talcen  to  the  circuit  court.     Ibid. 

A  party  has  the  right  to  have  his  credit  for  a  deposit  in  a  bankrupt 
banl£  set  off  against  his  indebtedness  as  indorser  upon  a  note  held  by  the 
banl^  and  duly  protested.  And  if  the  parties  before  banliruptcy  do  what 
the  law  allows,  and  the  indorser  thus  talies  up  the  note,  it  can  not  be  re- 
covered from  him.     Winslow  v.  Bliss,  2  Lans.  220. 

A  bank  may  set  off  the  amount  due  on  a  protested  draft,  against  a  de- 
posit made  liy  the  banl^rupt,  and  need  not  pay  such  deposit  to  the  assignee. 
In  re  H.  Tetrie,  7  B.  IL  332. 

Any  collections  in  excess  of  the  advances  for  wliich  they  w^ere  specifi- 
cally pledged,  made  after  the  commencement  of  proceedings  in  bankruptcy, 
are  collections  for  the  account  of  the  assignee,  and  as  to  them  no  right  of 
set-off  exists.  Clark  v.  Iseliu,  9  B.  R.  ID;  s.  c.  11  B.  R.  337;  s.  a  10  Blatch. 
204;  s.  c.  21  Wall.  300. 

A  creditor  is  entitled  to  retain  money  due  to  the  bankrupt  and  apply  it 
to  his  claim,  although  he  has  attempted  to  obtain  a  preference  thereon,  for 
the  debt  is  a  valid  debt  against  the  bankrupt,  although  it  can  not  be 
proved,  and  the  law  allows  and  re(iuires  the  set-off.     Ibid. 

A  creditor  wlio  has  received  and  sold  the  goods  of  the  bankrupt  under  an 
agreement  to  aucouut  for  the  same  to  a  oonunittee  of  creditors  can  not  set 
off  the  balance  due  from  hinj  on  the  special  account  against  the  general 
balance  dut^  him  from  tlu^  en  ditor.     In  re  Troy  Woolen  Co.,  8  B.  R.  412. 

A  claim  i)nr<'hase(l  before  the  tiling  of  the  petition  in  voluntary  cases,  or 
before  the  act  of  bankruptcy  np<m  wliich  the  adjudication  was  made  in 
involuntary  cases  may  l>e  set  off.  altliougli  the  purchaser  knew  that  the 
debtor  was  insolvent,  llovey  v.  Home  Ins.  Co.,  1(>  B.  R.  224;  13  A.  L. 
Reg.  r.ll;  in  re  City  liank.  r»  li.  II.  71:  s.  c.  4  C.  L.  N.  SI.    Contra,  Hitchcock 

V.  Roiio,  i  H.  ]{.  «;iM);  s.  c.  :;  r.iss.  27(;. 

A  consent  to  an  assivi'nnient  of  an  open  account  given  after  the  commis- 
sion of  the  act  of  ]):inkrui)t(y.  but.  iicfore  the  tiling  of  the  petition  against 
the  delKor,  does  nut  confer  any  liigher  or  better  rights  uiwn  the  holder. 
Rollins  V.  Twilcliell.  14  H.   11.  -joi. 

A  chose  in  a<ii(»n  ^^  lii<  li  is  not  nc,u:oiiable,  and  on  which  the  a»ssignee 
must  sue  in  liie  name  of  the  assiL:rH>r.  <l«»es  uiA  by  assignment  become  a 
mutual  debt  or  credit  in  llie  liaiids  of  tlie  assiirnee,  so  as  to  l>e  a  matter  of 
Sit  off.     Ibid. 

A  party  wlio  takes  ;i  nomiiiMl  transfer  of  :i  claim  will  be  deeuuHl  to  l>e 
trustee  for  tlie  <»wncr,  and  can  not  set  it  oiT  ai^ainst  a  claim  due  by  him 
to  the  estat(\     In  re  Lane,  lUvtt  ^:  Co..  i:i  B.  R.  -J3. 
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If  a  debtor  makes  an  assignment,  and  afterward  becomes  bankrupt,  an 
agreement  made  between  him  and  one  member  of  a  firm  before  the  aa- 
Blgnment  that  a  debt  due  to  him  by  the  pai-tner  should  be  set  off  against 
a  debt  due  by  him  to  the  firm,  can  not  avail  where  the  other  partners  only 
assent  to  It  after  the  assignment,  and  some  only  after  the  commencement 
of  the  proceedings  in  bankruptcy,    aark  v.  Sparhawk,  2  W.  N.  115. 

A  set-off  may  be  allowed  against  the  Indorsee  of  a  note  who  took  it  after 
the  commencement  of  proceedings  in  bankruptcy  against  the  maker,  and 
with  notice  thereof,  whether  the  note  was  due  or  not  at  the  time  of  the 
Indorsement,  for  the  filing  of  the  petition  was  legal  notice  that  wherever 
mutual  debts  subsisted  between  the  bankrupt  and  his  creditors,  the  right 
of  set-off  attached.  Humphries  v.  Blight,  4  Dall.  370;  s.  c.  1  Wash,  a 
O.  44. 

A  person  who  purchases  the  bankrupt*s  note  while  the  proceedings  In 
bankruptcy  are  pending  must  be  deemed  to  have  constructive  notice  of 
those  proceedings,  and  is  not  a  bona  fide  purchaser.  He  succeeds  merely 
to  the  rights  of  the  creditor,  and  can  not  set  the  note  off  against  a  claim 
due  by  him  to  the  bankrupt.  Smith  v.  Brinkerhoff,  6  N.  Y.  305;  a.  c.  IS 
Barb.  619. 

A  party  can  not  set  off  checks  of  the  bankrupt  held  by  him  against  his 
own  note,  unless  he  proves  that  he  had  possession  of  the  checks  at  the 
time  of  the  commencement  of  proceedings  in  bankruptcy,  and  upon  this 
point  the  burden  of  proof  rests  on  him',  because  his  defense  consists  of  a 
particular  fact  of  which  he  is  supposed  to  be  counusant.  It  would  be 
unjust  if  one  person  who  happened  to  be  indebted  to  another  at  the  time 
of  the  bankruptcy,  were  permitted  by  any  intrigue  between  himself  and  a 
third  person  so  to  change  his  own  situation  as  to  diminish  or  totally  de- 
stroy the  debt  due  to  the  bankrupt  by  an  act  ex  post  facto.  Such  an  act 
would  be  a  fraud  on  the  equality  of  the  bankruptcy  act  Ogden  v.  Cowley, 
2  Johns.  274. 

A  party  who  goes  Into  a  court  of  equity  to  have  an  assigned  claim  al- 
lowed as  a  set-off,  must  show  that  he  is  more  than  the  nominal  owner. 
Hitchcock  V.  Rollo,  4  B.  R.  690;  a.  c.  3  Blss.  276. 

If  the  debt  owing  to  the  bankrupt  is  not  yet  due,  the  creditor  may  file 
a  bill  in  equity  to  obtain  the  set-off.  Drake  v.  Rollo,  4  B.  R.  689;  s.  c.  3 
Blss.  273. 

The  bankruptcy  of  the  payee  of  a  note  taken  for  a  debt  due  to  his 
principal  will  not  affect  the  right  of  the  maker  to  such  offsets  as  he  ac- 
quired under  the  honest  belief  that  the  payee  was  the  owner  of  the  note. 
Yarborough  v.  Wood,  42  Tex.  91. 

Proving  the  entire  debt  in  the  proceedings  in  bankruptcy  witliout 
offering  to  abate  the  claim  by  any  set-off  which  the  creditor  may  have, 
is  a  waiver  of  the  right  to  do  so,  and  an  election  to  proceed  on  such  claim 
alone  in  the  bankruptcy  proceedings,  and  the  subsequent  assertion  of  part 
of  the  same  debt  by  a  plea  of  set-off  In  an  action  against  the  creditor  is 
equivalent  to  the  prosecution  of  an  original  suit  upon  the  claim,  against 
the  prohibition  of  the  bankruptcy  law.  Brown  v.  Farmers*  Bank,  6  Bush, 
198;  RusseU  v.  Owen,  15  B.  B.  322;  s.  c.  61  Mo.  185. 
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Act  of  1898,  Ch.  3,  §  5.  Two  Partnership,  or  Individual  and 
Partnership  Estates. —  (g)  The  court  may  permit  the  proof  of  the 
claim  of  the  partnership  estate  against  the  individual  estates,  and 
vice  versa,  and  may  marshal  the  assets  of  the  partnership  estate  and 
individual  estates  so  as  to  prevent  preferences  and  secure  the  equi- 
table distribution  of  the  property  of  the  several  estates. 

Act  of  18G7,  §  5074.  When  the  bankrupt,  at  the  time  of  ad- 
judication, is  liable  upon  any  bill  of  exchange,  promissory  note,  or 
other  obligation  in  respect  of  distinct  contracts  as  a  member  of  two 
or  more  firms  carrying  on  separate  and  distinct  trades,  and  ha\ing 
distinct  estates  to  be  wound  up  in  bankru})tcy,  or  as  a  sole  trader 
and  also  as  a  member  of  a  firm,  the  circumstance  that  such  firms 
are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not 
prevent  i)ro()f  and  receipt  of  dividend  in  respect  of  such  distinct 
contracts  against  tlie  estates  rcsj)ectively  liable  upon  such  contracts. 

SUituto  revised  —  March  2,  18G7,  oh.  17G,  §  21,  14  Stat.  526. 

Two  ehisses  of  persons  are  meutiuiie<l  as  embraceil  iu  this  provision,  to 
wit:  1st,  any  l>anknii)t  liable  iiiH>n  any  l>ill  of  exehaujre,  promissoi*y  note, 
or  other  oMijratioii,  in  n^si)ect  to  distinct  contracts,  as  a  member  of  two 
or  more  firms  carrying;  ou  s<»parate  and  distinct  trades,  and  having  dis- 
tinct estates  to  i)e  wound  ui>  in  l^anlvruptcy;  2d,  or  as  a  sole  tradei*  and  also 
as  a  member  of  a  linn.  C^)nsidered  separately,  the  ftnst  i>art  of  the  clause 
would  afford  stn»n^  support  to  the  jm^posiUon  tliat  the  term  sole  trader 
is  us(m1  in  a  technical  sense;  but  the  wh(»le  clause  must  1k^  constnied  to- 
gether, and  the  last  part  provides  that  tlie  circumstance  tliat  such  linns 
are.  in  wliole  or  iu  i)art,  composed  of  the  same  individuals,  or  that  the 
sole  contractor  is  also  one  of  the  .joint  contractors,  shall  not  prevent  such 
proof,  and  tlie  rei-eipt  <tf  (lividen<ls,  and  tlius  shows  that  the  term  sole 
trader  is  not  used  in  a  teilmical  sense,  and  that  its  meaning  was  intendnl 
to  be  enlaru-ed  by  the  latter  part  (»f  tlie  clause.  Emery  v.  Canal  Nat'l. 
Bank,  7  H.  K.  217;  s.  c.  ,"  L.  T.  H.   110. 

Act  or  1S!)S,  (  ir.  H  ^  ^^^>.    Voters  at  Meetings  of  Creditors. — 

(a)  Creditor^  sliall  |»:iss  iipcn  ninttcr  siil'iiiitlcd  to  tliom  at  their 
nicctiniis  l»v  a  mnjnrily  vnie  in  imiiil)cr  and  amount  of  claims  of  all 
creditors  who>(^  claiiii^  liave  been  allowed  and  are  })re?ent,  exco]it 
as  licrcin  (>tlicr\\i>c   pi'ovided. 

(1))  r'rc(1itor>  holding-  claims  \\lii.h  arc  secured  or  have  priority 
<]];\\]  not,  in  respect  to  sndi  daiins.  be  entitled  to  vote  at  creditors' 
nieeiiiio-^,  lM^r  A\',\V\  <uch  Claims  l>e  counted  in  compntin.ir  either  the 
niurJjcr  of  creditors  ur  the  amount  uf  ilieir  claims,  unless  the  amounts 
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of  such  claimfi  exceed  the  values  of  such  securities  or  priorities,  and 

then  only  for  such  excess. 

§  57.    Proof  and  Allowance  of  Claims. —  (e)  Claims  of  secured 

creditors  and  those  who  have  priority  may  be  allowed  to  enable  such 

creditors  to  participate  in  the  proceedings  at  creditors'  meetings  held 

prior  to  the  determination  of  the  value  of  their  securities  or  priorities, 

but  shall  be  allowed  for  such  sums  only  as  to  the  courts  seem  to  be 

owing  over  and  above  the  value    of    their  securities  or  priorities. 
*     *     * 

Act  of  1898,  Ch.  4,  §  67.  *  *  *  Value  of  Securities.— 
(h)  The  value  of  securities  held  by  secured  creditors  shall  be  de.ter- 
mined  by  converting  the  same  into  money  according  to  the  terms 
of  the  agreement  pursuant  to  which  such  securities  were  delivered 
to  such  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  and 
the  amount  of  such  value  shall  be  credited  upon  such  claims,  and 
a  dividend  shall  be  paid  only  on  the  unpaid  balance. 

Ch.  1,  Sec.  1.  *  *  *  Secured  Creditor.— (23)  "Secured 
creditor  "  shall  include  a  creditor  who  has  security  for  his  debt  upon 
the  property  of  the  bankrupt  of  a  nature  to  be  assignable  under  this 
Act,  or  who  owns  such  a  debt  for  which  some  indorser,  surety,  or 
other  persons  secondarily  liable  for  the  bankrupt  has  such  security 
upon  the  bankrupt's  assets. 

After  adjudication,  a  creditor  holding  a  mortgage  for  $15,000  on  bank- 
rupt's real  estate  had  it  sold  at  auction,  and  purchased  it  for  himself,  for 
$142.50,  and  proved  for  residue  of  mortgage  as  an  unsecured  claim.  Proof 
allowed  over  objections,  and  he  was  permitted  to  vote  for  assignee, 
whereby  a  majority  in  value  of  the  creditors  was  obtained.  Held,  no  such 
mode  of  ascertaining  value  of  mortgaged  security  is  recognized  by  the 
bankruptcy  act;  that  the  register  had  no  authority  to  admit  the  proof,  and 
allow  the  vote  against  objection,  and  that  the  choice  of  assignee  under 
such  circumstances  was  irregular.    In  re  W.  R.  Hunt,  17  B.  R.  205. 

Where  the  former  assignee  of  the  bankrupt,  a  second  mortgagee,  was 
made  a  party  defendant  in  a  suit  to  foreclose  the  first  mortgage,  and  died 
after  entry  of  decree  pro  confesso,  but  before  final  decree,  and  the 
successor  was  not  made  a  party  to  the  suit,  a  sale  will  not  affect  the  second 
mortgage,  and  the  assignee  wUl  be  permitted  to  redeem.  Avery  v. 
Ryerson,  16  B.  R.  289. 

Where  secured  creditor  has  secured  his  claim  without  stating  fact  of 
its  being  secured,  and  has  received  a  dividend  thereon,  if  those  interested 
in  the  distribution  of  the  estate  do  not  take  advantage  of  the  forfeiture  of 
the  security  caused  thereby,  third  parties,  not  being  so  interested,  have  no 
standing  to  do  so.    Bassett  v.  Baird,  17  B.  R.  177. 
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Act  of  1898,  Ch.  3,  §  5.  Two  PartnersMp,  or  Indindnal  and 
Partnership  Estates. —  (g)  The  court  may  permit  the  proof  of  the 
claim  of  the  partnersliip  estate  against  tlie  individual  estates,  and 
vice  versa,  and  may  marshal  the  assets  of  the  partnership  estate  and 
individual  estates  so  as  to  prevent  preferences  and  secure  the  eqiii- 
table  distribution  of  the  pro})erty  of  the  several  estates. 

Act  of  18G7,  §  5074.  When  the  bankrupt,  at  the  time  of  ad- 
judication, is  liable  upon  any  bill  of  exchange,  promissory  note,  or 
other  obligation  in  resi)ect  of  distinct  contracts  as  a  member  of  two 
or  more  firms  carrying  on  separate  and  distinct  trades,  and  ha^ing 
distinct  estates  to  be  wound  up  in  bankruptcy,  or  as  a  sole  trader 
and  also  as  a  member  of  a  firm,  the  circumstance  that  such  firms 
are  in  whole  or  in  })art  ccmiposed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  joint  contractors,  shall  not 
prevent  proof  and  receipt  of  dividend  in  respect  of  such  distinct 
contracts  against  tlie  estates  respectively  liable  upon  such  contracts. 

Statute  revised  —  March  U,  1S<57,  ch.  170,  §  21,  14  Stat.  r)26. 

Two  classics  of  persous  are.  iiieutioiuMl  as  embraced  iu  this  provision,  to- 
wit:    1st,  any  bankrupt  liable  ui>on  any  bill  of  exchanjre.  promissory  note, 
or  other  ol)lljj:ution,  in  respect  to  distinct  contracts,  as  a  member  of  two 
or  more  flrins  earning?  on  separate  and  distinct  trades,  and  having  dis- 
tinct estates  to  be  wound  up  in  l»ankrui)tcy:  lid,  or  as  a  sole  tradei*  and  al^jo 
as  a  member  of  a  tirni.    (.'onsidered  sepnnitely,  the  tii*st  part  of  the  clau?-e 
would  afl'ord  stn>nj:  supiMirt  to  the  proposition  that  the  term  sole  trader 
is  used  in  a  tcclinical  sense;  l)ut  the  whole  clause  must  l>e  constnied  Uh- 
getluT.  and  the  last  jiart  provides  lliat  tlie  circumstanco  that  such  tirms 
are.  in  wliole  or  in  part,  composed  o\'  tlie  same  individuals,  or  that   the 
sole  contractor  is  also  one  of  the  j'nnt  contractors,  sliall  not  prevent  such 
proof,  and  the  re<eipt  of  dividends,  and  thus  shows  that  the  term  sole 
tradiM-  is  not  used  In  a  technical  scmisc.  and  that  its  meaning  was  intendeil 
to  bi»  eiilarucd  by  the  latter  part  of  the  clause.    Emery  v.  CUual  Nafl. 
Hank,  7  H.  H.  IMT;  s.  c.  ."»  L.  T.  Ji.  110. 

A(T  OF  is!is,  C'Ti.  (•).  ii  T)!).    Voters  at  Meetings  of  Creditors. — 

(a)  ('rc(]il(»rs  sliall  j'.i^s  ii|H»n  mailer  .^iil.'iiiittcd  to  them  at  their 
Tii(M'1ini:s  !»v  a  majni-itv  v<>1e  in  iiiiiii1>cr  and  amount  of  claims  of  all 
creditor^  wli'we  (  laim-   liave   Ix'cii   allowed   and   are   present,  excej't 

as    llcreiTl    otberwi-e    ]»r"vide(l. 

(1.)  Crediiors  linldini:-  claims  which  arc  secured  or  have  priority 
sliall  not.  ill  rcsjieci  to  such  daints.  he  cniitlcd  to  vote  at  creditors' 
nMM-tiTiL'--.  Ti"r  <hal!  sndi  claims  he  cniinted  in  comynitin^c:  either  the 
numher  of  ercdiiuiv  or  the  amount  of  ilicir  claims,  unless  the  amounts 
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of  such  claims  exceed  the  values  of  such  securities  or  priorities,  and 

then  only  for  such  excess. 

§  57.    Proof  and  Allowance  of  Claims. —  (e)  Claims  of  secured 

creditors  and  those  who  have  priority  may  be  allowed  to  enable  such 

creditors  to  participate  in  the  proceedings  at  creditors'  meetings  held 

prior  to  the  determination  of  the  value  of  their  securities  or  priorities, 

but  shall  be  allowed  for  such  sums  only  as  to  the  courts  seem  to  be 

owing  over  and  above  the  value    of    their  securities  or  priorities. 
*     *     * 

Act  of  1898,  Ch.  4,  §  57.  ♦  ♦  ♦  Value  of  Securities.— 
(h)  The  value  of  securities  held  by  secured  creditors  shall  be  de.ter- 
mined  by  converting  the  same  into  money  according  to  the  terms 
of  the  agreement  pursuant  to  which  such  securities  were  delivered 
to  such  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  and 
the  amount  of  such  value  shall  be  credited  upon  such  claims,  and 
a  dividend  shall  be  paid  only  on  the  unpaid  balance. 

Ch.  1,  Sec.  1.  ♦  ♦  ♦  Secured  Creditor.— (23)  "Secured 
creditor  "  shall  include  a  creditor  who  has  security  for  his  debt  upon 
the  property  of  the  bankrupt  of  a  nature  to  be  assignable  under  this 
Act,  or  who  owns  such  a  debt  for  which  some  indorser,  surety,  or 
other  persons  secondarily  liable  for  the  bankrupt  has  such  security 
upon  the  bankrupt's  assets. 

After  adjudication,  a  creditor  holding  a  mortgage  for  $15,000  on  bank- 
rupt's real  estate  had  it  sold  at  auction,  and  purchased  it  for  himself,  for 
$142.50,  and  proved  for  residue  of  mortgage  as  an  unsecured  claim.  Proof 
allowed  over  objections,  and  he  was  permitted  to  vote  for  assignee, 
w  hereby  a  majority  in  value  of  the  creditors  was  obtained.  Held,  no  such 
mode  of  ascertaining  value  of  mortgaged  security  is  recognized  by  the 
bankruptcy  act;  that  the  register  had  no  authority  to  admit  the  proof,  and 
allow  the  vote  against  objection,  and  that  the  choice  of  assignee  under 
such  circumstances  was  irregular.    In  re  W.  R.  Hunt,  17  B.  R.  205. 

Where  the  former  assignee  of  the  bankrupt,  a  second  mortgagee,  was 
made  a  party  defendant  in  a  suit  to  foreclose  the  first  mortgage,  and  died 
after  entry  of  decree  pro  confesso,  but  before  final  decree,  and  the 
successor  was  not  made  a  party  to  the  suit,  a  sale  will  not  affect  the  second 
mortgage,  and  the  assignee  will  be  permitted  to  redeem.  Avery  v. 
Ryerson,  16  B.  R.  280. 

Where  secured  creditor  has  secured  his  claim  without  stating  fact  of 
Its  being  secured,  and  has  received  a  dividend  thereon,  if  those  interested 
In  the  distribution  of  the  estate  do  not  take  advantage  of  the  forfeiture  of 
the  security  caused  thereby,  third  parties,  not  being  so  interested,  have  no 
standing  to  do  so.    Bassett  v.  Baird,  17  B.  R.  177. 
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Under  tlie  law  of  1867,  It  was  held  that  a  creditor  having  a  lien  upon  the 
bankrupt's  estate  may  decline  to  appear  In  the  bankruptcy  court,  in  "which 
case  he  will  be  unafifected  by  the  proceedings,  unless  the  proper  steps  are 
taken  to  sell  the  estate  clear  of  all  incumbrances;  or  he  may  elect  to  prove 
his  debt  in  the  bankruptcy  proceedings,  and  rely  upon  his  security,  and 
such  action  will  be  a  waiver  of  his  right  to  institute  any  suit  or  proceeding 
in  any  way  inconsistent  with  such  election.  Spilman  t.  Johnson,  16  B.  R. 
145. 

As  to  bankrupt  and  his  wife,  the  bankruptcy  proceedings  do  not  divest 
the  State  court  of  jurisdiction  of  an  action  to  foreclose  a  mortgage  given 
by  them,  and  the  creditor  whose  claim  is  secured  by  a  mortgage  may, 
after  having  proved  liis  claim,  and  upon  leave  of  the  court,  foreclose  in 
State  court,  if  the  assignee  does  not  object.  McHenry  v.  La  Soci^t^ 
Frangaise.  16  B.  U.  385. 

A  firm  creditor  holding  mortgage  security  upon  the  separate  estate  of  one 
of  the  partners  may  prove  his  whole  debt  against  the  joint  estate,  without 
valuation  or  sun*ender  of  the  security,  even  tliough  the  individual 
schedules  of  the  partner  whose  separate  estate  is  thus  mortgaged  do  not 
show  that  he  holds  individual  debts.     In  re  Thomas  &  Sivyer,  17  B.  R.  54. 

Where  a  suit  against  a  bankrui)t  to  enforce  a  lien  is  pending  at  time  of 
the  adjudication,  the  Hen  creditor  may,  before  auj*  final  disiX)sition  of 
siu'h  suit,  prove  liis  demand  in  tlie  V)ankruptcj'  court,  and  have  it  allowed 
as  a  lien  claim,  with  all  tlie  riglits  and  privileges  lielonging  to  it  under  tbe 
bankruptcy  law.     Buckuam  v.  Dunn  et  al.,  1(5  B.  K,  470. 

A  ci'edilor  of  the  l)aukrupt,  liolding  security  by  way  of  mortgage  upon 
real  estate,  obtaino<l  leave  of  tlie  bankruptcy  court  to  foreclose  his  mort- 
gage in  a  State  court,  sold  tlie  real  estate  umler  decree  of  foreclosure,  and 
proved  his  judgment  for  deficiency  ou  tlie  sale  as  a  claim  against  the 
estate.  On  rc-exaiiiiiiatioii  of  the  claim;  Held,  that  lie  could  not  prove  for 
his  deliclency;  that  if  lie  desired  to  do  so  he  should  have  taken  proper 
steps  to  obtain  a  valuation  of  his  security  in  the  manner  prescribeil  by  the 
law.     In  re  Ilerrick.  17  H.  U.  .'LS.!. 

Ordinary  order  granting  leave  to  foreclose  a  mortgage  upon  bankrupt's 
property  can  not  be  construtMl  as  directing  that  the  value  of  the  security 
be  ascertained  by  sale  under  decree  of  foreclosure.  The  fact  that  a  re- 
covery of  amount  of  a  inortiiage  in  the  bankruptcy  court  would  be  bur- 
dened with  greater  expensc^s  than  if  the  mortgagee  were  allowed  to  go  on 
nud  foreclose,  will  not  control  the  actions  of  ccmrt  where  it  is  obviously 
for  the  interest  of  credilors  that  the  estate  should  be  administered  in  the 
bankruptcy  court.     In  re  Dmyen,  17  B.   U.  4t)."». 

The  Bowery  Savings  Pwink  held  a  lirst  mortgage  on  property  of  the 
bankrupt,  whi<-h  was  n<)t  <ontesttMl  by  the  assignee.  It  commenced  fore- 
closure pro(M'e<liiii:s,  wlii<li  were  rostraiiUMl  by  injunction  of  the  bank- 
ruptcj-  court.  On  uioiinn  t(»  lu*  allowed  to  proc(»ed  with  the  foreclosure 
to  tlu»  entry  of  judmiicut;  Held,  (liru  tlicrc^  was  no  reason  for  allowing  it 
to  do  so,  as  its  ri^rbis  would  be  fully  scvured  on  the  distribution  of  the 
proceeds  of  sale  wluMiever  the  property  should  l>e  sold  under  direction  of 
the  court.     Ibid. 


Secured  Creditor.  495 

Where  a  secured  creditor  proved  his  debt,  bad  bis  security  appraised  and 
accepted  dividend  upon  balance  of  his  claim,  after  deducting  appraised 
value  of  the  security,  the  discharge  of  the  banlsrupt  is  no  defense  to  an 
action  on  the  security.    Streeper  v.  McKee,  17  B.  R.  419. 

Where  creditor  whose  claim  is  secured  by  mortgage  has  proved  such 
claim  in  bankruptcy  proceedings,  and  the  court  has  made  an  order,  upon 
application  of  a  prior  lienor,  permitting  the  latter  to  sell  the  premises,  and 
directing  that  the  proceeds  thereof,  beyond  the  sum  admitted  to  be  due 
on  such  prior  lien,  abide  the  further  order  of  the  court  upon  hearing  be- 
tween claimants  of  the  fund,  a  State  court  has  no  jurisdiction  after  such 
Bale  of  a  suit  to  foreclose  the  mortgage.    Levy  v.  Haake,  18  B.  R.  544. 

Act  of  1867,  §  5075.  When  a  creditor  has  a  mortgage  or  pledge  of 
real  or  personal  property  of  the  bankrupt,  or  a  lien  thereon  for  secur- 
ing the  payment  of  a  debt  owing  to  him  from  the  bankrupt,  he  shall 
be  admitted  as  a  creditor  only  for  the  balance  of  the  debt  after  de- 
ducting the  value  of  such  property,  to  be  ascertained  by  agreement 
between  him  and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in 
such  manner  as  the  court  shall  direct;  or  the  creditor  may  release 
or  convey  his  claim  to  the  assignee  upon  such  property,  and  be 
admitted  to .  prove  his  whole  debt.  If  the  value  of  the  property 
exceeds  the  sum  for  which  it  is  so  held  as  security,  the  assignee  may 
release  to  the  creditor  the  bankrupt's  right  of  redemption  therein 
on  receiving  such  excess;  or  he  may  sell  the  property;  subject  to  the 
claim  of  the  creditor  thereon;  and  in  either  case  the  assignee  and 
creditor,  respectively,  shall  execute  all  deeds  and  writings  necessary 
or  proper  to  <jonsummate  the  transaction.  If  the  property  is  not 
so  sold  or  released  and  delivered  up,  the  creditor  shall  not  be  allowed 
to  prove  any  part  of  his  debt. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  20,  14  Stat.  526.  Prior  Stat- 
utes —  April  4,  1800,  ch.  19.  §  63,  2  Stat  36;  Aug.  19,  1841,  ch.  9,  §  2,  5 
Stat.  442. 

Conatmction.'*  The  general  purpose  and  policy  of  the  act  is  to  produce 
equality  among  the  creditors  of  insolvent  debtors  with  the  exceptions  pro- 
vided for  in  the  act,  and  to  attain  that  end  its  provisions  should  in  cases 
of  extreme  doubt  be  construed  beneficially  for  the  general  unsecured  cred- 
itors.   In  re  Jaycox  &  Green,  8  B.  R.  241. 

The  term  "  lien "  comprehends  aU  privileges  and  charges  upon  the 
thing  recognized  by  local  statutes  or  long-established  usages  or  the  prin- 
ciples of  general  law.    In  re  W.  C.  H.  Waddell,  1  N.  Y.  Leg.  Obs.  53. 

A  lien  denotes  a  legal  claim  or  charge  on  property,  whether  real  or  per- 
sonal, for  the  payment  of  any  debt  or  duty.  Downer  v.  Brackett,  21  Vt 
599;  a  c.  5  Law  Bep.  392;  Storm  v,  Waddell,  2  Sandf .  Ch.  494. 
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In  the  different  States  there  are  various  securities  upon  property,  which, 
by  the  laws  of  the  respective  States,  are  as  essentially  a  lien  on  the  prop- 
erty as  those  existing  at  the  common  law.  These  liens  or  securities,  i>e- 
culiar  to  the  several  States,  are  preserved  as  well  as  common-law  liens.  It 
la  of  no  Imi)ortance  what  they  are  called,  whether  liens  or  securities  or 
anything  else.  Haughton  v.  Eustis,  5  Law  Rep.  505;  Downer  v.  Brackett, 
21  Vt  51>9;  8.  c.  5  Law    llep.  302. 

When  a  party  Is  comi)elled  to  pay  the  debt  of  a  third  person  In  order  to 
protect  his  own  rights,  a  court  of  equity  substitutes  him  in  the  place  of 
the  creditor  as  a  matter  of  course,  without  any  agreement  to  that  effect. 
Whlthed  V.  Pillsbury,  13  B.  II.  241. 

The  term  *'  has  "  is  of  broader  signification  than  the  term  holds.  Al- 
though the  holder  of  a  promissory  note,  tlie  indorser  of  which  is  secured  by 
a  mortgage  upon  the  property  of  the  bankrupt,  has  no  legal  title  or  com- 
mon-law right  to  any  mortgage,  pledge  or  lien  uiwn  the  property  of  the 
banlirupt,  whicli  can  be  dii'ectly  enforced  by  him  under  the  strict  and 
technical  rules  of  the  ccmimon  law,  yet  lie  has  in  equity  and  potentially  a 
mortgage,  pledge  or  lien,  uik)U  the  proi)erty  of  the  bankrupt  for  securing 
the  payment  of  his  debt  within  the  intent  and  meaning  of  this  provision. 
In  re  Jaycox  &  (Jreen,  8  B.  R.  241. 

A  mortgage  to  indemnify  a  surety  does  not  render  the  principal  debt  a 
secured  debt.  In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts.  L.  J. 
113. 

The  provision  in  regard  to  the  proof  of  secured  claims  applies  only  to 
securities  upon  property,  real  or  persomil,  of  the  bankrupt.  In  re  Ander- 
son, 12  B.  R.  r><)2. 

A  claim  that  is  secured  by  the  guaranty  iudoi-sement  or  collateral  lia- 
bility of  a  third  person  may  be  proved  as  unsecui'ed.  In  re  Anderson,  12 
H.  R.  r»(i2:  ill  re  Hugo  Broieh.  15  B.  R.  11;  in  re  William  M.  Lloyd,  15  B.  R. 
257;  8.  c.  24  Pitts.  L.  .T.  113. 

Every  line  of  this  section  points  most  distinctly  and  directly  to  property 
of  the  baiikriii)t.  and  only  to  property  of  tlie  bankrupt  which  the  district 
court  in  baiikrupt<-y  can  ileal  witli,  and  does  not  contemplate  the  sale  of 
propeity  of  tliinl  parties  lield  by  tlie  claiinaiit  as  siHMirity  for  his  demand. 
A  distinction  is  taken  betwiHMi  the  case  «)!'  a  security  given  to  the  creditor 
by  tli(?  bankrupt  liinisclf  of  his  own  property,  and  the  case  of  the  security 
of  a  tliird  iKTsiui  traiisf^'n-cd  to  the  cnMlitor  by  the  bankrupt  or  otherwise. 
In  tlie  foniuT  ras*-  tlie  cre<liinr  is  not  alh^wed  to  prove  his  debt  against  the 
bankrupt,  unless  lie  sniTcndcrs  ii))  tlic  security,  or  it  is  sold  with  his  con- 
sent. In  tlu'  latter  case  lie  may  prove  his  (lcl)t  in  bankruptcy  without  sur- 
renderiiii;'  the  se<Mirity  of  tlie  third  person  wliidi  he  holds,  and  may,  not- 
witlistandiutr  sn<h  proot".  pnM^ecd  to  «Miforce  his  s(»ciirity  against  such 
third  person.  i»ro\  idnl.  however,  that  lio  doi's  not  take  under  the  bank- 
ruptcy ami  llie  s<'c\irily  nmrc  than  tlie  full  amount  of  his  debt.  In  re 
(Vam,  1  l\.  R.  501:  s.  c.  1  L.  '!'.  P..  iur.  in  re  I>nnk(*rs<»n  &  Co..  12  B.  R.  413; 
s.  c.  4  Piss.  LTk".:  in  re  Samuel  11.  Pabccx  k.  '.)  Story,  .'^1)3. 

Wlirn  onr  jiartncr  plnlL'es  lii<  pro]H'rty  as  se<-iirity  for  a  firm  debt,  the 
croditnr  may  ]n'ove  liis  full  claim  auain<t  tlie  firm  without  a  valuation  of 
tlu^   s<M'nritit's,    In    re   T>u\v   et   al..   14    B.   R.   307. 
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The  holder  of  a  bill  of  exchange  which  the  bankrupt  accepted  for  tbe 
accommodation  of  the  drawer  has  the  right  to  prove  his  debt,  and  aleo  to 
proceed  against  the  drawer  by  attachment  until  he  haB  recovered  the  full 
amount  of  his  debt  The  most  that  the  assignee  is  entitled  to  is  to  have 
the  aid  of  the  court  In  having  the  attachment  suit  carried  on  to  ita  proper 
conclusion  for  the  benefit  of  the  bankrupt's  estate,  as  far  as  regards  any 
surplus  which  may  remain  after  the  creditor  has  received  from  the  divi- 
dends in  bankruptcy  and  under  the  attachment,  the  full  amount  of  his 
debt  The  creditor  Is  not  bound  to  pursue  the  attachment  suit  at  his  own 
expense,  unless  he  chooses  so  to  do,  but  he  Is  bound,  if  he  does  not  choose 
to  carry  it  on  upon  his  own  account,  to  allow  the  assignee  to  carry  it  on  for 
the  benefit  of  the  bankrupt's  estate  at  the  expense  thereof.  In  re  Samuel 
H.  Babcock,  8  Story,  396. 

What  Liens  are  Preserved.—  All  vested  legal  or  equitable  rights  and  in* 
terests  in  property  created  by  the  laws  of  the  State  are  left  undisturbed. 
But  this  still  leaves  open  the  question  whether  a  particular  claim  is  a  right 
or  interest  In  property.  If  It  is  not  it  is  not  a  lien  or  security.  In  re  Stuy- 
vesant  Bank,  9  B.  It  318;  s.  c.  10  B.  R.  399;  &  c.  49  How.  Pr.  133;  s.  c. 
12  Blatch.  179. 

There  is  no  distinction  in  the  bankruptcy  law  between  different  kinds  of 
liens.  Its  provisions  apply  equally  to  all  liens,  of  whatever  kind,  character, 
or  description.  Davis,  Assignee  of  Bittel  et  al.,  2  B.  R.  392;  Peck  v. 
Jenness,  7  How.  612. 

The  bankruptcy  act  does  not  divest  liens  acquired  and  consummated 
before  the  adjudication  of  bankruptcy.  When  it  speaks  of  the  estate  of 
the  bankrupt  It  means  such  estate  with  all  the  incumbrances  existing 
upen  it  at  the  time  of  the  bankruptcy;  in  other  words,  the  net  value  of 
the  property  after  the  liens  upon  it  are  satisfied.  In  re  Hambright,  2  B. 
R.  498;  a  c.  2  L.  T.  B.  «1;  s.  c.  1  O.  L.  N.  201. 

All  the  rightSy  and  all  the  duties  of  the  bankrupt  in  respect  to  whatever 
property,  not  expressly  excluded  from  the  operation  of  the  act  he  may 
hold  under  whatever  title,  whether  legal  or  equitable,  and  however  in- 
cumbered, pass  to  and  devolve  upon  the  assignee  at  the  date  of  the  filing 
of  the  petition  in  bankruptcy.  And  all  rights  thus  acquired  are  to  be 
enforced  by  process,  and  all  duties  thus  imposed  are  to  be  performed  under 
the  superintendence  of  the  national  courts.  No  lien  can  be  acquired  or 
enf<^ced  by  any  proceeding  in  a  9tate  court  commenced  after  the  petition 
is  filed.    In  re  Wynae,  4  R  R.  23;  s.  c.  Ohase,  227;  s.  c.  2  L.  T.  B.  lift 

The  wife's  right  of  dower  is  preserved,  and  will  prevail  against  her 
husband's  aissignee.  In  re  Angler,  4  B.  R  619;  s.  c.  10  A.  U  Reg.  190;  a  c. 
1  L.  T.  B.  48;  in  re  Balrlle,  4  B.  R.  (quarto)  103,  127;  in  re  Hester,  5  B.  R. 
286.    Oontra,  HIU  v.  Bowers,  4  Helsk.  272;  Bostlck  v.  Jordan,  7  Tenn.  370. 

A  bankrupt's  wife  has  no  Inchoate  dower  In  real  estate,  held  as  partner- 
ship asseta    Hlscock  v.  Green,  12  B.  R.  507. 

If  the  real  estate  of  the  bankrupt  is  covered  by  a  mortgage,  the  inchoate 
dower  of  his  wife  attaches  to  the  equity  of  redemption  only.    Ibid. 
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The  money  paid  to  extinguish  the  dower  of  the  bankrupt's  wife  will  be 
apportioned  to  the  parties  interested  according  to  the  amount  of  the  pro- 
ceeds which  each  is  entitled  to.  receive.  In  re  Geo.  A.  Bartenbach,  11  B.  R. 
«1;  s.  c.  2  A.  L.  T.  (N.  S.)  33. 

If  the  lien  expires  by  the  statute  of  limitations  after  the  commence- 
ment of  the  proceedings  In  bankruptcy,  the  title  of  the  assignee  becomes 
absolute.    Bruner  v.  Sherley,  27  Miss.  407. 

If  a  man  is  seized  during  coverture  of  an  equity  of  redemption,  and  the 
land  is  sold  under  the  mortgage,  his  wife  is  not  entitled,  aa  against  liis 
assignee,  to  a  dower  Intei-est  in  the  surplus  tliat  remains  after  paying  off 
the  mortgage  debt.  At  any  time  before  sale,  she  can  bring  her  bill  to 
redeem  and  protect  herself  against  an  unreasonable  refusal  on  the  part  of 
her  husband's  assignee  to  pay  the  mortgage,  especially  when  such  refusal 
is  given  with  the  intent  to  defeat  her  interest  by  suffering  a  sale  to  be 
made.  But  after  a  foreclosure  and  a  amversion  of  the  estate  into  money, 
it  is  too  late  for  an  application  on  her  part  to  share  in  the  proceeds.  She 
Is  as  much  barred  of  her  right  as  if  foreclosure  had  been  without  sale  by 
entry  for  breach  of  condition  and  lapse  of  time.  When  the  husband's 
estate  in  the  land  is  converted  into  personalty  by  a  sale  under  the  mort- 
gage. It  belongs  to  tIio<se  who  are  entitled  to  his  personal  estate.  Newhall 
V.  Savings  Bank,  101  Mass.  428. 

A  creditor,  by  filing  a  bill  in  chancery  to  reach  the  equitable  or  other 
assets  of  the  debtor,  obtains  a  lien  tliereon  froDi  the  time  of  the  service  of 
the  process.  Clarke  v.  Uist.  3  McLean,  41)4;  Fetter  v.  Cirode,  4  B.  Mon. 
482;  Storm  v.  Waddell,  2  Sniulf.  Ch.  404;  in  re  Abuer  H.  Allen,  1  X.  Y. 
I^g.  Obs.  lin;  s.  c.  .">  Law  Kep.  :MV2:  Wntkins  v.  Pinkney,  3  Edw.  Ch.  5:^3; 

Smith  V. ,  4  Edw.  Ch.  053.     Contra,  in  re  W.  U.  C.  Waddell,  1  N.  Y. 

Leg.  Obs.  53. 

The  mere  filing  of  the  bill  without  service  of  process  does  not  create  a 
Hen.    In  re  Charles  Smith,  1  Peun.  L.  J.  140. 

The  lien  acciuircHl  by  tiling  a  creditor's  bill  extends  only  to  proix^rty 
wliich  can  not  be  reached  on  execution.  Johnson  v.  Rogers,  15  B.  R,  1; 
s.  G.  14  A,  L.  J.  427. 

Until  a  receiver  is  appointed  in  the  creditor's  action,  there  is  no  lien  as 
against  chattels  tliat  are  subject  to  levy  and  sale  (m  execution  that  can 
lie  upheld  as  against  the  assiirnce.     Ibid. 

If  a  crcMlitor,  after  the  coniniencenient  of  proceedings  in  banlvruptcy. 
takes  out  an  insurance*  policy  on  the  life  of  the  bankrupt  as  security  for  the 
4lebt.  and  the  bankrupt  dies  before  any  dividend  is  made,  he  must  credit 
the  net  amount  so  n^alizcd  on  his  claim,  and  can  only  receive  a  dividend  on 
the  balance.     In  r(>  Frank   Ncwlnnd.  U  H.   K.  (V2;  s.  c.  7  Ben.  i\3. 

It  the  cre<litor.  alti-r  tlic  value  of  tlu*  i»olicy  held  by  him  as  security  has 
been  fixed  and  credited  on  his  <l<'bt.  keeps  the  policy  alive,  he  must,  in  case 
the  bankrupt  (li<^s  before  a  dividend,  <-redit  the  net  amount  so  realized  upon 
his  claim,  and  only  receive  a  dividend  for  the  balance.  He  holds  the  same 
relation  to  the  estale.  as  if  he  had  taken  out  a  new  policy.     Ibid. 

l^acli  i>ariner  lias  a  specific  lien  upnn  the  ])artnership  property  for  the 
.satisfaction  of  the  i>artiiersiiip  debt,  and  for  the  payment  of  any  surplus 
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that  may  remain  to  hita  after  the  adjustment  of  the  rights  and  equities 
between  themselves;  and  a  suit  instituted  in  a  State  court  of  equity  to 
enforce  such  lien  wherein  a  receiver  has  been  appointed,  is  not  terminated 
or  discontinued  by  the  partnership  being  adjudged  bankrupt  under  pro- 
ceedings subsequently  commenced,  but  the  suit  may  be  continued,  and  the 
property  distributed  In  the  State  court.  Clark  v.  Binninger,  3  B.  R.  518; 
B.  c.  38  How.  Pr.  341;  s.  c.  3  L.  T.  B.  49. 

The  assignment  to  the  assignee  is  for  the  benefit  of  the  creditors,  and  is 
not  affected  by  secret  unrecorded  liens.    Brock  v.  Terrell,  2  B.  R.  643. 

If  the  by-laws  of  a  bank  provide  that  no  transfer  of  stocks  shall  be  made 
BO  long  as  the  holder  is  indebted  to  the  bank,  the  bank  has  a  lien  on  the 
Btock  for  the  indebtedness  of  the  holder,  and  this  lien  is  not  waived  by 
taking  a  note  with  an  indorser.  In  re  Thomas  Morrison,  10  B.  R.  105;  s.  c. 
6  C.  L.  N.  110. 

A  national  bank  has  no  lien  on  its  stock  for  debts  due  to  it  by  the 
holder  of  the  stock.  Second  Nat'l.  Bank  v.  Nan.  State  Bank,  11  B.  R.  49; 
B.  c.  10  Bush,  367.  Oontra,  In  re  Robert  Dunkerson  &  Co.,  4  Biss.  227;  in  re 
Bigelow  et  al.,  1  B.  R.  667;  s.  c.  2  Ben.  460. 

A  banking  corporation  has  a  general  lien  on  collaterals  deposited  to 
secure  a  particular  debt,  and  may  retain  them  as  security  for  other  debts. 
In  re  Lemuel  Peebles,  13  B.  R.  149. 

The  taking  of  collaterals  expressly  as  security  for  a  particular  debt  does 
not  waive  the  lien  which  a  banking  corporation  by  its  charter  has  reserved 
on  the  shares  of  a  stockholder  for  other  debts.    Ibid. 

A  broker  who  holds  stocks  on  a  margin  is  bound  to  take  notice  of  the 
bankruptcy  of  the  buyer,  and  if  he  continues  to  hold  them  for  an  un- 
reasonable period  after  that  time  and  then  sells  them  without  notice,  he 
must  sustain  the  loss.    In  re  John  H.  Daniels,  13  B.  R.  40;  s.  c.  6  Biss.  405. 

A  tenant  of  leasehold  premises  owned  by  the  bankrupt  can  not  interfere 
between  the  owner  of  the  reversion  and  the  assignee,  and  ask  that  the 
rents  derived  from  the  tenements  shall  be  appropriated  to  the  extinguish- 
ment of  the  ground  rent  until  he  is  personally  charged  with  it.  In  re 
Mark  Banks,  1  N.  Y.  Leg.  Obs.  250;  s.  c.  5  Law   Rep.  371. 

If  a  receiver  was  authorized  to  issue  certificates  and  make  them  a  lien 
on  the  property  for  the  purpose  of  preserving  it,  the  assignee  can  not 
object  to  the  validity  of  the  lien.    Jerome  v.  McCarter,  15  B.  R.  546. 

If  the  lien  depends  upon  possession,  the  creditor  will  be  deemed  to  have 
waived  and  abandoned  it  by  a  voluntary  surrender  of  the  property  to  the 
assignee.    In  re  J.  O.  Mitchell,  8  B.  R.  47;  s.  c.  5  O.  L.  N.  271. 

In  West  Virginia,  the  State  has  a  prior  lien  for  taxes  on  all  realty.  If 
the  lien,  however,  is  for  a  debt  other  than  taxes,  the  State  is  not  entitled 
to  any  preference  over  other  creditors  of  the  same  dass.  In  re  Brand,  3 
B.  R.  324;  s.  c.  2  L.  T.  B.  66. 

The  State  of  New  York  has  a  lien  upon  the  machinery  and  tools  of  a 
contractor  which  are  used  by  him  on  the  prison  premises  for  operating  a 
contract  for  the  services  of  convicts.  In  re  Edward  Burt  et  aL,  13  B.  R, 
187;  B.  e  12  Blatch.  252. 


500  The  Bankruptcy  Law. 

If  there  are  several  Judgments,  the  priority  of  the  lien  on  the  real  estate 
is  determihed  by  the  order  in  which  the  judgments  are  obtained,  and  the 
priority  of  the  lien  on  the  personal  property  is  determined  by  the  order  of 
the  levy  of  execution.    Johnson  v.  Rogers,  15  B.  R.  1;  s.  c.  14  A.  L.  J.  427. 

A  mortgage  which  is  recorded  before  the  filing  of  a  mechanic's  lien 
claim,  is,  under  the  laws  of  New  York,  entitled  to  piriority.  Moran  v. 
Schnugg,  7  Ben.  399. 

The  assignee  is  not  entitled  to  object  to  any  mistake  in  regard  to  the 
order  of  priority  im  which  liens  are  to  be  paid  for;  he  is  only  interested  in 
the  surplus.    Jerome  v.  McCarter,  15  B.  R.  546. 

The  power  of  marshaling  assets  will  not  be  exercised  to  the  material  in- 
Jury,  or  prejudice  of  the  creditor  holding  both  funds.  In  re  Sauthoff  & 
Olson,  14  B.  R.  364;  s.  c.  8  C.  L.  N.  370;  s.  c.  3  Cent.  L.  J.  544. 

A  mere  delay  or  postponing  of  payment  Is  not  regarded  as  a  material  in- 
jury, for  the  interest  of  the  claim  is  deemed  an  adequate  compensation 
to  the  party  for  such  delay.    Ibid. 

An  action  to  foreclose  a  mortgage  is  not  a  doubtful  remedy,  and  will 
not  unreasonably  delay  the  party  or  materially  injure  or  prejudice  his 
rights.     Ibid. 

Where  a  third  party  has  assigned  his  property  to  a  creditor  to  secure  the 
debt,  he  may  require  the  creditor  to  flret  exhaust  all  the  pi-operty  of  the 
bankrupt  upon  which  he  has  a  claim  before  pix)ceeding  against  the  prop- 
erty so  assigned.    Ibid. 

Where  a  third  party  has  assigned  his  property  to  a  creditor  to  secure 
the  debt,  the  creditor  is  not  required  to  exhaust  such  secvulty  before  he 
can  enforce  his  remedies  against  the  bankrupt's  estate^ 

If  the  United  States  holds  collaterals,  it  may  assert  its  claim  against  the 
estate  without  first  exhausting  the  collaterals.  Lowis  v.  U.  S.,  13  B.  R. 
33:  s.  c.  14  B.  R.  64;  s.  c.  1)2  U.  S.  618. 

Attorney's  Lien.— An  attorney's  lien  on  the  papers  of  a  bankrupt  for 
pmfossional  senices  is  preserved.  In  re  New  York  Mail  Steamship  Co.,  2 
B.  R.  74;  in  re  Orrin  Brown,  r>  Law  Rep.  324. 

There  is  no  lien  on  any  papers  for  opposing  the  petition  in  Involuntary 
bankruptcy.    In  re  New  York  Mail  Steamship  Ca,  2  B.  R.  74. 

In  adjusting  and  liQuidatiug  sueli  a  lien  the  following  points  must  be 
ascertained: 

1.  What  suits  oiiglit  to  ])e  proceiMled  with  by  the  assignee,  either  in 
prosecution  or  defense. 

2.  What  papers  in  such  suits  are  in  the  possession  of  the  attorney, 
which  are  necessary  to  the  assiirnee  in  prosecuting  or  defending  such  suits. 

3.  The  amounts  due  and  unpaid  to  tlie  attorney  in  respect  of  professional 
services  rendered  by  liini  in  and  alunit  such  suits  .stn-erally,  which  are 
liens  on  such  papers,  and  wliich  ou^'lit  to  be  paid  to  tiie  attorney  on  the 
delivery  of  such  papers  to  tlie  assij;nee.     Ibid. 

The  statement  of  the  notes  on  the  schedule  as  part  of  the  bankrupt's 
estate  l)y  tho  attorney  is  not  a  waiver  of  his  lien  thereon.  In  re  Orrin 
Brown,   5   Law   Rep.   .".24. 
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Pled^B.—  In  order  to  constitute  a  mortgage,  the  legal  title  must  pass  to 
the  creditor.  If  the  transaction  is  merely  a  pledge,  the  creditor  will  waive 
his  lien  by  surrendering  the  possession  to  the  debtor.  In  re  Harlow,  10 
B.  R.  280. 

A  party  who  loans  money  to  a  party  on  a  note  indorsed  by  him,  does  not 
take  it  as  a  pledge.    In  re  George  S.  Weeks,  13  B.  R.  263: 

Where  a  promissory  note  is  pledged  by  a  debtor  to  secure  a  debt,  the 
special  property  of  the  pledgee  is  not  lost  by  a  redelivery  to  the  pledgor  to 
enable  him  to  collect  the  note.  Money  which  he  may  collect  thereon  is  the 
specific  property  of  the  creditor.  Clark  v.  Iselin,  9  B.  IL  19;  a  c.  11  B.  R. 
337;  s.  c.  21  WalL  360;  s.  c.  10  Blatch.  2(V4. 

If  a  note  is  in  the  possession  of  a  prior  pledgee,  an  actual  delivery  of  the 
note  to  a  subsequent  pledgee  is  not  indispensable  to  the  validity  of  the 
pledge.    In  re  William  H.  Wiley,  4  Biss.  171. 

A  past  consideration  is  a  sufficient  consideration  for^  a  pledge,  if  there 
still  remains  a  subsisting  liability.    Ibid. 

Commercial  paper  deposited  by  the  bankrupt  as  security,  is  personal 
property  within  this  clause.  If  the  bankrupt  has  indorsed  such  paper,  the 
pledgee  can  only  prove  for  the  amount  due,  for  the  bankrupt  can  not,  by 
giving  him  a  promise  for  more,  enable  him  to  prove  beyond  the  real 
debt.  Against  the  promisors  on  the  collateral  notes,  he.  can  prove  for 
the  full  amount  of  the  notes,  but  he  can  receive  in  dividends  from  both 
parties  no  more  than  his  whole  debt.  There  is  no  technical  difficulty  in 
the  way  of  this  mode  of  dealing  with  the  subject,  because  the  creditor  can 
surrender  the  principal  note  to  the  bankrupt,  and  make  his  proof  on  the 
indorsement  up  to  the  amount  of  his  debt  against  the  bankrupt,  and  he 
will  then  have  no  security  for  his  debt.  Ex  parte  Famsworth,  Lowell, 
497. 

If,  together  with  an  indoreer,  the  note  of  the  bankrupt  is  secured  by  a 
collateral  put  up  by  the  maker,  equity  will  treat  the  collateral  as  for  the 
benefit  of  the  Indorser.  The  holder  has  two  resources,  and  if  he  makes 
the  money  out  of  the  indorser  the  latter  has  an  equitable  right  to  the 
application  of  the  collateral  for  his  benefit,  or  he  may  require  in  equity 
that  the  collateral  shall  be  first  applied.  In  re  Thomas  Morrison,  10  B.  R. 
105;  s.  c.  0  a  L.  N.  110. 

A  party  with  whom  a  sum  of  money  has  been  deposited  to  indemnify 
him  SB  security  in  an  appeal  from  a  Judgment  rendered  against  the  bank- 
rupt which  is  still  pending,  may  hold  the  same  until  his  liability  is  ter- 
minated.    In  re  Buse,  3  B.  R.  215. 

If  the  fljBsignee  collects  a  note  that  has  been  pledged,  the  court  may 
direct  that  the  proceeds  shall  be  applied  to  extinguish  the  liability  of  the 
pledge.    In  re  William  H.  Wiley,  4  Biss.  171. 

A  pledgee  has  a  right  to  use  his  collaterals  either  by  sale  or  collection 
until  the  full  amount  of  his  debt  la  satisfied.  Jerome  v.  McCarter,  15  B. 
R.  546. 

An  assignee  can  not  object  that  a  pledgee  was  allowed  to  prove  for  the 
full  amount  of  a  bond  issued  by  the  bankrupt  and  delivered  to  him  as  a  col' 
lateral.    Ibid. 
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An  Irrevocable  power  of  attorney  to  transfer  stock  aa  a  security  for  a 
debt  is  not  revoked  by  the  death  of  the  attorney,  and  the  creditor  is  enti- 
tled to  the  security  as  against  the  assignee  of  the  debtor.  Llghtner  v. 
Natl  Bank,  15  B.  R.  G9;  s.  c.  82  Penn.  301. 

Vendor's  Iden.—  The  vendor's  lien  for  unpaid  purchase  money  will  pre^ 
vail  against  the  assignee  under  the  bankruptcy  law.  The  lien  is  not  ex- 
tinguished by  taking  notee,  nor  by  obtaining  Judgment  upon  the  notes. 
In  re  Perdue,  2  B.  U.  18:i;  s.  c.  2  W.  J.  279. 

The  vendor's  lien  is  pei*sonal,  and  not  assignable.  It  does  not  pass  to 
the  transferee  of  a  note  given  for  the  purchase  money.  In  re  S.  W. 
Brooks,  2  B.  K  466. 

A  vendor's  lien  is  not  waived  by  taking  a  mortgage  on  the  land  therefor, 
and  takes  precedence  over  a  judgment  lien  obtained  prior  to  the  mort- 
gage.   In  re  Bryan,  3  B.  R.   110. 

A  vendor's  lien  4s  not  waived  or  in  any  manner  affected  by  taking  a 
mortgage  upon  the  property  therefor.  In  re  Ilutto,  4  B.  R*  787;  s,  c.  1  L. 
T.  B.  226;  s.  c.  3  L.  T.  B.  197. 

A  vendor  has  no  lien  on  the  rents  for  the  unpaid  purchase  money.  Hall 
V.   Scovel.   10  B.    R.   295. 

If  the  vendor  of  land  sold  to  the  bankrupt,  collects  the  rents,  he  is  en- 
tltl'xl  to  crtHlit  them  on  the  unpaid  purchase  money.    Ibid. 

The  right  to  the  rents  of  lan<i  vests  in  the  assignee  from  the  time  of  the 
commencement  of  the  pro(vc(linp:s  in  baul<cruptcy.  and  an  agreement  that 
the  vendor  may  collect  them,  and  apply  them  to  the  unpaid  purchase 
money  is  therebj-  terminated     Ibid. 

If  the  vendoi-  of  land  still  holds  the  title,  his  claim  for  the  purchase 
money  is  secured.    In  re  William  M.  Lloyd,  15  B.  R.  257;  s.  c.  24  Pitts.  L.  J. 

113. 

Mechanics'  Liens.—  The  laws  of  Massachusetts,  Oregon,  New  Jersey, 
Pennsylvania,  Nevada,  and  Wisconsin  create  a  lien  as  scmn  as  the  lal>or  is 
l>erfornHHl,  or  the  material  furnished  and  used,  but  declare  that  it  shall 
be  dissolvc<l  unless  tlie  cre<litor  shall  lile  a  lien  claim  within  a  prescribed 
period.  Such  lien  claim  may  l)e  liled  after  the  comnicncement  of  proceed- 
ing's in  bankniptiry.  Tliesi*  steps  are  necessary  to  keep  the  lien  alive,  and 
can  not  Ix?  deemed  encroacliuu'uts  upon  the  authority  of  the  bankruptcy 
court.  No  Siile  can  be  made  during'  the  pendency  of  the  procecnlings  in 
bankruptcy.  The  State  court  will  order  the  suit  to  stand  continued  to 
await  tlie  result  of  the  a«iiou  iu  tlie  baukrujJtcy  court.  Clifton  v.  Foster. 
3  B.  R.  (mO:  s.  c.  1(K5  Mass.  'SM\;  in  re  Coulter.  5  B.  It.  «U;  s.  c.  2  Saw.  42; 
s.  c.  1  L.  T.  B.  2r)7;  in  re  ('o<»li  ^:  Clensou.  :i  Hiss.  122;  in  re  Dey,  ;i  B.  R. 
305:  s.  c,  :i  Wi^n.  4.'»o;  s.  c  9  Hlatcli.  2K'>;  Ivcllcr  v.  Deuuiead,  OS  Penn.  449; 
lure  Hope  Mining'  Co.,  1  Saw.  710.     \i(lt^  in  n*  l*liilo  K.  Sabin,  12  B.  R.  142. 

A  nie«'lianic*s  lieu  w  iiirh  <lerivcs  its  cxisteur<»  wholly  from  a  State 
statute,  aud  tlie  coutiuunnce  of  wlii«li  l^  ]iy  such  statute  made  deiH^ndent 
on  tlie  comincnceinnit  of  a  suit  Aviiliiii  a  prescrilu'd  period,  is  not  pre- 
served MS  a  valid  iiiciinilirain  »•  on  the  i)n>perty  when  no  suit  is  com- 
men<e(l  in  tlie  State  court.  an«l  no  siei)  taken  in  the  bankruptcy  court 
equivalent   to  such  suil,   wiiLin  the  time  limited  by  the  Statute  for  the 


Mechanics'  Liens.  50^ 

preservation  and  enforoement  of  the  lien,  although  proceedlnge  In  bank- 
ruptcy are  commenced  within  that  period.  In  re  William  Brunquest,  14 
B.  R.  259. 

To  preserve  a  statutory  lien,  dependent  for  its  continued  existence  upon 
the  observance  of  the  terms  of  the  statute,  those  terms  must  be  com- 
plied with  by  performance  of  the  required  act  or  its  equivalent    Ibid. 

A  lien  claimant  can,  as  an  equivalent  for  commencing  a  suit  in  a  State 
court,  prove  or  assert  his  lien  in  the  bankruptcy  proceedings  within  the 
time  limited  by  the  statute  creating  the  lien.    Ibid. 

When  the  material  is  not  in  fact  used  by  the  bankrupt  in  the  buildings 
the  creditor  must  show  that  he  sold  it  to  be  so  used.  In  re  Cook  &  Gleason, 
3  Blss.  122. 

The  amount  required  to  finish  a  contract  should  be  deducted  from  the 
stipulated  price.    Ibid. 

No  claim  can  be  allowed  for  work  done  after  the  filing  of  the  petition 
in  bankruptcy.    Ibid. 

The  liens  of  mechanics  and  others  for  work  and  nlaterlal  relate  back 
to  the  commencement  of  the  building,  without  reference  to  the  time  when 
the  work  is  done  or  material  furnished,  and  have  a  priority- over  all  liens 
created  by  the  party  after  that  time.  Hence  they  prevail  over  a  mortgage 
executed  after  the  commencement  of  the  building.    In  re  Hoyt,  3  Blss.  436. 

There  is  no  preference  as  between  the  claimants  of  mechanics*  liens. 
The  circumstance  of  one  commencing  work  first  does  not  give  any  priority. 
The3'  all  stand  on  the  same  footing,  and  are  to  be  paid  in  full  or  pro  rata 
as  the  funds  may  suffice.    Ibid. 

Hauling  quartz  to  be  crushed  in  a  mill  is  performing  labor  in  carrying 
on  the  mill.    In  re  Hope  Mining  Co.,  1  Saw.  710. 

No  allowance  out  of  the  bankrupt's  estate  can  be  made  to  the  counsel 
for  a  lien  creditor  who  has  successfully  resisted  an  attempt  on  the  part  of 
the  assignee  to  vacate  the  lien.    In  re  Hope  Mining  Co.,  7  B.  R.  598. 

Where  a  legislature  in  one  act  consolidates  all  the  old  laws  on  the  sub- 
ject of  mechanics'  Hens  and  repeals  the  former  laws,  the  new  act  is  to  be 
considered  as  substituted  for  and  continuing  in  force  the  provisions  of  the 
old  laws  rather  than  as  abrogating  and  annulling  them.  In  re  Hope 
Mining  Co.,  1  Saw.  710. 

An  act  which  rei)eals  a  lien  law,  and  thereby  takes  away  the  lien  for 
labor  already  performed,  is  unconstitutional  and  void  so  far  as  it  impairs 
the  obligation  of  the  contract    Ibid. 

The  proceeds  arising  from  the  sale  of  a  vessel  are  subject  to  the  follow- 
ing liens,  in  the  following  order,  to- wit: 

1st.  Strictly  maritime  liens,  such  as  seamen's  wages,  materials,  supplies 
and  repairs  In  iM>rts  of  other  States,  for  damages  for  collision,  and  for 
tonnage  and  wharfage  in  foreign  ports. 

2d.  Mortgage  liens  under  mortgages  made  and  recorded  according  to  the 
requirements  of  section  4192.  In  re  D wight  Scott,  3  B.  R.  742;  s.  c.  1  Abb. 
G.  C.  136. 

A  maritime  lien  is  not  divested  by  the  proceedings  in  bankruptcy.  The 
Ironsides,  4  Bis&  518. 
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Liens  created  by  State  laws  upon  vessels  are  void.  In  re  Scott,  15  I.  R- 
R.  59;  in  re  Edith,  6  B.  R.  449;  s.  c.  5  Beu.  432. 

Materialmen  have  a  lien  upon  domestic  vessels  for  repairs  made  in  the 
home  port.    In  re  Kirlcland,  Chase  &  Co.,  12  A.  L.  Reg.  300. 

If  the  repairs  are  made  on  the  credit  of  the  respective  vessels,  and 
charged  on  the  boolss  to  the  vessels,  the  lien  is  not  waived  by  merely 
malting  out  a  general  account  against  the  owner.    Ibid. 

The  new  rule  in  admiralty  applies  to  all  libels  in  rem  by  material- 
men filed  after  the  passage  of  the  rule,  whether  the  repairs  were  made 
before  or  after  its  passage.    In  re  Kirkland,  Chase  &  Co.,  12  A.  L.  Reg.  300. 

Judgments.—  The  lien  of  a  Judgment  is  preserved.  L/ivingstpn  v. 
Livingston,  2  Calnes,  300;  Haworth  v.  Travis,  13  B.  R.  145;  s.  c.  67  111,  301; 
Loudon  V.  Blanford,  5(5  Ga.  150. 

The  banljruptcy  act  does  not  discourage  diligence  in  the  collection  of 
debts.  Creditors  who  have  obtained  a  Hen,  bj'  a  legitimate  effort  to  collect 
an  liouest  debt,  must  be  permitted  to  enjoy  the  advantages  gained  by  their 
diligence.  In  re  Kerr,  2  B.  IL  388;  s.  c.  2  I>.  T.  B.  39;  in  re  Campbell,  1 
B.  R.  165;  s.  c.  1  Abb.  C.  C.  185;  s.  c.  1  L.  T.  B.  30;  s.  c.  6  Phila.  445;  in 
re  Schnepf.  1  B.  IL  mO;  s.  c.  2  Beu.  72. 

Where  tlie  judgment  is  not  a  lien  by  the  State  laws,  it  will  not  be  treated 
as  a  lien  by  the  bankruptcy  court.  In  re  Mcintosh,  2  B.  R.  506;  in  re 
Cozart,  3  B.  R.  508. 

Tlio  filing  of  a  transcript  of  a  judgment  on  Christmas  is  a  mere  minis- 
terial act,  and  will  give  a  valid  lien.  In  re  R.  C.  Worthington,  14  B.  B.  388; 
s.  c.  3  Cent.  L.  .1.  5LM);  s.  c.  8  C.  L.  N.  3(>2;  s.  c.  9  C.  L.  N.  346. 

An  indorser  who  pays  the  judgment  against  him  may  take  an  assign- 
ment of  the  judgment  against  tlie  maker  of  the  note,  and  claim  the  lien 
thereby  se<'ured.    C^ason  v.  Morris,  10  Johns.  524. 

Where  a  judgment  lias  lH»en  obtained  in  a  State  court  by  fraudulent 
conduct  on  tlie  part  of  tlie  plaintiff,  its  validity  can  not  l)e  contested  in 
the  ])ankruptcy  court.  Assiguei^  and  creditors  must  ivsort  to  the  State 
court  in  which  the  judgment  was  rendered  to  test  its  validity.  In  re 
Bums.  1  B.  1{.  174;  s.  c.  7  A.  L.  Reg.  107y,  s.  c.  (J  PliiljL  448;  in  re  Campbell, 
1  B.  R.  Um:  s.  c.  1  Abb.  O.  O.  XSTr,  s.  c.  1  L.  T.  B.  Hi):  s.  c.  6  PhUa.  445. 

The  olvjeetion  that  there  is  "usury  in  the  consideration  of  the  debt  upon 
which  the  judgment  is  founded,  can  not  be  raiscMl  in  the  bankruptcy  court. 
The  distriet  court  can  not  go  In^hind  tlie  judgment  of  a  State  court  aud 
inquire  into  the  consideration  of  the  del)t  upon  which  tlie  judgment  is 
founded.  If  any  matter  of  fact  constitutes  the  ground  for  a  review,  a 
writ  of  eri'or  coram  nobis  in  the  court  wherein  the  judgment  was  rendered 
would  be  the  proper  uuMh'  (»f  redress.  A  court  of  equity  is  not  the  proper 
fv»runi.     McKinsey  v.  Harding,  4  B.  U.  ;iO. 

A  judgment  can  iiol  iH'coiue  usurious  by  means  of  a  stipulation  that  the 
accruing  iutt^n'st  sliall  bear  interest  if  not  \r.iu\  annually.  The  State  laws 
pro\  ide  the  rate  of  inter^^st  a  judgment  sliall  bear,  and  the  part.ies  am  not 
change  it  by  stipulations  or  terms  inserted  therein.  Such  stipulations  are 
siiuiily  vnid.  The  paynieut  of  n  judgment  confessed  for  a  sum  due  may 
be  euforitMl  l»v  executiuii;  but  if  tlie  <Tcdilor  neglects  or  forbears  to  use 
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this  remedy,  he  can  not  recover  interest  on  Interest  accrolng  In  the  mean- 
time. The  fact  that  such  a  stipulation  was  never  attempted  to  be  enforced 
Is  a  good  defense  to  the  charge  of  usnry.  In  re  Price  Fuller,  4  B.  R.  115; 
B.  c.  1  Saw.  243. 

The  statutory  right  of  a  Judgment  auditor  to  redeem  the  lands  of  his 
debtor,  sc^d  under  Judicial  process,  is  not  taken  away  by  the  bankruptcy 
of  the  debtor  occurring  after  the  rendition  of  Judgment  and  before  the 
offer  to  redeem.    Trimble  v.  Williamson,  14  B.  R.  53;  9.  c.  49  Ala.  625. 

Under  the  laws  of  New  York,  a  Judgment  confessed  to  secure  future 
advances  of  notes  and  other  commercial  paper  is  valid.    Oook  v.  Whipple, 
•  9  B.  B.  155;  s.  c.  65  N.  Y,  150. 

In  New  York,  the  filing  and  docketing  of  a  transcript  of  a  Judgment  in 
the  office  of  the  county  clerk  makes  the  Judgment  a  lien  on  all  the  real 
estate  of  the  defendant  situated  in  the  county.  In  re  J.  P.  &  J.  Smith,  1  B. 
R.  699;  s.  c.  2  Ben.  122;  s.  c.  2  Ben.  432;  s.  c.  1  L.  T.  B.  112. 

In  New  York,  a  Judgment  rendered  against  four  persons  as  Joint  debtors 
in  an  action,  in  which  one  of  them  was  not  served  with  process,  and  in 
which  he  did  not  appear,  Is  not  a  legal  lien  upon  the  individual  property 
of  the  person  who  was  not  served  with  a  process.  Nor  is  it  entitled  to 
payment  out  of  real  estate  purchased  in  his  name  prior  to  the  creation  of 
the  debt  on  which  such  Judgm^it  is  founded,  although  one-half  of  the 
purchase  money  was  furnished  by  one  of  the  other  Joint  debtors  whom  it 
binds.  Nor  will  the  fact  that  these  two  were  partners  give  it  any  claim 
to  payment  therefrom,  on  the  ground  that  the  one  who  was  served  with 
process  had  an  equitable  interest  therein.  Such  an  equitable  interest  is 
not  bound  by  a  Judgment  and  execution  against  the  owner.  Nor  will  the 
fact  that  the  four  Joint  debtors  were  partners  make  it  a  lien  upon  such 
property.  The  Judj^ment  is  not  even  evidence  of  indebtedness  as 
against  the  party  not  served,  and  a  fortiori  is  no  lien  in  equity  any  more 
than  at  law  upon  his  separate  property.  No  lien  is  obtained  upon  equi- 
table interests  or  choses  in  action  by  Judgment  and  execution  alone.  In 
order  to  obtain  a  lien,  the  creditor  must  have  his  execution  returned  unsat- 
isfied, and  file  a  bill  In  equity,  or  take  other  legal  proceedings  to  reach 
such  choses  in  action  or  equitable  interests.    In  re  Hinds  et  al.,  3  B.  R.  351. 

In  Texas,  from  Feb.  14,  1860,  to  Nov.  9,  1866,  a  Judgment  in  a  court  of 
record  created  no  Hen  on  real  estate,  unless  the  same  was  recorded  In  the 
clerk's  office  of  the  county  court  in  the  county  where  the  land  was  situ- 
ated. A  deed  made  before,  but  recorded  after  the  rendition  of  a  Judgment, 
passes  a  legal  title,  and  prevents  the  Judgment  from  becoming  a  lien  on 
the  lands  so  conveyed.    In  re  O.  Dean,  3  B.  R.  769. 

In  Georgia,  a  Judgment  is  not  a  lien  upon  a  promissory  note,  nor  entitled 
to  priority  of  payment  out  of  the  proceeds  thereof.  The  State  laws  re- 
lating to  the  distribution  of  the  estate  of  a  decedent,  and  of  money  brought 
into  a  State  court,  do  not  govern  the  distribution  of  the  estate  of  a  bank- 
rupt The  bankrupt's  assets  must  be  divided  in  accordance  with  the  pro- 
visions of  the  bankruptcy  act.    In  re  Brwin  &  Hardy,  3  B.  R  580. 

In  Georgia,  a  Judgment  becomes  dormant  when  there  has  been  no  entry 
upon  the  execution  for  seven  consecutive  years,  although  the  stay  laws 
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were  in  force  and  the  rebellion  existed  during  a  portion  of  that  time.  In 
re  Cozart,  3  B.  R.  508. 

In  Ohio,  the  sheriff  may  malLe  a  lery  on  land  by  getting  a  description  of 
the  land  from  the  recorder's  office,  and  indorsing  a  description  of  the 
land  and  tlie  fact  of  the  levy  on  the  bade  of  the  excution,  without  going 
near  the  land,  and  such  a  lery  becomes  a  valid  lien  on  the  land.  Arm- 
strong V.  Ricliey  Brothers,  2  B.  R.  473;  s.  c.  1  O.  L.  N.  145. 

In  North  Carolina,  a  judgment  prior  to  the  enactment  of  the  Code  of 
Civil  Procedure  was  rot  a  lien  on  the  property,  either  real  or  personal,  of 
the  defendant  until  a  levy  was  actually  made.  Without  the  levy  there  was 
no  lien.    In  re  Mcintosh,  2  B.  R.  506;  in  re  Mebane,  3  B.  R.  347. 

In  Missouri,  a  judgment  is  not  a  lien  upon  personal  property  until  there 
has  been  an  actual  seizure  thereof.  In  re  KeiT,  2  B.  R.  388;  s.  c.  2  L.  T. 
B.  39. 

In  Mississippi,  the  enrollment  of  a  judgment  malies  the  Judgment  a  lien 
upon  all  the  estate,  real  and  personal,  of  the  defendant  situated  in  the 
county  where  the  enrollment  is  made.  Pennington  v.  Sale  &  Phelan  et  al., 
1  B.  R.  572;  Jones  v.  Leach  et  al..  1  B.  R.  595. 

The  question  of  the  validity  of  a  lieh  can  not  be  decided  on  ex  parte 
affidavits.    In  re  Ilafer  &  Bro.  (in  re  Becli),  1  B.  R.  580;  s.  c.  6  Phila.  474. 

If  an  assignment  is  fraudulent,  a  creditor  may  obtain  a  lien  upon  the 
real  estate  by  getting  a  judgment,  and  upon  the  personal  property  by  the 
levy  of  an  execution  thereon,  and  such  lion,  if  obtained  before  tlie  com- 
mencement of  the  proceedings  in  baukniptcy,  is  valid  as  against  the 
assignee.    Johnson  v.  Rogers.  15  B.  R.  1;  s.  v.  14  A.  L.  J.  427. 

A  creditor  who  is  precluded  from  assailing  an  assignment  as  fraudulent 
can  not  obtain  a  lien  on  the  property  which  will  be  valid  as  against  the 

assignee.     Ibitl. 

A  creditor  who,  with  full  knowledge  of  the  facts  that  constitute  the 
fraud,  concurs  with  other  creditors  in  assenting  to  its  execution,  can  not 
impeach  it  as  fraudulent.     Ibid. 

A  party  who  takes  a  colorable  transfer  of  a  claim  from  a  trustee  who  has 
accepted  the  trust  with  full  knowledge  of  all  the  facts,  can  not  impeach  the 
assigniiiont.     I]»i(l. 

A  creditor  who  lias  assented  to  an  assignment  may  purchase  a  claim 
from  a  creditor  who  has  not  done  so,  and  as  to  that  claim,  may  impeach 
the  assignment.     Ibid. 

A  creditor  who  purchases  i>roiKn*ty  from  the  trustee  in  ignorance  of  the 
fraud  is  not  precluded  from  inipcacliing  the  assignment.     Ibid. 

A  party  who  purchases  a  judgment  has  no  higher  right  to  imi>each  a 
fraudulent   assignment   than    his   assignor   had.      Johnson    v.    Rogers,    15 

B.    R.   1. 

A  judgment  against  a  partner  individually  is  a  lien  on  real  estate  held 
by  the  firm,  subject,  however,  to  the  payment  of  the  firm  debts  and  the 
eiiuities  of  tlie  other  partner.    Johnson  v.  Rogers,  15  B.  R.  1;  s.  c.  14  A.  L. 

J.  427. 

A  jiidtrment  rc^ndcM'od  after  the  commencement  of  the  proceedings  In 
banl^niptf  y.  i*^  n<»t  entitled  to  a  lien  on  a  fund  in  a  State  court.    Loudon  v. 

F.la  11  f < tvd.  .")« ;  (In.  1  •'•O. 
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Execatlons.-- A  levy  that  Is  good,  and  creates  a  valid  lien  under  the 
State  laws,  will  be  held  valid  in  the  banltruptcy  court.  McLean  v.  lloclvey» 
3  McLiean,  235;  in  re  Dudley,  1  Penn.  L.  J.  302;  in  re  Winn,  1  B.  R.  490;  s.  c. 
1  L.  T.  B.  17;  Armfirtrong  v.  Rickey  Brothers,  2  B.  R.  473;  s.  c.  1  C.  L.  N. 
145. 

The  lien  of  a  levy  is  not  affected  by  the  fact  that  the  execution  creditor 
held  further  securities  for  the  Judgment.  In  re  Peter  Hufnagel,  i:^  B.  R. 
554. 

The  lien  of  a  levy  made  under  an  execution  issued  upon  a  final  Judgment, 
obtained  bona  fide  and  without  collusion,  provided  such  lien  attached  be- 
fore the  commencement  of  proceedings  in  banltruptcy,  is  preserved.  In 
re  Bernstein,  1  B.  R.  199;  s.  c.  2  Ben.  44;  in  re  J.  P.  &  J.  Smith,  1  B.  R.  599; 
s.  c.  1  L.  T.  B.  112;  a  c.  2  Ben.  122;  s.  c.  2  Ben.  432;  in  re  Kerr,  2  B.  R. 
388;  s.  c.  2  L.  T.  B.  39;  in  re  Campbell,  1  B.  R.  165;  s.  c.  1  Abb.  O.  O.  185; 
8.  c.  1  L.  T.  B.  30;  s.  c.  6  Pbila,  445;  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2 
Ben.  72. 

Where  a  creditor  obtains  a  Judgment,  and  holds  or  usea  it  foV  the 
purpose  of  preventing  or  obstructing  other  creditors  In  the  collection  of 
their  claims,  courts  will  see  that  no  undue  advantage  is  taken.  In  re 
Kerr,  2  B.  R.  388;  s.  c.  2  L.  T.  B.  39;  s.  c.  6  Phila.  445. 

In  the  absence  of  fraud,  or  preference  in  obtaining  a  Judgment  and 
execution,  mere  delay  in  making  a  levy  will  not  defeat  the  lien  which  the 
law  gives  against  the  goods  of  a  defendant  in  execution  from  the  time 
the  w^rit  comes  into  the  hands  of  the  sheriff.  In  re  Chas.  R.  Weeks,  4  B. 
R.   364;   s.   c.   2  Biss.   259. 

The  sheriff  has  no  lien  upon  goods  under  the  levy  of  an  execution  issued 
upon  a  Judgment  obtained  in  violation  of  the  bankruptcy  law,  and  thus 
rendered  void.    In  re  David  Kempner,  43  How.  Pr.  129. 

When  a  constable  levies  on  property  in  the  hands  of  a  sheriff  by  virtue 
of  a  Judgment  subsequently  declared  to  be  invalid,  as  a  fraud  upon  the 
bankruptcy  act,  but  suspends  further  proceedings,  the  lien  thus  acquired 
will  be  preserved,  even  though  the  period  fixed  by  law  for  the  lifetime  of 
an  execution  does  elapse  before  he  can  enforce  it  Haughey  v.  Albln,  2 
B.  R.  399;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B.  47. 

The  mere  delivery  of  on  execution  to  the  sheriff  does  not  give  to  the 
Judgment  creditor  a  lien  which  will  prevail  over  the  title  acquired  by  the 
assignee  to  the  personal  effects  of  the  defendant  In  the  execution.  In  re 
Elam  Rust,  1  N.  Y.  Leg.  Obs.  326. 

If  a  Judgment  creditor  had  levied  an  execution  on  the  property  before 
the  commencement  of  the  proceedings  in  bankruptcy,  he  is  entitled  to 
payment  out  of  the  proceeds,  although  an  appeal  was  taken  from  the 
Judgment  without  filing  a  bond  to  st^y  execution.  In  re  Gold  Mountain 
Mining  Co.,  15  B.  R.  545;  s.  c.  3  Saw.  601. 

Where  writs  are  In  the  hands  of  different  officers,  they  take  priority  ac- 
cording to  the  time  of  the  levy,  and  not  according  to  the  time  of  the  issue. 
In  re  Hughes  &  Son,  11  B.  R.  452;  s.  c.  7  O.  Ix  N.  162. 

As  between  different  writs  Issued  from  different  courts,  the  one  first 
actually  executed  binds  the  property,  without  regard  to  the  priority  of  lien 
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created  by  the  delivery  of  the  writ  to  the  officer.  The  warrant  Issued  In  a 
case  of  Involuntary  bankruptcy  Is  such  a  writ  or  legal  process  as  will 
divest  the  lien  of  a  prior  execution  which  has  never  been  levied.  In  re 
Tills  &   May,   11   B.   R.   214. 

The  receipt  of  a  second  execution  after  the  levy  under  the  first,  and 
while  such  levy  remains  in  force,  operates  as  a  constructive  levy  under  the 
second,  and  an  actual  levy  is  unnecessary.  In  re  J.  P.  &  J.  Smith,  1  B.  R. 
599;  8.  c.  ?  Ben.  122;  s.  c.  2  Ben.  432;  s.  c.  1  I^  T.  B.  112. 

A  genera]  description  of  the  property  is  sufficient  when  the  legal  im- 
port of  the  return  is  that  the  sheriff  took  possession.  The  Hen  of  a  levy 
Is  not  lost  by  taking  a  delivery  bond.  The  execution  creditors  are  entitled 
to  a  Hen  upon  the  property  levied  upon  by  the  sheriff,  although  it  is  after- 
ward seized  by  the  marshal.    Swope  v.  Arnold,  5  B.  R.  148. 

A  levy  does  not  create  a  valid  Hen  unless  the  sheriff  designates  the  prop- 
erty seized  under  the  execution  either  In  the  body  of  the  return  or  by 
reference  to  a  schedule  accompanying  it.  Barnes  v.  BilHngton,  1  Wash. 
O.  C.  29;  s.  c.  4  Day,  81,  note. 

Where  a  levy  is  made  prior  to  the  commencement  of  the  proceedings 
in  banlcruptcy,  the  lieu  thereof  is  not  lost  under  the  laws  of  Missouri, 
although  the  sheriff  does  not  sell  during  the  term,  but  returns  the  writ, 
for  the  property  may  be  sold  under  a  new  execution.  Webster  v.  Wool- 
bridge,  3  Dillon.  74. 

The  lien  of  a  levy  is  preserved,  although  the  property  is  left  In  the 
debtor's  store  under  the  charge  of  his  employee,  who  gives  the  sheriff  a 
receipt  therefor.     In  re  Peter  Ilufnagel,  12  B.  II.  r^A. 

A  levy  does  not  create  a  valid  lien  if  the  debtor  is  allowed  to  remain 
in  ix>ssession  of  the  property  and  exercise  acta  of  ownership  over  it 
Barues  v.  Billington,  1  Wash.  C.  C.  20;  s.  c.  4  Day,  SI,  note. 

If  the  levy  has  b(H»D  actually  made,  the  execution  is  a  lien  on  the  prop- 
erty, although  the  custodian  apiM)inted  by  the  sheriff  is  t.empoi*arily  absent 
at  the  time  when  the  marshal  takes  possession.  In  re  Hughes  &  Son,  11 
B.  U.  4.")2;  s.  c.  7  C.  L.  N.  1<;2. 

The  lien  of  an  execution  is  lost  unless  the  execution  is  renewed  from 
term  to  term  until  tli(»  proceeding's  in  banlvruptcy  are  commenced.  Stewart 
V.  Hargrove,  2'A  Ala.  421). 

The  execution  of  a  forthr'oniin;^  bond  by  a  third  person  who  claims  the 
goods  talven  under  an  execution  doe-s  not  destroy  tlie  lien.  The  lien  may 
be  kej)t  in  abeyance,  but  its  active  ent»rgy  will  be  revived,  and  the  lien 
may  be  coerct^l  so  soon  ns  tlie  claim  interposed  shall  l>e  determined  to  be 
indefensil>le.     Doreniiis  v.  Walker,  8  Ala.  VM. 

A  judgment  creditor  docs  not  olitain  a  specific  lien  upon  the  cxiuital)le 
estate  of  tlie  del>tor  by  tlic  return  of  an  exccuti(»n  unsatisfied,  but  by  tlie 
coinmencement  of  a  suit  in  criuity,  after  tlie  execution  has  lHH*n  so  re- 
turned. Blake  v.  Biirclow.  ,"»  Un,  i.'lT:  lN»wcll  v.  Knox,  1(>  Ala.  3r>4;  in  re 
Hinds  et  ak,  3  B.  IL  :r»l. 

'I'lie  return  of  tlic  slicrilT  is  a  matter  of  rcM-ord.  and.  therefore,  conclusive, 
and  can  not  l>e  inquired  into  in  the  pro<-ep(lin.i:s  in  bankruptcy.  If  the 
retnrn   is  false,   tlie  slieriff  is  ans\vera]>le  for  it   to  tlie  proper  party  in  a 
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proper  action,  but  its  truth  or  falsity  can  not  be  inquired  into  in  an  action 
between  other  parties.  Armstrong  t.  Rickey  Brothers,  2  B.  R.  473;  s.  c. 
1  C.  L.  N.  145. 

The  return  of  nulla  bona  does  not  preclude  the  execution  creditor  from 
showing  that  there  was  property  of  the  bankrupt  on  which  the  execution 
was  a  lien.    In  re  Tills  &  May,  11  B.  R.  214. 

.The  plaintiff  in  a  judgment  obtained  in  a  Federal  court  on  which  an 
execution  was  issued,  and  under  which  the  marshal  sold  property  of  the 
defendant,  is  entitled  to  the  proceeds  of  such  sales,  although  that  Judg- 
ment, execution,  and  levy  under  it  were  subsequent  to  a  judgment,  execu- 
tion, and  levy  of  process  from  a  State  court.  The  marshal  can  only  sell 
such  right  or  interest  in  property  as  the  process  in  his  hands  will  warranty 
though  he  may  declare  that  he  sells  more  or  a  higher  interest,  or  even  so 
states  in  his  conyeyance.  His  conveyance  transfers  no  more  or  greater  in- 
terest to  the  purchaser  than  the  law,  by  vhrtue  of  the  process  and  the 
proceedings  upon  which  the  same  16  based,  allows  to  pass.  If  a  prior  law- 
ful incumbrance  or  lien  exists,  the  sale  can  only  be  and  is  made  subject  to 
such  incumbrance  or  lien.  A  purchaser  at  an  execution  sale  is  as  much 
bound  to  know  of  the  existence  of  a  prior  lien  or  incumbrance  existing 
against  the  property  offered  by  force  of  a  judgment,  execution,  and  levy, 
aa  if  there  were  an  incumbrance  existing  by  a  mortgage,  or  in  any  other 
way.    In  re  William  B.  Jordan,  3  B.  R.  182. 

The  sheriff  is  entitled  to  poundage  fee  on  a  levy  at  the  time  he  makes 
the  levy.    A  sale  is  not  necessary.    In  re  Black  &  Secor,  2  B.  R.  171. 

I^oundage  can  be  allowed  only  on  the  amount  which  the  property 
brought,  and  is  a  lien  thereon.    In  re  William  Welch,  5  Ben,  278. 

If  the  sheriff  acts  in  good  faith,  he  is  entitled  to  be  paid,  without  refer- 
enoB  to  the  validity  of  the  judgment.    Ibid. 

The  taxation  of  costs  by  a  State  court,  without  notice  either  to  the  bank- 
rupt or  the  assignee,  or  any  other  person,  will  not  be  regarded  as  in  any 
sense  a  judicial  act.    In  re  David  Kempner,  43  How.  Pr.  129. 

mortgages.—  A  note  signed  by  the  bankrupt  and  his  wife,  and  secured 
by  a  mortgage  upon  the  wife's  real  property,  may  be  allowed  as  a  secured 
demand.  The  court,  on  proper  motion,  will  attend  to  the  application  of  the 
security  and  to  the  interests  of  the  assignee  In  the  realty.  In  re  J.  Hartel, 
7  B.  R.  569. 

The  assignment  of  a  lease  by  the  lessor  and  the  execution  of  a  power 
of  attorney  to  collect  the  rent,  gives  the  grantee  a  lien  upon  the  rent 
thereby  reserved.    Meador  v.  Everett,  10  B.  R.  421;  s.  c.  3  Dillon,  214. 

Where  the  mortgage  embraces  property  situated  In  two  States,  and  is 
duly  recorded  in  one  State,  but  is  not  duly  recorded  In  the  other.  It  is  valid 
as  to  the  property  situated  in  the  first,  but  will  not  bind  the  property  situ- 
ated in  the  second.  It  must  be  regarded  as  if  the  property  situated  in  the 
State  where  it  was  not  duly  recorded  was  not  embraced  in  it  In  re  Sol- 
diers' Business  Messenger  and  Dispatch  Co.,  2  B.  R.  519;  s.  c.  3  Ben.  204. 

When  a  mortgage  contains  a  stipulation  that  the  mortgagor  shall  remain 
In  possession  and  sell  the  mortgaged  property  as  the  agent  of  the  mort- 
gagee, and  account   for  the  proceeds  thereof  until  the  mortgage  debt  is 
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paid,  the  proceeds  of  all  sales  made  subsequent  to  the  execution  of  the 
mortgage  must  be  credited  pro  tanto  toward  the  payment  of  the  mort- 
gage debt,  and  the  debt  itself  will  be  extinguished  ob  soon  as  the  proceeds 
of  such  sales  equal  the  amount  of  the  debt  and  interest,  whether  the 
same  have  been  paid  to  the  mortgagee  or  not.  Hawkins  y.  National  Bank 
of  Hastings,  2  B.  R  338;  s.  c.  1  Dillon.  462;  Smith  v.  Ely,  10  B.  R.  553. 

If  the  mortgagee  never  had  any  such  notes  as  those  described  in  the 
mortgage,  the  mortgage  is  ineffectual.    Jewett  v.  Preston,  27  Me.  400. 

A  mortgage  of  real  property  by  a  corporation  must  be  under  the  corpo- 
rate seal  or  it  will  be  of  no  effect.  In  re  St.  Helen's  Mill  Co.,  10  B.  R. 
414;  a.  c.  3  Saw.  88. 

A  mortgage  executed  by  the  officers  without  due  authority  from  the  cor- 
poration docs  not  bind  the  con^oration  even  as  an  equitable  mortgage. 
Ibid. 

The  distinction  between  real  and  personal  property,  and  between  the 
means  which  are  necessary  to  affect  tliem,  is  well  settled.  Personal  proi)- 
erty,  according  to  the  common  law,  could  always  be  transferred  or  incum- 
bered without  the  use  of  a  deed  for  that  pun^ose.  A  seal  has  never  been 
held  necessary  to  the  validity  of  a  bill  of  sale.  A  chattel  mortgage  is  only 
a  bill  of  sale  with  a  defeasance  inroi*porated  in  it.  The  presence  or  ab- 
sence of  that  formality  is  wholly  Immaterial.  (Mbson  v.  Warden,  14  Wall. 
244;   Jenkins   v.    Mayer,  3   B.    R,   776;   s.    c.  2   Biss.  303. 

If  the  laws  of  the  State  do  not  require  a  mortgage  of  personal  property 
to  be  under  seal,  the  fact  that  a  seal  is  attached  does  not  change  its  char- 
acter or  effect  The  seal  may  be  regarde<l  as  surplusage.  Gibson  v. 
Warden,  14  Wall.  244;  Hawkins  v.  National  Bank  of  Hastings,  2  B.  R.  338; 
s.  c.  1  Dillon,  4G2. 

One  partner  can  bind  the  firm  by  an  Instrument  under  seal  in  the  name 
of  the  firm  where  all  the  partners  are  iutorestefi  in  the  transactions,  if 
there  Is  a  previous  parol  authority  or  a  subsequent  parol  assent  to  the  act. 
Ibid. 

It  Is  not  necessary  that  an  agent  should  have  written  authority  to  make 
a  bill  of  sale  of  personal  property.  When  an  agent  without  authority 
executes  a  bill  of  sale  under  seal,  the  ratitieation  neetl  not  l)e  by  an  instru- 
ment under  seal,    .lenkius  v.  Mayer,  3  H.  R.  770;  s.  c.  2  Biss.  303. 

A  niortjrage  j^iveii  to  secure  future  advances  to  the  amount  of  ^25,000, 
with  a  stipulation  tliat  the  account  sliall  be  adjuste<l  at  a  certain  time, 
under  which  .Sra,<HMJ  was  advanced,  and  more  than  J?25,(H)0  repaid,  is  not 
thereby  fulfillc<l  and  cxtinjruislied.  but  stands  as  a  security  for  the  balance 
that  was  due  at  tlic  stipulated  time  of  settlement,  even  though  a  note  for 
the  ,$25,(MK)  was  driven  at  the  time  of  tlic  execution  of  the  mortgage.  In  re 
York  &   Hoover.  3  H,  K.  (Kll. 

I'nder  the  laws  of  Louisiana,  notes  mentioned  in  a  mortgage  as  secured 
thcrcl>y,  wliich  were  placed  in  tlie  liands  of  an  ajijent  for  negotiation,  but 
not  nep)tiated  until  after  tlie  inscription  of  the  mortgage,  are  protected  by 
tlie  same.  Tlie  mortunirnr's  purpose  was  to  raise  money  by  a  loan,  and, 
]>rei)<'iratory  tliereto,  tlie  notes  were  made  and  a  mortgage,  declaring  the 
existence  of  a  del)t.  executed  and  iuscril.>ed,  and  Iwth  mortgage  and  notes 
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placed  in  the  hands  of  an  agent  for  negotiation.  It  may  be  that,  until  they 
were  negotiated,  there  was  no  creditor,  no  debtor,  no  right  of  action,  and 
no  perfect  obligation;  but  the  agent,  from  the  date  of  inscription,  was  In 
the  possession  of  all  means  to  the  making  of  a  perfect  contract  by  the 
delivery  of  the  securities  to  a  bona  fide  holder.  These  securities,  by  such 
a  delivery,  become  operative  from  their  date,  and  are  binding  ab  initio. 
Ibid. 

Under  the  laws  of  New  Jersey,  a  chattel  mortgage  Is  good  against  Judg- 
ment creditors  from  the  time  of  filing.    Miller  v.  Jones,  15  B.  R.  150. 

An  assignee  can  not  recover  the  value  of  property  covered  by  a  mortgage 
if  the  mortgagee  took  possession  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy.    Ibid. 

A  statement  which  notifies  creditors  of  the  extent  of  the  mortgagee's 
lien  is  sufiiclent  to  accompany  the  refiling  of  a  mortgage.    Ibid. 

A  mortgage  stipulating  for  the  payment,  at  or  before  the  expiration  of 
nine  months  from  the  date  thereof,  of  certain  notes  therein  described,  one 
note  only  being  described,  and  for  the  payment  of  any  and  all  notes  given 
or  indorsed  by  the  mortgagee  for  the  accommodation  of  the  mortgagor 
during  the  pendency  of  the  mortgage,  secures  all  notes  of  the  kind  men- 
tioned until  it  is  given  up,  or  in  some  way  canceled  or  abrogated.  It  is  not 
terminated  by  the  payment  of  the  described  note  and  of  all  notes  given  or 
indorsed  within  nine  months  after  its  date.  In  re  Gbas.  W.  Griffiths,  3 
B.  R.  731;  s.  c.  Lowell,  431. 

A  mortgage  made  In  good  faith  to  secure  future  advances  is  valid  to  the 
extent  of  the  advances  actually  made.  Marvin  v.  Chambers,  13  B.  R.  77; 
s.  c.  12  Blatch.  495. 

Where  a  mortgage  made  by  a  railroad  corporation  provides  that  it  shall 
include  all  property  subsequently  acquired  by  the  mortgagor,  it  will  in- 
clude a  railroad  with  its  appurtenances  subsequently  leased  by  the  mort- 
gagor, and  the  title  thereto  will  be  valid  as  against  the  assignee  of  the 
mortgagor.    Barnard  v.  N.  &  W.  R.  R,  Co.,  14  B.  R.  4(59;  s.  c.  3  Cent  L.  J. 

6oa 

A  mortgage  or  other  conveyance  made  as  security  for  a  debt  evidenced 
by  a  note  or  bond,  Vill  operate  as  security  for  the  same  continuing  debt, 
though  the  evidence  of  it  be  changed  by  renewal  or  otherwise.  But  the 
rule  is  different  when  the  security  itself  is  changed,  and  not  the  evidence 
of  the  debt  When  a  deed  is  made  in  substitution  of  a  prior  deed,  the  prior 
deed  ceases  to  have  any  validity  or  effect.  In  re  Wynne,  4  B.  R.  23;  s.  c. 
Chase,  227;  s.  c.  2  L.  T.  B.  116;  in  re  Jas.  Jordan,  9  B.  R.  416;  s.  c.  7  Pac. 
It,  R.  194;  Barron  v.  Morris,  14  B.  R.  371;  s.  c.  2  Woods,  354. 

If  the  mortgage  by  mistake  describes  the  note  as  made  by  A.  and  in- 
dorsed by  B..  it  may  be  corrected  In  equity  so  as  to  cover  a  note  made  by 
A.  and  signed  by  B.  as  surety.    In  re  Clark  &  Daughtrey,  10  B.  R.  21. 

A  mortgage  of  personal  property  does  not  cover  what  is  afterward  ac- 
quired. As  to  such  property,  it  is  in  the  nature  of  a  revocable  license  to 
take  possession.  Under  some  circumstances,  the  term  "  goods  and  mer- 
chandise," may  include  fixtures,  but  the  facts  of  the  case  may  limit  the 
construction  of  the  language.    In  re  Eldridge,  4  B.  R.  498;  s.  c.  2  Biss.  362. 
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If  a  mortgagee  takes  possession  of  the  vessel  mortgaged,  and  omits  to 
sell  It  within  a  reasonable  time,  this  operates  as  a  satisfaction  of  the  debt 
to  the  extent  of  its  value  when  he  took  possession.  In  re  Haake,  7  B.  R.  61 ; 
a  c.  2  Saw.  231. 

If  the  mortgage  contains  a  stipulation,  that  the  counsel  fees  and  costs  to 
which  the  mortgagee  may  be  put  in  collecting  the  debt  shall  be  paid  by  the 
mortgagor,  the  usual  commission  for  collection  may  be  allowed.  Maus  y. 
McKellip,  38  Md.  231. 

The  fee  paid  to  counsel  for  resisting  a  suit  by  the  assignee  to  sell  the 
property  free  from  all  liens,  can  not  be  allowed.    Ibid. 

If  the  mortgage  contains  a  stipulation  that  the  mortgagee  may  retain 
the  iK)8session  of  the  property  until  the  mortgage  debt  is  paid,  the  assignee 
can  not  divest  the  mortgagee  of  the  possession  until  the  debt  secured  by 
the  mortgage  is  paid.    Piudell  v.  Vimont,  14  B.  Mon.  400. 

In  order  to  obtain  the  profits  when  the  mortgage  is  not  full  security  for 
the  debt,  the  mortgagee  may  enter  or  bring  his  writ  of  entry.  If  he 
chooses  to  lie  by  and  sufifer  the  mortgagor  to  keep  possession,  he  consents 
that  the  intermediate  profits  may  be  received  by  him  and  held  without 
account.  He  can  only  acquire  an  equitable  lien  upon  the  rents  or  profits 
by  a  bill  in  equity  and  the  appointment  of  a  receiver,  before  the  growing 
crop  is  severed,  or  the  rent  is  collected,  and  becomes  vested  in  the  mort- 
gagor or  his  legal  representatives  in  possession.  Tlie  filing  of  the  petition 
in  bankruptcy  fixes  the  rights  of  the  several  parties  in  interest;  and  the 
rights,  equitable  or  otherwise,  not  actually  acquired  by  lien.  In  virtue  of  a 
bill  and  the  appoiutuient  of  a  receiver,  remain  unacquired  or  unsecured, 
as  the  case  insiy  be.  When  no  such  lieu  has  been  accjuired,  the  assignee  is 
entitled  to  the  proc*eeds  of  grass  cut  by  liim  from  the  mortgaged  premises, 
and  the  mortgagee  lias  no  prior  claim  upon  the  same.  In  re  M.  J.  Sned- 
aker,  4  B.  K.  1(J8;  s.  c.  2  L.  T.  B.  152;  Ellis  v.  Bost.  &  Hart.  R.  R.  CJo.,  107 
Mass.  1;  Foster  v.  Rhodes,  10  B.  R.  523;  in  re  J.  S.  K.  Bennett,  12  B.  It. 
257;  in  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  250;  s.  c.  5  Law  Rep.  371. 

Tlie  mortgagee  is  entitled  to  the  rents  from  the  time  of  filing  a  claim 
tlierefor  in  court,  and  due  notice  tliereof  to  the  assignee.  In  re  J.  S.  K. 
Bennett,  12  B.  R.  257. 

A  mortgagee  is  not  entitle<l  to  have  tlie  rents  whicli  fell  due  after  the 
conimeucement  of  tlie  procee<lings  lu  banlvruptcy,  and  were  collected  by 
the  assignee,  applied  to  his  mortgage  claim,  aftliough  the  mortgage  also 
conveys  the  rents,  issues  and  protits  of  the  land.  Foster  v.  Rhodes,  10 
B.    R    523. 

If  there  be  doubt  whether  tlie  mortj^ngcMl  premises  are  adequate  security 
for  the  payment  of  the  debt  and  interest,  the  district  court  will  recognize 
the  proper  lieu  of  the  mortgage  upon  the  land,  and  the  equitable  right  of 
the  niortpi^ee  to  have  the  rents  separated  frrnn  the  general  estate  of  the 
bankrupt,  by  a  rcH'eivership  or  oilnTwise,  ami  nut  jiermit  them  to  be  applied 
to  the  payment  of  other  debts,  or  even  to  the  expenses  of  the  assignee  or 
his  fees,     in  re  Saechi,  C.  B.  R,  AUl:  s.  e.  4:'>  llow.  Pr.  250. 

TJje  assiirnee.  upon  the  application  of  the  mortgagee,  may  be  directed 
to  pay  to  the  mortgagee  a  reasonable  compensation  for  the  use  of  the 
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mortgaged  premises,   as   rents  and   profits,    Hutehlngs   v.    Muzzy   Iron 
Works,  8    B.  R.  458;  s.  c.  6  C.  L.  N.  27. 

If  the  defendant  becomes  bankrupt  before  the  service  of  process  on  him 
in  a  proceeding  to  foreclose  a  mortgage,  the  mortgagee  will  be  entitled 
to'  the  rents  collected  by  a  receiver  subsequently  appointed  therein.  Hayes 
V.  Dickinson,  15  B.  R.  350;  s.  c.  16  N.  Y.  Supr.  277. 

A  covenant  to  Insure  for  the  benefit  of  the  mortgagee  runs  with  the 
land.  If  the  mortgagor  does  in  fact  keep  the  premises  insured  by  a  policy 
which  contains  no  statement  that  the  mortgagee  has  any  interest  therein, 
the  mortgagee,  nevertheless,  has  an  equitable  interest  or  lien  upon  the 
proceeds  of  the  policy,  in  case  of  loss,  which  will  be  enforced  for  his 
benefit.  Although  the  mortgage  stipulates  that  the  insurance  shall  be 
made  in  companies  to  be  selected  at  the  option  of  the  mortgagee,  the 
mortgagee  is  entitled  to  the  benefit  of  the  insurance  that  is  made,  whether 
it  was  effected  without  or  even  contrary  to  his  selection.  In  re  Sands' 
Brewing  Co.,  6  B.  R.  101;  s.  c.  a  Biss.  175^ 

When  changes  are  made  after  acknowledgment,  the  mortgage  should  be 
reacknowledged.    Harvey  v.  Orane,  5  B.  R.  218;  s.  c.  2  Biss.  496L 

Under  the  laws  of  Texas,  a  mortgage  executed  and  recorded  after  the 
rendition  of  a  judgment,  but  before  the  recording  of  the  same,  is  entitled 
to  priority  over  the  lien  of  the  Judgment  In  re  Lacy,  4  B.  R.  62;  s.  c.  1 
Li.  T.  B.  226. 

If  there  are  two  mortgages  upon  a  vessel,  one  upon  one-half  of  the 
vessel,  and  the  other  upon  three-quarters  of  the  vessel,  the  first  will,  if 
possible,  be  paid  out  of  the  one-fourth  not  covered  by  the  latter,  and  the 
remaining  three-fourths  will  be  applied  to  the  latter.  This  applies  to  the 
distribution  the  familiar  principle  that  where  there  are  two  funds,  and 
one  of  them  is  subject  to  the  lien  of  one  suitor,  and  the  lien  of  another 
suitor  covers  both,  the  latter  suitor  will  be  paid,  if  possible,  out  of  the 
fund  that  is  subject  only  to  his  own  lien.  In  re  Edith,  6  B.  R^  449;  a.  e. 
5  Ben.  432. 

The  bankrupt  can  not  have  the  inscription  of  a  Judgment  rendered 
against  him  erased,  if  it  has  not  been  paid.  The  bankruptcy  act  does  not 
provide  that  a  sale  of  the  property  shall  operate  as  a  release  of  the  mort- 
gage, and  attach  it  to  the  proceeds.    State  v.  Recorder,  21  La,  An.  401. 

A  mortgage  of  personal  property  to  be  subsequently  acquired,'  consti- 
tutes an  equitable  Hen  which  may  be  enforced  against  the  assignee,  for 
wherever  the  parties,  by  their  contract,  intend  to  create  a  positive  lien  or 
charge  upon  personal  property,  whether  it  Is  then  owned  by  the  contractor 
or  not,  and  whether  it  is  then  in  esse  or  not,  the  lien  attaches  in  equity  as 
soon  as  the  contractor  acquires  a  title  thereto.  Mitchell  v.  Wlnslow,  2 
Story,  630;  Barnard  v.  N.  &  W.  R.  R.  Oo.,  14  B.  R.  469;  s.  c.  3  Cent  L.  J. 
608;  Brett  v.  Carter,  14  B.  R.  301. 

Xqtdtable  Lims.— Equitable  liens,  mortgages,  and  securities  are  as 
much  within  the  act  as  legal  liens,  unless  there  is  some  prohibition  in  the 
State  laws  which  renders  them  invalid.  Parker  v.  Muggrldge,  2  Story, 
334;  Fletcher  v.  Morey,  2  Story,  555;  in  re  Abner  H.  Allen,  1  N.  Y.  Leg. 
Obs.  115;  8.  c.  5  Law  Rep.  362. 
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Possession  is  not  neceasary  to  create  or  support  an  equitable  lien.  Par- 
ier  V.  Muggridge,  2  Story,  334. 

Every  agreement  for  a  lien  or  charge  in  rem,  whether  upon  real  estate 
*»r  personal  estate,  or  money  in  the  hands  of  third  persons,  comstitmes  a 
trust,  and  may  be  enforced  as  an  equitable  lien.  Fletcher  v.  Morey,  2 
Story,  555. 

It  is  a  universal  maxim  that,  wherever  persons  agree  concerning  a  par- 
ticular subject,  in  a  court  of  etiuity,  as  against  the  party  himself  and  any 
claiming  under  him  voluntarily  or  with  notice,  it  raises  a  trust,  and  the 
same  rule  prevails  in  bankruptcy.    Parker  v.  Muggridge,  2  Story,  334. 

If  the  equitable  lien  is  vaUd  by  the  laws  of  the  State,  It  may  l)e  allowed, 
•although  no  remedy  is  provided  for  its  enforcement  by  the  State  Jurispru- 
dence in  the  State  courts.    Fletcher  v.  Morey,  2  Story,  555. 

An  agreement  that  goods  to  be  purchased  with  future  advances  are 
pledged  and  hyiK)thecated  for  the  repayment  thereof,  constitutes  an 
equitable  lieu  on  the  goods.     Ibid. 

Sale  Free  From  Incumbrances.—  On  the  application  of  the  assignee,  the 
district  court  may  order  incumbered  property  to  be  sold  free  from  iuciim- 
l)rances,  the  lien  being  traiisfeiTed  to  tlie  fund  in  court.  In  re  T.  R. 
Stewart,  1  B.  R.  278;  s.  c.  1  L.  T.  B.  l(i;  in  re  Ban-ow,  re  Loeb,  Simon  & 
Co.,  re  Winter,  1  B.  R.  4S1;  s.  e.  1  I..  T.  B.  (3:^;  in  re  McOlellan,  1  B.  R. 
389;  in  re  Columbian  Metal  Works,  3  B.  R.  75:  in  re  Salmons,  2  B.  R.  5G; 
in  re  Alabama  &  Florida  Railway  Co.,  1  B.  R.  (quai*to)  100;  Conrad  v. 
I'rieur,  5  Rob.  (La,)  49;  Benjamin  v.  Prieur,  8  Rob.  (La.)  193;  Ducros  v. 
Fortin,  8  Rob.  (La.)  1(15;  Foster  v.  Ames,  2  B.  R  455;  s.  c.  Lowell.  313;  in 
re  Schnepf,  1  B.  R.  190:  s.  c.  2  Ben.  72;  in  re  Rhodes,  19  Pitts.  L.  J.  99; 
s.  e.  3  Pac.  L.  R.  99;  s.  c.  (»  W.  J.  12:^:  in  re  Nat'l.  Iron  Co.,  8  B.  R.  422;  s.  c. 
20  Pitts,  L.  J.  208;  s.  e.  30  Leg.  Int.  272;  Sutherland  v.  Lake  Suporior  Canal 
Co..  9  B.  R.  29S;  s.  c.  1  Cent.  L.  .1.  127;  Houston  v.  City  Bank,  6  How.  4S(k 

The  disposition  of  the  securities  is  a  matter  resting  in  the  sound  disere- 
tion  of  ilie  district  court,  upon  all  the  circumstances  of  each  particular 
case.  The  district  court  luis  full  authority  to  ascertain  the  true  value  by 
a  sale  or  l\v  an  ai)pr5iis<Miient,  or  in  any  otlier  mode  which  it  may  deem 
best  for  the  interest  of  all  eoncerned  in  the  estate,  or  it  may  allow  the  cred- 
itor to  take  any  one  or  inor(^  or  .^11  of  the  secuiities  at  their  nominal  value, 
if  that  is  ascertained  to  Ix^  the  true  and  highest  value  of  the  security. 
In  re  Benjamin  B.  (J rant,  r»  Law    Rep.  303. 

The  liens,  niort^ajres  and  other  s(M-urities  within  the  purview  of  this 
i|irovision,  so  far  as  tliey  are  valiil,  are  not  to  l>e  annulled,  destroyed  or 
Impaired  innler  the  proccHHlinjrs  in  bankrii])tcy,  but  they  ai-e  to  be  held  of 
e(iual  obligation  and  validity  in  the  Federal  courts  as  they  would  be  in 
the  State  courts.  The  district  nnut  sittini:  in  bankruptcy,  is  Ixiund  to  re- 
siK'ct  and  protect  them.  But  this  does  not.  and  can  not,  interfere  with  the 
Jurisdiction  and  riirlit  of  tlie  district  court  to  in^iuire  into  and  ascertain 
the  validity  and  extent  of  such  liens.  niortixa.Lres  and  other  securilies.  In 
re  William  Cliristy,  :;  How.  2t»2. 

Tf  it  be  ascertained  tliat  tlie  jiroperty  of  a  bankrupt  is  Inciiml)ered  by 
Vun\  or  mortgage,  the  assignee  may.  if  he  shall  believe  it  to  be  to  the  Inter- 
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est  of  that  claAS  of  creditors  whom  he  especially  represents  —  for  Instance, 
the  class  entitled  to  pro  rata  distribution  —  file  his  petition  and  obtain  an 
order  directing  him  to  sell  the  property  incumbered  on  such  terms  as  to 
the  court  may  seem  proper,  and  convey  the  property  free  from  such  in- 
cumbrance. The  court  will  then  protect  the  Hen  creditors  by  a  pr<^)er 
'distribution  of  the  proceeds.  But  it  is  not  a  part  of  the  duty  of  the  as- 
signee 80  to  petition,  unless  he  shall  believe  that  such  a  sale  will  create  a 
larger  fund  for  distribution  to  creditors  generally  than  if  there  should  be  a 
sale  by  the  lien  creditor.  In  re  Mebane,  3  B.  R.  347;  in  re  McClellan,  1 
B.  R.  380. 

Although  the  mortgage  contains  a  clause  de  non  alienando,  a  purchaser 
will  acquire  a  valid  title,  and  his  assignee  may  sell  the  property  free  from 
the  mortgage.    Ducros  v.  Portin,  5  Rob.  (La.)  165. 

A  secured  creditor  does  not  have  absolutely  the  election  to  stand  outside 
of  the  operation  of  the  banlcruptcy  act.  The  assignee  has  the  right  to  bring 
him  into  the  court  of  banl^ruptcy,  and  contest  the  amount  of  his  debt  and 
the  validity  of  his  lien,  and  to  have  the  court  malse  such  equitable  orders 
as  to  the  disposition  of  the  property  as  seem  beet.  The  court  of  bank- 
ruptcy has  the  right  to  prevent  the  control  from  being  talcen  away  by 
resort  to  other  tribunals  against  its  will.  Markson  v.  Heaney,  4  B.  R.  510; 
8.  c.  1  Dillon,  497,  511,  note;  Bromley  v.  Smith,  5  B.  R.  152;  s.  c.  2  Biss. 
511;  Clarke  v.  Rosenda,  5  Rob.  (La.)  27. 

The  bankruptcy  court  has  the  right  to  take  possession  of  the  mortgaged 
property  after  a  default  in  payment,  and  sell  it  without  first  satisfying  the 
mortgage,  although  the  mortgagee  is  in  possession.  In  re  Kahley,  4  B.  R. 
378;  s.  c.  2  Biss.  383. 

When  the  proceedings  to  foreclose  a  mortgage  in  the  State  court  have 
reached  a  stage  where  substantially  all  the  expenses  except  those  which 
would  attend  any  sale  of  the  property,  even  by  the  bankruptcy  court,  have 
been  incurred,  and  incurred  by  the  action  of  the  assignee  while  a  party  to 
such  suit  in  suffering  proceedings  to  go  on  without  applying  to  the  bank- 
ruptcy court  to  restrain  them,  the  petition  for  leave  to  sell  the  property 
free  from  incumbrances  will  be  denied.  In  re  H.  Brinkman,  6  B.  lU  541; 
8.  c.  7  B.  R.  421;  Augustine  v.  McFarland,  13  B.  R.  7. 

When  an  order  is  made  to  sell  property  against  which  a  Judgment  of 
foreclosure  has  been  entered,  the  injunction  against  the  sale  under  the 
Judgment  may  be  so  far  modified,  if  deemed  desirable  in  order  to  obtain 
a  better  prioe  for  the  property,  that  the  sale  may  take  place  under  both  the 
order  and  the  Judgment,  and  the  referee  may  unite  in  the  deed.  In  re 
Hanna,  4  B.  R.  411;  s.  c.  4  Ben.  469. 

The  power  ought  not  to  be  exercised  where  the  rights  of  the  secured  cred- 
itor will  be  injuriously  affected,  as  where  the  property  has  no  market  value, 
or  one  that  is  clearly  less  than  the  mortgage  debt.  In  such  a  case  the 
secured  creditor  ought  to  have  the  right  to  hold  the  property,  and  wait  the 
chanoes  of  a  market  if  the  assignee  will  not  redeem.  Foster  v.  Ames,  2 
B.  B.  455;  s.  c.  Lowell,  313;  In  re  Kahley,  4  B.  R.  378;  s.  c.  2  Biss.  383;  in  re 
Jacob  F.  Hahnlen,  1  Penn.  L.  J.  10. 
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The  petition  for  leave  to  sell  free  from  IncumbranceB  must  set  forth  the 
facts  and  circumstances  which  Justify  the  application,  so  that  the  court 
may  decide  whether  or  not  the  application  shall  be  granted.  Ray  v. 
Norseworthy,  12  B.  R.  145;  s.  c.  25  La.  An.  GOO;  s.  c.  2a  Wall.  128. 

The  application  for  a  sale  must  state  what  persons  have  liens.  Incum- 
brances, and  interests  In  the  property,  and  notice  must  be  given  prior  to 
the  sale  to  all  persons  claiming  to  have  liens,  incumbrances  or  interests 
therein.    In  re  Anon.,  29  Leg.  Int.  20. 

Proper  notice  of  the  application  for  leave  to  sell  incumbered  property- 
should  be  served  on  the  secured  creditor.  Foster  v.  Ames,  2  B.  R.  455;  s.  c. 
Lowell,  313;  Houston  v.  City  Bank,  6  How.  48G;  Fowler  v.  Hart,  13 
How.  373. 

If  the  mortgagee  is  not  made  a  party  to  the  proceeding  to  sell  the  prop- 
erty free  from  incumbrances,  his  rights  will  be  unaffected  thereby.  Ray 
V.  Norseworthy,  12  B.  R.  145;  s.  c.  25  La.  An.  600;  s.  c.  23  Wall.  128;  Meeks 
V.  Whatley,  10  B.  R.  498.    Contra,  Wilson  v.  Tun)in,  5  Gill,  50. 

The  assignee  ought  not  to  be  permitted  to  make  private  sales,  or  sales  on 
credit,  without  first  submitting  the  price  and  terms  of  the  sale  to  the 
court  on  notice  to  the  mortgagee  for  approval  and  confirmation.  In  re 
Frederick  S.  Kirtland,  10  Blatch.  515. 

A  sale  by  the  assignee  of  property  free  from  all  Incumbrances  will  not 
divest  the  right  of  the  State  to  enforce  the  payment  of  taxes  on  the  prop- 
erty wherever  it  may  be  found,  aud  tlie  purchaser  takes  it  subject  to  that 
right.  Stokes  v.  State,  9  B.  K.  191;  s.  c.  40  Ga.  412;  Meeks  v.  Whatley.  4 
B.  R.  498. 

A  mortgagee  can  not  demand,  as  a  matter  of  right,  that  the  assignee 
shall,  upon  his  offer,  convey  the  premises  to  him  on  condition  of  his 
agreeing  not  to  present  a  claim  for  auy  part  of  the  debt  against  the  other 
assets  of  the  bankrupt.  Neitlier  the  refusal  of  the  assignee  to  accede  to 
suL'h  a  proposition,  nor  the  refusal  of  tlie  court  to  permit  him  to  accept, 
will  be  at  the  peril  of  throwing  the  cost  of  any  effort  to  secure  a  better 
price^  upon  the  otlier  creditors.  It  is  the  dutj'  of  the  assignee  and  of  the 
court  to  take  that  course  in  tlie  premises  wliicli,  in  their  judgment,  having 
due  reference  to  the  riglits  of  tlie  mortgagee,  will  be  most  beneficial  to  all 
the  parties  interested.    In  re  Ellerhorst  et  al.,  7  B.  R.  49;  s.  c.  2  Saw.  219. 

The  selling  of  prop(»rty  free  from  incuin])rances  is  a  matter  of  judicial 
discretion.  The  apportionment  of  costs  is  also  a  matter,  to  some  extent, 
of  judicial  discretion.  Tlie  district  court,  as  incident  to  its  power  to 
adjust  and  liquidate  tlie  lien,  is  antliorizod  to  adjust  the  costs  of  the  pro- 
ceedings necessary  to  uive  effect  to  tiie  specific  lien,  and  does  not  excee<i 
the  l>ounds  of  sound  discretion  in  char^'ing  upon  the  proceeds  of  the 
mortgaged  property  the  costs  of  tlie  iiroceedings  adopted  to  enforce  aud 
litliildate  the  si)ecific  lien.  The  costs  of  the  sale,  Including  commissions 
to  the  ;issignee,  may  be  <  linrtred  upon  the  proceeds.     Ibid. 

Where  jiroperty  Is  snld  fnv  from  incninhrances.  under  a  proceeding 
instituted  l>efore  tlie  expir.itiou  of  a  li(Mi.  the  rights  of  the  lienor  are 
d"eined  t(»  1h'  1ix(m1  fnun  the  coininenceiiieiit  of  the  pi'oceedlngs.  and  he 
need  not  renew  vr  continue  his  lieu.     Morau  v.  Schuugg,  7  Ben.  399. 
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A  Bale  of  the  property  free  from  incumbrances  does  not  pass  to  the  pur< 
chaser  the  right  to  the  growing  crops  which  the  tenant  had  agreed  to 
pay  by  way  of  rent.     In  re  Bledsoe,  12  B.  R.  402;  s.  c.  10  rac.  L.  R.  46. 

Where  the  record  shows  a  proceeding  to  bring  the  general  jurisdiction 
to  bear  on  the  special  case,  the  purchaser  need  not  look  beyond  the  order 
of  sale  to  see  whether  every  particular  has  been  complied  with  in  the  ap- 
pointment and  qualification  of  the  assignee.  Zeigler  v.  Shomo,  78  Penn. 
357. 

Where  an  assignee  sells  property  which  is  incumbered  or  in  dispute 
under  an  order  of  court,  it  is  the  order  and  not  the  assignment  which  em- 
powers him  to  act.    Ibid. 

A  sale  may  be  made  in  bulk  where  that  is  the  only  possible  mode 
which  will  enable  purchasers  to  buy  with  confidence.  Jerome  v.  McCarter, 
15  B.  R.  546. 

Where  the  property  is  sold  free  from  incumbrances,  the  assignee  can 
only  deduct  the  costs  of  the  proceedings  necessary  for  proving  the  lien, 
and  must  appropriate  the  balance  of  the  proceeds  to  the  payment  of  the 
claim  of  the  secured  creditor.  In  re  Hambright,  2  B.  R.  498;  s.  c.  2  L.  T. 
B.  61;  8.  c.  1  C.  L.  N.  201;  in  re  Davenport,  3  B.  R.  77;  s.  c.  2  L.  T. 
B.  136;  in  re  Eldridge,  4  B.  R.  408;  s.  c.  2  Biss.  302;  in  re  Blue  Ridge 
R.  R.  Co.,  13  B.  Rs  315. 

In  a  proceding  to  sell  property  free  from  incumbrances,  the  bankruptcy 
court  hafi  no  authority  to  adjust  the  claims  of  a  trustee  under  a  mortgage, 
nor  to  ascertain  what  is  due  by  the  trustee  to  his  counsel.  In  re  Blue 
Ridge   R.    R.   Co.,   13   B.   R.  315. 

Costa  in  bankruptcy  are  left  by  the  act  entirely  in  the  discretion  of  the 
court,  and  questions  arising  in  relation  to  them  must  be  disposed  of  upon 
equitable  principles.  It  can  not  be  denied  upon  authority  as  well  as  prin- 
ciple, that  if  a  mortgagee  allows  the  mortgaged  property  to  be  so  used 
and  managed,  and  the  mortgage  itself  to  be  so  placed  and  continued 
upon  the  records  in  a  condition  to  induce  in  the  minds  of  reasonable  men 
a  suspicion  or  belief  that  the  mortgage  i&  a  mere  cover  to  protect  the 
proi)erty  of  the  mortgagor  from  his  creditors,  and  the  creditors  act  upon 
such  suspicion  or  belief,  they  should  be  reimbursed  their  costs  and  ex- 
I)ensee  out  of  the  mortgage  fund,  notwithstanding  the  mortgage  is  even- 
tually held  to  be  valid,  there  being  no  other  assets.  A  mortgage  given 
for  ^,000,  when  only  $1,000  is  actually  advanced,  is  prima  facie  fraudu- 
lent, and  creditors  who  have  endeavored  to  have  it  declared  void  are 
entitled  to  be  reimbursed  the  amount  of  their  reasonable  costs,  expenses, 
and  disbursements  in  the  proceedings  in  bankruptcy,  including  the  sale 
of  the  mortgaged  property,  from  the  proceeds  of  such  sale.  In  re  Dumont, 
4  B.  R.   17;  s.  c.  2  L.  T.  B.  114. 

If  the  property  is  sold  free  of  incumbrances,  the  mortgagee  can  not 
be  allowed  the  costs  and  commissions  of  a  scire  facias  to  foreclose  the 
mortgage,  issued  and  served  on  the  bankrupt  alone  after  the  commence- 
ment  of  the  proceedings  in  bankruptcy.  In  re  Abraham  A-  Devore,  24 
Pitts.  L.  J.  185. 
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If  an  assignee  voluntarily  paid  a  mortgage  debt  in  gold  prior  to  the 
change  in  the  law  made  by  the  last  deeisious  of  the  Supreme  Court,  he  1b 
not  entitled  to  relief.  All  matters  that  were  closed  by  the  parties  before 
the  change  are,  in  the  absence  of  fraud,  beyond  the  reach  and  influence 
of  any  retrospective  action  of  the  law  caused  by  such  change.  In  re 
Henry  M.  Dunham.  29  Leg.  Int  380;  s.  c.  2  Md.  L.  R.  485. 

The  petition  for  leave  to  sell  property  free  from  incumbrances  may, 
in  case  of  improper  conduct,  be  dismissed  with  costs  to  be  paid  by  ihe 
assignee  personally  and  not  out  of  the  estate.  In  re  H.  Brinkman,  G  B.  R. 
541;  8.  c.  7  B.  R.  421. 

If  tho  estate  is  sold  free  from  incumbrances,  the  State  court  may  grant 
a  mandamus  against  the  State  officer,  directing  an  erasure  of  the  mort- 
gages.   Conrad  v.  Prleur,  5  Rob.  (La.)  40. 

The  district  court  has  jurisdiction  to  decree  an  erasure  of  the  mortgages, 
"Where  the  property  is  sold  free  from  incumbrancies.     Ibid. 

Surrender  to  Creditor.—  The  assignee  is  invested  with  the  right,  in- 
dependent of  the  sanction  of  the  court,  to  release  the  bankrupt's  right  of 
redemption  to  the  secured  cre<litor.  Second  National  Bank  v.  State 
National  Bank,  11  B.  R.  49;  s.  c.  10  Bush.  3G7. 

The  powers  of  an  assignee  are  in  no  sense  judicial,  i\nd  his  acts  bind 
only  those  whom  he  represents.  In  the  siile  of  the  estate  of  a  bankrupt 
he  acts  only  for  the  creditors  who  prove  tlieir  claims,  and  in  such  matters 
he  can  conclude  the  rights  of  no  one  else.  The  act  of  the  assignee  in 
allowing  a  creditor  to  retain  nn  alle.i:ed  security,  after  deducting  the  value 
of  the  fianie  from  the  amount  of  the  claim,  does  not  include  other  ored- 
itoi*s  claiming  the  same  sei'urity,  if  they  have  not  proved  their  claims. 
Ibid. 

When  the  assignee,  in  tlie  exercise  of  the  discretion  left  to  him, 
abandons  all  claim  to  incumbered  property,  tlien  the  State  courts  may  sub- 
ject such  i)roi)erty  to  tlie  satisfaction  of  tlie  secured  creditor's  claim,  and 
may  afford  liiin  any  relief  toucliinj:  such  i)roperty  as  he  would  have  been 
entitled  to  if  tlie  proceedin^^s  in  l)anlvruptcy  had  never  been  instituted. 
Ibid. 

Sale  Subject  to  Incumbrances.—  The  assignee  may  sell,  without  peti- 
tioninir  tlie  court,  or  witliout  any  onli'r  of  the  court,  any  property  of  the 
banl;ru])t  in  his  jiossossion  iiicuinbercd  in  any  manner.  But  when  he  so 
sells,  lie  dors  so  subjiH-t  to  any  and  all  lawful  incumbrances,  and  can 
conv(\v  no  liiirher  or  Ix'ltcr  interest.  The  jn'oceeds  of  such  a  sale  are 
supiiosed  to  be  the  ])ri('e  <ir  value  of  the  interest  so  sold,  and  with  a  knowl- 
ed^re  of  tlie  incuiiibrauccs.  In  re  Mebnne,  'A  H.  R.  347:  in  re  McClellan, 
1  B.  U.  :is'.i:  Kelly  v.  Stranir*',  :\  B.  R.  S;  KIivj:  v.  Bowman.  24  I*a.  An. 
50(1:  Se<Mind  National  P.ank  v.  Stato  National  Bank,  11  B.  R.  40;  s.  c.  10 
Busli.  :5i;7:  Hay  v.  Norscwortliy,  VJ  W.  K.  145:  s.  c.  2.^  La.  An.  r.(jO;  s.  c.  23 
W'aU.  12S;  ^^'i(•ks  .\:  <%>.  v.  rt-rkiiis.  \:\  B.  U.  2SO;  s.  c.  1  Woods.  3S;i. 

Wh(»n  property  subif^t  to  an  inruinbranee  has  been  sold  without  an 
order  nf  the  court,  it  will  l>e  tnkrn  for  i:ranttvl.  that  the  assignee  sold  only 
such  iMi:ht  or  title  to  the  jwopcrty  as  was  v(^sted  in  him.  and,  therefore, 
sold  it  siibjccf  to  the  iiicuTiibrniice.  Kcllcy  v.  Strangle.  3  B.  R,  8;  Meeka 
V.  Whatlcy,  1  \\.  K.  4t>S;  Linthicum  v.  Feiilcy,  U  P.ush,  131. 
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Where  property  is  sold  subject  to  Hens,  the  purchaser  takes  the  title 
subject  to  the  terms  of  the  sale.    Selbel  y.  Simeon,  62  Mo.  255. 

Property  may  be  sold  clear  of  incumbrances,  to  the  prejudice  of  the- 
rights  of  no  one,  by  an  agreement  between  the  assignee  and  a  secured 
creditor,  and  the  creditor  will  then  be  entitled  to  be  paid  out  of  the 
balance  of  the  proceeds  that  remain  after  the  payment  of  the  costs  of  sale* 
and  the  lawful  commissions  of  the  assignea    In  re  Mebane,  3  B.  R.  347. 

As  a  general  rule  of  equity  jurisprudence,  there  is  an  equity  of  re- 
demption in  chattel  mortgages.  In  Massaehuaetts,  the  statute  remedy 
is  not  exclusive.  The  mortgagor  may  tender  performance,  and  have  his 
action  at  law;  or,  if  for  any  reason  this  remedy  is  incomplete,  he  may 
proceed  in  equity.    Foster  v.  Ames,  2  B.  R.  455;  s.  c.  Lowell,  313. 

It  is  not  necessary  for  the  assignee  to  take  any  proceeding  whatever  in 
regard  to  incumbered  property,  unless  by  so  doing  he  can  realize  a  net  sum 
of  money  free  from  incumbrances  for  the  benefit  of  the  estate.  It  would 
be  idle  to  go  through  the  form  of  selling  the  property,  if  the  property  be 
of  less  value  than  the  amount  of  the  incumbrance.  In  re  Lambert,  2  B. 
R.  426;  in  re  Bowie,  1  B.  R.  628;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  L,  J.  448. 

If  the  petition  ask  for  leave  to  sell  the  property  subject  to  certain 
specified  incumbrances,  and  the  report  sets  forth  that  the  property  waB> 
sold  free  from  all  Incumbrances,  except  those  specified,  the  report  will 
not  be  adopted  by  a  mere  confirmation  of  the  sale.  It  should  explicitly  ap- 
pear in  the  order  of  confirmation  that  the  report  was  confirmed,  and  that 
the  sale  as  such  was  confirmed,  so  as  to  show  that  the  court  acted  upon 
that  part  of  the  report,  and  confirmed  the  sale  by  making  it  free  and  clear 
from  all  other  incumbrances.  That  is  indispensably  necessary  in  order 
to  make  it  binding  on  the  court,  because  it  could  only  be  effectual  by  a 
ratification  brought  home  to  the  knowledge  of  the  court  of  the  particular 
clause  in  the  report.  The  assignee  acted  under  a  power.  He  was  bound 
to  follow  the  instructions  of  the  power.  If  it  is  sought  to  be  enlarged,  the 
court  ought  to  know  of  that  enlargement,  and  ratify  and  confirm  it  aa 
such.    In  re  McGilton  et  al.,  7  B.  R.  2^;  s.  c.  3  Bias.  144. 

If  a  lien  creditor  is  present  at  a  sale  by  an  assignee,  he  is  present  iot 
contemplation  of  law,  only  with  knowledge  of  the  facts  which  are  stated 
in  the  i)etition  for  sale,  and  in  the  order  of  the  court.  If  the  petition 
simply  asks  for  leave  to  sell  the  property  subject  to  certain  incumbrances, 
it  is  questionable  whether  he  would  be  bound  by  an  unauthorized  state- 
ment of  the  assignee.     Ibid. 

If  the  assignee  sells  the  property  without  an  order  of  the  court,  a  se- 
cured creditor  may  enforce  his  claim  against  the  property  in  a  State 
court  although  he  has  proved  his  debt    King  v.  Bowman,  24  La.  An.  506. 

The  fact  that  land  against  which  a  mortgagee  seeks  to  enforce  his 
mortgage  has  been  sold  by  the  assignee,  does  not  deprive  the  State 
tribunal  of  jurisdiction  over  the  suit    Ibid. 

If  the  property  is  sold  subject  to  a  lien,  the  lien  claimant  may  proceed 
in  the  State  court  to  enforce  his  lien.  Douglass  v.  St.  Louis  Zinc  CJo.,  5ft 
Mo.  38& 
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Where  hypothecary  proceedings  are  instituted  after  the  sale  of  the 
property  by  the  assignee,  it  is  not  necessar>'  to  serve  notices  of  the  pro- 
ceedings on  the  assignee  or  the  bankrupt.  The  assignee  has  no  interest 
in  the  hypothecated  property,  and  the  discharged  bankrupt  is  no  longer 
bound  for  the  debt,  liay  v.  Norse  worthy,  12  B.  R.  145;  s.  c.  25  La.  An. 
600;  s.  c.  23  Wall.  128. 

Sale  on  Application  of  Secured  Creditor.—  Ldens  upon  the  property  of 
the  bankrupt,  so  long  as  it  i*emains  in  the  possession  of  the  bankruptcy 
court,  can  only  be  enforced  in  the  district  court  sitting  as  a  court  of 
bankruptcy.  In  re  People's  Mail  Steamship  Co.,  2  B.  R.  553;  s.  c.  3  Ben. 
220;  Davis.  Assignee  of  Bittel,  et  al.,  2  B.  R.  392;  Jones  v.  Leach,  1  B.  R. 
595;  In  re  Vogel,  2  B.  11.  427;  s.  c.  3  B.  R.  198;  s.  c.  7  Blatch.  18;  s.  c. 

2  L.  T«  B.  154;  Lee  v.  l^Yanklin  Av.  S.  Inst,  et  al.,  3  B.  R.  218;  s,  c.  1  C.  L. 
N.  370;  in  re  Kerosene  Oil  Co.,  2  B.  R.  528;  s.  c,  3  B.  R.  125;  s.  c.  3  Ben. 
35;  s.  c.  0  Blatch.  521;  s.  c.  2  L.  T.  B.  79;  in  re  Israel  M.  Rosenl>erg,  3  B. 
R  130;  s.  c.  3  Ben.  3(50;  in  re  J.  M.  Snedaker,  3  B.  R  029;  in  re  High  et  aL. 

3  B.  K.  192;  s.  c.  1  L.  T.  B.  175:  s.  c.  2  C.  L.  N.  9. 

The  tilinji"  of  a  petition  in  bankruptcy  operates  from  the  time  of  such 
filing:  as  a  practical  restraint  on  a  plcdjjee  of  the  propertj'  of  the  bank- 
rupt, wlio  is  uotilicd  of  such  filing,  from  disix)sing  of  it  otherwise  than 
at  his  own  risk,  until  the  bankruptcy  court  can  act  in  the  premises.  In 
re  (^rinncll  &  Co.,  9  B.  R.  29;  s.  c.  7  Ben.  42. 

A  judgment  which  is  n  lieu  upon  land  must  be  proved,  and  can  only  be 
enforced  through  the  bankruptcy  court.    Davis  v,  Andei-son,  0  B.  R.  145. 

For  just  and  equitable  puiijoses  and  to  guard  against  fraud,  the  act 
rightfully  takes  the  pledged  property  or  lien  out  of  the  power  of  the 
seciu'ed  creditor's  control  or  uinnagenient  in  reducing  it  to  money  in  his 
chosen  wny  without  ri^siKmsibility,  and  places  it  in  fhe  hands  of  the 
assignee  of  the  bankrupt,  who,  being  an  agent  to  the  court,  and  at  the 
.^aiiie  time  the  rei»rcsentative  of  the  rights  of  all  parties  in  inteivst,  is 
supposed  to  be  above  the  teniptatiou  to  fraud,  and  directs  him  in  such 
capacity  and  iiiuier  tlie  i)le(]gi^  of  his  otii<'ial  l>ond  as  assignee,  and  under 
the  direction  of  (lie  court,  to  convert  such  mortgageil  or  ple<iged  prop- 
erty into  money,  and  to  distribute  the  siinie  under  the  provisions  of  the 
act,  with  due  regard  to  all  tlie  prioiities  sliown  to  exist  in  the  proeee<lings 
In  bankruptcy  by  the  proof  of  the  claims  at^ainst  the  bankrupt.  So  far 
from  taking  any  riglit  or  riixlits  froni  the  secured  creditors,  uudcn*  the  mort- 
gagi',  lien,  or  pkdue  by  ^vllicll  he  holds  the  same,  it  simply  regulates  the 
mode  and  means  c»f  foi-eclosing  the  mortgage^  or  other  lien,  and  of  reducing 
such  Si'C'urity  to  ni(»ney.  in  oimIci'  that  the  court  may  l>e  able  to  enforce  ex- 
act jnstic(\  and  to  see  tliat  tlie  riirhts  of  all  tlie  j-rtMlitors  are  secured  to 
them  under  the  proof  of  <  laims.  and  under  tlie  l.-iw.  In  re  J.  M.  Snedaker. 
3  K.  R  (»-J9. 

Wlien*  the  nicmbiM's  of  a  firm  are  adjudged  bankrupts  Individually,  and 
not  a<  co])aiMn«'rs,  a  i)lc<bj(H'  liolding  collatci'als  to  secure  a  firm  debt  need 
n<»t  fbf.Min  an  (u-dcr  of  tln^  court,  for  leave  to  sell  the  same.  In  re  Geo. 
B.  Griunell,  0  B.  R.  137. 
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If  a  coix>oration  pledged  its  own  bonds  to  secure  a  loan,  the  pledgee 
may  sell  them  after  an  adjudication.    Jerome  v.  McCarter,  15  B.  R.  546. 

A  secured  creditor  may  apply  to  the  district  court  to  have  the  in- 
cumbered property  sold,  and  the  proceeds  applied  pro  tanto  toward  the 
payment  of  his  debt  In  re  T.  R.  Stewart,  1  B.  R.  278;  s.  c.  1  L.  T.  B. 
16;  in  re  Blgelow  et  al.,  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95; 
Davis,  Assignee  of  Bittel  et  al.,  2  B.  R.  392;  in  re  Ruehle,  2  B.  R.  577;  s.  c. 
1  L.  T.  B,  59;  s.  c.  1  O.  L.  N.  186;  s.  c.  16  Pitts.  U  J.  5. 

The  application  can  not  be  made  until  the  claim  has  been  duly  proved. 
To  grant  permission  for  a  sale  without  proof  would  be  to  assume  the 
existence  of  facts  which  may  never  be  made  to  appear.  For  it  can  not 
otherwise  be  known  that  the  creditor  has  any  debt,  or,  if  he  has,  that 
the  property  is  properly  held  as  security  for  the  debt.  In  other  words,  to 
grant  the  order  without  proof,  would  be  to  assume  as  proved  the  facts 
upon  which  the  right  to  the  order  is,  by  the  bankruptcy  act,  made  depend- 
ent. In  re  Bigelow  et  al.,  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in 
re  Bridgman,  1  B.  R.  312;  s.  a  2  B.  R.  252;  in  re  Frizelle  et  aL,  5  B.  R.  119; 
in  re  Geo.  B.  Grinnell,  9  B.  R.  137.  Contra,  in  re  High  et  al.,  3  B.  R,  192; 
8.  c.  1  L.  T.  B.  175;  s.  c.  2  0.  L.  N.  9. 

When  property  is  claimed  under  deed,  by  persons  other  than  the  bank- 
rupt or  assignee,  a  creditor  asserting  that  he  has  a  lien  thereon,  and 
desiring  to  enforce  the  same,  must  institute  an  original  proceeding  for 
that  purpose  and  make  the  other  claimants  parties  thereto.  In  re  O.  Dean, 
3  B.  R.  769. 

A  subsequent  mortgagee  who  was  not  made  a  party  to  a  petition 
against  the  assignee  by  a  prior  mortgagee  to  reform  his  mortgage,  may 
state  this  as  an  objection  to  a  sale  or  in  claiming  the  proceeds.  Fowler 
V.  Hart,  13  How.  373. 

The  sale  can  not  take  place  before  an  assignee  Is  appointed.  The  as- 
signee is  the  only  person  who  can  represent  the  creditors  other  than  the 
particular  secured  creditor.  Whether  such  other  creditors  are  wholly 
unsecured  or  insufficiently  secured,  they  have  an  interest  in  seeing  that 
the  debt  of  the  particular  secured  creditor  is  duly  proved,  and  is  not 
fraudulent  or  illegal,  and  that  the  securities  held  for  it  are  applied  on 
it  at  their  proper  value,  whether  such  value  is  ascertained  by  agreement 
between  such  particular  secured  creditor  and  the  assignee,  or  by  a  sale. 
Before  such  application  of  the  securities  is  made,  the  assignee  has  a 
right  on  behalf  of  such  other  creditors  to  elect  whether  he  will  redeem 
the  pledged  property  by  paying  the  debt  and  taking  the  property,  or 
whether  he  will  give  It  up  to  the  secured  creditor  on  receiving  an  agreed 
sum  as  its  excess  of  value  over  the  debt  Nothing  of  all  this  can  be  done 
until  there  is  an  assignee.    In  re  Geo.  B.  Grinnell,  9  B.  R.  137. 

Notice  of  the  application  should  he  given  to  the  assignee.  In  re  J.  O. 
Smith,  1  B.  R,  ^3;  s.  c.  2  B.  R.  297;  s.  c.  2  Ben.  113;  in  re  High  et  al.,  3  B. 
R.  192;  s.  c.  1  L.  T.  B.  175;  s.  c.  2  C.  L.  N.  9;  in  re  S.  F.  Frizelle,  5  B.  R. 
122. 

Generally,  when  the  proceeding  is  by  a  secured  debtor,  notice  upon 
the  assignee  who  represents  the  estate  will  be  sufficient,  without  notice 
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to  the  creditors,  though  exceptions  might  be  allowed  to  this  rule  in  some 
cases  very  properly.  In  re  High  et  aL,  3  B.  R.  192;  s.  c.  1  L.  T.  B.  175; 
S.  c.  2  C.  L.  N.  9. 

If  the  time  for  the  payment  of  a  debt  secured  by  a  mortgage  has  been 
extended,  an  order  of  the  bankruptcy .  court  passed  without  notice  to  the 
bankrupt  permitting  the  mortgagee  to  sell  before  the  time  of  the  ex- 
tension expiree,  will  be  void  as  to  the  bankrupt  In  re  Betts,  15  B.  R. 
536;  s.  c.  4  Cent.  L.  J.  558;  s.  c.  13  Pac.  L.  K  203. 

A  secured  creditor  can  not  apply  to  have  his  lien  satisfied  until  some- 
thing has  been  realized  out  of  the  property  subject  to  his  lien.  In  re 
Fallon,  2  B.  11.  277. 

The  difference  LH?tween  the  net  proceeds  of  the  sale  of  mortgaged 
property  and  the  amount  of  tlie  mortgaged  debt  is  not  to  be  paid  in  full  out 
of  the  general  funds  of  the  estate.  This  difference  is  simply  a  claim  againi>t 
the  estate,  like  all  other  unsecured  claims.  In  re  I'urcell  &  Robinson,  2 
B.  R.  22;  s.  c.  2  Ben.  485;  s.  c.  3()  IIow.  Pr.  42;  in  re  Ruehle,  2  B.  R.  577; 
s.  c.  2  L.  T.  B.  51);  s.  c.  1  C.  L.  N.  180;  s.  c.  IG  Pitts.  L.  J.  5;  in  re  Winn, 

1  B.  B.  49<j;  s.  c.  1  L.  T.  B.  17. 

Inasmuch  as  the  lien  creditor  st^eks  and  enjoys  tlie  aid  of  the  district 
court  in  enforcing  and  realizing  his  lien,  lie  is  l)ound  to  pay  the  cost 
incurred  in  obtaining  tliis  aid.  But,  with  regard  to  the  costs  of  general 
administration,  in  which  lie  lias  no  concern,  and  in  which  he  can  have 
no  Interest  until  his  Hen  is  either  satislicnl  or  realized,  it  would  be  In- 
equitable to  reciuire  him  to  Inxir  the  burden  of  tliem.    In  re  Hambright, 

2  B.  R.  408;  s.  c.  2  I..  T.  B.  (>1;  s.  c.  1  O.  L,  N.  201;  in  re  Daveniwrt,  3 
B.  R.  77:  s.  e.  2  L.  T.  B.  I'M. 

The  fund  sliould  lie  cliarjxed  with  the  costs  and  expenses  of  sale  and 
orders  relative  tliercto,  and  its  proportion  of  the  general  expenses  of  the 
estate.     In  re  York  iVc  Hoover,  3  B.  Ks  (KJl. 

Proceedings  in  State  Courts.—  After  tlie  commencement  of  proceedings 
in  baiiki'uplry.  a  inort^^a^ee  can  n(»t  foreclose  llie  mortgage,  under  a 
l>ower  of  sale  contained  tliercin,  in  tlie  mode  and  manner  prescribed  by 
tlie  State  statutes.    Phelps  v.  Sellick,  8  B.  R.  .'UN);  Wliitman  v.  Butler,  8 

B.  R.  487. 

Tlie  jHJwer  of  a  iiinrtLrairee  to  sell  tlie  property  in  the  name  of  the  mort- 
gajror  and  liis  nttnriiey  is  not  affecttMl  by  tlie  bankruptcy  of  the  mort- 
gagor, for  it  is  a  power  coiiitUMl  with  an  interest.  Ilall  v.  Bliss,  14  B.  R. 
320:  s.  c.  IIS  Mnss.  .ML  ('<intra,  I.ockett  v.  Hill,  l>  B.  R.  107;  s.  e.  1 
Woods,  r»."»2. 

Whorw  the  tith*  (1<m's  not,  nndcM-  tlie  Stnte  laws,  i)ass  to  the  mortgairee, 
a  power  to  sell  is  imt  a  power  connletl  wiili  jm  inten^t,  and  is  revoked  by 
the  bankruptcy  of  the  niortuairor.  T.ockctt  v.  Hill,  l>  B.  R.  107:  s.  c.  1 
A\'oo(ls.  ^C)2. 

The  mere  possession  (>f  tho  ]iroperty  is  nest  of  tliat  dignity  and  nature 
wliicli  can  ^n^  envrrnfted  on  :i  imiw cr  hi  a  niortirair(\  so  as  to  make  it  a  power 

ediiltled    Willi   an    i!lt(M-es|.       Ihid. 

If  the  pnwer  to  sell  is  limited  t(t  a  eiMMain  pericKl,  it  is  lost  by  a  failure 

to  e.\erfi-;e  it  dnriii'-r  that  i)eriod.     Hud. 
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A  mortgagee  holding  a  power  of  sale  can  not  purchase  the  land  himself, 
either  In  seyeralty,  Joint  tenancy,  or  otherwise.  He  can  not  be  vendor 
and  vendee;  the  characters  are  inconsistent,  and  the  power  does  not 
extend  so  far.    Ibid. 

Where  the  right  to  purchase  is  provided  for  In  the  mortgage,  a  mort- 
gagee may  purchase  at  a  sale  made  by  him  In  pursuance  of  a  power  con- 
tained in  a  mortgage.    Hall  v.  Bliss,  14  B.  It  329;  s.  c.  118  Mass.  554. 

A  mortgagee  holding  a  power  of  sale  coupled  with  an  Interest,  should, 
after  the  bankruptcy  of  the  mortgagor,  convey  the  property  in  his  own 
name,  and  not  in  that  of  the  bankrupt,  who  Is  dvlliter  mortuus,  or  at 
least  Incapable  in  law  to  execute  a  deed  of  conveyance.  Lockett  v.  Hill, 
0  B.  K,  167;  a  c.  1  Woods,  552. 

A  power  of  sale  in  a  mortgage  is  merely  cumulative,  and  does  not  bar 
a  foreclosure.     Ibid. 

A  purchaser  at  a  sale  under  a  deed  of  trust,  after  the  commencement 
of  proceedings  in  bankruptcy  against  the  grantor,  obtains  a  legal  title 
which  will  be  deemed  valid  until  it  is  set  aside  by  the  assignee.  Mc- 
Gready  v.  Harris,  0  B.  R.  135;  s.  c.  54  Mo.  137;  Roden  v.  Jaco,  17  Ala.  344. 

A  sale  under  a  deed  of  trust  is  valid,  although  the'  holder  of  a  second 
deed  of  trust  on  the  property  was  bankrupt  at  the  time  thereof.  Long 
V.  Rogers,  6  Blss.  416. 

A  mortgagee  holding  a  mortgage  of  personal  property  may  take  pos- 
session of  the  property  after  the  commencement  of  proceedings  in  bank- 
ruptcy.   Bentley  v.  Wells,  61  111.  50. 

Where  no  advantage  can  result  to  the  estate  of  the  bankrupt,  there  Is 
no  reason  why  the  district  court  should  interfere  with  a  suit  brought  In 
a  State  court  after  the  commencement  of  the  proceedings  in  bankruptcy 
to  enforce  a  lien,  when  neither  the  assignee  nor  any  creditor  Invokes  such 
Interference,  and  it  appears  without  contradiction  that  the  equity  of  re- 
demption Is  of  no  value.  There  Is  no  excess  of  value  to  be  paid  to  the 
assignee  on  his  releasing  the  right  of  redemption.  There  is  nothing  to  be 
sold  subject  to  the  mortgage  which  will  yield  anything,  and  any  action 
of  the  district  court  for  the  liquidation  and  settlement  of  the  amount  of 
the  lien,  and  for  the  sale  of  the  property  to  satisfy  it,  would  be  a  mere 
expense  to  the  estate,  producing  nothing.  Under  such  circumstances,  the 
district  court  may  exercise  a  discretion  on  the  subject,  and  may  decline 
interference.  In  re  Iron  Mountain  Co.,  4  B.  R.  645;  s.  c.  9  Blatch.  320; 
in  re  Bowie,  1  B.  IL  (528;  s.  c.  1  L.  T.  B.  97;  s.  c.  15  Pitts.  Lr.  J.  448; 
Tichenor  v.  Allen,  13  Gratt.  15. 

The  case  should  be  clear,  and  the  proof  that  nothings  can  be  saved  to 
the  estate  should  be  satisfactory.  If  the  court  can  see  that  any  prejudice 
to  the  Interests  of  creditors  may  happen,  it  should  not  permit  those  In- 
terests to  be  put  at  hazard  by  a  proceeding  to  which  the  general  cred- 
itors are  not  parties,  and  in  respect  to  which  they  have  no  protection  but 
through  the  proceedings  in  bankruptcy.  In  re  Iron  Mountain  Co.,  4  B.  R. 
645;  s.  c.  9  Blatch.  320. 

In  all  matters  of  controversy,  where  the  subjects  in  dispute  are  of  a 
local  nature,  the  rights  of  parties  must  be  determined  by  actions  in  the 


524  The  Bankruptcy  Law. 

local  courts.  Thus  the  tiUe  and  dlsix)sltion  of  real  estate,  where  there  are 
adverse  claims,  can  not  generally  be  determined  in  a  court  out  of  the 
State  in  which  the  land  is  situated.  The  right  of  a  mortgagee  to  have 
a  foreclosure  of  his  mortgage  can  not  bo  administered  by  a  district  court 
in  another  State,  sitting  as  a  court  of  banliruptcj'.  In  such  a  case,  the 
State  court  where  tlie  land  is  situated  can  afford  a  remedy  by  foreclosure 
ajid  sale.    Whltrldge  v.  lM.ylor,  GC  N.  C.  273. 

The  claimant  of  a  lien,  by  electing  to  pursue  the  property  in  the  State 
court,  will  deprive  himself  of  auj-  right  to  prove  his  debt  in  bankruptcy 
for  the  deficiency,  in  re  Iron  Mountiiin  Co.,  4  B.  R.  G45;  s.  c.  9  Blatch. 
320;  Brown  v.  ("libbous,  13  B.  R.  407;  s.  c.  37  Iowa,  054. 

A  foreclosure  to  which  the  assignee  is  not  made  a  party  is  of  no  eflfeet 
as  to  him,  and  his  equity  of  redemption  remains  in  full  force.  Winslow 
V.  Clark,  47  N.  Y.  2()1;  s.  c.  2  Lans.  377;  BaiTon  v,  Newberry,  1  Biss.  140; 
Truitt  v.  Truitt,  38  lud.  10;  City  Bank  v.  AValton,  5  Itob.  (La.)  158;  Cole 
V.  Duncan,  58  111.  170;  IMorce  v.  IMiillips,  3  Robt.  488. 

If  the  bankrupt  also  had  an  interest  in  the  mortgage  debt,  the  assignee 
is  a  necessary  party  to  an  a<*tion  to  foreclose  the  mortgage,  although  he 
has  sold  all  the  bankrui>t's  interest  in  tlie  land.  Chirk  v.  Clark,  50  N.  H. 
105. 

A  proceeding  instituted  in  a  State  court  to  foreclose  a  mortgage  after 
the  commencement  of  the  proceedings  in  bankruptcy,  without  making  The 
a-ssiguee  of  tlie  mortgagor  a  party  thereto,  is  valid  as  against  those  who 
are  parties  thereto.  Brown  v.  (Jibbons,  13  B.  11.  407;  s.  c.  .37  Iowa,  054; 
Ilulverson   v.   Ilutcliinson,   31)  Iowa,   31(5. 

After  a  surrender  in  baukru])tcy,  th(»  l)ankrupt  has  no  interest  in  prop- 
erty mortgaged  liy  liini,  and  can  not  be  procctnlcnl  against  by  the  ap- 
pointnu*nt  of  a  curator  ad  Ikh*  to  represent  liini  in  an  action  to  foreclose 
tlie  mortgage.  A  service  of  the  citation  on  such  curator  is  a  nullity,  and 
the  i)nM'ec(liiig  is  void.     Ki'inicdy  v.  Rust,  25  La.  An.  .554. 

After  tlie  discharge  of  tlic  baiiUnipt  lias  been  granted,  the  mortgagee 
may  file  a  bill  to  fureclosf*  ilie  inortgagi^  in  a  State  court.  Cole  v.  Duncan, 
58  111.  17<;:  Truitt  v.  Truitt,  :;s  lud.  K;:   I»ierce  v,  Wilcox,  40  Ind.  70. 

A  luoi'tgaLTee  (Iocs  uol  lose  the  lieu  of  ins  uiortgage  by  omitting  to  prove 
it  in  baukruptry.  but  may  enfMne  it  alter  the  proeeediugs  in  bankruptcy 
are  tenuiuated.     \Vi.ks  vV  Co.  v.  I'erkius,  li;  B.  R.  2S<>;  s.  c.  1  Woo<ls.  38.3. 

If  llje  assignee  does  not  seek  to  redeeiu  tli(»  mortgaged  property,  the 
uiortgautM'  uiay  institute  t\u  a«*ti(iu  in  a  Statt*  court  to  fon'close  the  mort- 
gage.   Brown  V.  (Jibbons.  i:;  \\.  K.  4h7:  s.  <•.  ;;7  Iowa.  (>."»4:  McKay  v.  Funk, 

13  B.  T{.  :\:\4:  s.  <-.  :;7  Toavm,  <:<n. 

AVluMi  (lie  baukruiMey  court  oouseiits,  a  mortgagee  may  foreclose  the 
niortgatre  ill  a.  Siato  roin-t.     Sticiete  1  »T:<]»argn(»s  v.  Mcllenn-,  40  Cal.  35L 

If  a  decree  to  foie<-l«ise  a  inortLiage  does  not  iix  any  personal  liability 
upon  the  bankrui)t.  it  is  ]u-o]»''r  where  tli<'  bankrujit  transferred  the 
prnjiorty  before  liis  baukriipti-y,  aliliou'^li  the  iu'o«'eedings  to  foreclose 
the  uiortLia^^e  wero  instituted  in  a  State  court  after  that  time.  Cockrill 
V.  Jones,  28  Ark.  103. 
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Where  no  action  is  taJken  by  the  assignee  or  the  creditor  in  the  bank- 
ruptcy court,  the  State  court  has  jurisdiction  to  make  the  lien  available. 
Keed  v.  BuUington,  11  B.  K  408;  s.  c.  49  Miss.  223. 

If  the  bankrupt  transferred  the  property  before  the  commencement 
of  the  proceedings  in  bankruptcy,  the  holder  of  a  mechanic* s  lien  claim 
thereon  may  enforce  it  in  a  State  court.  Glendon  Company  v.  Town- 
send,  120  Mass.  346. 

If  the  ajssignee  aj^pears  in  the  State  court  and  claims  a  surplus  arising 
from  the  foreclosure  of  a  mortgage,  without  objecting  to  the  power  of  the 
court  to  render  a  Judgment,  he  can  not,  when  the  decision  is  adverse  to 
him,  appeal  to  the  supreme  cH)urt,  and  raise  the  objection  there.  Mays  v. 
Frltton,  11  B.  R.  229;  s.  c.  20  Wall.  414;  Scott  v.  Kelly,  12  B.  R.  96;  s.  c. 
22  Wall.  57. 

A  fl.  fa.  may  be  issued  after  the  commencement  of  proceedings  in 
bankruptcy  to  enforce  the  lien  of  the  judgment  Russell  v.  Cheatham, 
16  Miss.  703;  McCance  v.  Taylor,  10  Gratt.  580;  Freeny  v.  Ware,  9  Ala. 
370;  TaJbert  v.  Melton,  17  Miss.  9;  Sorden  v.  Gatewood.  1  Ind.  107. 
Contra,  Johnson  v.  Poag,  30  Tex.  92;  Stemmons  v.  Burford,  39  Tex.  352; 
Blum  V.  Ellis,  13  B.  R.  345;  s.  c.  73  N.  C.  293. 

The  bankruptcy  court  will  treat  the  enforcement  of  a  lien  in  the  State 
courts  as  valid,  on  the  application  of  the  lien  holder,  and  a  showing  by 
him  that  the  estate  and  the  other  creditors  will  suffer  no  injury  thereby. 
Phelps  V.  SeUlck,  8  B.  R.  3«0. 

A  purchaser  from  the  mortgagee  is  a  necessary  party  to  the  bill  to 
redeem.    Winslow  v.  Clark,  47  N.  Y.  201;  s.  c.  2  I^rns.  377. 

An  owner  of  an  equity  of  redemption  in  real  estate,  which  has  been 
sold  under  a  foreclosure  to  which  he  was  not  a  party,  can  not  recover 
against  the  mortgagee  or  the  purchaser  at  the  mortgage  sale,  a  personal 
judgment  for  the  value  of  his  interest  in  the  mortgaged  premises. 
Ibid. 

If  a  creditor  proves  his  debt,  he  can  not  afterward  resort  to  a  State 
tribunal  to  enforce  his  lien  against  property  which  was  the  subject  of 
proceedings  in  bankruptcy  to  which  he  was  a  party.  Spilman  v.  Johnson, 
27  Gratt.  33. 

If  n  judgment  creditor  proves  his  claim  as  unsecured,  and  receives  a 
dividend  thereon  from  the  estate  of  one  joint  debtor,  he  can  not  enforce 
the  lien  of  the  Judgment  against  the  other  Joint  debtor  through  a  State 
court.    Heard  v.  Jones,  l.'  B.  R,  402:  s.  c.  50  Ga.  271. 

The  district  court  may  authorize  a  judgment  creditor  to  proceed  in  the 
usual  way  to  collect  his  judgment,  if  that  course  seem3  best  for  the 
e«tate.    In  re  McGilton  et  al.,  8  B.  R.  294;  s.  c.  3  Biss.  144. 

In  order  to  entitle  a  mortgagee  to  apply  to  the  bankruptcy  court  for 
leave  to  foreclose  his  mortgage  in  another  court,  he  must  prove  his  debt 
as  a  secured  debt  The  petition  must  allege  this  fact,  and  also  the  date 
of  the  proof  and  the  amount  of  the  debt  as  proved.  The  mortgage  and 
the  property  covered  by  It  must  be  fully  described  In  the  petition,  and 
It  must  be  stated  whether  there  are  other  and  what  incumbrances  on  such 
ptoperty,  with  a  full  deecription  of  such  incumbrances,  if  any.    It  must 
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be  made  to  appear,  that  the  estate  has  no  ultimate  lnte<re8t  in  the  mort- 
gaged property,  and  to  this  end  the  petition  must  state  the  actual  value 
of  the  mortgaged  property,  in  order  that  the  court  may  be  informed 
whether  there  is  or  is  not  a  surplus  of  value  over  the  incumbrances.  In 
case  the  value  of  the  property  is  greater  than  the  incumbrances,  it  must 
be  made  to  appear  that  the  rights  of  the  petitioner  can  not  be  fully 
protected  by  a  sale  of  the  proi)erty  by  the  assignee  under  the  bank- 
ruptcy proceedings,  either  subject  to  the  incumbrances  or  free  from  the 
J9amo,  and  the  debt  or  debts  paid  out  of  the  proceeds,  and  to  this  end  the 
petition  must  state  tlie  facts  from  which  such  conclusion  Is  claimed  to 
follow.    In  re  Pliilo  R.  Sabin,  9  B.  R.  383. 

If  a  proceeding  to  foreclose  a  mortgage  is  instituted  In  a  State  court 
after  the  commencement  of  the  procetniings  in  bankruptcy,  It  may  be 
stayed  on  the  application  of  the  assignee.  Markson  v.  Heany,  12  B.  R. 
4&i;  s.  c.  47  Ind.  31. 

Act  of  1807,  §  5070.  Creditors  residing  within  the  judicial  dis- 
trict where  tlie  proceedings  in  bankruptcy  are  pending  shall  prove 
their  debts  before  one  of  the  registers  of  the  court,  or  before  a  com- 
missioner of  tlic  circuit  court  within  the  said  district.  Creditors 
residing  without  tlio  district,  but  within  the  United  States,  may  prove 
tlieir  debts  before  a  register  in  bankruptcy  or  a  commissioner  of  a 
circuit  court  in  the  judicial  district  where  such  creditor  or  either 
one  of  joint  creditors  reside;  but  proof  taken  before  a  commissioner 
shall  be  subject  to  revision  by  tlie  register  of  the  court. 

Statute*  revis«Hl  —  Marcii  2,  1HI7.  eh.  170.  §  22.  14  Stat.  527;  July  27. 
1S<»S,  ell.  2r>.S,  S  3,  ir>  Stat.  22S.  lYior  statutes  —  April  4,  ISOO,  ch.  19,  §  6, 
2  Stat.  2:i:  Aug.  11>,  1S41.  ch.  U,  S$  5.  7,  5  Stat.  444,  440. 

A  proof  of  a  drht  taken  before  a  justice  of  tlie  iH»ace  is  not  duly  proved, 
and  must  be  rejected.     In  re  Strauss,  2  B.  II.  4S. 

The  i»roof  of  a.  debt  in  bankrui)tcy  may  be  taken  by  a  register  or  by  a 
commissioner,  in  all  cas4^s,  wliether  of  a  resident  or  nonresident  creditor, 
or  wbeiher  sncii  commissioner  luilds  bis  otlice  in  tbe  same  town  or  in  the 
same  building:  in  wiiirb  arejrister  Iiobls  his  ottieo.  tbe  only  limitation  lK»iug 
that  it  sliall  be  taken  before  a  rei^ister  or  commissioner  of  tbe  sj\me 
judicial  district  in  Avhich  llie  creditor  n^sides  or  in  which  the  proceedings 
are  pending.  The  law  never  did  n^inire,  nor  d(M^s  it  seem  to  have  con- 
templated, that  such  i)r(w>f  should  be  taken  before  the  register  to  whom 
the  case  In  bankruptcy  h:is  been  referred,  to  the  exclusion  of  all  othei'S. 
In  re  W.  H.  Merrick.  7  R.  U.  ir»l>:  in  re  \j.  Sliepjiard.  1  B.  R.  430;  s.  c.  1 
I..  T.  B.  4t>:  s.  c.  7  A.   li.   Heg.  4M.    Contra,   in  re  Haley,  2  B.  R.  30. 

It  is  no  doubt  the  wiser  poliey  for  creditors,  in  all  cas(»s  where  they 
can  do  so  convc^niently.  to  make  their  proof  before  the  register  in  charge, 
because  he  is  thereby  .*iffonIe<l  an  opi>ortuuity  of  putting  such  questions  to 
fhem  and  making  such  explanations  to  them  as  to  their  rights  and  11a- 
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blllties  as  he  may  see  fit,  and  the  creditor  may  then  be  saved  the  trouble 
of  being  aiterwQTd  summoned  before  the  coMit  to  submit  to  an  examina- 
tion in  regard  to  his  claim.  But  all  the  court  can  do  is  to  commend  that 
course  to  creditors  as  the  wiser  policy.    In  re  W.  B.  Merrick,  7  B.  R  459. 

The  court  has  no  discretion  to  refuse  to  receive  and  file  a  proof  of 
debt  which  appears  on  its  face  to  have  been  taken  by  a  proper  officer  and 
to  be  correct  in  form  and  substance.  By  the  receipt  and  filing  of  the 
proof  of  debt,  and  by  it  alone,  the  court  obtains  jurisdiction  of  the 
claim  and  of  the  creditor  presenting  it,  and  then,  and  then  only,  does 
the  revisory  power  of  the  court  over  such  proof  commence.    Ibid. 

The  receiving  and  filing  of  a  proof  of  debt  concludes  nothing.  Unless 
otherwise  ordered,  it  entitles  the  creditor  to  be  placed  on  the  list  of 
creditors,  vote  for  assignee,  and  receive  dividends,  but  the  court  }nay 
otherwise  order  and  do  all  things  in  regard  to  it  which  the  act  author- 
izes to  be  done.    Ibid. 

A  proof  made  by  the  creditor  before  his  own  attorney  can  not  be 
allowed.    In  re  Henry  Nebe,  11  B.  R.  289. 

A  proof  of  debt  made  by  an  officer  of  a  corporation  before  a  register 
in  a  State  other  than  that  under  whose  laws  the  corporation  was  organ- 
ized is  insufficient    Ansonia  B.  &  G.  Ck>.  v.  Babbitt,  15  N.  Y.  Supr.  157. 

Act  of  1874,  §  5076a  (June  22,  1874,  eh.  390,  §  20>  18  Stat. 
186).  That  in  addition  to  the  officers  now  authorized  to  take  proof 
of  debts  against  the  estate  of  a  bankrupt,  notaries  public  are  hereby 
authorized  to  take  such  proof,  in  the  manner  and  under  the  regula- 
tions provided  by  law;  such  proof  to  be  certified  by  the  notary  and 
attested  by  his  signature  and  official  seal. 

The  impression  of  a  notarial  seal  can  not  be  received  as  evidence  unless 
the  name  of  the  notary  Is  engraved  on  the  seal  so  as  to  make  it  his 
official  seal.  In  re  Henry  Nebe,  11  B.  R.  289;  in  re  Port  Huron  Dry  Docl^ 
Gb.,  14  B.  B.  253. 

The  requisites  of  a  notarial  seal  are  determined  by  the  law  of  the 
locality  from  which  he  derives  his  authority.  In  re  Wm.  W.  Phillips,  14 
B.  R.  219;  s.  c.  8  O.  L.  N.  409. 

An  official  seal  is  an  impression  on  the  iMiper  directly,  or  on  wax  or 
wafer  attached  thereto,  made  by  the  official  as  and  for  his  seal.    Ibid. 

In  the  absehce  of  express  legislation,  an  official  seal  need  not  contain 
the  name  of  the  official.    Ibid. 

Any  impression  made  upon  sealing-wax  or  wafer  adhering  to  the 
paper,  without  any  device  or  words  indicative  of  the  particular  official, 
l8  entitled  to  Judicial  sanction  as  evidence  of  the  official  character  of  the 
individual  who  signs  the  Jurat.    Ibid. 

It  is  the  seal,  and  iM)t  its  composition  or  character  of  words  and  devices, 
which  raises  the  presumption  of  official  character  of  which  the  courts 
tatce  Judicial  notice.    Ibid. 
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']'Le  presumption  Is  that  a  seal  Is  the  oIUcIqI  seal  of  the  person  It  pur- 
ports to  be.  aud  who  subscribed  the  Jurat.    Ibid. 

The  power  given  to  notaries  to  lake  pi'oof  ot  debt*  carries  with  it  the 
Incidental  power  to  take  acknowledgments  of  letters  of  attorney.  In  re 
Butterfieia  &  Burr,  14  B.  U.  Itfi;  in  re  McDuHee,  14  B.  EL  336. 

§  5070b  (Act  of  August  .15,  1876,  ch.  304,  19  Stat.  S06).  Be 
it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  notaries  pub- 
lic of  the  several  States,  Territories,  aud  the  District  of  Columbia 
be,  and  they  are  hereby,  authorized  to  take  depositions,  and  do  all 
other  acts  in  relation  to  taking  testimony  to  be  used  in  the  courts 
of  the  United  States,  take  acknowleclgmenfs  and  affidavits,  in  the 
same  manner  and  with  the  same  effect  as  commissioners  of  the  United 
States  circuit  court,  may  now  lawfully  take  or  do, 

A  bankrupt  may  verify  his  schedules  liefore  a  notary  public.  In  re 
John  V>.  Bailey.  J5  B.  B.  48. 

Act  of  1898,  Cn,  6,  g  57.    Proof  and  Allowance  of  Claimi. — 

(a)  Proof  of  claims  shall  consist  of  a  statement  under  oath,  in  writing, 
signed  liy  a  creditor  setting  forth  tlie  claim,  the  consideration  there- 
for, and  wliether  any,  and,  if  so  what,  securities  are  held  therefor, 
and  whether  any,  and.  if  so  wliat,  payments  have  been  made  thereon, 

inn!  IhiU  ilii.'  ^iijTi  claiiried  is  jiistlv  oMiiig  from  llie  bankrupt  to 
the  creditor.     •     *     * 

(j)  Debts  owing  to  the  X''nite'l  Stales,  a  Slate,  a  county,  a  district, 
or  a  municipillily  as  a  penalty  or  I'urfuiture  shnl!  not  be  allowed, 
escejit  for  ihc  aiiiount  of  Ilic  iieciiuiiiry  loss  sustained  by  tlie  act, 
transaction,  or  jiroici'iliiig  nut  "f  wliich  Ihe  penalty  or  forfeiture 
arose,  with  rensimnble  inul  iictunl  i.nsts  occasioned  thereby  and  such 
interest  as  iiifiy  Iiiivf  .iciriicil  (InTcim  iicconliug  lo  law.     •     •     * 

(in)  The  claim  «(  :u\\-  vMiWv  uliich  is  being  iidiniuistered  in  hank- 
nijitvy  ijgainst  iiny  liKr  e-t:iti-  niiiy  iie  proved  by  the  trustee  and 
allowed  by  the  eoiiil  iu  ilre  ^;niie  nianucr  antl  iijioii  like  terms  as 
the  claims  ••(  oth.-r  errdm.ii. 

(n)  Chiims  Hh;il!  i^.l  I..'  im.vcl  iiu'riiiifl-  n  bnnknipt  estate  subse- 
rjueiit  to  one  ye;ir  al'liT  Ihr  adjndieiitiou;  er  if  they  are  liipiiilated 
by  litigation  nuil  llie  Jlnal  jinlgiiiciil  tborciii  is  remlereil  within  thirty 
days  before  or  after  the  ■■xpinition  of  sTifh  time,  then  within  si:tty 
days  after  fbe  rendition  of  Euch  jiulgmont:  Prozi'ilcd.  That  the  right 
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of  infants  and  insane  persons  without  guardians,  without  notice  of 
the  proceedings,  may  continue  six  months  longer. 

Act  of  1867,  §  5077.  To  entitle  a  claimant  against  the  estate 
of  a  bankrupt  to  have  his  demands  allowed,  it  must  be  verified  by  a 
deposition  in  writing,  under  oath,  and  signed  by  the  deponent,  set- 
ting forth  the  demand,  the  consideration  thereof,  whether  any  and 
what  securities  are  held  therefor,  and  whether  any  and  what  pay- 
ments have  been  made  thereon;  that  the  sum  claimed  is  justly  due 
from  the  bankrupt  to  the  claimant;  that  the  claimant  has  not,  nor 
has  any  other  person,  for  his  use,  received  any  security  or  satisfac- 
tion whatever  other  than  that  by  him  set  forth;  that  the  claim  was 
not  procured  for  the  purpose  of  influencing  the  proceedings  in  bank- 
ruptcy; and  that  no  bargain  or  agreement,  express  or  implied,  has 
been  made  or  entered  into,  by  or  on  behalf  of  such  creditor,  to  sell, 
transfer,  or  dispose  of  the  claim,  or  any  part  thereof,  or  to  take  or 
receive,  directly  or  indirectly,  any  money,  property,  or  consideration 
whatever,  whereby  the  vote  of  such  creditor  for  assignee,  or  any 
action  on  the  part  of  such  creditor,  or  any  other  person  in  the  pro- 
ceedings, is  or  shall  be  in  any  way  affected,  influenced  or  controlled. 
No  claim  shall  be  allowed  unless  all  the  statements  set  forth  in  such 
deposition  shall  appear  to  be  true. 

Statute  revised  —  March  2,  1867.  oh.  176,  §  22,  14  Stat.  527. 

The  Proof.— The  statement  of  the  debt  in  the  schedule  Is  not  a  proof 
of  it.  It  may  be  stated  in  fraud,  and  may  not  exist.  The  bankrupt  may 
have  made  payments,  or  may  have  counterclaims  and  offsets.  The  debt 
must  be  proved  by  the  oath  of  the  creditor.  This  applies  to  a  lien  cred- 
itor aa  well  as  to  an  unsecured  creditor.  Davis,  Assignee  of  Bittel  et  al., 
2  B.  R.  392. 

A  creditor  need  not  wait  until  the  first  meeting  of  creditors  to  prove 
his  claim,  nor  is  it  the  duty  of  the  register  to  notify  the  bankrupt  of  the 
filing  of  the  proof.    In  re  Patterson,  1  B.  R.  100;  s.  c.  1  Ben.  448. 

Where  notes  were  exchanged,  and  holder  has  received  a  payment 
from  the  maker,  he  can  only  prove  for  balance  against  the  surety.  Ex 
parte  Harris  et  al.;  In  re  Cochrane,  Jr.,  16  B.  It  432. 

Creditor  could  not  be  excluded  as  a  witness,  on  ground  of  interest,  from 
proving  this  claim,  under  the  law  of  1867.    In  re  Merrill,  16  B.  R.  35. 

A  creditor,  though  the  wife  of  the  bankrupt,  is  a  competent  witness. 
In  re  Richards,  17  B.  R  572. 

The  holder  and  owner  of  a  claim  can  alone  make  the  proof.  In  re 
Ford  &  Co.,  18  B.  R  426. 

A  "depoeltion"  by  a  debtor,  proving  his  claim  against  the  estate  of 
the  bankrupt,  is  neither  an  affidavit  nor  a  deposition,  bb  known  in  the 
ordinary  practice  of  law.    It  is  the  result  of  an  examination  of  the  creditor 
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made  by  tlie  officer  of  tlie  law  auttiorlzed  lo  make  it.  The  creditor  Is 
uut  ouly  re(|ulred  to  testify  to  tLe  aoiount  uf  liis  claiin.  but  lie  must  ti^stUy 
to  Its  consideration,  and  wheiLer  be  lias  ro^elved  nuj  payment,  or  bolds 
any  security  whatever  for  the  same,  aud  to  other  Cat'ts  rfiiulreil  by  the 
act.  lu  uo  oilier  court  of  Justice  Is  such  testimony  required  for  the  due 
proof  of  au.v  debt,  and  It  is  evident  that  Oongress  Intended  that  the  court 
aud  Its  officers  should,  by  a  careful  exaoilnatlon  of  the  creilltor.  purge  his 
conscience,  and  ascertain  the  real  nature  of  his  claini,  and  tiiat  uo  fraud 
c:'  comblnatiou,  either  for  or  afialiist  the  liaiikrupt,  exists,  in  re  Straii:»), 
l;  B.  R.  48:  In  re  Elder,  3  B.  It.  G70;  8.  c.  1  Saw.  73:  b.  (-.  1  L.  T.  B.  liiS: 
8.  c.  3  L.  T.  B.  140. 

There  is  uo  ro<iulremeut  that  the  deposition  shall  be  written  by  ths 
officer  taking  it.  or  by  some  dlsinterpsted  person  in  bis  presence,  or  by 
the  witness.  Neither  is  it  of  so  much  liuportauce  in  view  of  the  fact 
that  what  the  creditor  must  swear  to  is  clearly  and  esplieltly  pointed  out 
In  the  act,  and  the  exact  form  lu  which  he  shall  di>  It  is  also  proscribed. 
Ii  is  a  practice,  howevor.  not  to  be  couunended.  It  is  fai"  prefei-able.  and 
more  In  accontnnce  wlib  the  spirit  of  the  act.  that  the  officer,  with  the 
act  and  the  form  befoi'e  hini.  should  examine  the  creditor  on  oath  touch* 
lup  the  mutter  specllleil,  and  blnisi'lf  reduce  the  depositions  to  writiug, 
or  fill  up  the  printed  bUmk,  If  such  is  usi-d.  lu  if  W.  B.  Merrick,  7  B.  K. 
4r,0. 

The  proof  of  a  debt  acaltLft  a  firm  should  state  that  the  firm  or  com- 
pany, descilbinR  it  by  its  linn  name,  and  the  Individuals  who  composiil 
It,  was  Indeblcd  to  the  creditor,  and  bow  and  for  what  amounl.  It  should 
not  be  uncertain  tvlietbcr  Ibe  denJiiml  is  a  Hrm  debt,  or  a.  Joint  cLnim 
:<''aiust  the  iudlvlduals  who  compose  the  Unu.  In  re  AValton  et  al.,  1 
Ttcn-ly.  r,li». 

Wlivu  pannei-s  .ire  adjudged  bankrupts,  the  re«iiU  Is.  or  may  l>e.  that 
^■l*l.■l■;l^  di.stiiic.'l  fsialc-i  !ii'c  lu  lie  ndiiiinUli-rcd  tn  that  proceeding.  Then* 
!\n\  the  calale  and  dcbls  of  ilic  ii:ii-lucrsbi[i.  and  Ibe  scp.ai-ate  estate  and 
rlcMs  of  .■ar'fi  rndivMunl  imliidid  in  lb.-  parnierslilp.  I'root  of  u  debt 
apiirist  elllir>r  of  llioc  csiai''.-  .muht  not  to  lii.lude  or  Ik-  Joined  with  the 
|iri.i.f  of  a  debt  ii^;aiiisi  i-iih-r  <.I  llic  r.ili.Ts.  T«o  disliiict  debts  njtalust 
difrcreiit  ..Kliit.>s  c:iu  11..1  be  inclii-liHi  In  oii,.  proof  „r  deposition.     Ibid. 

A  pr.H>f  of  ib'lit  can  in.t  be  llled  unless  II  is  coiTeclly  cnHlled  In  the 
cause.    In  re  I'iu-*  WjiHIi.t  ..|  i\l..  II  H,  It,  l>7:I. 

■rlif  T>n'of  slii.iild  rnnuiiu  at  lc:isl  one  riill  i-lii'i^liau  nnnie  of  the  cred- 
jior  lis  w.'ll  ;is  his  Mimamc.  In  re  William  II.  V.ili'niinr,  VI  H.  It,  USD: 
s.  C-.  4  IJlss.  ;i17. 

■i.Tiii.-  dci;rre  ami  ibaniMir  ..I  ii  iilcii.  e  ,■!-  ili:ii  r^pilr-'d  lu  a  trial  at  law 
ill- ii  hearing  in  eiinii.v,    It.  r.-  Nnrdimi  Ir '..iiiri;iii,v.  U  n.  II.  .^TS. 

ir  llii'  n-pirsiiion  n-fci's  ii.  :,u  nun.'xi'd  m  coiiiil  wlili-b  merely  gives 
flaiet  itiid  aiiioMiil  «-lili(>ut  sintin.u'  the  solMcr'l-uiatler  of  the  ac.^unt,  that 
is  mil   siilli.'icuf.    I[i  re   hirt  Huron  l-ry  Tioik  C-:.  14  R.  II.  25.1. 

The  rnnimiil  of  inleresi  (o  wliii-b  a  cl;iliiiiiiii  Is  emilltil  U  not  to  be 
(li'f iiii'il   liy   liiiifelf,   but  111"  iliii!!    nmsi   be   furnished   by   him   uudar 
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A  proof  In  dne  form  makes  out  a  prima  facie  case  a^inst  an  indorser, 
although  there  is  no  eyidiBUce  of  a  protest,  for  the  creditor  is  not  obliged 
by  the  mere  interposition  of  an  objection  to  produce  such  evidence  as 
would  be  necessary  at  an  ordinary  trial.  In  re  W.  A,  Saunders,  13  B. 
R.  1G4. 

Where  a  claim  consists  of  a  promissory  note,  the  creditor  must  pro- 
duce the  note,  or  a  copy  thereof.    In  re  Northern  Iron  Oo.,  14  B.  R.  356. 

Where  a  note  appears  to  have  been  discounted  after  the  commencement 
of  the  proceedings  in  bankruptcy,  the  holder  must  show  something  more 
from  which  his  good  faith  may  be  inferred  than  a  bare  assertion  that 
he  has  discounted  it  for  a  specified  sum.  In  re  Port  Huron  Dry  Dock  Oow, 
14  B.  R  253. 

A  statement  that  a  note  has  been  regularly  protested  on  an  indorser 
does  not  state  a  fact,  and  hence  does  not  prove  that  the  liability  of  the 
bankrupt  has  been  fixed  by  demand  and  notice. 

When  the  debt  is  evidenced  by  a  promissory  note,  the  note  must  be 
produced  and  exhibited  when  required  by  the  register,  the  assignee,  or 
the  bankrupt,  on  proper  occasions.  Forms  Nos.  31  and  33  distinctly  show 
that  a  bill  or  note  or  security  held  for  a  debt  is  to  be  exhibited  at  the 
time  the  proof  of  debt  is  handed  In;  and  Forms  Nos.  27  and  31  show  that 
it  is  to  be  again  exhibited  before  a  dividend  is  paid  on  it.  When  the  note 
is  merged  In  a  judgment,  it  need  not  be  produced.  In  re  Knoepfel,  1 
B.  R.  70;  a  c.  1  Ben.  308;  in  re  Jaycox  &  Green,  7  B.  R.  303. 

The  proof  need  not  anticipate  the  defense  of  the  statute  of  limitations, 
or  grive  any  facts  to  take  the  debt  out  of  the  statute.  The  statute  may 
be  waived,  and,  when  relied  on  as  a  defense,  must  be  set  up  affirmatively 
by  the  party  making  the  defense.  In  re  Knoepfel,  1  B.  R.  70;  s.  c.  1  Ben. 
39a 

A  transfer  of  the  claim  Is  valid  unless  It  is  fraudulent  or  oppressive. 
In  re  Morris,  12  B.  R.  170. 

One  object  of  the  law  in  requiring  the  consideration  to  be  stated,  is 
to  enable  the  register  to  say  whether  it  is  legal  in  its  nature,  and  will 
support  a  demand  or  promise;  another,  to  show  him  whether  or  not  the 
demand  is  unliquidated,  and  must  be  ascertained  by  assessment  before 
its  allowance;  another,  to  afford  the  assignee  means  for  comparing  the 
books  of  the  bankrupt  with  the  proof.  But  the  chief  object,  no  doubt, 
is  to  put  a  check.  ui)on  the  proof  of  fraudulent  and  fictitious  claims  by 
requiring  the  claimant  to  give  such  a  particular  and  definite  statement 
of  the  consideration  as  will  enable  other  creditors  to  trace  out,  discover, 
and  expose  the  fraud  or  illegality  of  the  claim,  If  any  exist.  The  require- 
ment is  intended  to  be  for  the  benefit  of  all  other  creditors  of  the  estate 
and  the  bankrupt,  and  to  prevent  fraud.  If  the  statement  of  the  con- 
sideration is  so  general  and  indefinite  as  to  afford  no  aid  to  the  creditors 
in  their  Inquiry  as  to  the  fairness  and  legality  of  the  claim.  It  does  not 
effect  the  object  of  the  law,  and  must  be  held  insufficient.  A  general  state- 
ment that  the  consideration  of  a  demand  is  goods,  wares,  and  merchandise, 
or  hay,  barley, .and  board,  is  not  sufficient.  The  kind  of  goods,  the 
quantity,  the  price,  and  the  time  of  delivery,  if  delivered  at  one  time,  or 
if  delivered  continuously  through  a  period  of  time,  that  period  should  be 
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stated.  If  the  proof  faJls  slioit  of  tbis,  the  register  ought  not  to  con- 
sider it  satltjfnctory,  and  should  withhold  hlit  approval.  In  re  Elder,  3 
B.  R.  fl-O;  s.  c.  1  Saw.  73:  s,  c.  1  L.  T.  B.  198;  a.  c.  3  U  T.  B.  140;  in  re 
Northern  Iron  Co.,  14  B.  R.  350. 

When  the  debt  consists  of  a  prouilssory  note,  the  proof  should  set  forth 
the  consideration  of  the  note,  and  state  whether  any  and  what  paj-meni3 
hare  been  made  thereon.  In  re  LiOder  Bros.,  2  B,  B.  517:  8.  e.  3  Ben.  211: 
8.  c.  1  L.  T.  B.  loll;  in  re  Jaycox  &  Green,  7  B.  It,  303;  In  re  Lake  Sup^ior 
S.  C.  K.  It.  &  1.  Co..  7  B.  It.  37tf. 

The  i)roof  of  a  olalui  for  eontribiitiou  liy  a  partner  should  set  forth  the 
amount  paid  by  bim  for  tbe  debt  on  aci-ouut  of  which  the  claim  is  made. 
In  re  B.  R.  Stephens,  0  B.  R.  XKi;  s.  c.  3  IMss.  387. 

The  asslgoee  of  a  simple  chose  In  action  or  contract  for  the  payment 
of  tuoDey  must  state  tbe  consideration  wbi<-b  passed  between  the  original 
parties,    lu  re  Lalie  Superior  S.  O.  It.  It.  &  I.  Co.,  10  B.  11.  7G. 

The  holder  of  a  negotiable  papei*,  who  took  It  for  lalue  in  good  faith 
Iwfore  the  maturity  thereof,  need  only  state  the  consideration  which  he 
gave  for  such  pii]>er.     ibid. 

The  creditor  must  make  the  proof  slmpllclter.  and  he  ia  not  at  liberty 
to  Interpose  any  protest  or  i|u:iUlicatlou  or  reservation,  Dulton  y.  Free- 
man, 5  Law  llep.  447. 

Whei-o  a  paity  Uns  a  deninud  by  its  terms  payable  in  coin,  he  should 
prove  It  according  to  its  terms.  The  di'niaud  sboulil  tbeu  be  entered  upon 
the  iKioks  of  the  aKsl^'noe,  as  payaljle  lu  coin,  and  the  olaimaut  will  be 
entitled  to  rei/eive  his  dividend  tliereon  lu  the  stipulated  currency.  In  re 
Elder.  3  B.  R.  «70:  e.  c.  1  Siiw.  73;  s,  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140. 

A  note  dnled  March  18.  18t>1,  and  ]>ayable  three  years  after  date,  fn 
current  money  of  tbe  Stale,  Is  payable  in  lawful  currency,  nad  not  In 
Stale  treasury  notes  subsciinentiy  Issued.  The  parties  i-ould  not  hare 
cuiKeinpliMvil  iiiijiiifiit   iiL  tve;iBury  notes.    Ia  re  Wbittaker.  4  B.  R.   IGO. 

Proof  of  Secured  Debt,—  A  secured  creditor  can  resort  to  one  of  three 
remedies;  1st,  lie  uiiiy  rely  uimn  his  sitmrity;  2il.  He  may  abandon  It, 
and  prove  the  wbule  debt;  as  unsecured;  3d.  He  may  be  admltteii  only  aa 
a  crislitur  tor  lUe  balance  rcmainiuf;  after  tile  deduction  of  tbe  value  of 
the  security.  Before  Le  ciiu  iirove  bis  wbule  debt  as  a  general  civdltor, 
lie  must  surrender  tlie  si-curily.  ,\ny  iittempt  on  the  part  of  a  creilitor  to 
lip've  a  debt  liefiire  a  i-i*ir1'^lcr,  willi'Mit  Cdiiiiilying  with  the  cimdltioas 
imposed  l>y  the  liiw,  sbmild  be  disregarded  by  him.  lu  re  Brand,  3  B.  K, 
324;  s.  c,  :>  L,  T-  15.  (Hi. 

A  secured  creditor  slinuid  always  prove  his  clfiini;  any  Other  theory  is 
entirely  irreciTuetlnlile  with  Ibe  pruvisimis  of  the  iiankrupicy  act.  If 
the  enforcenu'ot  nf  bis  lion  s;itislies  liis  demand,  the  debt  will  be  dis- 
charged, liut  If  it  docs  lint,  ibcii  Ibe  halaiirv  rejiialus  as  a  general  claim 
against  ibei'siate,  like  all  nlher  utisi'i'iircd  einiiiis.  Pavis.  Assignee  of  BittPl 
pt  ai-  2  n.  R.  .W2:  la  re  Rucbte.  '2  li,  R.  r,77:  s.  e.  1  L.  T.  B.  30;  s.  c.  1  C. 
!,.  N".  ISil;  s.  c.  u;  rltts.  T..  .1.  -'i;  In  rr  Wiiiii.  I  B.  R.  4f>n;  s.  c.  1  U  T.  B.  IT, 

Tlii^  b;iiiliruiilcy  emirr  ha«  jiirlsilii'iiini  ever  tlic  debtnr  and  all  his  cr.'d- 
ir^rs.  and  also  uvcr  ah  deniandis  attecllug  the  bankrupt's  estate.    The  se- 
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cured  creditor  must  prove  hid  demand,  and  obtain  the  aid  of  the  bank- 
ruptcy court  for  its  enforcement,  and  can  not  wait  until  banltruptcy 
proceedings  are  closed,  and  then  enforce  his  lien  through,  the  State  court. 
Davis  v.  Anderson,  6  B.  R.  145. 

The  word  **  debt,**  as  used  in  this  section,  means  the  amount  upon 
which  the  dividend  is  to  be  computed,  and  the  phrase  "  proved  his  debt,** 
is  equivalent  to  the  phrase  *'  share  in  the  distribution  of  the  asseta'*  In 
re  Bigelow  et  aL,  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  Jervis 
v.  Smith,  8  B.  IL  594;  a  e.  7  Abb.  Pr.  (N.  S.)  217. 

This  rule  that  a  creditor,  having  security  for  his  debt,  is  to  be  admitted 
as  a  creditor  only  for  the  balance  of  his  debt,  remaining  after  the  de- 
duction of  the  value  of  his  security,  had  its  origin  in  chancery,  and 
probably  in  the  doctrine  of  election.  The  debt  or  obligation  of  the  debtor 
is  the  principal  thing;  the  pledge,  the  collateral  or  incident  If  the  debtor 
makes  default,  the  creditor  has  a  right  of  election  as  to  his  remedies.    He 
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may  institute  a  personal  action  against  his  debtor  upon  his  obligation, 
and  by  means  of  Judgment  and  execution  thereon,  coUect  his  debt  out  of 
the  estate  of  his  debtor,  or  he  may  proceed  to  make  his  collateral  securities 
available  to  the  payment  of  his  debt.  The  natural  and  usual  course  is 
to  proceed  against  the  debtor,  in  the  first  instance,  by  a  personal  action. 
If  the  collateral  securities  have  not,  by  some  conventional  act  or  inter- 
vening equity,  become  the  primary  fund  for  the  payment  of  the  debt,  there 
Is  nothing  in  reason  or  natural  justice  which  requires  the  creditor  to 
proceed  against  the  securities  in  the  first  place.  But  the  lord  chancellor, 
in  the  exercise  of  his  summary  powers  over  suitors  and  the  commissioners 
of  bankruptcy,  long  before  any  statutory  provision,  was  accustomed  to 
compel  creditors  to  elect  between  the  commission  and  the  other  remedies 
they  might  have  for  the  recovery  of  their  debts,  and  to  stand  to  the 
election;  and  he  restrained  the  commissioner  from  admitting  a  lien  creditor 
or  permitting  him  to  prove  his  debt  until  he  had  exhausted  his  lien  or 
security.  Subsequently  the  practice  of  valuing  securities  was  adopted 
to  avoid  delays.    Jervis  v.  Smith,  S  B.  R.  594;  s.  c.  7  Abb.  Pr.  (N.  S.)  217. 

A  deposition,  according  to  Form  No.  21,  is  such  a  proof  as  is  allowed  by 
this  section,  even  though  the  value  of  the  security  is  not  determined,  nor 
the  property  sold.  In  re  Bridgman,  1  B.  R.  312;  s.  c.  2  B.  R.  252;  In  re 
Blgelow  et  al.,  1  B.  R.  632;  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95;  in  re  Ruehle, 
2  B.  R.  577;  a  c.  1  L.  T.  R  59;  s.  c.  1  O.  L.  N.  186;  s.  c.  16  Pitts.  L.  J.  5. 

The  value  of  the  securities  held  by  the  creditor  is  not  required  by  the 
bankruptcy  act  to  be  set  forth  in  the  deposition,  and  Form  No.  21  only 
requires  an  estimate  of  that  value  to  be  made.  A  creditor  does  not  prove, 
as  against  the  estate,  or  offer  to  prove,  the  whole  Indebtedness  of  the 
bankrupt  exhibited  in  his  deposition,  when  against  that  indebtedness  are 
set  out  securities  held  therefor,  the  value  of  which,  when  ascertained,  the 
court  is  asked  to  deduct  from  the  indebtedness,  in  order  to  arrive  at  the 
balance,  for  which  balance  alone  the  creditor  seeks  to  be  admitted  to 
share  in  the  distribution  of  the  assets.  In  re  Bigelow  et  al.,  1  B.  R  632; 
8.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B.  95. 
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The  proof  of  a.  clBlm  b;  a  eecuretl  creditor  differs  from  tbat  of  an  un- 
secured wrdltor  ia  tbla:  tbe  latter  at  ouce  eteiis  Into  tbe  colnmn  of  gen- 
eral creditors  wbo  are  to  be  paid  out  of  the  assets  of  the  bankrupt  pro 
rata,  according  to  the  amount  of  tbolr  claluia;  while  the  former,  or  eeciired 
creditor,  halts  awhile  to  have  tlie  value  ot  bis  swurity  determined  in 
eiicii  manner  as  tbe  court  may  direct,  and  then  becomes  a  general  creditor, 
or  shares  In  Ibe  liankrupt's  assets  for  Ibe  balance,  after  deductiug  the 
Talue  of  his  securities,    lu  re  Brldgman,  1  B.  K.  312;  s.  c.  2  B.  E.  262. 

The  proof  of  a  secured  claim,  accoixllng  to  Form  No.  21,  does  not 
Invalidate  the  right  of  tbe  creditor  to  the  securities  which  he  is  found  to 
hold,  lu  re  Blgolow  et  ai.,  1  B.  R.  (W2:  s.  c.  2  Ben.  480;  s.  c.  1  L.  T.  B. 
05;  lu  re  J.  M.  Suedaker,  3  B.  II.  (120;  King  v.  Bowman.  24  La,  An.  5CW'.. 

A  coilateral  cousisiiug  of  a  policy  of  Insurance  ujxiu  tbe  lite  of  tbe 
banki'iipt  is  not  a  uioilgas-'c  or  pledRC  of  real  or  periioual  property  of  the 
bankrupt,  or  a  Hen  therwrn,  l)ul,  nevertbelcHB,  the  creditor  must  credit 
the  present  value  of  the  security  on  tbe  debt.  The  present  value  of  tbe 
policy  Is  its  ca-^h  surrender  value,  and  tbe  creditor  is  entitled  to  prove  for 
the  balance  jifter  deducting  this  amount  from  bis  debt,  lu  re  Frank  New- 
laud,  T  U.  It.  477:  s.  c.  C  Hcu.  :t42. 

If  a  secured  creditor  also  biis  iiu  uuscciu'eil  claim,  be  may  prove  Buch 
claim,  and  vote  for  au  assij;ufe.  lu  i-c  S.  Hauua,  7  B.  It.  oK2:  s.  e.  5  Ben. 
r>:  iu  i-e  J.  F.  &  C.  It.  I'arUcs,  10  B.  U.  K2. 

All  estimate  of  tbe  vnlue  of  tbe  s.-curiiics  made  by  tbe  secured  creditor 

is  not  sulliclcnt  for  the  jmnMise  iit  adjiistin;:  the  amount  ou  which  be  may 

Ik.'  admitted  to  vule  for  awlgnce.    The  ascertninnieut  of  such  value  must 

rest  lu  abeyani'c  until  after  tbe  election  of  an  assignee,    lu  re  S,  Hauua, 

•  7  B.   It.  Wrj;  s.  c.  5  Ucu.  5. 

Tb(i  claim  of  a  creilitiu'  ivlio  has  sold  his  collaterals  can  not  be  rejected 
absiiluii'ly.  liul  ni.n.v  lie  nllon'id  for  sucti  umnviiil  as  miiy  be  found  io  1>© 
nclually  diu-.  In  ro  Nuunuan  &  Co.,  (1  U.  It.  d7!>;  s,  c,  1  Utah  Ter.  44;  a.  c 
4   1..  T.   v..  l-?" 

Tbe  liDlilcr  (if  n  promissory  note,  the  Indnrscr  of  which  Is  seemed  by  a 
nmrtRiiiii'  ii[«iu  the  iirnin'iiy  ot  the  banUiiipf.  may  release  aud  suiTender 
hirt  BiTurlly,  anil  tbcu  iivipvc  bis  ib'bl  iis  ivholly  uiiR.'cuml.  ThLs  may  be 
doui'  by  a  illrecf  iiuil  fnriiiiil  reb'asf.  or  by  sncli  acts  as,  cither  In  law  or 
eiiuity,  iiri'  ci|iilv:i1i'u1  In  such  rxpri'Ss  I'cb'iise.  .\s  Ibe  benefici.Ti-y  of  the 
tru-it.  criiit-'il  '>!■  iui|iHi'il  f-iv  Ills  snlc  bcni'lil.  bi-  can  n-lenst-  ami  discbai^a 
llio  IniBi.  111!'  Ii'iisl."'.  iiu<l  ilie  li'ust.  |ii-<iii.'My,  wiilmiit  tbe  aid  ur  Inier- 
veutloti  (if  ,■!  Iriisii'.-  (iMiiii!.-  Ill)  liili're-it  in  llic  couliuuatice  of  tbe  inist: 
nni)  :is  siii-U  O'l.'iis,'  :ni.l  dK.liaru'.',  wiihniil  ihi-  ciiuseiLt  of  the  surely, 
liill^i    ivli:(-i'  :iii.1    .li-.-bi-i'-.'   III.'  -iiri'ly,   ;ii    Iriist    In  tllU  PXteul  of  the  full 

]...viiL,,u  ,..  Ml,'  V'U'-.i-:     111    Ir  ,l:iyr,i\    .V   iliviu.  S^  B.   R.  24lT  S.  C.  7  B.   R. 
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4861  8.  0.  5  Abb.  Pp.  (N.  S.)  68;  in  re  Bloss,  4  B.  R.  147;  s.  c.  2  L.  T.  B.  126; 
In  re  Stansell,  6  B.  R.  183;  in  re  Granger  &  Sabin,  8  B.  R.  30;  in  re 
Jaycoz  &  Green,  8  B.  R.  241;  Hoadley  v.  Cawood,  40  Ind.  239;  Briggs  v. 
Stephens,  7  Law  Rep.  281. 

A  secured  creditor,  who  in  his  proof  claims  a  lien  upon  the  entire 
estate  of  the  bankrupt,  when  he  only  has  a  lien  upon  a  certain  portion 
thereof,  does  not  thereby  lose  the  real  lien  to  which  he  is  entitled,  nor 
is  his  proof  vitiated.    McKinsey  v.  Harding,  4  B.  R.  39. 

The  proof  without  a  release  or  conveyance  Is  contrary  to  law,  but  does 
not  of  itself  operate  to  discharge  a  mortgage.  It  may  prevent  the  cred- 
itor from  setting  up  a  moitgage  against  the  assignee,  but  the  assignee 
alone  can  avail  himself  of  the  rights  which  this  provision  is  intended  to 
secure.  Third  parties  can  derive  no  right  or  advantage  therefrom.  OooIl 
V.  Farrington,  104  Mass.  212. 

There  is  no  provision  In  the  bankruptcy  act  that  the  claim  of  a  proving 
creditor  against  joint  debtors  with,  or  sureties  for,  the  bankrupt,  shall  be 
assigned  or  given  up  by  the  creditor  to  the  assignee.  Indeed,  such  pro- 
vision would  be  manifestly  absurd.  The  claim  of  the  creditor  against  the 
surety  of  the  bankrupt  is,  in  no  sense,  the  property  of  the  bankrupt.  The 
bankrupt  has  no  right  or  interest  in  it,  and,  consequently,  can  transfer 
none  to  his  assignee.  A  creditor  who  has  proved  a  claim  against  the  bank- 
rupt's estate,  arising  from  a  contract  made  by  the  bankrupt  and  certain 
others,  as  Joint  contractors,  without  stating  in  his  proof  that  the  same  was 
in  any  manner  secured,  may,  nevertheless,  maintain  an  action  upon  such 
contract  against  the  other  joint  contractors.  Hoyt  v.  Freel,  4  B.  R.  131; 
8.  c.  7  Abb.  Pr.  (N.  S.)  220;  s.  c.  2  L.  T.  B.  144. 

Before  a  secui-ed  creditor  can  prove  his  full  claim  as  an  unsecured  debt, 
he  must  surrender  his  security.  Such  a  proof  should  not  be  received  until 
a  release  or  conveyance  is  filed.  In  re  Brand,  3  B.  R.  324;  s.  c.  2  Li.  T.  B. 
66;  Hatch  v.  Seely,  13  B.  R.  380;  a  c.  37  Iowa,  493. 

But  where  a  release  has  not  been  made,  and  the  title  to  the  property 
comes  In  question  in  a  controversy  between  the  assignee  and  other  par- 
ties, that  will  bo  considered  as  having  been  done  which  ought  to  have 
been  done.  Wallace  v.  Conrad,  3  B.  R.  41;  s.  c.  3  Brewst.  329;  s.  c.  7 
Phila.  114. 

If  an  indorser  takes  a  mortgage  from  the  maker  to  secure  the  payment 
of  all  notes  indorsed  by  him  and  to  indemnify  him  against  his  indorsements 
for  the  maker,  and  the  creditor  is  not  a  party  to  the  transaction,  it  is 
optional  with  the  creditor  to  seek  and  take  the  benefit  of  any  trust  or 
equitable  lien  which  the  law  may  give  him,  or  to  waive  such  right  and 
rest  content  with  the  personal  responsibility  of  the  indorser.  He  can  not 
be  coerced  to  avail  himself  of  the  security.  If  the  maker,  therefore,  be- 
comes bankrupt,  the  holder  does  not  lose  his  right  of  action  against  the 
Indorser  by  proving  the  debt  as  unsecured.  Merchants*  Nat*l.  Bank  v. 
Comstock.  11  B.  R.  235;  s.  c.  5.5  N.  Y.  24. 

If  the  holder  of  a  note,  the  Indorser  whereof  is  protected  by  a  mort- 
gage^ proves  his  claim  as  unsecured,  this  does  not  extinguish  the  mortgage. 
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for  the  nsslgnee  Is  Bubrogat«d  to  Ihe  rights  of  the  bolder.  Hiscock  v. 
Greeu,  12  B.  R.  507. 

It  will  not  be  presumed  that  a  creditor  fraudideDtly  concealed  the  fact 
or  Ills  lien  In  proving  hla  claim.  Hatcli  v.  Seely,  13  B.  U.  380:  a.  c.  37 
lowH,  41(3. 

Merely  proving  a  eecured  claim  as  a  general  claim  does  not  n-aJTe  the 
Bccurity.    Ibid. 

Amendment  of  Proof.—  Proofe  of  debt  can  not  be  taken  from  the  file. 
In  re  Loweree.  1  B.  II.  7-1;  s.  c.  1  Itcn.  406;  In  re  Mcintosh.  2  B.  B.  506;  In 
re  E^niison,  2  B,  B.  5K>.    Contra,  Morse  v.  Lowell,  48  Mass.  152. 

A  secuFfd  creditor,  who  Inadvertently  proves  bis  debt  as  an  unsecured 
claim,  will  not  be  requln-d  to  surrender  Ills  lien  and  participate  in  the 
general  diatilbullon  of  aaaets.  but  will  be  allowed.  If  he  electa  to  do  so, 
to  withdraw  01'  amend  the  proof,  and  rely  upon  his  security.  lu  re  Brand, 
3  B.  R.  324:  s.  c.  2  L.  T.  B.  liO.  Sec  Hule  I;  la  i-e  Chirli  &  Blnnlnger,  5  B.  R. 
ZiTu  In  re  Hope  Mining  Co.,  1  Saw.  710;  In  re  Haraood,  CTabbe,  480;  In  re 
Laiffiley,  1  I'eun.  L.  J.  245. 

Paniclpatlug  In  the  election  of  an  assignee  will  not  preclude  a  creditor 
from  aiiH'uding  lils  proof  from  unsecured  to  secured,  when  there  Is  no 
evidence  that  he  gained  any  ndvautnge  thereby,  or  that  the  other  creditors 
have  been  In  any  wise  prejudiced  In  conseiiuem-e  of  It,  or  thot  he  was  In- 
fluenced by  any  fraudulent  Intent.  In  Ihe  alisence  of  evidence,  the  pre- 
sumption la  tliat  none  exlsleil.  In  re  William  McConnell,  »  B,  K  387;  s.  c. 
31  Leg,  Int.  01;  King  v.  Uoivujan.  24  La.  An.  GOO;  in  re  J.  F.  &  C.  B. 
Parkes,  10  B.  B.  82, 

If  the  secured  creditor  has  received  n  dividend,  he  mny  be  allowed  to 
amend,  iipou  condition  tlint  lie  refunds  the  dividend,  with  Interest.  In  re 
J.  F.  &  O.  K.  Pnrkfa,  10  B.  K.  82. 

Wlii're  a  '•riNiitiii-  liiis  l">i-n  t'uilty  .if  LtcIh-s  in  cIiilmiuK  his  se.?urlty,  the 
court  may.  as  ii  I'lpudliJuii  fur  (Llhiwluir  an  nmi'ndmout,  require  that  lliere 
slialt  be  a  dediictien  fruni  Ihe  pnx'eeds  reilllzed  hy  selling  the  security, 
of  a  portion  nf  the  it.sIs  and  expenses  ot  tlii'  iifoceedlupi.  In  re  WUllaiu 
MeCouiieil.  tt  B.  R.  :W7;  s.  c  31  Leg.  Int.  CI. 

Where  [inmr  hn»  lii'cii  iiiiiile  iiiidei'  ii  mi.-lake  of  fact,  or  even  of  law,  it 
may  !«.'  curreeted,  aluiiisl  n'.  a  matter  of  r<iiii'si;-.  If  neither  the  banknipt  nor 
other  erediti'rs  who  Iiiivh  pnivi-d  will  lie  iujuivil.  liven  wheiY»  the  rights 
of  oth.-rs  "ill  he  aff.'ciHil.  If  11jc  only  elT.iT  Is  to  restore  all  parlies  to  the 
piislTluu  lliey  were  in  U'l'ore  Ihe  iliOit  wiis  innveil.  It  would  lie  pii>i>er  to 
allow  the  wlihilrawal,  it  ilieri>  liiis  he.'ii  a  iiii-iake  and  no  want  ot  dill- 
gi'ure.  Till'  rn-'Mif  may  h,-  wlihili'iiM  ri  fi.v  ilir  |i(in"iic-  of  jiroci^dinff  ajialnit 
a  il.iniiaiii  |iii  i-(ili>i'  ..f  il.i.  l>atlKlll|>l.    In  i'i>  IMwai"!  lluliliard,  1  15.  1!.  llTll; 


111  afli'tward.  upon  Ihe  objection 
lii-ir  l,!i-^  im  i-ight  to  wilhdraw  It 
IhiUi'-  T   ll.'ii.  1S2. 
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A  creditor  will  not  be  allowed  to  withdraw  a  proof  merely  for  the  pur- 
pose of  continuing  an  arrest  of  the  bankrupt,  which  was  made  before  the 
commencement  of  the  proceedings  in  banltruptcy.  In  re  Wiener,  14  B. 
R.  218. 

The  power  of  the  court  to  allow  a  creditor  to  withdraw  a  proof  that 
has  been  filed  inadvertently,  is  wholly  discretionary.    Ibid. 

It  is  the  policy  and  purpose  of  the  act  to  do  equal  and  exact  justice 
between  the  estate  of  the  bankrupt  and  creditors.  The  court  has  ample 
power  to  investigate  a  claim  at  any  stage  of  the  proceedings^  and  to 
make  any  correction  equity  and  justice  demand,  not  only  to  reduce  the 
amount  if  it  is  too  large,  but  also  to  increase  it  if,  through  inadvertence, 
it  is  smaller  than  by  right  it  should  be.  Questions  of  amendment  address 
themselves  to  the  equitable  consideration  of  the  court,  and  great  discretion 
is  exercised  in  disposing  of  them.  In  re  Henry  B.  Montgomery,  2  B.  R. 
429;  8.  c.  3  Ben.  565. 

A  creditor  can  not  authorize  an  attorney  to  alter  a  proof  without  hav- 
ing it  sworn  to  again  after  such  alteration.  In  re  Pius  Walther  et  al.,  14 
B.  R.  273. 

So  long  as  the  right  to  prove  continues,  the  right  to  amend  a  proof  filed 
should  not  be  denied.  In  re  My  rick,  3  B.  R.  154;  In  re  Henry  B.  Mont- 
gomery, 3  B.  It  429;  8.  c.  3  Ben.  565. 

When  the  proof  is  defective,  a  party  may  be  allowed,  and  ought  to  be 
required  to  amend  it.  In  re  Loweree,  1  B.  R.  74;  s.  c.  1  Ben.  406;  in  re 
Myrick,  3  B.  R.  154. 

The  register  has  the  right,  and  it  is  his  duty,  to  permit  and  require  a 
defective  proof  to  be  amended;  but  if,  in  such  case,  an  issue  of  law  or  fact 
is  raised,  he  must  adjourn  the  same  into  court  for  decision.  In  re  Elder, 
3  B.  R.  670;  s.  c.  1  Saw.  73;  1  L.  T.  B.  198;  3  L.  T.  B.  140. 

When  the  amendment  sought  relates  to  a  new  and  different  claim  from 
any  one  of  those  embraced  in  the  existing  proof  of  debt,  leave  to  amend  * 
the  existing  proof  must  be  denied.    The  proper  course  is  for  the  creditor 
to  prove  his  newly-discovered  debt  independently.    In  re  Henry  B.  Mont- 
gomery, 3  B.  R.  429;  s.  c.  3  Ben.  505.  >  L       '  /  V    '/ 

An  amendment  of  a  proof  relates  back  to  the  original  filing  unless  the 
rights  of  others  have  in  the  meantime  intervened,  and  an  objection  that 
a  note  was  not  attached  to  the  original  proof,  or  that  the  claim  was  barred 
at  the  time  of  the  filing  of  the  objection,  can  not  be  maintained.  In  re  J. 
W.  Maybin,  15  B.  R,  468.        a  ^    Q  3  3  "^ 

Act  of  1867,  §  5078.  Such  oath  shall  be  made  by  the  claimant, 
testifying  of  his  own  knowledge,  unless  he  is  absent  from  the  United 
States,  or  prevented  by  some  other  good  cause  from  testifying,  in 
which  case  the  demand  may  be  verified  by  the  attorney  or  author- 
ized agent  of  the  claimant  testifying  to  the  best  of  his  knowledge, 
information  sjoA  ^belief,  and  setting  forth  his  means  of  knowledge. 
Corporations  may  verify  their  claims  by  the  oath  of  their  president, 
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cashier,  or  treasurer.     The  court  may  require  or  receive  further  per- 
tinent evidence  either  for  or  against  the  admission  of  any  claim. 

Statute  revised  —  Mnrch  2.  1867,  oi.  1"«,  S  22,  li  Stat.  527.  Prior  Stat- 
ute —  Aug.  1(1,  1841.  t-h.  0,  5  5,  5  Stat.  444. 

la  tbe  proof  of  debts  by  a  ci-editor  firiu  eoiupoeed  of  several  members, 
the  firm  is  to  be  treated  as  one  cretiltor,  aud  any  one  member  may  at"t  for 
all  lu  proving  tlie  debts.  lu  re  Jwepb  Barrett,  2  B.  B.  533;  8.  c.  1  L.  T. 
B.   144;   8.   c.   1   C.   L.   N.  202. 

A  receiver  apiKilnted  lu  one  State  may  file  a  proof  of  claim  In  tbe  dis- 
trict court  in  nnollier  State.  Auy  person  wbo  Is  authorized  to  give  an 
aci]alttnuce  of  a  debt  Is  entitled  to  prove  ttie  debt  lu  banlcruptcy,  if  he 
be  aetiu);;  iu  a  represeutatlve  capacity  as  trustee,  assignee,  receiver,  ex- 
ecutor, administrator  or  lu  uiiy  otiier  of  tbe  various  representative  capnct- 
ties  which  the  law  providcK  for  ILe  nduilulstnitlou  of  human  affaire,  lu 
re  Hcpnblic  Ins,  Co.,  S  B.  H.  11)7;  s.  c.  3  BLss.  504. 

A  deposlrloii  liy  iiu  iiEHlgiice  for  viiliie.  Iiefore  Imuliniptcy,  of  a  chose  in 
action,  is  siilficient  to  eulitlti  blni  to  be  (.-ouBidered  the  creditor  in  respect 
to  such  delit,  to  ail  lutents  and  for  all  pur]>uses.  His  depoelllou  ahotild 
show  the  Tacts  aud  th<>  diile  of  llie  trnnsfei',  and  the  unme  of  the  original 
creditor,  it  Is  not  ueccssaiy  ll>at  the  nsslguor  slionld  Join  in  making  the 
deposltlDU.  Such  ussigm't'  of  a  chosi-  in  iictiun,  so  proving,  should  have 
tlic  righl  to  take  auy  sncli  at'tiou  or  proceeding  in  the  cause  lu  the  name 
iif  his  nsslguor,  at  iiis  own  c\iiciisi',  as  he  may  be  adviswl.  Au  U]ipe:i1 
fi'oni  the  disallowiinii'  of  siu'h  a  cUiiin  oiighl.  iierhapH.  to  be  taken  In  tlie 
name  of  liie  originnl  creditor.  In  iv  l-'oitnue,  .'l  B.  R.  312;  s.  c.  Lowell. 
384;  s.  c.  2  1.,.  1'.  !i.  im. 

A  party  lo  wliom  a  dcht  lias  l"'cn  iissivncrl  iificr  the  commencement 
of  proceedings  iu  liirukciipliy.  may  iii'ovc  ii.  It  is  irne  thnt  tbe  Forms 
ivniuli-e  liiiil  (!ic  ilclil  shall  lie  due  lo  ilie  crediror  ut  ilie  lime  of  llie  coui- 
iiieacenicLit.  riC  |iriH-L'iillii(rs  iu  luinkniplry,  hiil  Ihi'se  may  be  modiflnl 
to  suit  Hie  fads  iif  I'jicli  piirticiiliir  case.  Tiikcii  liientlly.  tliey  would 
c\iliiiie  adiiilnisll'al'irs.  or  ulliec  assiunccH,  liy  mere  oiiiTiilion  of  law, 
wliich  cirliiiiily  etiu  not  iiave  lM>eti  iiileiided.     'I'hvic  is  m.tiiiug  lu  this  sec- 

tlie  iiniii'edinys  in  liiiiikiii|il--y.   hiH   riiliiev  iiii  Iiniiiieiitiuu  that  it   ni.iy  U' 


liiiikriipli'y  of 
■■  V.   Bllghl.  4 


of  the  [irovislous  of 
e  eoiistiucd  so  strictly 
MileiiiP  liiaiBeir  from 
fricud  ID  buy  up  Lis 
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debts,  for  the  purpose  of  giving  liim  time  to  convert  his  property  into 
money  to  pay  them,  he  may  do  so.  The  bankruptcy  act  encourages  all 
honest  efforts,  and  sustains  all  honest  transactions  of  a  debtor.  The 
clause  which  provides  that  the  creditor  must  prove  that  the  claim  w&b 
not  procured  for  the  purpose  of  influencing  the  proceedings  under  this 
act,  does  not  relate  to  transfers  after  the  filing  of  the  petition  any  more 
than  before,  and  is  not  intended  to  interfere  with  ordinary  transfers,  but 
only  of  notes  and  demands^  such  transfers  as  are  procured  for  the  pur- 
pose of  influencing  the  proceedings  in  bankruptcy.  If  the  person  who 
honestly  undertakes  to  purchase  up  the  debts,  fails,  he  may  prove  the 
claim  and  participate  in  the  estate.  In  re  Strachan,  3  Biss.  181;  in  re 
Pease  et  al.,  6  B.  R.  173. 

There  must  be  an  assignment  of  the  claim.  A  receipt  of  payment  is 
not  sufficient.  If  the  claimant  has  paid  the  claim,  he  may  have  a  demand 
for  money  paid  against  the  bankrupt,  but,  when  such  payment  is  made 
after  the  filing  of  tlie  petition,  the  demand  is  not  a  provable  debt.  In  re 
Strachan,  3  Blss.  181. 

The  true  mode  of  proving  an  assigned  claim,  is  that  the  holder  should 
himself  m^e  the  affidavit,  else,  the  statement  that  the  claim  was  not  pro- 
cured, etc.,  becomes  merely  illusory,  for  it  is  not  made  by  the  party  who 
has  bought  the  claim,  and  might  be  entirely  true  in  respect  to  the  affiant, 
and  false  as  to  the  real  party  in  Interest.    In  re  Pease  et  al.,  0  B.  R.  173. 

An  agent  can  not  make  oath  in  the  deposition  in  proof  of  his  principal's 
debt,  without  show^ing  that  the  creditor  is  absent  from  the  United  States, 
or  prevented  by  some  other  good  cause  from  testifying.  This  cause  is  to 
be  proved  to  the  satisfaction  of  the  judge  or  register  before  whom  the  debt 
Is  offered  for  proof.  The  law  requires  the  oath  of  some  person  having 
knowledge,  and  the  creditor  himself  is  presumed  to  have  it,  and  unless 
he  is  absent,  or  in  some  way  prevented  from  testifying,  no  one  can  do  so 
for  him,  unless  he  is  a  person  having  actual  knowledge.  In  re  H.  F. 
Barnes,  Lowell,  560. 

If  one  partner  is  sick  and  the  other  is  out  of  the  State,  this  is  not  a  suf- 
ficient reason  for  allowing  an  agent  to  make  the  proof,  although  his  knowl- 
edge is  superior  to  that  of  the  absent  partner.  In  re  William  Whyte,  9  B. 
R.  267. 

If  an  agent  has  personal  knowledge  of  all  the  facts  necessary  to  make 
proof  of  it,  and  the  creditor  has  no  knowledge  of  the  matter  at  all,  the 
former  may  prove  the  debt.     In  re  Martin  Watrous  et  al.,  14  B.  R.  258. 

An  agent  holding  negotiable  paper  can  not  prove  it  when  the  owner  is  In 
a  situation  to  make  the  proof  himself.    In  re  W.  A.  Saunders,  13  B.  R.  164. 

Mere  absence  from  the  State  or  the  locality  where  the  proof  is  made,  is 
not  alone  regarded  as  cause  for  proof  by  an  agent.  In  re  George  Jackson 
et  al.,  14  B.  IL  449. 

If  the  creditor  is  confined  to  his  house  by  sickness,  so  that  lie  is  unable 
to  testify,  this  is  a  sufficient  reason  for  allowing  an  agent  to  make  the 
proof!     In  re  William  Whyte,  9  B.  R.  267. 

When  an  agent  testifies  positively  of  his  own  knowledge,  the  proof  need 
not  show  any  reason  why  the  creditor  himself  could  not  have  made  the 
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d<'posItlon.  nor  need  he  testify  to  the  best  of  bia  knowledge,  Information 
and  belief,  nor  set  fortli  blB  nieana  of  knowledge  ae  to  the  ctaJm. 
MeKlnsey  v.  Hanling.  4  B.  R.  39. 

A  persou  who  line  nested  ne  ihe  agent  of  tlie  bankrupt  In  purcbasing 
claims  against  the  bankrupt's  estiite.  cnu  not  prove  them.  In  re  Lathrop 
et  al.,  3  B,  R.  413;  s.  c.  3  Ben.  4M. 

A  ere^litor  who  makes  tbc  proper  deposition,  but  retains  the  proof  in  bis 
own  hands,  c-aa  not  be  couHidered  a  predlior  who  lias  proved  hla  debt  wltbia 
the  technical  menning  of  the  bankruptcy  net.  In  re  L.  Slieppord,  1  B.  R, 
430;  B.  c.  1  I,.  T.  B.  40;  k  e.  7  A.  L.  Iteg.  484. 

A  bankrupt  may  testify  to  support  a  claim  of  his  wife  afialnst  the  estate, 
where  hucIi  tewtlmouy  would  be  competent  under  the  Slate  laws.  In  re 
I^evi  Bean,  14  B.  It.  1S2;  s.  c.  1  W.  N.  432. 

The  proof  of  a  claim  by  a  Stiite  ebonld  lie  made  by  the  State  treasurer 
or  by  some  officer  holding  a  relation  to  the  State  similar  to  the  relstiou 
which  a  president,  cashier  or  treasurer  bears  to  a  con>oration  of  which  he 
Is  such  ofll<-er.  A  wnnlen  can  not  make  the  proof.  In  re  Corn  Exchange 
Bank.  15  B.  R.  210;  s.  e.  9  C.  L.  K.  1'54,  431. 

Act  of  ISfiT,  §  tiOTO.  Siicli  oath  tnay  ho  taken  in  any  district 
liL'fore  any  register  or  iiny  *(>mmisj.ioiipr  iif  tlie  circuit  court  author- 
ized to  iiihiiinister  oatlis:  or.  if  tlio  crcilitor  is  in  a  foreijru  country, 
liefore  any  minister,  consul,  or  vice-consul  of  tlie  United  State?. 
AVhen  tlio  (U'onf  is  so  umde  it  sliall  be  dcliverotl  or  sent  by  mail  to 
the  register  liaviiig  clmrpc  of  llie  case. 


■  -",080.  If  tlip  jirnof  is  satUfaelory  to  the  register 
fil  <u-  sent  liy  imiil  to  Lhe  ahsignt'e,  who  shall  ex- 
ml  i'oiti|i;u-c  il  Willi  the  Ijnoks  imd  accounts  of  the 
ill   nrir-lrr.  in  a  hunk   u<  lie  kej.t  hv  him  for  that 

■s  of  ,,-,.,lii,,|v  ,,\u.  liiuv  |irovi.(l  llicir  claims,  m  the 
nil    iirniil'  j-  ivM'iM^l.  -tiiliiifi  tiic  time  of  receipt 

llir  iiiiMiuiii  iinil  ii.'ihiiv  i.f  ilic  (Ichts.  Such  hooks 
li<.  iiis|>..i.iiM,i  ,,r  all  Ihr  .■ri'ililnrs.     Tlie  court  mav 

I'liiiliiT   ]iiTiiin'iil    rviiiciiir  I'itliiT  for  or  aframst 


71'..  !  112,  n  Sint.  r.27. 

it.|"'iirl  iv  II.  ,n  c(.viiri<*ati\  that  II  h 

l...il;ir,   1  11,  I!.  liU. 
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The  register  who  has  charge  of  the  proceedings  in  bankruptcy,  may 
reject  a  proof  taken  before  another  register,  when  the  same  does  not 
appear  to  be  in  conformity  to  law,  but  if  an  issue  of  law  or  of  fact  Is 
raised  and  contested  thereon,  the  question  must  be  adjourned  into  court 
for  the  decision  of  the  judge.  Proofs  so  rejected  should  be  returned  for 
amendment.    In  re  Benj.  H.  Loder,  3  B.  R.  G65;  s.  c.  4  Ben.  125. 

The  register  has  the  power  to  pass  upon  the  satisfactory  or  unsatisfac- 
tory character  of  a  proof,  but  the  power  is  to  be  exercised  in  subordination 
to  the  provision  of  section  5009,  which  requii*es  that  an.  Issue  of  law  or  fact 
raised,  and  contested  by  a  party  to  the  proceedings  before  the  register, 
shall  be  adjourned  into  court  for  a  decision.  In  re  Bogert  &  Evans,  2 
B.  R.  435;  s.  c.  38  How.  Pr.  111. 

A  register,  in  examining  proofs  of  debt  for  admission,  acts  not  only  as 
a  judicial  officer  who  is  to  decide  all  the  questions  arising  in  the  discharge 
of  his  duty  according  to  law,  but  sitting  also  as  an  administrative  officer 
in  the  interest  and  service  of  all  the  creditors,  he  is  to  take  care  that 
defective  and  insufficient  proofs  are  not  allowed  to  pass,  through  partiality, 
to  any  creditor,  or  inattention  which  would  produce  all  the  mischievous 
effects  of  partiality.    In  re  Port  Huron  Dry  Dock  Co.,  14  B.  B.  253. 

A  claim  may  be  said  to  be  duly  proved,  when  the  statements  of  the  depo- 
nent, if  true,  establish  prima  facie  the  existence  of  the  debt,  and  the  pres- 
ent right  of  the  creditor  to  payment  of  the  same  out  of  the  estate  of  the 
bankrupt.  But  a  claim  is  not  duly  proven  when  any  allegation  which 
the  act  requires  to  be  made  in  the  proof  concerning  it  is  omitted,  or  where 
the  proof  is  not  made  in  conformity  with  the  forms  prescribed,  and  the 
rules  and  practice  of  the  court.    In  re  Walton  et  al.,  1  Deady,  510. 

The  formal  proof  of  the  debt  is  prima  facie  sufficient.  It  Is  always  a 
question  of  fact  whether  the  debt  has  been  paid  or  secured  in  whole  or 
in  part,  or  whether  it  is  provable,  and  a  question  as  to  which  pertinent 
evidence  is  always  admissible.  But  the  prima  facie  case  is  made  out  by 
the  affidavit  of  the  creditor.  In  re  Colman,  2  B.  B.  563;  in  re  Fortune,  3 
B.  R.  312;  s.  c.  2  L.  T.  B.  99. 

The  creditor  is  a  competent  witness  to  establish  his  claim,  although 
the  bankrupt  died  before  It  was  offered  for  proof.  In  re  E.  'C.  Merrill, 
16  B.  R.  35. 

Quaere,  Can  a  creditor  who  has  omitted  to  take  his  appeal  from  the 
rejection  of  his  proof  within  the  prescribed  time,  set  up  the  rejected 
claim  in  any  other  action?  Catlln  v.  Foster,  3'B.  R.  540;  s.  c.  1  Saw.  37; 
s.  c,  1  L.  T.  B.  192. 

All  proofs  of  debts  are  to  be  sent  to  the  assignee  for  him  to  report  them 
as  required  in  this  section.  When  the  assignee  has  completed  his  lists, 
he  must  return  them  to  the  register,  and  they  must,  under  Rule  VII,  be 
filed  in  the  clerk's  office  with  the  papers  in  the  case.  Anon.,  1  B.  R.  219; 
2  B.  IL  68;  in  re  L.  Sheppard,  1  B.  R.  439;  s.  c.  1  L.  T.  B.  49;  s.  c.  7  A.  L. 

Reg.  484. 

A  creditor  may  prosecute  an  action  against  a  surety  before  a  final  dis- 
tribution, although  he  hajS  proved  the  note  against  the  principal.  Gregg 
V.  Wilson,  15  B.  R.  142;  s.  c.  50  Ind.  490. 
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If  a  trpaiurer  of  a  Itank  frauilulenlly  glvet*  a.  certlfloate  ia  hia  otra 
na  ne  to  ft  depositor  iustead  of  lu  the  name  of  the  bauh,  tne  latter  is  Douua 
to  be  I  rompt  iu  dlsafflrmli  g  the  contra  t  on  1  CemnQtllug  Uis  money  or  a 
certlfl  'ate  In  proi>er  form  to  1  ind  the  1  an  aud  can  not  do  so  after  be 
has  proved  his  elaiii  against  the  trea«  re  ,  and  received  a  divldeod 
thtreon     Sh  elds  v  Mnga  -a  Bank   1    \  ^    Vipr.  477;  s.  e.  5  T.  &  C.  5S5. 

A  certlfl  -ate  of  leposit.  after  tl  e  I  ulvrui  t  of  the  mtilter,  is  dishonored 
paper  an  I  aft  r  It  is  p  »  ed  and  filed  1  a  do  longer  the  qualitletj  of  uep> 
tlalle  laper    The  claim  1    transferal  le  neither  by  delirery  nM-  ludor^e- 

ent  it  n  ay  htlll  be  a«?ilfiu  d  I  ut  i  ot  d  llvereil  or  taken  from  the  flies. 
A  purcl  aser  of  th  tlain  t  k  s  It  sub]  tt  to  all  eiiultles  that  exist  against 
his     eudoi      I     re  lolu  Mne  «.  no     1     BR   315. 

The  proff  fa]  Ig  nt  Ixs  not  ope  ale  to  release  a  sheriff  from  lia- 
billt  for  relini  1  Ijnj.  his  1  vj  ani  s  rreuderlug  the  property  to  the 
n  a  si  nl       \    W         B  A  (     Co  i    B  U  Itt    1     \.  Y.  Supr.  IfiT. 

In  an  ■)  11  n  f  r  II  isrepres  ntatl  n  In  repard  to  the  cre<llt  of  another. 
the  I  lain  ff  m  t,l  e  1 1  n  to  est  1  Ush  II  e  bankruptcy  of  such  person 
a    I  I  r  H  f  of  a    Ijim  aga  ust  1  1  u  1  y  the   iefeudant    Stafford  v.  Grout, 

It    \1         "0 

\  T     F   IslS    (  H  i               Kejection    of     Claims;     IhitJes    of 

Bankrupts—  (  )    1  I      kr  ]  t     I    II   (i)  attend  ttie  first  meeting 

r  I            It          f   I  t   !  I     t!  c        rt  or  a  judge  thereof  to  do 

1  tl     I     r  ]                   1 1     t        for  a  discharge,  if  filed; 

O)  c    »il        tl   nil  I  f  1    rl  r     t  tl  c  cnirt:  (:i)  examine  the  cor- 

1  ctn         f     II   1  r    f      f    )     I      tiNl         iii.'^t  his  estate:     •     •     * 

(  )      1    u  1           T  lit                    of  liis  creditors,  and  at  such 

I    r  1                I  t         11     rl  r       I      it  (i)  an  examination  con- 

rr           tl             1  J.     I  )       I                 tl  '  cause  of  his  hankniplcy, 

I       I                  tl   I  r  1 1  r        1      I  cr  jei-sdns,  the  amount,  kind, 

1         r    i            f  1     1    rt     u    1          ddition.  all  niattere  which 

fr    t  tl        I  1       tl      cnt  of  his  estate;  hut  no 

It              ;,          II  111         T  r   1    u  (.■vidcuce  against  him  in 

an  n  I  1 

\rT         1  Objections  to  Claims, — 

ffl  ri|  II              ,,1  di'tiTUiiiied  ns  H.on  !ir^ 

I  t   interests  of  the  estates 

I 

T         I              r  1          TCfrivffl   prpfereucn:  shall 

II  I          I            I    II     inTiidor  their  prcfercntcf. 

n      (1  1  I  1      1     he  recnuMdered  for  raiwe 

nl  1     r  It  n   pnrt.  iiccording    to    tlie 

r  the  estate  has  been  cln.red. 
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(1)  Whenever  a  claim  shall  have  been  reconsidered  and  rejected, 
in  whole  or  in  part,  upon  which  a  dividend  has  been  paid,  the  trustee 
may  recover  from  the  creditor  the  amount  of  the  dividend  received 
upon  the  claim  if  rejected  in  whole  or  the  proportional  part  thereof 
if  rejected  only  in  part. 

Bankruptcy  law  does  not  prescribe  any  rule  or  furnish  any  method  for 
ascertaining  the  character  of  distributable  assets.  That  is  a  subject  of 
preliminary  judicial  inquiry  to  be  determined  by  legal  principles  of  recog- 
nized controlling  applicability.    In  re  Zug,  10  B.  R.  280. 

Where  bankrupt  collects  moneys  belonging  to  his  estate,  either  before  or 
after  the  filing  of  the  petition  in  bankruptcy,  and  fails  to  account  for  the 
same,  he  will  be  compelled  to  pay  such  moneys  to  the  assignee,  and  such 
proceedings  may  be  instituted  by  summary  process.  In  re  Ettinger,  18 
B.  R.  222. 

Payment  of  such  moneys,  after  filing  of  petition  for  interest  on  mort- 
gages, will  not  be  allowed  unless  shown  to  be  for  benefit  of  the  estate. 
Ibid. 

Where  bankrupt  has  been  ordered  to  submit  himself  to  further  examina- 
tion, a  departure  from  the  district  before  the  time  appointed,  without 
examination,  is  such  a  violation  of  the  order  that  no  discharge  (under 
law  of  1807)  would  be  granted  until  it  is  rectified  by  submitting  himself 
to  such  examination.    In  re  Kingsley,  16  B.  R.  301. 

A  creditor  who  has  received  a  preference  contrary  to.  provisions  of  the 
law  can  not  prove  his  debt  after  the  preference  has  been  recovered  from 
him  by  assignee.    In  re  Stein,  10  B.  R.  5(>9. 

Insolvents  made  assignment  of  all  their  partnership  property  to  their 
largest  creditor,  upon  which  they  were  adjudicated  bankrupt.  At  first 
meeting  of  creditors,  this  creditor  having  sold  out  the  partnership  goods, 
and  collected  its  notes  and  accounts  in  part,  appeared  before  the  register 
and  offered  to  surrender  to  him  a  roll  of  uncounted  bills,  as  the  net  pro- 
ceeds of  the  fraudulent  preference,  to  prove  his  debt,  and  vote  for  assignee. 
Held,  that  the  surrender  of  a  fraudulent  preference  can  only  be  made  to 
the  assignee,  and  pending  his  appointment  and  qualification  the  proof  of 
the  debt  must  be  postponed,  and  the  offer  of  the  preferred  creditor  to 
vote  for  assignee  is  to  be  denied.    In  re  Parham  &  Dunn,  17  B.  R.  300. 

After  recovery  against  the  preferred  creditor  by  the  assignee  the  cred- 
itor may  prove  his  debt,  if  he  has  not  actively  assisted  in  the  fraud.  See 
In  re  Stein,  10  B,  R.  5(59;  In  re  Black,  Currier  &  Osgood,  17  B.  IL  399. 

Assignee  recovered  a  judgment  for  value  of  goods  taken  by  him  prior  to 
the  bankruptcy,  in  payment  of  his  indebtedness.  The  creditor  paid  the 
amount  of  such  judgment  and  costs,  and  proved  his  debt  in  the  bankruptcy 
proceeding.  On  motion  to  expunge  the  claim;  Held,  that  such  payment 
was  a  surrender  of  his  preference,  and  that,  in  absence  of  actual  fraud, 
the  creditor  had  a  right  to  prove  his  claim.    In  re  Newcomer,  18  B.  R.  85. 

• 

Act  of  1807,  §  5081.  The  court  may,  on  tlie  a])plication  of  the 
assignee,  or  of  any  creditor,  or  of  the  bankrupt,  or  without  any 
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application,  examine  upon  oatli  the  bankrupt,  or  any  person  tender- 
ing or  who  has  made  proof  of  a  claim,  and  may  summon  any  person 
capable  of  giving  evidence  concerning  such  proof,  or  concerning  the 
debt  sought  (o  be  proved,  and  shall  reject  all  claims  not  duly  proved, 
or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  illegality, 
or  mi^^take. 

Statute  rcTlseil  —  March  2.  1807,  ch,  17(5,  §  22,  14  Slat.  527,  Prior 
Statutes—  April  4,  1800,  cb.  10.  i  IG,  2  Stat.  26;  Aug.  18,  1S41,  ch.  9,  {  5. 
5  Stat.  4-l-(. 

Uuder  this  clause  tbe  court  has  nt  all  times  full  coDtrol  of  all  proofs  of 
debts,  and  tlio  rigbt  to  entertaiu  objeci.iona  fo  tlit;  validity  of  tlie  debts  or 
tbe  iiroofB  tUfrcof.  lu  i-e  I'attti-sou,  1  B.  R.  1«);  s.  c.  1  Beu.  448;  In  re 
Dfcatur  Jones,  2  B.   K.  51). 

The  oliji'ctliHi  to  the  proof  of  a  claim  must  be  by  a  writteu  allegation 
Spcplfylug,  ivilb  reiisuuniile  certnlutj  aud  brevity,  the  groimda  of  sucli 
objpitiou.     lu  re  Walton  et  al.,  1  Dendy.  442, 

Tlio  criflltor  stands  before  ibc  t-ourt  in  the  attitude  of  a  piaintlfT  lu- 
vokluji:  itK  jurisdiction,  niid  aniple  iirovlslou  \n  made  for  adjudlcailon  and 
deionnlnalion  of  his  claim  In  a  court  of  law  and  l>y  a  Jury,  of  which  be 
iiiuy  nrall  liimself  by  taking  an  n]>]ieal  to  the  circuit  court,  lu  re  Paddock, 
C  B.  It.  132:  B.  c.  2  I,.  T.  B.  214. 

The  claim  of  tiie  pel  It  ioulu>:  creditor  is  open  to  contention.  Hia  debt 
must  tw  establlBhvd.  Tho  iiii'iv  fact  tbat  be  1h  a  petitioner  is  not  conclu- 
sive u|)on  other  creditors  that  lie  Is  to  lie  altuwi'd  in  tbe  distribution  of  the 
esliilc  just  wliat  lie  <4iilms  lu  bis  petlllnii.  nor  is  it  conclusive  upon  the 
iissijui  r.  If  this  were  nut  »■.  collnsinn  lietwicu  ji  debtor  and  a  petitioner 
scithi;:  ii]i  »  i.ri'iciid.'il  Inn  lirtillotis  •'hiliii  would  worli  the  Krusse^-t  in- 
JHBlice.     lu  re  Ciirnwiitl.  li  B.  It.  :!ii.-j:  k.  c.  li  Blatch.  114. 

A  creditor  may  intrrveiic  auil  contest  the  allowance  of  the  ci.niiii  of  any 
Other  .redilor.     tu  ]v  Adolpli  ,loae|ih.  2  Wooih,  aik). 

Any  creditor  has  the  riulil  to  serve  a  notice  on  tbe  refrialer.  protestiu^; 
against  fho  inoof  iif  aii.v  chiiiiis  by  cei-lain  persons,  and  ri-qncBlIn?  tiitit  be 
may  be  uoltliiil  if  hmiIi  pi-rsoas  shmilil  lender  their  eluims  for  proof.  Ib 
ri' J.  ().  Siiili]].  1  H.  U.  -JV.:  K.  ^■.  2  Ben.  IKl. 

IVrsons  who  luv  not  erediiors  can  not  'iiiestion  tlie  right  of  auotlier  to 
prove  a  'liittn.  Tliiit  right  uiust  lie  qiiestioued  olLerwise.  In  re  Lalhrop 
et  ill..  :!  H.  It-  4K!:  s.  c.  :!  lien.  4!lli. 

Thv  court  iiloTie  liiis  the  pmi-er  to  pa.-^s  itn  order  reiiulriug  a  creditor  to 
show  cause  why  jn-oof  slnnild  iim  l.i-  v;ic:ner!  :iiiil  iinmdled.  Tbe  replstpr 
cau  nil!  iii:ike  snili  an  ordrr.  ('<Miisr„ek  v.  Wheclrr.  2  B.  It.  .Wl;  s.  c.  3 
Hcii.  i-li;. 

I'll.'  eoiirt  iiiiiy  niiike  an  e\,iiiiiiiiin'iii  ..(  n  ereilitnr  without  any  applicn- 

fioii  tiiiTefiir.  mid  wlien  li  sees,  fr the  lesliiiiony  before  it.  that  certain 

chiiiiiE  arc  improiievly  pruve-l,  it  will  reject  iheiii.    In  re  Latbrop  et  al..  3 
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A  creditor  who  does  not  reside  in  the  judicial  district  in  which  the  court 
of  bankruptcy  sits,  may  be  required  by  an  order  duly  served  upon  him  to 
attend  and  be  examined  in  regard  to  his  debt  A  creditor  who  has  proved, 
his  debt  becomes  subject  to  the  jurisdiction  of  the  court  without  regard  to 
his  place  of  residence,  and  is  bound  to  obey  all  the  orders  of  the  court 
touching  his  alleged  debt.  In  case  of  his  disobediience  of  its  orders,  the 
court  can  deprive  him  of  all  the  benefits  of  the  bankruptcy  act  given  to 
creditors,  and  can  reject  and  expunge  his  claims.  In  case  it  shall  be  made 
to  appear  that  any  creditor  whose  debt  is  contested  can  not  personally 
attend,  to  be  examined  in  the  district  where  proceedings  are  pending, 
without  hardship  to  him,  owing  to  the  distance  of  his  residence,  or  other 
similar  reasons,  the  court  will  provide  by  order  for  the  taking  of  his  exam- 
ination before  a  register  of  the  district  in  which  he  resides.    In  re  Kyler, 

2  Ben.  414. 

Where  the  assignee  appears  under  an  order  of  reference  procured  on  the 
petition  of  a  creditor  alleging  that  he  and  the  assignee  object  to  a  certain 
claim,  and  states  that  he  is  satisfied  with  the  proof  filed  with  him  since  his 
election,  no'  further  proceedings  should  be  taken  under  the  reference.  In 
re  Theodore  E.  Baldwin.  6  Ben.  196. 

The  words  "  any  creditor  "  must  be  held  to  mean  not  only  a  creditor  who 
has  proved  a  debt,  but  a  creditor  who  has  tendered  proof  of  a  debt  which 
has  not  yet  been  allowed.    In  re  Ray,  1  B.  R.  203;  s.  c.  2  Ben.  53. 

A  note  given  by  the  bankrupt  for  more  than  was  actually  due,  in  pur- 
suance of  a  combination  between  the  bankrupt  and  the  creditor  for  the 
purpose  of  enlarging  the  creditor's  dividend,  is  illegal,  and  this  illegality 
of  a  portion  of  the  consideration  makes  the  whole  note  void  and  unavail- 
able, so  far  at  least  as  the  interests  of  creditors  are  concerned.    In  re  Elder,. 

3  B.  R.  670;  s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140. 

In  a  proper  case,  a  claim  may  be  allowed  in  part,  or  allowed  or  disallowed 
as  a  whole.  But  when  a  creditor,  by  a  combination  with  the  bankrupt,  and 
In  view  of  the  commencement  of  proceedings  in  bankruptcy,  fraudulently 
enlarges  his  claim  by  taking  fictitious  notes,  both  the  real  and  fictitious, 
claims  will  be  disallowed.  Fraud  corrupts  and  destroys  the  whole  debt. 
Every  party  to  proceedings  under  a  bankruptcy  law  must  be  held  to  the 
utmost  good  faith;  and  he  who  attempts  a  fraud  can  not,  if  discovered,, 
complain  when  he  is  made  to  abide  by  the  legal  consequences  of  his  act. 

Ibid. 

A  claim  which  has  its  origin  in  a  transaction  entered  into  by  the  claimant 
with  the  bankrupt,  for  the  purpose  of  delaying,  hindering,  or  defrauding 
the  creditors  of  the  latter,  is  not  provable.  In  re  Eu  R.  Stephens,  6  B.  B. 
533;  s.  c.  3  Bise.  387. 

A  claim  which  is  valid  Independently  of  a  fraudulent  transfer.  Is  not 
merged  thereby.  When  the  transfer  is  set  aside,  the  claim  Is  revived,  and' 
may  be  proved.    Ibid. 

Claims  which  are  purchased  by  an  agent  of  the  bankrupt  are  illegal, 
and  must  be  rejected.  In  re  Lathrop  et  al.,  3  B.  R.  413;  s.  c.  3  Ben.  490;  s. 
c.  5  B.  R.  43;  s.  c.  5  Ben.  199. 

35 
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If  a  creditor  who  bas  Advaiiced  a  certain  sum  to  a  member  of  a  firm 
iu  be  put  into  the  buslneBs  as  capital,  subsetiueatl;  takes  a  note  of  the 
firm  therefor,  and  falsely  clalmB  that  It  as  well  as  other  sums  were  ad- 
Tanced  to  the  flrm,  he  forfeits  hia  right  to  prove  for  bis  real  advances.  Mar- 

rett  V.  Atterbury.  11  B.  R.  225;  a.  c.  3  Dillon,  444. 

A  proof  of  a  Judgment  which  Is  subsequently  set  aside  should  be  ex- 
punged.    In  re  Cosmore  G.  Bruie,  0  Ben.  515. 

If  a  party  who  took  a  bill  of  sale  as  security  deliberately  proves  a  debt 
'wttlch  asaumes  that  lie  la  the  absolute  owner  of  the  goods,  aad  persists  In 
«uch  false  claim  In  nu  action  liy  tlie  asKlgueo  to  recover  the  goods,  and  at- 
tempts to  support  it  liy  Lis  own  ontli,  he  Is  estopped  from  claiming  them  aa 
security.    Willis  v.  Carpenter  et  al.,  14  B.  II.  521, 

After  the  claims  of  all  Iwua  Me  creditors  and  all  the  expenses  have  been 
paid,  the  money  expended  by  the  agents  of  the  bankrupts  may  be  refunded 
to  them.  When  the  purtrhase  has  lieen  made  by  one  |>iirlner,  bis  copartner 
must  shnro  tlie  burden.  If  ho  desires  tbe  benefit.  The  balance  will  not 
be  turned  over  to  the  banUnipis  without  pi'ovUlIng  for  such  money  so 
used  in  tlie  purchase  of  the  claims.  In  re  Latbrop  et  al.,  5  B.  R.  43;  s.  c. 
5  Ben.   11». 

Tbo  prohibition  of  tiie  nllownnce  of  a  claim  founded  In  Illegality  la 
«nly  In'afflrmance  of  the  common  liiw.  Whut  Is  or  Is  not  an  Illegal  trans- 
action depends  upon  the  law  of  the  place  wbeiv  the  contract  waa  made  or 
tbe  tnuiSiiction  had.    In  re  llobert  Pittock.  S  B.  R.  78;  s.  e.  2  Saw.  411!. 

If  a  mortgage  is  merely  constructively  frnuduleut,  the  mortgagee  may 
prove  for  bla  iicluiil  advaiicts  wlit'u  the  mortgage  is  set  aaide.  Kappner 
V.  St.  I.*uls  &  Kt.  .1.  11.  II.  Co..  H  IHllon,  22S. 

It  Is  iini  1  Liiiiii.-triii  fi.r  ihi>  iH>lrii-t  rnma  l.i  jin  licliiiiil  the  Judgment  of  a 

SiHli'  .■iiiiri  Mini  iiJijiiin'  ini.i  ilii-  ( siili>niil,i[i  nf  Ihc  deht  u\n,a  whk-b  the 

judgment  is  fi'UUilcil.  .\  jiulj-'iiicnt  ivnilcrcU  upon  a  usurious  coutrurt  can 
not,  l)c  set  nslilc  by  thi'  ciiurl  iif  l.iLukruptc.v.  If  [uaiinlly  or  any  mntler  of 
fncl  coiistltules  the  gruund  (i[e  which  n  review  i>C  the  jurtgraeut  Is  sousht, 
Ihe  iiro[MT  ri'medy  Is  by  n  wrii  of  cri-or  mrnm  nobis  in  the  court  wherein 
the  judgment  was  rcu.liTi.d.    licKinsey  v.  Ilnr.linw.  4  B.  II.  3!i. 

Cri'dlrors  whuse^  iulcn>sls  ;ir<>  Jiffecti-il  by  u  Judynieut  apilnst  their 
debli.r,  may  avoid  II  .■(illiilcrnlly.  1'i4-;mim>  Ihcy  liiivf  no  i1sht  to  bjive  it 
n-vl.'ivcd  rilrcrdy.  In  biinkni|ii<-y,  1lii-  rrvditiirs  iire  inlerestcd  in  cont^t- 
ing  a  Jii<l>.'meut.  wliicli  l.s  .ifferi'd  fur  prmif  lii  conipctiildu  nlih  ilictr  own 
ilpblH,  iiiiil  iiiiiy  sliiiw.  by  iuiy  iippmiiriiitc  eviilencc.  that  the  Judgnicot  Is 
Tiiid  or  vohliLliIc  fipr  fi'iiud  m-  lri-cKUljuily.  A  dcbtiir  might  suffer  Judg- 
ment iignlnsi  lilm  fr.r  I  he  very  iiurimsc  of  iilTeclluc  the  proivedlngs  In  li;inlt- 
ruplry.  or  a  ]mlj,'mcnl  miiy  he  oliiiiiueri  fur  !i  Just  debt,  hut  under  I'ir- 
<■u^llHl;nl<.■^-  wlii.'li  wiiulil  luali.'  it  a  rruuihilciit  itrfrcroucc,  in  nil  wuh 
ciisca  it  riiiisT  lip  iipi'u  111  iiTliiT  I'lTililnrs  in  obji-d  to  llic  judgment  when 
ofTiTi-d  fur  pitHif  ;n;i"H>l  Ihc  ii^vit^i.  (Mi  llie  oilier  hand,  where  ths  cnurl 
reiiileriiij.'  Ibe  juiiciiieui  bus  Jiivisdieili.ii,  :niil  11ien>  lias  lieen  no  fiMUd 
and  im  [itef.Tetii'e,  ne  ime  i.tfi  e\:niiirie  iiiie  Til'-  ciirislderalion  of  n  juilc- 
mrnr.  and  show  by  iviib-nre  "uisiile  nf  tin-  recnni  iluit  the  jurtgmcnl  cuiiht 
not  to  have  been  reuilcveil,  nr  lint  fur  «i-  Liru'c  a  sum.    While  the  delitnr  Is 
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not  bankrupt,  nor  acting  in  contemplation  of  bankruptcy,  he  binds  all  the 
world  by  hia  acts  and  omisaions  in  relation  to  his  own  affairs,  and  if  he 
does  not  choose  to  defend  an  action  to  which  he  has  a  legal  defense,  and 
of  which  he  has  had  full  notice,  his  estate  will  be  committed  by  his  act  or 
neglect,  just  as  it  would  be  by  any  improvident  bargain  he  might  make, 
or  by  any  new  promise  to  pay  a  debt  barred  by  the  lapse  of  time  or  a 
former  discharge  in  bankruptcy.  When,  therefore,  the  judgment  is  either 
void  or  voidable  as  of  right,  by  the  debtor  or  by  creditors,  it  may  be  ex- 
amined into  when  offered  for  proof.  Where  it  is  valid  against  the  debtor, 
and  no  fraud  on  creditors  is  shown,  it  is  valid  for  the  purpose  of  proof. 
If  there  is  an  intermediate  case  in  which  it  would  be  discretionary  with 
the  court  which  rendered  the  judgment  to  vacate  it  upon  the  ground  of 
mistake,  the  assignee  might  be  allowed  to  pursue  that  remedy,  the  proof 
in  the  meantime  being  postponed.  Ex  parte  0*Neil,  1  B.  R.  677;  s.  c. 
Lowell,  163;  in  re  James  H.  Dunn,  11  B.  R.  270. 

Evidence  is  not  admissible  to  impeach  a  judgment  merely  on  the  ground 
of  an  excessive  assessment  of  damages.  Ex  parte  0*Neil,  1  B.  R.  677;  s.  c. 
Lowell,  163. 

Under  section  4096  and  Rule  V,  the  register  has  the  power  to  take  the 
evidence  required  by  this  clause.  When  a  question  is  raised  as  to  the 
validity  of  a  claim  tendered  for  proof,  and  evidence  is  offered  in  regard 
to  it,  the  register  ought  to  investigate  the  question  so  raised,  and  not  allow 
the  claim  merely  because  the  creditor  swears  to  it  In  re  Orne,  1  B.  R.  57; 
8.  c.  1  Ben.  361. 

The  register  has  no  power  to  set  on  foot  the  inquiry  provided  for  in  this 
section,  except  for  the  purpose  of  ascertaining  whether  or  not  a  claim 
shall  be  postponed.    In  re  Herman  et  al.,  3  B.  R.  618;  s.  c.  4  Ben.  126. 

When  the  question  of  due  proof  or  not  comes  up  before  the  court  upon 
the  application  of  creditors  to  have  the  claim  rejected,  if  the  evidence 
taken  before  the  court  shows  the  consideration  to  be  legal  and  sufficient, 
the  claim  will  not  be  rejected.  If  defects  in  the  deposition  have  justified 
the  application,  costs  can  be  imposed  upon  the  party  in  fault  In  re 
Elder,  3  B.  R.  670;  s.  c.  1  Saw.  73;  s.  c.  1  L.  T.  B.  198;  s.  c.  3  L.  T.  B.  140. 

When  a  creditor  presents  his  claim  for  proof,  he  at  once  subjects  himself 
and  his  claim  to  the  power  and  jurisdiction  of  the  court,  and  both  thereby 
become  subject  to  the  orders  of  the  court  under  and  within  the  provisions 
of  the  bankruptcy  act  When  he  is  examined  in  re8i)ect  to  his  claim,  he 
is  examined  as  a  party  to  the  proceedings,  and  is  in  no  sense  a  witness 
in  the  sense  in  which  that  word  Is  used  in  the  act  of  Oongress  allowing 
fees  to  witnesses.  A  claim  for  fees  will,  therefore,  be  disallowed.  In  re 
S.  Paddock,  6  B.  R.  132;  s.  c.  2  L.  T.  B.  214;  in  re  Kyler,  2  Ben.  414. 

When  the  claim  of  a  creditor,  who  has  proved  his  debt  without  surren- 
dering his  collaterals,  is  stricken  out  as  illegal  and  void  on  account  of 
usury,  the  court  will  not  also  compel  him  to  surrender  the  collaterals. 
Dallas  V.  Flues  &  Oo.,  8  Phila.  150. 

The  decree  of  the  district  court  in  expunging  a  proof  is  in  the  nature  of 
a  Judgment  binding  upon  all  the  parties  to  it  and  prevents  a  subsequent 
prosecution  of  the  claim  in  a  State  court.    Pease  v.  Bennett,  17  N.  H.  124^ 
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Act  or  1898,  Ch.  6,  §  57.  •  •  *  Withdrawal  of  Ot^inal 
Claim. —  (b)  Wheuever  a  claim  is  founded  upon  an  iustrumeut  of 
writing,  such  instrument,  unless  lost  or  destroyed,  shall  be  filed  with 
the  proof  of _ claim.  If  such  instrument  is  lost  or  destroyed,  a  state- 
ment of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction 
.shall  be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed 
or  disallowed,  such  instrument  may  be  withdrawn  by  permission  of 
the  court,  upon  leaving  a  copy  thereof  on  file  with  the  claim. 

Act  of  18G7,  g  5082.  A  bill  of  exchange,  promissory  note,  or  other 
instrument  used  in  evidence  upon  the  proof  of  a  claim,  and  left  in 
court  or  deposited  in  the  clerk's  office,  may  be  delivered,  by  the 
register  or  clerk  having  the  custody  thereof,  to  the  person  who  used 
it,  upon  Ilia  filing  a  copy  thereof,  attested  by  the  clerk  of  the  court, 
who  shall  indorse  upon  it  the  name  of  the  party  against  whose  estate 
it  has  been  proved,  and  the  date  and  amount  of  any  dividend  declared 
thereon. 

Statute  revised  —  March  2.  ISiJT.  cli.  17(1  «  24.  14  Stat.  r.28. 

The  Instrumeut  proven  ma,v  be  wllliilrawn.  lit  pursuance  of  the  provi- 
sions of  tliis  Bectlou.     Ill  re  EuilBmi.  2  K  It,  r>!>-j. 

Ttie  court  may.  upon  pause  slimvti.  order  the  witbdrnwal  of  exhibits 
tiled  lu  a  cause,  but  it  will  not  order  i.r  allow  them  to  Ite  wlthdrawu,  except 
upon  the  uppt  I  cation  of  soiiie  person  liarlii);  an  interi'st  lu  ttiem.  who  can 
show  the  proiwr  use  for  which  he  desires  them.  In  re  McNalr,  2KB. 
2iy,  341. 

Act  oi-  ISiJS,  Cii.  fi,  g  .:i7.  *  *  •  Objections  Heard,  When. 
—  (f)  Objections  to  cluinis  shall  be  heard  and  determined  ns  soon 
as  the  eimveuience  iif  the  court  and  tlie  best  interests  of  the  estates 
and  the  claitiiants  will  permit. 

Act  of  13*17,  S  ■>'''^-^-  "When  n  dnim  is  presented  for  pronf  before 
the  election  of  (lie  af^si;iiice.  and  the  jud^re  or  register  entertains 
doubts  of  its  validity  or  of  the  right  of  the  credilor  lo  prove  it, 
and  is  of  npjninn  that  such  viilidity  nr  rifrlit  might  to  be  JnTcsti- 
gated  by  the  assignee,  ho  inny  postpone  tiie  proof  of  the  claim  until 
the  assignee  is  chnsen. 


Siaiiite  revlacrt  — March  2,  1^'iT,  ch.  1 
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et  al.,  3  B.  B.  618;  &  c.  4  Ben.  126;  in  re  Noble,  3  B.  R.  96;  s.  c.  3  Ben.  332; 
in  re  Bartuscli,  9  B.  R,  478;  in  re  Jaooby,  1  W.  N.  15. 

The  claim  may  be  postponed,  although  the  deposition  for  the  proof 
thereof  has  been  produced  to,  and  filed  with,  the  register.  In  re  Ezra  M. 
Stevens,  4  B.  R.  367;  s.  c.  4  Ben.  513;  s.  c.  2  L.  T.  B.  121. 

A  claim  of  questionable  character,  and  in  dispute,  should  be  postponed. 
In  re  Decatur  Jones,  2  B.  R.  59. 

The  claim  of  a  creditor  who  has  accepted  a  preference  should  be  post- 
poned. In  re  Herman  et  al.,  3  B.  R  618;  s.  c.  4  Ben.  126;  in  re  Ezra  M. 
Stevens,  4  B.  R.  367;  s.  c.  4  Ben.  513;  s.  c.  2  L.  T.  B.  121;  in  re  Walton  et 
al.,  1  Deady,  442. 

A  creditor  who  has  accepted  a  conveyance  prohibited  by  the  bankruptcy 
law  should  not  be  allowed  to  prove  his  debt  until  an  assignee  is  chosen. 
In  re  Chamberlain  et  al.,  3  B.  R  710. 

When  a  conveyance  prohibited  by  the  bankruptcy  law  has  been  made  to 
a  third  person,  for  the  benefit  of  creditors,  creditors  who  had  no  knowledge 
whatever  of  the  facts  that  make  up  the  Intent  to  defeat  the  bankruptcy  act 
until  after  the  conveyance  was  executed  and  delivered  and  who  were 
not  consulted  concerning  it  and  who  did  not  in  any  way  accept  of  it, 
except  to  declare  verbally  that  they  were  satisfied  with  it,  may  prove  their 
claims  and  participate  in  the  election  of  an  assignee.  In  no  sense  can  it 
be  said  that  they  received  the  conveyance.  The  conveyance  was  not  to  them 
directly  or  indirectly;  it  was  complete  before  they  had  any  knowledge  of 
it.    Ibid. 

In  order  to  justify  the  postponement  of  a  claim  until  after  the  election  of 
an  assignee,  it  is  not  necessary  that  the  register  shall  be  satisfied  or  have 
before  him  positive  evidence  that  the  claim  is  invalid  or  that  the  creditor 
has  no  right  to  prove  it.    In  re  George  Jackson  et  al.,  14  B.  R.  449. 

In  order  to  postpone  a  claim,  there  must  be  such  investigation  as  will 
influence  the  mind  to  a  conclusion  as  to  whether  there  is  such  doubt  of  the 
validity  of  the  claim  or  of  the  creditor's  right  to  prove  it.    Ibid. 

Upon  facts  and  circumstances  being  laid  before  the  register  which  create 
in  his  mind  a  substantial  doubt  upon  the  question  of  the  validity  of  the 
creditor's  right,  it  Is  his  duty  to  postpone  the  claim  for  investigation.    Ibid. 

Mere  relationship  to  the  bankrupt  will  not  alone  justify  the  postpone- 
ment of  a  claim.    Ibid. 

The  register  can  not  postpone  a  claim  on  mere  objections.  In  re  George 
Jackson  et  al.,  14  B.  R.  449;  in  re  Bartusch,  9  B.  R.  478. 

The  doubt  in  the  mind  of  the  register  should  be  a  reasonable  substantial 
doubt  resulting  from  a  Judicial  consideration  of  the  question.  In  re  George 
Jackson  et  al.,  14  B.  R.  449. 

The  proof  of  a  claim  which  is  not  stated  in  items,  and  does  not  appear 
on  the  schedule,  may  be  postponed.  In  re  Elijah  Milwain,  12  B.  R.  358; 
8.  c.  9  Pac.  L.  R.  236. 

The  register  has  no  right  to  postpone  any  claim  unless  he  4ias  suspicion 
that  it  ia  unfounded.  Such  suspicion  can  not  be  entertained  judicially 
unless  predicated  upon  facts  which  legitimately  excite  it.  If  they  exist, 
the  creditor  should  be  accorded  the  opportunity  to  explain  them.    A  sus- 
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plcion  within  the  statute  arises  when  the  claim  is  not  susceptible  of  a 
ready  and  simple  explanation.    In  re  Northern  Iron  Go.,  14  B.  R.  356. 

When  a  creditor  objects  to  the  postponement  of  his  claim,  he  should  have 
the  objection  entered  and  the  question  certified  before  any  further  action 
transpires  before  the  register.    In  re  George  Jackson  et  al.,  14  B.  R.  449. 

When  the  i>ower  of  postponement  is  erroneously  exercised  by  a  register, 
the  creditor  may  have  the  judgment  of  the  court  on  the  question.     Ibid. 

The  proof  of  the  claim  of  an  officer  of  a  bankrupt  corporation,  who  is 
also  a  stockholder,  should  be  postponed  when  the  claim  appears  suspicious. 
Such  a  debt  ought  to  be  investigated  by  an  assignee  who  has  been 
nominated  by  other  creditors.  In  re  Lake  Superior  S.  0.  R.  IL  &  I.  Co., 
7  B.  R.  376;  in  re  Northern  Iron  Co.,  14  B.  R.  356. 

The  proof  of  a  claim  which  has  been  postponed  is  to  be  treated  in  all 
respects  as  if  the  claim  had  not  been  tendered  before  the  election  of  an 
assignee  and  postponed.    In  re  Ilerman  et  al.,  3  B.  R.  649. 

Act  of  1898,  Ch.  6,  §  57.    *    *     *     Preferences    Surrendered. 

—  (g)  The  claims  of  creditors  who  have  received  preferences  shall 
not  be  allowed  unless  such  creditors  shall  surrender  their  preferences. 
Act  of  18G7,  §  5084.  Any  i)crson  twho,  since  the  second  day  of 
March,  eighteen  hundred  and  sixty-seven,  has  accepted  any  prefer- 
ence, having  reasonable  cause  to  believe  that  the  same  was  made  or 
given  by  the  debtor,  contrary  to  any  provisions  of  the  act  of  March 
two,  eighteen  hundred  and  sixty-seven,  chapter  one  hundred  and 
seventy-six,  to  establish  a  uniform  system  of  bankruptcy,  or  to  any 
provisions  of  this  Title,  shall  not  prove  the  debt  or  claim  on  account 
of  which  the  preference  is  made  or  given,  nor  shall  he  receive  any 
dividend  therefrom  until  he  shall  first  surrender  to  the  assignee  all 
pro])erty,  money,  benefit,  or  advantage  received  by  him  under  such 
preference. 

Statute  revised  —  March  2,  ISCT,  oh.  170,  §  2.3.  14  Stat.  528. 

Payment  of  a  judpnient  or  decree  recovered  apainst  a  creditor  on  ac- 
count of  a  fraudulent  prefereiir-e,  is  not  a  siiiTender  witliin  the  meaning?  of 
this  section.  To  surreiidei*,  clearly  implies  notion  on  the  part  of  the 
person  recoiviiijr  tiie  preference.  To  recover,  as  clearly  implies  action 
against  tiie  person  receiving?  tiic  preference.  T'nder  this  section.  It  is  left 
to  the  option  of  tlic  person  roceivinp:  the  preference,  wlietlier  he  will  ^ve 
up  tlie  property  he  iias  reoi'ivcd  l>y  tlic  way  of  preference,  or  whether  he 
will  hold  on  to  it:  the  oniy  conscipKnice  lu'hi^  tliat  lie  can  not  prove  his 
debt  or  receivi^  any  dividend  n])on  it.  in  case  Ik^  cliooses  to  puri^ue  the  lat- 
ter course.  In  case  of  a  recovery  lie  lias  no  sucli  option.  From  this  analy- 
sis it  clearly  apiwars  that  tlie  recover>'  providinl  for  In  section  512S  is 
the  alternative  of  the  sum^nder  provided  for  in  this  section.  But  when 
does  this  alternative  arise,  aud  in  what  case  may  it  be  resorted  to? 


Pheferenceb  Surbendehed.  551 

Clearly  In  those  cases,  and  those  only,  in  which  there  Is  a  failure,  refusal 
or 'neglect  to  surrender.  A  surrender  may,  probably,  be  made  so  as  to 
fully  answer  the  requirements  of  this  section  at  any  time  before  judgment, 
because  the  word  "  recover  "  is  evidently  used  in  its  strict  legal  sense, 
and,  in  that  sense,  the  obtaining  of  a  judgment  by  the  assignee  in  his  favor, 
is  the  recovery  meant.  But  after  the  rendition  of  the  judgment  there  can 
be  no  surrender.  The  recovery  is  then  complete,  and  anything  done  after 
that  in  satisfaction  of  the  judgment  or  decree  can  in  no  sense  be  deemed 
a  sunrender.  In  re  Tonkin  &  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232; 
s.  c.  3  L.  T.  B.  221;  in  re  Richter's  Estate,  4  B.  R.  221;  s.  c.  1  Dillon,  544; 
in  re  John  F.  Lee,  14  B.  B.  89;  in  re  Cramer,  13  B.  B.  225;  s.  c.  8  a  L.  N. 

loa 

The  provisions  of  this  section  must  be  construed  in  connection  with  the 
clause  in  section  5021  which  prohibits  certain  creditors  from  proving  their 
debts,  in  such  a  manner  that,  if  possible,  both  may  stand.  The  construc- 
tion which  attains  this  end  is  that  the  clause  in  section  5021  applies  only 
to  cases  in  which  the  assignee  is  compelled  to  resort  to  legal  proceedings 
to  recover  the  property;  that  the  ci'editor  who  claims  to  retain  the  prop- 
erty makes  himself  conclusively  a  party  to  the  fraud  by  resisting  the  claim 
of  the  assignee  to  recover  the  property,  in  case  the  assignee  Is  successf  j1; 
but  that,  where  the  creditor  avails  himself  of  the  locus  poenitentiae,  by 
voluntarily  surrendering  the  property  to  the  assignee,  he  ceases  to  be  a 
party  to  the  fraud,  and  may  prove  his  debt.  In  re  O.  A.  Davidson,  3  B.  R. 
418;  s.  c.  4  Ben.  10;  in  re  H.  B.  Montgomery,  3  B.  R.  429;  s.  c.  3  Ben.  565; 
in  re  Scott  &  McCarty,  4  B.  R.  414;  in  re  Hunt  &  Hornell,  5  B.  R.  433;  in 
re  Reece  &  Brother,  2  Bond,  359;  in  re  E.  It  Stephens,  6  B.  R.  533;  s.  c. 

3  BlBS.  387;  in  re  Walton  et  al.,  1  Deady,  442;  Coxe  v.  Hale,  8  B.  R.  562;  s. 
c.  10  Blatch.  56;  in  re  Clark  &  Daughtrey,  10  B.  R.  21;  in  re  Drummond,  4 
Biss.  149.  Contra,  Bingham  v.  Richmond,  6  B.  R.  127;  Bingham  v.  Frost, 
6  B.  R.  130. 

A  claim  on  account  of  which  a  preference  has  been  accepted,  would,  but 
for  this  section,  undoubtedly  be  provable.  This  section  operates  to  suspend 
the  right  until  the  creditor  holding  a  preferred  claim  shall  first  have  sur- 
rendered to  the  assignee  the  preference  received  by  him.  When  such  sur- 
render is  made  the  suspension  ceases.  The  office  of  this  clause,  therefore, 
is  in  the  first  instance  that  of  suspension  merely,  to  ripen,  however,  into 
absolute  prohibition  in  case  of  a  refusal  or  neglect  to  surrender.  Upon 
such  surrender  being  made,  the  right  of  such  creditor  to  prove  his  debt 
revives,  and  is  in  fuU  force  the  same  as  if  such  suspension  had  never  ex- 
isted.   In  re  Scott  &  McCarty,  4  B.  R.  414. 

It  will  not  do  to  say  that  this  clause  is  to  be  given  effect  in  voluntary 
and  not  in  involuntary  cases,  because  that  would  involve  the  absurdity  of 
saying  that  the  quality  and  consequences  of  the  act, of  the  creditor  in 
accepting  a  preference  are  to  be  measured  and  judged  of  not  by  the  stat- 
ute Itself,  but  by  what  the  debtor  may  see  fit  subsequently  to  do.  It  must 
be  a  strong  necessity  growing  out  of  positive  and  unmistakable  pro- 
visions of  the  law  that  would  Induce  a  court  to  adopt  a  construction  lead- 
ing to  such  unreasonable  and  Inconsistent  results.    In  re  Scott  &  McCarty, 

4  B.  R.  414;  In  re  E.  R.  Stephens,  6  B.  R.  533;  s.  c.  3  Biss.  387. 
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Wbere  there  is  nothing  but  a  eoDBtructlve  fraud,  and  the  crediUr  has 
acted  lu  good  faith  aad  under  the  conviction  that  he  has  a  valid  right  to 
retain  the  property,  he  may  do  so,  aud  allow  a  suit  to  be  prosectited  against 
Iilm  and  proof  to  be  Introduced  against  him  without  lieing  deprived  of  biB 
right  to  surrender  before  the  actual  entry  of  a  judgnienl.  Burr  v.  Hopkins, 
12  R.  R.  211;  s.  c.  C,  Bias.  345;  In  re  Joseph  Seboenenberger.  15  B.  R.  305. 

It  luakes  no  difference  whether  the  transfer  is  coustiiictlvely  fraudtileDt 
under  Uil  statute  of  ribjilieth  or  under  the  speilal  provisions  of  the  bank 
ruplcj  Ian      Burr  v   Hopkins,  IJ  B    R   211    s   c   6  Blss  345 

Until  a  Rco^erj  hii**  been  had  bv  Judgment  or  deiree  a  preferred  cred 
Itor  nin}  surrender  iin  1  his  rlt.ht  to  prmt  his  debt  nfriliist  the  bankrupt  a 
■ealate  ind  to  rttehe  dlildenda  therefi-oni  will  bj  suih  surrender  be  re- 
vived ind  become  biudiug  on  all  conterneii  regardksfl  of  tht  gueatloD 
whether  a  suit  shall  oi  --liall  u>t  hn\e  beeu  counnenccd  against  him  \>\  thF' 
laaslguee  nud  be  iwnding  nt  tin  time  of  such  suirender  It  is  Immaterial 
wlu'ther  thtre  was  a  dt  lunnd  mid  iifusal  liefoie  suit  was  brought  In  rp 
Klpp  ■tBB5'>3s<lITB24ba<41  IBOOlnre  *!lmeon 
l-eland  tt  al     0  B    II   JO'l 

Miio  iK>s.->isslun  )f  tilt  proptnj  l)j  the  asslgnet  is  not  a  re<iover\  of  It 
iinli'ss  h(  obtnlU'i  suih  an  idjudicatlon  as  to  the  pn  feiiucc  lu  re  Simeon 
Lpliinil  et  ul    0  B    R   Jl« 

It  1b  not  nei.iss,ir\  that  then  vliall  In  a  dire  t  suit  In  the  assl$niee 
against  the  pnCtired  i  red i tor  j  tid  i  riMH  n  of  i  roperli  from  hlni  and 
out  of  Ills  posscSfilon,  In  order  lo  constitute  the  reiiuveiy  referred  to  by  the 
statute.  An  adjudication  in  any  pnH'ciiilug  where  the  court  has  jurls- 
ilictioii  over  the  siilijcct  iiiiil  ilie  parlies  Is  siitticlent.     Ibid. 

Wht're  the  fmud  Is  only  coiistruc'livc  ami  not  actual,  the  creilllor  should 
In  ei|Uity  have  a  rcasonahlc  opiHirlunily  of  i.-iui  side  ring  whether  he  will 
Biirri  uder  his  lu-eferrwcs  ami  pa,v  all  Ihe  costs  and  clinrgca,  but  his  de- 
cision must  iireccde  tlic  limil  dc.rec.  'i'lic  .■iilry  of  Ihc  liual  dccrci'  may  he 
■  lili.i  smli  :iii  upinirtuiilty.  Hood  v. 
I;  s.  c.  -2  I,.  T,  H.  11)1;  Zahui  v.  Fry,  9 
I'.  Ill  !..■<:.  Int.  l;i7. 

iviih  till'  iiiiirt  wlipthi'r  ii  party  shall 
nifihi.  anil  partlciilarl.v  after  tlie  testi- 
's  sallalicd  It  m  eiioii>:h  to  defeat  blin. 
[lilt  a  ]ir;ictici'  •<(  the  kind.  A  party 
niiit  sjiciulat.'  ui"'ii  the  ability  of  Ihe 
I.  ,'iiKl  Allien  lie  sei's  thill  he  has  sue- 
•  ■  a  -uireiiiicr.     Siuli  it  prncllcc  ought 


i;  1!.  It.  : 


suElu'tlili'il   Tor  ,'1  brief 

pcriiiil  to 

Karpcr.  ,'.  I!.  R,  ;!,'.S:  s. 

c.  S  riiilii 

B,  R.  r.lii;,>^.  c.  21  riLlf. 

1..  .1.  I."i."i 

it  limy  be  a  iii.Ttter 

.f  discrcti 

be  allowed  to  surrcnde 

after  Mlit 

moiiy  Is  taken,  and  tin 

parly  liei 

The  splril  of  the  a-'l 

l.K's  imt   « 

iwlolly  prcferr<>il,  liie  party 
y,  :iiiil  wipe  our  the  aecuriiy 
cTijpt  from  psocution.  Ibid, 
.'cjit  a  preference.    In  doing 
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8o,  bowever,  he  takes  the  chances  of  his  debtor  going  Into  bankruptcy 
either  voluntarily  or  inyoluntarily,  and  thus  losing  the  advantage  obtained. 
In  such  cases,  all  he  has  to  do  to  remove  the  obstacle  to  proving  his  claim 
in  bankruptcy,  and  his  standing  on  an  equal  footing  with  the  other  cred- 
itors, is  simply  to  surrender  such  advantage  to  the  assignee.  In  re  Forsyth 
&  Murtha,  7  B.  R.  174. 

The  creditor  contemplated  by  this  clause  is  a  creditor  who  has  received 
a  payment  or  conveyance  giving  him  a  preference.  A  creditor  who  is 
appointed  an  assignee  by  a  voluntary  assignment  of  the  debtor*s  property 
for  equal  distribution  pro  rata  among  all  the  creditors  of  the  debtor  does 
not  thereby  receive  a  preference,  and  consequently  is  not  debarred  from 
proving  his  debt.  In  re  Joseph  H.  Horton  et  al.,  5  Ben.  502;  in  re  William 
M.  Lloyd,  15  B.  R.  2.^7;  s.  c.  24  Pitts.  L.  J.  113. 

If  a  creditor  who  has  proved  his  claim  as  unsecured,  afterward  unites  in 
a  proceeding  to  assert  the  validity  of  a  security  held  by  him  for  the  claim 
without  amending  his  pn)of,  he  stands  as  if  he  never  had  filed  any  proof 
of  debt.  The  objection  that  the  proof  is  a  surrender  of  the  security  is  one 
that  the  assignee  may  waive.  If  the  creditor  fails  to  sustain  his  right  to 
the  security,  he  can  not  afterward  set  up  his  proof  to  avoid  the  forfeiture 
imposed  by  the  statute.    In  re  Simeon  Leland  et  al.,  9  B.  R.  200. 

A  mortgage  to  indemnify  the  sureties  on  a  bond  is  not  a  preference  of 
the  principal  debt  unless  the  creditor  is  a  party  to  the  transaction.  In  re 
William  M.  Lrloyd,  15  B.  R.  257;  s.  c.  24  Pitts.  U  J.  113. 

If  the  creditor  is  precluded  from  proving  his  claim,  on  account  of  re- 
ceiving a  preference  and  refusing  to  surrender  it,  a  guarantor  can  not 
prove  it-    In  re  O.  B.  Ayers,  6  Biss.  48. 

The  court  will  not,  in  a  proceeding  to  recover  the  preference,  enter  a 
decree  prohibiting  the  preferred  creditor  from  proving  his  debt.  Wager  v. 
HaU,  5  B.  R.  181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584. 

A  creditor  who  has  received  a  preference  may  surrender  it  and  prove 
his  claim  at  the  first  meeting.    In  re  W.  A.  Saunders,  13  B.  R.  164. 

A  creditor  who  has  been  preferred  by  a  deed  of  trust  to  which  he  has 
never  assented,  may  renounce  it  and  prove  his  debt  at  the  first  meeting. 
Ibid. 

If  the  preferred  creditor  asks  leave  to  prove  his  debt,  the  court  can 
not  in  such  proceeding  render  a  Judgment  or  decree  directing  the  payment 
to  the  assignee  of  the  money  received  as  a  preference.  In  re  William  D. 
Forbes,  5  Biss.  510. 

If  the  assignee  accepts  the  amount  received  by  a  preferred  creditor 
after  he  has  put  in  his  proof,  and  the  creditor  has  put  in  considerable  proof 
before  the  special  examiner  to  whom  the  action  has  been  referred,  and 
dismisses  his  suit  upon  payment  of  costs,  this  Is  a  surrender,  and  the  cred- 
itor may  prove  his  debt.    In  re  John  Rlordon,  14  B.  R.  332;  s.  c.  51  How. 

Pr.  271. 

The  law  has  not  determined  the  manner  in  which  a  surrender  shall  be 
made.  An  agreement  that  other  creditors  may  share  In  the  proceeds  of  a 
sale  thereof  may  be  treated  as  a  surrender.  In  re  Detert,  11  B.  R.  393; 
a  c.  7  0.  L.  N.  130;  s.  c.  14  A.  L.  Reg.  166. 
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Where  the  creditor  Is  allowed  to  surrender  after  the  bringing  of  a  suit, 
he  may  be  required  to  pay  the  eompemuition  of  the  assignee's  counsel  and 
the  expenses  to  which  the  assignee  may  have  been  subjected  in  conse- 
quence of  the  suit,  before  he  is  allowed  to  prove  his  debt.  Burr  v.  Hop- 
kins, 12  B.  R.  211;  fl.  c,  6  Blss.  345. 

No  part  of  the  debt  can  be  proved,  although  a  prior  mortgage  securing 
the  debt  in  part  was  surrendered  when  the  mortgage  was  tal^en.  In  re 
James  Jordan,   9   B.   R.   416;   s.   c.   7   Pac.   L.    IL   194. 

The  attempt  of  an  indorsee  to  avail  himself  of  a  security  given  to  the 
payee  by  proving  his  debt  as  secured,  will  not  defeat  his  claim  upon  the 
note.    In  re  Kansas  City  Manuf.  Co.,  9  B.  R.  76. 

When  payments  have  been  made  upon  a  debt  as  an  entirely,  and  after- 
ward applied  to  certain  notes  constituting  only  a  portion  thereof,  the 
preference  affects  the  whole  debt.  To  permit  a  creditor  to  avoid  the  effects 
of  the  acceptance  of  such  a  preference,  by  a  subsequent  application  and 
indorsement  of  the  amount  of  such  preference  upon  particular  notes, 
nearly  paying  the  same  in  full,  would  defeat  the  provisions  of  the  law. 
In  re  Kiugsbui-y  et  al.,  a  B.  IV  318. 

If  the  preferred  debt  is  single  and  entire,  the  illegal  preference  affects 
the  whole  of  it,  though  the  property  received  does  not  equal  it  in  value. 
But  otherwise,  if  in  their  origin,  or  by  contract,  the  debts  of  the  creditor 
are  not  single  and  entire,  l)ut  divided,  or  divisible  and  disconnected,  and 
the  criHlitor  receives  a  preference  distinctly  as  one,  and  not  the  other.  A 
claim  consisting  of  a  running  and  apparently  continuous  account,  made 
up  of  items  of  goods  purchased  at  various  times,  constitutes  prima  facie 
but  one  debt  or  claim  within  tlie  meaning  of  the  banliruptcy  act.  The 
creditor  may  show  that  tlie  debt  preferred  is  disconnected  from,  and  not 
the  same  debt  as  that  whicli  is  offered  for  proof.  An  application  for 
tliis  purpose  may  l>e  made,  even  after  a  decision  from  an  appeal  from  an 
order  disallowing  the  claim.  The  effect  of  the  recovery  by  the  assignee 
is  to  establisli,  as  an  adjudicated  fact,  that  the  creditor  ha^  received  a 
fraudulent  preference  in  respect  to  tlie  prefenvd  claim.  In  re  Richters 
Estate,  4  B.  K.  '22\\  s.  e.  1  Dillon,  544:  In  re  John  F.  Li^,  14  B.  R.  89. 

Wliere  a  crtMlitor  lui.s  separate  and  disconnected  debts  as  to  which  he 
hits  rect'ived  separate  and  distinct  preferences,  he  maj'  surrender  a.s  to 
some,  and  i)rove  and  receive  dividends  as  to  them,  without  surrendering 
as  to  tlie  otliers.    In  re  D.  <!.  Holland,  S  B.  R.  IIK). 

If  a  party  proves  a,  claim  consist in^?  <jf  two  items,  an  account  and  a  note, 
lie  can  not,  wlien  ol»je<'tion  is  made  to  the  prcx^f  on  account  of  a  preference, 
divide  tlie  proof  into  two  parts.    In  re  Barnes.  Brother  &  Herron,  1  AV. 

N.  21. 

AVhere  there  is  no  aliejjation  of  l>ad  faitli  against  the  preferred  creditor, 
he  may  1m»  allowe<l  a.  n^asonal^lr^  sum  for  his  care  in  selling  the  goods.  In 
re   William    1>.    Forbes.   :>   Hiss.   TAO. 

When  the  conduct  of  a  creditor  in  boldin.i;  on  to  his  preference  is  with- 
out excuse,  his  proof  may  be  cxi>\nv^^c(l  with  costs,  including  an  attorney's 
fee.  In  re  Forsyth  tV:  Miutba.  7  B.  R.  174;  in  re  James  Jordan,  9  B.  R. 
4T(;;  s.  c.  7  rac.  L.  It.  104, 
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When  the  unprovable  character  of  the  claim  is  founded  largely  upon 
presumptions,  the  proof  may  be  expunged,  without  costs  to  either  party. 
In  re  Forsyth  &  Murtha,  7  B.  R.  174. 

Act  of  1898,  Ch.  6,  §  57.  *  *  *  AUowance  of  Claims.— 
(e)  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be 
filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending 
or  before  the  referee  if  the  case  has  been  referred. 

(d)  Claims  which  have  been  duly  proved  shall  be  allowed,  upon 
receipt  by  or  upon  presentation  to  the  court,  unless  objection  to 
their  allowance  shall  be  made  by  parties  in  interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  motion. 

Act  op  1867,  §  5085.  The  court  shall  allow  all  debts  duly  proved, 
and  shall  cause  a  list  thereof  to  be  made  and  certified  by  one  of  the 
registers. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  2a,  14  Stat  528. 

The  district  court  has  the  power,  upon  the  petltioa  of  a  creditor  whose 
claim  has  been  rejected,  to  revise  the  decision  of  the  assignee  rejecting  it 
It  is  irregular  to  act  upon  such  a  petition  without  giving  notice  thereof 
to  the  assignee.  He  should  have  an  opportunity  to  answer  the  petition  and 
contest  the  claim.  If  the  claim  \s  aUowed,  the  order  should  only  reiiuire 
the  assignee  to  place  it  upon  the'list  of  admitted  claims,  and  pay  dividends 
accordingly.    In  re  Mittledorfer  &  Oo.,  3  B.  R.  39;  s.  c.  Chase,  276. 

The  list  Is  the  list  shown  by  Forms  Nos.  32  and  33.  That  list  is  to  be 
given  to  the  assignee.  The  list  can  be  made  from  the  register  kept  by  the 
assignee  under  section  5080.  In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L. 
T.  B.  9. 

Debts  are  to  be  considered  proved  when  duly  authenticated  and  sent  to 
the  assignee  or  register.  Ex  parte  Harris  et  al.,  In  re  Ck)chrane,  Jr.,  16 
B.  R.  432. 

Act  of  1898,  Ch.  3,  §  7.  Duties  of  Bankrupts.—  (a)  The  bank- 
rupt shall  *  *  *  (9)  when  present  at  the  first  meeting  of  his 
creditors  and  at  such  other  times  as  the  court  shall  order,  submit 
to  an  examination  concerning  the  conducting  of  his  business,  the 
cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and  other 
persons,  the  amount,  kind,  and  whereabouts  of  his  property,  and,  in 
addition,  all  matters  which  may  affect  the  administration  and  settle- 
ment of  his  estate;  but  no  testimony  given  by  him  shall  be  offered 
in  evidence  against  him  in  any  criminal  proceeding. 

Act  of  1867,  §  5086.  The  court  may,  on  the  application  of  the 
assignee,  or  of  any  creditor,  or  without  any  application,  at  all  times 
require  the  bankrupt,  upon  reasonable  notice,  to  attend  and  submit 
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to  an  pxamination  on  oath,  upon  all  matters  relating  to  the  disposal 
or  condition  of  his  property,  to  his  trade  and  dealings  with  others, 
to  his  accounts  concerning  the  same,  to  all  debts  due  to  or  claimed 
from  him,  and  to  all  other  matters  concerning  his  property  and 
estate  and  the  due  settlement  thereof  according  to  law.  Such  exam- 
ination shall  be  in  writing,  and  shall  be  signed  by  the  bankrupt  and 
filed  with  the  other  proceedings. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  26,  14  Stat,  529.  Prior 
Statutes  -  April  4,  1800,  ch.  10,  §§  18,  23,  52,  2  Stat.  26,  28,  34;  Aug.  19. 
1841,  ch.  9,  §  4,  5  Stat.  443. 

Application  for  an  Examination-— The  words  "any  creditor"  mean 
any  creditor  who  has  proved  liis  claim.  Before  a  creditor  can  apply  for  an 
order  to  examine  the  bankrupt,  he  must  prove  his  claim.  In  re  Ray,  1  B.  II- 
203;  s.  e.  2  Ben,  53. 

Sueh  order  may  be  made,  and  such  examination  may  be  had,  on  the 
application  of  the  assignee,  or  of  any  creditor,  or  on  the  suggestion  of  the 
court  or  register,  without  any  application.  The  bankrupt  and  all  other 
persons  are  subject  to  examination  at  all  times,  at  the  instance  of  the 
assignee,  or  of  any  creditor,  or  of  the  court,  or  of  the  register.  A  creditor 
may  make  an  application  at  any  time  after  he  has  proved  his  debt.  In  re 
Baum,  1  B.  II.  5;  s.  c.  1  Ben.  274;  in  re  Patterson,  1  B.  R.  100;  s.  c.  1  Ben. 
448;  in  re  Brandt,  2  B.  R.  215. 

If  a  protest  is  entered  against  the  allowance  of  the  claim  of  a  creditor 
who  asks  for  an  examination,  the  register  or  the  court  may  make  the  order, 
as  they  liave  the  power  to  make*  it  at  all  times  without  any  application. 
In  re  Beldeu  &  Hooker,  4  Ben.  225. 

The  granting  of  an  order  for  an  examination  of  the  bankrupt  is  not  a 
matter  of  course,  but  sliould  only  be  done  in  a  proi)er  case,  on  application 
of  a  party  entitled  to  apply.  The  court  or  register  has  a  discretion  to 
rc(iuii*e  gcxxl  (^uisc  for  granting  tlie  order  l)y  a  petition  or  affidavit,  duly 
veriti(Hl,  and  the  exercise  of  tliis  discretion  by  the  register  may  be  revi.^^ed 
by  tlie  court.  But  tlie  application  need  not  l>e  in  writing  unless  required. 
In  re  Solis,  4  B.  K.  (5.S;  s.  c.  4  Ben.  14:^;  s.  c.  2  L.  T.  B.  158;  in  re  Julius  L. 
Adams.  2  B.  R.  J)5;  s.  c.  30  How.  Vr.  51;  s.  c.  2  Ben.  503;  in  re  B.  T.  Vetter- 
lein.  4  B.  R.  .'".Hi);  s.  c.  5  Ben.  7. 

Tlie  proper  way  to  make  application  is  l)y  a  petition.  In  re  Julius  L. 
Adams,  2  B.  R.  IKI;  s.  c  2  Hen.  .".03;  s.  c.  3»J  How.  Pi*.  51;  in  re  Brandt,  2  B. 
R.  215;  in  re  Lanier.  2  R.  R.  l."')4. 

'I'he  petition  need  not  specify  the  particular  matters  to  which  the  ex- 
amination is  to  be  (lircHted.     In  re  T.anier,  2  B.  R.  1.54. 

'I'he  petition  on  tlK*  part  of  a  creditor  sliould  show  good  cause  for  grant- 
[uix  tlie  (.rder,  and  be  verilied  by  nindavit.  In  re  Julius  I..  Adams.  2  B.  R, 
1)5;  s.  c.  2  I?en.  5():',;  s.  e.  :U\  How.  Vr.  .'1. 

Tlie  ])etition  on  the  i.art  of  the  assignee  need  m)t  show  the  grounds  for 
th«'  proi><»sed  t'xauiinntinn.  imr  be  verilieil  by  atiidavit.  As  the  bankrupt  is, 
theoreticallv.  the  ward  of  the  court,  and  the  assignee  a  quasi  officer  of 
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the  court  in  each  case,  it  is  only  necessary  that  the  oourt  should  be  satis- 
fled  of  the  bona  fides  of  the  assignee's  application.  In  re  Lanier,  2  B.  B. 
154;  in  re  McBrien,  2  B.  R,  197;  s.  c.  2  Ben.  513. 

The  application  may  be  made  to  the  court  or  to  the  register.  If  the 
application  is  made  to  the  court,  it  is  not  necessary  that  the  application 
should  be  sustained  by  any  certificate  of  the  register  as  to  the  propriety  of 
granting  the  order.    In  re  Brandt,  2  B.  R.  215. 

Every  creditor  has  a  right  to  examine  the  banlcrupt  Such  examination 
inures  to  the  benefit  of  all  the  creditors.  But  the  fact  that  one  creditor  has 
examined  the  bankrupt  is  no  reason  for  withholding  the  privUege  from 
another  creditor.  Yet  the  time,  manner,  and  course  of  the  examination 
should  be  so  regulated  as  to  protect  the  banlcrupt  from  annoyance,  oppres- 
sion, and  mere  delay,  while  at  the  same  time  full  and  fair  opportunity  is 
allowed  to  the  creditors  to  inquire  as  to  the  matters  specified  in  this  sec- 
tion. In  re  Julius  L.  Adams,  2  B.  R.  272;  &  c.  36  How.  Pr.  270;  s.  c.  3  Ben. 
7;  in  re  Gilbert,  3  B.  R.  152;  s.  c.  Lowell,  340. 

If  a  full  examination  has  been  already  had  either  upon  the  application 
of  the  assignee  or  of  any  other  creditor,  a  subsequent  application  may  be 
denied,  unless  it  Is  made  to  appear  that  the  first  examination  was  either 
collusive  or  deficient  In  some  material  and  si)ecified  particulars.  In  re 
James  W.  Prisbie,  13  B.  R.  349. 

Whether  the  court  in  the  exercise  of  its  discretion  will  direct  a  second 
examination  depends  on  the  facts  of  each  particular  case.    Ibid. 

.The  assignee  and  a  creditor  stand  upon  the  same  footing  as  to  their 
rights  under  this  section.  The  particular  province  of  the  assignee  is  to 
examine  the  banlcrupt  as  to  the  disposition,  condition,  and  amount  of  his 
property,  and  the  debts  due  and  owing  by  him,  so  as  to  get  in  the  assets 
properly.  A  creditor  examines  the  banlcrupt,  not  only  for  the  purpose  of 
discovering  property,  but  more  especially  to  elicit  facts  upon  which  objec- 
tions to  the  discharge  of  the  banisrupt  can  be  alleged.  A  creditor,  there- 
fore, has  the  right  to  examine  the  banlcrupt  although  the  assignee  may 
have  already  examined  him.  Where  two  creditors,  or  the  assignee  and  a 
creditor,  examine  the  bankrupt  at  different  times,  the  statute  does  not 
impose  any  regulations  or  restrictions  upon  the  party  asking  for  the  second 
examination.  The  statute  would  be  of  little  or  no  practical  efficacy  if 
every  creditor  should  be  required  to  investigate  all  previous  examinations 
of  the  bankrupt,  and  so  to  shape  every  question  as  not  to  be  liable  to  an 
objection  that  the  bankrupt  has  answered  that  question  on  a  previous 
examination.  Every  creditor,  without  reference  to  anything  which  may 
have  been  done  by  any  other  creditor,  has  the  right  to  put  his  question  in 
his  own  way.  In  view  of  the  object  for  which  the  bankrupt  invokes  the 
statute,  he  is  not  warranted  In  regarding  it  as  oppressive  or  unduly  annoy- 
ing, if  every  one  of  his  creditors  exercises  his  rights,  under  the  statute,  of 
Investigating  the  condition,  affairs,  and  dealings  of  the  bankrupt,  and  as- 
certaining whether  he  has  brought  himself  within  the  remedial  provisions 
of  the  act,  and  is  entitled  to  Its  benefit.  An  answer  to  the  same  question  on 
a  previous  examination  does  not  exempt  him  from  answering  again  when 
the  question  is  put  by  another  creditor  on  a  subsequent  examination.  In 
re  Togel,  5  B.  R.  393. 
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When  a  party  Inadvertently  makes  default  under  one  order,  he  may 
apply  for  a  second  order,  and  proceed  to  examine  the  bankrupt  The  right 
to  examine  the  bankrupt,  however,  is  not  to  be  abused.  In  re  Van  Tuyl, 
2  B.  II.  70;  in  re  Robinson  &  Chamberlain,  2  B.  R.  516. 

When  the  bankrupt  has  been  examined  at  considerable  length  by  the 
assignee,  and  none  of  the  creditors  ask  for  an  examination  until  the  day 
appointed  to  show  cause  against  the  discharge,  it  would  be  unreasonable  to 
require  the  bankrupt  to  submit  to  a  new  examination,  especially  when  no 
reason  for  doing  so  is  shown  by  the  petition.  In  re  Isidor  &  Blumenthal, 
1  B.  R.  264;  s.  c.  2  Ben.  123;  in  re  S.  F.  Frizelle,  5  B.  R.  122. 

A  party  will  not  be  entitled  to  a  second  order  for  examination,  except 
upon  noticje  and  cause  shown.  In  re  Gilbert,  3  B.  R.  152;  s.  c.  Lowell. 
340. 

A  voluntary  bankrupt  may  be  examined,  even  prior  to  an  adjudication 
of  bankruptcy.  In  re  Thomas  D.  Lee,  1  N.  Y.  I^g.  Obs.  83;  s.  c.  4  Law 
Rep.  4m;  in  re  I»arker  et  al.,  1  Penn.  L.  J.  370. 

A  debtor  against  whom  proceedings  Id  involuntary  bankruptcy  have 
been  commenced  may  be  examined,  even  before  adjudication,  when  suffi- 
cient foundation  is  shown  for  the  application.  After  due  service  of  copies 
of  the  petition,  and  of  the  orders  made  in  the  case  upon  him,  he  may  be 
examined  when  he  is  shown  prima  facie  to  have  property  which  he  has. 
In  disobedience  to  an  order  of  tlie  court,  refused  to  surrender  to  the  mar- 
shal. For  some  purposes,  the  distinction  between  *'  debtor  "  and  **  bank- 
rupt "— the  former  applying  to  a  defendant  before  adjudication,  and  the 
latter  to  a  defendant  after  adjudication  —  is  used  and  observed  in  the 
bankruptcy  act;  yet,  for  other  purposes,  these  two  terms  are  used  as 
synonymous  terms.  In  re  Bromley  &  Co.,  3  R  lii  686;  in  re  Salkey  & 
Gerson,  9  B.  R.  107;  s.  c.  5  Blss.  486;  in  re  Mendeuhall,  9  B.  R.  285;  in  re 
Heusted,  5  Law  Rep.  510. 

Tho  power  to  examine  a  debtor  prior  to  an  adjudication  of  bankruptcy 
sliould  not  l)e  exerted  unless  in  ease  of  actual  necessity.  It  is  not  as  of 
course,  but  only  under  sucli  exi^eneies  as  seem  to  require  its  exercise  for 
tlie  pun^ose  of  promoting  justice  and  tlie  rights  of  creditore.  In  re  Salkey 
&  Gerson,  9  B.  R.  107;  s.  c.  5  Blss.  4S6. 

The  time  to  examine  the  l)ankrui)t  does  not  expire  with  the  making  of 
his  applieiition  for  his  diseliar^^e.  in  re  Soils,  4  B.  R.  (>8;  s.  c.  4  Ben.  143; 
s.  c.  2  L.  T.  B.  1.58;  in  re  Win.  11.  L()njr,  :{  B.  R.  (quarto)  6<;. 

The  words  "  at  all  times  "  must  be  read  in  connection  with  the  subse- 
quent elauses  of  the  statute.  All  tlH»se  provisions  tend  to  show  that  it  is 
only  until  liis  diseharge  that  the  bankrupt  is  under  the  summary  jurisdic- 
tion of  the  eoiu't,  to  l)e  proeeedcMl  against  by  order  in  its  discretion  and  to 
be  punished  for  negleet  or  refusal  to  pay  by  imprisonment,  as  for  a  con- 
tempt of  court.  He  ean  not.  therefore,  be  required  to  sulmilt  to  an  exami- 
nation after  he  has  obtained  his  discliartre.  In  re  Nathaniel  Dole,  7  B.  R^ 
5:iS;  s.  e.  0  B.  K.  VX\\  s.  e.  11  Rlnteh.  409:  in  re  G.  C.  Jones,  6  B.  R.  386; 
in  re  O.  Di'an,  a  B.  \L  7r»9;  in  re  Witkowski,  10  B.  R.  209.  Contra,  in  re 
Heath   &   Hughes,   7   B.   R.   44S. 
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The  law  provldee  the  means  bj  which  an  absent  bankrupt  may  be 
brought  forward,  at  a  given  day  and  place,  to  be  examined.  But  when  he 
appears  without  this  coercive  power  at  a  regular  meeting,  a  party  who 
happens  to  be  present  may  ask  for  leave  to  examine  him,  and  should  be 
permitted  to  do  so,  imless  there  is  no  ground  or  reason  for  the  request.  In 
re  Brandt,  2  B.  IL  215;  in  re  Bromley  &  Oo.,  3  B.  R.  68a 

No  previous  notice  is  required  to  be  given  to  any  person  of  the  applica- 
tion for  the  order.  The  order  Is  to  be  made  ex  parte.  In  re  Macintlre,  1 
B.  IL  11;  s.  c.  1  Ben.  277. 

The  order  may  be  made  by  the  register.  In  re  Mackintire,  1  B.  R.  11;  s. 
c.  1  Ben.  277;  in  re  Lanier,  2  B.  R,  154;  in  re  Brandt,  2  B.  R.  215;  in  re 
B.  T.  Vetteriein,  4  B.  R,  599;  s.  c.  5  Ben.  7;  in  re  Pioneer  paper  Co.,  7  B. 
R.  250. 

Form  No.  45  is  the  proper  order.  In  re  Lanier,  2  B.  It  154;  in  re  Brandt, 
2  B.  R.  215w 

The  register  is  not  entitled  to  charge  any  fee  for  making  the  order.  In 
re  Madntire,  1  B.  R.  11;  s.  c.  1  Ben.  277. 

Form  No.  45  is  a  summons,  and,  under  Rule  II,  blanks  not  filled  up, 
but  bearing  the  signature  of  the  clerk  and  the  seal  of  the  court,  should, 
en  application,  be  furnished  to  the  register.  In  re  Bellamy,  1  B.  R.  64; 
8.  c.  1  Ben.  309;  s.  c.  1  L..T.  B.  22. 

It  is  not  necessary  that  a  subpoena  for  a  witness  should  be  served  by 
the  marshal.  It  may  be  served  by  any  one.  The  party  making  the  service 
is  entitled  to  the  fees.  Gordon,  McMillan  &  Co.  v.  Scott  &  Allen,  2  B.  R. 
86;  s.  c.  1  L.  T.  B.  09;  s.  c.  7  A.  L.  Reg.  749. 

The  service  of  the  order  should  be  personal.  In  re  Joseph  H.  Hodges,  11 
B.  R.  369. 

If  the  bankrupt  is  in  another  district,  and  the  order  is  served  on  him 
there,  the  district  court  has  no  authority  to  arrest  him  for  not  appearing 
to  answer  process  so  served.     Ibid. 

The  bankrupt  is  most  certainly  entitled  to  reasonable  time,  after  notice 
of  the  application  for  his  examination;  but  such  time,  or  the  length  of  such 
time,  always  depends  upon  circumstances  and  facts  surrounding  the  bank- 
rupt; the  distance  he  is  from  court  or  the  place  of  his  examination,  and  also 
upon  what,  if  any,  particular  facts  he  is  to  be  examined.  If  the  bankrupt 
is  a  merchant,  and  has  been  doing  a  large  and  complicated  business,  and 
he  is  notified  that  his  examination  is  to  cover  his  entire  business  operations, 
a  reasonable  time  would,  manifestly,  be  much  longer  than  in  a  case  where 
the  notice  of  examination  was  in  regard  to  a  few  items  of  his  property 
pertaining  to  his  own  person,  such  as  watch,  ring,  and  money  in  his  pocket 
when  service  was  made  upon  him.  A  reasonable  notice  is  such  time  as  will 
enable  him  to  appear  before  the  court  with  such  knowledge  as  may  be 
under  his  control  upon  the  matters  of  the  investigation  or  information 
asked  for.  An  opportunity  to  study  under  the  tutelage  of  counsel  is  not 
required,  and  will  not  be  granted  when  the  interrogatories  are  plain  and 
simple,  and  do  not  call  for  the  exercise  of  any  skill.  In  re  Bromley  &  Co., 
3  B.  R,  686. 
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Mode  of  Conducting  the  Examination.—  The  examination  may  be  had 
before  the  register.  In  re  Tanner,  1  B.  R.  316;  s.  c.  2  Ben.  211;  s.  c.  Lowell, 
215;  in  re  Lanier,  2  B.  R.  154. 

The  court  may  direct  the  examination  to  be  taken  before  a  regrlster  in 
another  district.    In  re  Joseph  H.  Hodges,  11  B.  R.  3G9. 

The  bankrupt  is  bound  to  appear,  and  is  not  entitled  to  fees  as  a  witness. 
In  re  Okell,  1  B.  R.  303;  s.  c.  2  Ben.  144;  s.  c.  1  L.  T.  B.  32;  in  re  McNair. 
2  B.  R.  219. 

As  an  order  for  an  examination  is  made  ex  parte,  the  bankrupt,  on 
apiiearing  in  pursuance  to  the  order,  may  make  any  objection  or  raise  any 
question  which  would  have  been  proper  if  an  opportunity  had  been 
afforded  him  before  the  order  was  granted.  In  re  James  W.  Frlsbie,  13  B. 
R.  349. 

It  is  for  the  creditor  to  see  that  due  appointments  are  made  with  the 
rejjister  for  the  purpose  of  examining  the  bankrupt,  and  to  give  the  other 
party  notice  of  them.  The  bankrupt's  duty  is  performed  by  being  ready  to 
be  examined  on  due  notice.  lu  re  Littlefleld,  3  B.  R.  57;  s.  c.  Lowell,  331; 
8.  c.  1  L.  T.  B.  1G4;  in  re  Gilbert.  3  B.  R.  152;  s.  c.  Lowell,  340. 

The  testimony  of  the  bankrupt  taken  on  his  examination  is  a  deposition. 
In  re  Levy  et  al.,  1  B.  R.  13G;  s.  c.  1  Ben.  490;  in  re  John  W.  Dean,  1  B.  R. 
249;  s.  c.  1  L.  T.  B.  9. 

The  bankrupt  is  a  witness,  and  subject  to  cross-examination  like  any 
other  witness.  In  re  Levy  et  al.,  1  B.  R.  130;  s.  c.  1  Ben.  490;  in  re  Leach- 
man,  1  B.  R.  391;  in  re  Mayuard  Bragg,  1  N.  Y.  Log.  Obs.  119;  s.  c.  5  Law 
Rep.  323. 

The  statute  does  not  intend  that  tlie  bankrupt  shall  become  a  competent 
witness  in  all  respects,  so  as  to  be  enabled  to  give  testimony  on  his  own 
behalf  beyond  and  out  of  the  subject-matter  of  his  examination.  In  re 
Mayuard  Bragg,  1  N.  Y.  Leg.  01>s.  119;  s,  c,  5  Law  Rep.  323. 

The  bankrupt  is  to  answer  substantially  like  a  witness,  and  not  meR»ly 
to  have  interrogatories  tiled  and  jiropounded  after  the  manner  adopted  in 
equity  and  admiralty.  It  is  not  intended  tliat  the  bankrupt,  or  his  attorney, 
shall  write  the  auswers,  l>ut  merely  that  the  deposition  should  be  reduced 
to  writing.     In  re  Tanner,  1  B.  U.  ;U0:  s.  r.  2  Hen.  211;  s.  c.  Lowell,  215. 

The  answers  of  the  bankrupt  are  to  be  made  orally  to  the  court  or  to  a 
duly  apiK)inttMl  otticer  of  tlie  court.    In  re  Bromley  &  Co.,  3  B.  R.  080. 

Tile  register  has  no  poAver  to  d(»ci<le  upon  tlie  competency,  materiality,  or 
relevancy  of  a  (luestiou.  lu  re  Levy  vt  al..  1  B.  R.  I'M;  s.  c.  1  Ben.  49():  in 
re  Kosiiilieltl,  Jr..  1  H.  R.  319;  s.  c.  1  I..  T.  B.  HI;  s.  c.  15  Pitts,  L.  J.  245;  in 
re  Kocli,  1  B.  R.  .149;  In  re  Lyon,  r,  I.  K.  U.  135. 

Tlie  U)anil\'st  iulnnion  of  UuU'  X  is.  tliat  when  a  question  is  objected  to, 
the  question  and  the  fact  and  grounds  of  ol)jection  shall  be  taken  down 
hy  the  register,  and  that  the  question,  although  incompetent,  is  immaterial, 
or  irrelevant,  sluill  be  answered,  and  that  wlien  the  deposition  is  closed, 
the  court  slinll  deal  with  it  as  a  wliole,  and  tlien  pass  upon  the  question  as 
to  whnt  ])arts  of  it  are  ineenqu'tent.  innnaterial,  or  iiTelevant.  The  bank- 
rupt (»r  otiier  witness  li.-is  the  power,  in  a  clear  case  of  abuse,  to  refuse. 
under  ilie  advice  and  resinjusibility  of  counsel,   to  answer  a  question. 
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Then,  on  application  to  punish  the  party  for  contempt,  which  must  come 
before  the  court,  the  whole  question  as  to  competency,  relevancy,  and 
materiality,  will  be  raised  in  a  proper  way  for  adjudication.  The  good 
sense  of  rule  X  is,  that  it  extends,  not  only  to  objections  to  questions,  but 
also  to  objections  to  answers  and  testimony,  on  the  grounds  of  compe- 
tency, materiality,  and  relevancy,  and  that  neither  question,  nor  answer, 
nor  testimony,  is  to  be  held  ultimately  incompetent,  immaterial,  or  irrele- 
vant, unless  objected  to  on  the  record  for  some  ground  of  incompetency, 
immateriality,  or  irrelevancy,  stated  on  the  record.  In  re  Levy  et  al.,  1  B. 
R.  13G;  8.  c.  1  Ben.  400;  In  re  Bond,  3  B.  R.  7. 

The  register  should  declare  his  opinion  when  the  objection  is  made,  and 
should  order  the  party  to  answer  the  question,  if  he  so  decides.  If  an  ex- 
ception is  taken,  he  should  certify  it  for  the  summary  consideration  of 
the  court,  the  examination  proceeding  in  its  other  parts.  If  the  party 
without  such  exception  refuses  to  answer  the  question,  his  contumacy 
should  be  reported.    In  re  Realcirt,  7  B.  R.  329. 

The  register  is  required  to  note  the  objection  on  the  deposition  —  that  is, 
not  merely  the  fact  of  objection;  but  the  ground  of  objection;  and,  if  no 
ground  of  objection  is  assigned,  he  is  not  bound  to  note  the  fact  of  objec- 
tion; and  the  ground  of  objection  must  be  directed  to  the  competency, 
materiality,  or  relevancy  of  that  which  is  objected  to.  In  re  Levy  et  al., 
1   B.   R.   136;  s.  c.   1   Ben.  490. 

Questions  arising  in  the  course  of  the  examination  may  be  certified  to 
the  court,  under  section  5011,  when  put  In  proper  form.  In  re  Patterson, 
1  B.  R.  125;  s.  c.  1  Ben.  508;  in  re  Levy  et  al.,  1  B.  R.  136;  s.  c.  1  Ben. 
406. 

Whether  the  banltrupt  has  properly  answered  a  question,  is  a  point 
that  may  be  certified  to  court  for  decision  at  the  request  of  the  creditor. 
In  re  Holt,  3  B.  R.  241. 

No  rule  can  be  laid  down  which  will  enable  the  register  to  determine 
whether  the  banlsrupt  under  examination  ought  or  ought  not  to  be  allowed 
to  consult  counsel.  The  solution  of  the  matter  must  be  left  for  the  register 
to  decide  according  to  the  circumstances  of  each  particular  case.  Gen- 
erally, he  should  not  allow  consultation.  In  re  Patterson,  1  B.  R.  147;  a  c. 
1  Ben.  508;  in  re  Tanner,  1  B.  R.  316;  s.  c.  2  Ben.  211;  s.  c.  Lowell,  215;  in  re 
JudKon,  1  B.  R.  364;  s.  c.  2  Ben.  210;  s.  c.  35  How.  Pr.  15;  in  re  J.  O.  Col- 
lins, 1  B.  R.  551;  in  re  Lord,  3  B.  R.  243. 

One  creditor  has  no  right  to  interpose  any  objection  to  the  examination 
of  a  bankrupt  by  another  creditor.    In  re  Edwin  K.  Winship,  7  Ben.  194. 

The  examination  of  the  bankrupt  may  be  adjourned  for  good  cause 
shown.    In  re  Mawson,  1  B.  R.  271. 

The  bankrupt  Is  exempt  from  arrest  while  obeying  the  order  to  appear 
for  examination.    In  re  G.  W.  Kimball,  1  B.  R.  193;  s.  c.  2  Ben.  38. 

A  bankrupt  who  obeys  the  process  of  the  court,  and  places  himself 
within  its  Jurisdiction,  may  file  a  preliminary  objection,  which  goes  to  the 
right  to  examine  him,  and  may  refuse  to  l>e  sworn  upon  that  ground.  In 
re  Nathaniel  Dole,  7  B.  R.  538;  s.  c.  9  B.  R.  193;  s.  c.  11  Blatch.  499. 
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When  the  bankrupt  refuses  to  be  sworn  on  account  of  a  preliminary 
objection  which  goes  to  the  right  of  the  party  to  examine  him,  a  certificate 
will  not  be  given  to  court  so  that  he  may  be  declared  in  contempt,  for  he 
lias  a  right  to  have  the  question  decided,  and  his  declining  to  be  sworn 
after  raising  the  objection  is  not  an  act  constituting  a  contempt  of  court. 
Ibid. 

So  long  as  the  debt  of  a  creditor  stands  proved  and  unimpeached,  tbe 
claim  tliat  it  had  been  extinguished  by  an  offset,  or  does  not  exist,  fur- 
nishes no  ground  for  a  refusai  by  the  bankrupt  to  be  sworn  and  examined. 
In  re  N.  W.  Kingsley,  7  B.  R,  558;  s.  c.  G  Ben.  300;  in  re  Edwin  K.  Wlnship, 
7  Ben.  IW. 

When  satisfied  that  an  examination  has  been  sought,  or  is  being  carried 
on  to  gratify  malice  or  more  curiosity.  It  is  the  duty  of  the  court  to  arrest 
it.    In  re  Salliey  &  Gerson,  S)  B.  K.  107;  s.  c.  5  Biss.  480. 

Upon  what  Topics  the  Bankrupt  may  be  Examined.— The  bankrupt 
may  decline  to  answer  a  (luestion  where,  by  answering,  he  would  crimin- 
ate himself.  In  re  Patterson,  1  B.  R.  147;  s.  c.  1  Ben.  508;  In  re  Koch,  1 
B.   K.  549. 

Contra,  The  power  given  to  the  court  to  examine  the  bankrupt  at  ail 
times,  upon  reasonable  notice,  is  a  fundamental  as  well  as  an  important 
element  in  the  administration  of  the  bankruptcy  law.  Without  sueh 
l)owei',  proceedings  in  bankruptcy,  In  many  eases,  would  be  ineffectual, 
thereby  defeating  the  e(iuity  designed  by  the  act.  While  it  is  true,  from 
the  necessity  of  the  case,  that  dltticult  questions  are  liable  to  arise  upon  the 
examination  of  all  bankrupts,  yet  it  is  also  true  that  the  bankrupt  can  not 
<*()ver  up  his  fraud  behind  the  sliield  that  if  he  answers  he  will  criminate 
himself,  by  proving  up  his  fraud  in  testifying  as  to  the  distribution  of  his 
property.  Though  such  examination  may  expose  him  to  penalties  for 
fraudulent  concealment,  or  fraudulent  disi)osition  of  his  pi*operty.  he  is 
left  to  tlie  judgment  of  the  law.  Notwithstanding  it  may  be  possible,  nay, 
l)rol)al»le.  that  he  ni;iy  l»e  protected  from  disclosing  some  distinct  criminal 
act.  yet  even  in  sncii  case  he  can  not  lie  i»rotected  in  refusing  to  discover 
all  his  estate  :ind  effects,  and  the  full  particulars  relating  to  them,  thcmgh 
thereby  he  may  sliow  tliat  he  has  ]>een  guilty  of  fniud  or  of  fraudulent 
<-oncealinent.  oi*  tliat  he  owns  ])roi)erty  wliicli  he  has  illegally  obtained,  and 
will  thus  l»e  lial)le  to  i>cnaltics.  It  has  hvou  lield  that  a  bankrupt  is  bound 
to  answer  (pirstions  i-rlaiinir  to  iiarticular  i)rop*M'ty,  though  at  the  time  an 
indictuiem  was  pciidiuir  against  him  for  <'oncealment  of  such  property. 
It  lias  l)ccu  licld,  aNo,  ilmt  a  l)aiikrui>t  is  coniiyclled  to  answer  questions 
toucliiiiLT  liis  cstaie  :nnl  flfccts,  aliln)U;::li  such  answer  or  answers  might 
ti'iid  to  convict  liiiii  of  itci'Jni'y  cnnnniitcd  by  liiin  upon  a  former  occasion, 
and  also  he  evidence  against  liiin  iliat  lie  had  inciu'red  jienalties  by  con- 
<'(Mlinir  Ills  (  ff«Mis.  Ami  i(  iins  also  liccn  licld  that  he  can  not  refuse  to 
answiT  (incstinns  icndiii::'  In  slmw  that  he  lias  coniaiiited  the  act  of  bank- 
iniitcy  chari^ed  in  ilie  inv<»lniiiary  iteiition.     In  re  Brondey  &  Co..  15  B.  U. 

'i'lie  ItankiMipi   u\u<\  <!:iie  whctlier  er  net  lie  has  played  cards,  faro,  or 
Mn\  nUu  :•  L:a;i  c  df  (  lianrc  wiili  ;i  ctriniii  iicrsun  named  in  the  interrogatory, 


Topics  on  which  the  Bankrupt  May  be  Examined.       563 

and  whether  he  has  lost  any  money  at  games  of  chance,  even  though  he 
declines  to  answer  on  the  ground  that  his  answers  would  criminate  or 
degrade  himself.    In  re  Richards,  4  B.  R.  93;  s.  c.  4  Ben.  303. 

If  the  purpose  of  the  examination  be  to  elicit  facts  to  be  used  In  opposing 
the  bankrupt's  discharge,  It  is  not  competent  for  the  register  to  summon 
any  witness  or  person  who  may  know  or  be  suspected  of  knowing  facts 
"pertinent,  or  that  might  be  serviceable  in  the  preparation  of  specifications. 
In  regard  to  such  facts,  a  creditor  should  be  left  to  establish  them  on  the 
trial  of  the  Issues,  as  parties  do  in  ordinary  trials  at  law.  8uch  informa- 
tion no  one  has  the  right  to  demand  or  obtain  otherwise  than  it  may  be 
voluntarily  given,  unless  it  be  upon  the  trial  of  issues  or  questions  made  up. 
But  it  is  not  so  with  the  bankrupt.  In  relation  to  such  of  his  creditors  as 
prove  their  debts,  he  stands  upon  different  grounds  altogether.  When  he 
flies  his  petition,  he  asks  that  in  consideration  of  his  complying  with  every 
requirement  of  the  law,  he  may  be  absolved  from  every  legal  obligation  to 
his  creditors.  This  is  an  extraordinary  exemption,  and  the  law  only 
allows  it  when  he  surrenders  himself  to  be  dealt  with  in  an  extraordinary 
way,  if  the  court  shall  see  proper  to  exercise  that  power  to  the  ends  of 
justice.    In  re  Brandt,  2  B.  R.  215;  in  re  Vogel,  5  B.   R.  303. 

The  bankrupt  can  not  be  examined  in  regard  to  property  which  does  not 
belong  to  him.  In  re  Van  Tuyl,  1  B.  R.  636;  in  re  Oarson  &  Hard,  2  B.  R. 
107. 

But  he  may  be  examined  in  regard  to  property  in  which  it  may  possibly 
be  shown  that  he  has  an  interest.  In  re  Bonesteel,  2  B.  R.  330;  in  re  Carson 
&  Hard,  2  B.  R.  107. 

The  bankrupt  must  answer  questions  in  relation  to  his  wife's  property 
when  it  is  shown  that  he  may  possibly  have  an  interest  in  it.  In  re  D.  Craig, 
3  B.  R.  100;  s.  c.  4  B.  R.  (quarto)  50;  s.  c.  3  Ben.  353;  in  re  Clark,  West  et 
al.,  4  B.  R.  237. 

The  bankrupt  can  not  be  examined  as  to  property  acquired  or  business 
done  after  the  date  of  the  filing  of  the  petition  in  bankruptcy,  unless  it  can 
be  shown  that  the  same  has  some  connection  with  his  property  or  business 
before  that  time.  In  re  Rosenfield,  Jr.,  1  B.  R.  319;  s.  c.  1  L.  T.  B.  81;  s.  c. 
16  Pitts.  Ij.  J.  245;  in  re  Patterson,  1  B.  R.  125;  s.  c.  1  Ben.  508;  in  re 
Ix»vy  et  al.,  1  B.  R.  136;  s.  c.  1  Ben.  496. 

Interrogatories  in  regard  to  money  in  the  possession  of  the  bankrupt  soon 
after  the  commencement  of  proceedings  in  bankruptcy,  are  relevant  and 
must  be  answered.  The  assignee  is  entitled  to  any  facts  directly  or  cir- 
cumstantially tending  to  show  that  the  bankrupt,  before  filing  his  petition 
in  bankruptcy,  was  in  possession  of  money  which  he  had  concealed,  but 
which  should  have  pone  to  the  assignee.  The  point  of  inquiry  in  such 
cases  is,  when  did  the  bankrupt  acquire  it,  and  how?  The  assignee  will 
ha%'e  to  show  that  it  was  acquired  l>efore  bankruptcy,  and  he  may  also 
show  that,  though  acquired  after,  still  it  is  the  proceeds  of  property  or 
effects  belonging  to  the  assignee.  In  re  McBrien,  3  B.  R.  345;  s.  c. 
3  Ben.  481. 

The  bankrupt  may  be  examined  in  regard  to  matters  which  transpired 
before  the  creation  of  the  debt  of  the  creditor.  In  re  D.  Craig,  3  B.  R.  100; 
B.  c.  3  Ben.  353. 
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Erldence  can  Dot  be  introdHceU  to  prove  tliat  (he  debt  of  n  creditor  was 
contracted  by  fraud.  The  (ineNtlon  of  fraud  Id  tlie  creattoD  of  a  debt  can 
not  be  liti^'ated  In  tLe  proceedluee  In  bankruptcy.  In  re  J.  S.  Wright.  2 
B.  K.  U2;  a.  f.  ao  How.  I'r.  Hi7:  b.  c.  2  Ben.  501);  Id  re  Tallman,  1  B,  B.  illZ; 
B.  c.  2  BCD.  348.    Contra,  in  rt  Kocli,  1  B.  R.  54U. 

The  conduct  of  the  InDkrujit  In  wlllidranliig  from  the  office  of  the 
rejflsier  bi'foie  llic  comiiletlou  of  his  csaiuinatlon.  Is  a  contempt  of  court.  * 
In  le  Vogel,  u  B.  li.  aU3. 

The  exaniluatiuu  of  the  bankrupt  is  not  competent  evidence  against  blm 
Id  a  criminal  action.  Evidence  given  or  slnteuieutH  made  by  a  party,  uiidiT 
compulBion  or  ordiT  of  court,  tending  to  criminate  himself,  can  Dot  be  put 
In  evidence  In  a  c-riniiual  iirocceding  against  him.  U.  S.  v.  Prescott.  2 
Dillon,  405;  in  re  Brooks,  5  l*ac.  L.  It.  lill. 

The  State  courts  liave  no  Jurisdiction  to  pitulsb  a  party  for  the  crime  of 
perjury  committed  in  the  course  of  iiu  examination  before  a  register. 
State  V.  ribe,  1.%  X.  II.  Si. 

An  e.xamlmitlon  of  iv  bani;rupt  by  a  creditor  does  not  bar  an  action  by 
the  nssiguct'  agiilnst  the  vuivK'e  of  the  bankrupt  to  recover  property  (rau- 
Ouleuily  conveyed  by  the  bankrupt  to  sueb  vendee.  Bradley  v.  Hunter, 
&0  Alu.  2(i5. 

§  5080a.  (.June  29,  1S74,  cli.  :i'M),  g  8,  18  Stat.  180,)  That  in  all 
causes  and  trials  arising  or  orderuii  under  this  act,  the  alleged  bank- 
rupt, and  any  jiarty  theretti.  ^^hull  be  a  competent  witness. 

This  section  only  applii-s  to  civil  ciiust-s.  The  bankrupt  Is  not  a  compe- 
tent witncF^s  in  ii  criniiiiiil  proceccliug  against  him.    V.  S.  r.  Black,  12  B.  B. 


-\rT  01*  l;SI>s.  I'll.  ."i.  S  •!'-  Contempts. —  (a)  A  person  shall  not, 
in  ]>nKrrdinf;>  lii'lorc  ii  referee,  refiiw  tn  .npiiear  after  having  been 
tiib|]iviiiK'd.  IT  ujxiii  ;i|i|ieiirii)g  ri'l'iisc  lu  tuko  the  oath  as  a  witness, 
'ir  after  liMving  tnken  tlie  luitli.  refuse  to  be  examined  according  to 
law:  Proi-idfd.  That  mi  person  shall  Ih.'  retjuired  to  attend  as  a  witness 
outside  of  llie  Sl;[te  dt'  lii-^  ri-^iikiici',  and  more  than  one  hundred 
miles  from  -mh  phue  ol'  n'-iil,;i(  !■.  iiiid  <ni\y  in  casie  bis  lawful  mile- 
age and  I'ee  Tor  luie  (hi_\V  LiUiiui.im -■  AvM  be  first  paid  or  tendered 
him. 

Ait  iir  lSil7.  S  --|iis7.  'Hie  cuiirt  may.  in  like  manner,  require 
the  :iiremliime  n!'  any  .itlur  per.-nii  a>  ii  witness,  and  if  such  person 
biil-  (n  iiliidd.  nil    hciiiu  -iiiiniiniied  thereto,  the  court  may  compel 

to  anv-t  -111  h  |.ir-i>ii.  .iimI   luin-j  liiiii   foilhwilli  before  the  court,  or 
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It  is  not  necessary  to  give  the  bankrupt  notice  of  the  time  and  the  place 
of  the  examination  of  a  witness  summoned  by  the  assignee.  An  examina- 
tion by  an  assignee,  and  an  examination  by  creditors,  are  two  independent 
proceedings,  and  one  may  be  conducted  without  reference  to  the  other.  In 
re  Levy  et  al.,  1  B.  R.  lOT;  s.  e.  1  Ben.  454. 

A  mere  witness  may  be  examined  before  the  banl^rupt  himself,  and 
thero  need  not  be  any  matter  of  controversy  to  be  settled  by  testimony. 
In  re  Fredenburg,  1  B.  R.  208;  s.  c.  2  Ben.  133;  in  re  Blake,  2  B.  R.  10. 

A  receiver  appointed  by  a  State  court  may  be  examined  as  a  witness. 
In  re  William  W.  Hulst,  7  Ben.  40. 

An  assignee  may  be  subpoenaed  and  required  to  testify  in  the  same 
manner  as  any  other  witness,  and  the  register  has  authority  to  make  the 
requisite  order.    In  re  Elmer  C.  Smith,  14  B.  R.  432. 

An  assignee  is  not  subject  as  of  course  to  an  examination  by  any  cred- 
itor whenever  the  latter  may  desire  it,  but  will  be  protected  against  un- 
necessary annoyance  by  refusing  an  application  for  his  examlnati(Mi  unless 
upon  some  issue  regularly  referred  to  the  register.    Ibid. 

One  creditor  has  no  right  to  interpose  objections  to  the  course  of  the 
examination  of  a  witness  by  another  creditor.  The  only  person  who-  prop- 
erly has  an  opposing  Interest  in  such  an  examination  is  the  bankrupt  him- 
self, and  to  him  is  preserved  and  allowed  the  right  of  cross-examination. 
In  re  Stuyvesant  Bank,  7  B.  R.  445;  s.  c.  6  Ben.  33.  * 

A  party  whose  transactions  with  the  bankrupt  are  being  investigated  can 
not  appear  by  counsel  at  the  examination  of  a  witness.  In  re  Oomstock 
&  Co.,  13  B.   R.   193;  s.  c.  3  Saw.  517. 

A  wltne«0  is  bound  to  attend  before  the  register,  although  the  summons 
is  served  on  him  out  of  the  district,  if  he  does  not  live  more  than  one  hun- 
dred miles  from  the  place  where  he  is  required  to  attend.  In  re  Wm.  S. 
Woodward,  12  B.  IL  297;  s.  c.  7  C.  L.  N.  87;  s.  e.  10  Pac.  L.  R.  14. 

The  witness  may  be  exanined,  even  though  he  is  a  party  to  proceedings 
Instituted  by  the  assignee  to  recover  property  alleged  to  belong  to  the 
bankrupt's  estate.    In  re  Feinberg  et  al.,  2  B.  R.  475;  s.  c.  3  Ben.  102. 

A  witness  must  answer  questions  put  to  him  so  far  as  they  relate  to 
any  matter  of  examination  specified  in  this  section.  In  re  Belden  & 
Hooker,  4  B.  R.  194;  in  re  Stuyvesant  Bank,  7  B.  R.  445;  s.  c.  6  Ben.  33. 

A  witness  must  state  where  he  got  the  money  with  which  he  purchased 
certain  claims  against  the  bankrupfs  estate.  In  re  Lathrop,  Oady  & 
Burtis,  4  B.   R.   (quarto)  93. 

The  right  to  refuse  to  answer  a  question  on  the  ground  of  privilege  does 
not  warrant  a  refusal  to  be  sworn  as  a  witness.  The  privilege  can  not 
be  interposed  until  a  question  is  asked  which  invades  the  privilege.  In  re 
Woodward  et  al.,  3  B.  R.  719. 

An  attorney  who  took  charge  of  an  auction  sale  for  the  bankrupt  must 
testify  in  regard  to  the  amount  and  disposition  of  the  proceeds.  It  is 
a  mistake  to  suppose  that  an  attorney  is  privileged  from  answering  as  to 
everything  which  comes  to  his  knowledge  while  he  is  acting  as  attorney. 
The  privilege  only  extends  to  Information  derived  from  his  clients  as 
such.    Questions  in  regard  to  the  amount  and  disposition  of  the  proceeds 
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of  a  sale  onl^  cail  upon  bim  to  state  bla  own  proceedings  Id  tbe  dl^poeltlOD 
of  tlie  stock  of  goods,  and  the  amount  he  received  therefor.  It  Is  solely 
his  own  acta  wbicli  he  Is  re<|Ulred  to  dlaclose,  and  not  anything  whatever 
which  his  cUents  ever  communicated  to  blni.  ThcBc  acts  were  not  pro- 
fessional, and  did  not  Hppertuln  to  the  duty  of  an  attorney,  but  were 
such  as  any  ugent  could  have  done,  being  tbe  ordinary  proceedings  of  an 
agent  In  aelilug  the  proiwrty  of  his  principal,  and  paying  over  the  pro- 
ceeds which  were  the  subject  of  In^restlgatlon  and  Inquiry.  In  re  O'Dono- 
hue,  3  B.  U.  24^. 

An  attorney  who  has  recelvwl  a  conveyance  of  land  from  a  bankrupt, 
and  has  shortly  afterward  conveyed  the  property  to  the  wife  of  the  bank- 
rupt, must  answer  in'catEotis  touchloK  such  conveyances.  In  aiich  a  case 
the  rights  and  iirivllef^es  of  the  attorney,  and  his  duty  to  his  dlent,  are 
entirely  separiite  anil  dlatluct  from  his  rights  and  duties  as  a  purchaser 
and  vendor,  the  trausncHou  In  rehiilou  to  the  real  estate  not  being  a 
part  and  parcel  of,  or  In  and  alK)Ut  auy  lan'auit  in  which  he  was  counsel 
for  either  tlic  liiinknipt  or  his  wife.  In  n>  Bells  &  Mllllgan,  3  B.  R,  10!»: 
B.  c.  ;W  How.  I'f.  Tin  K.  c,  ;(  Ucii.  ;iMi;  s.  c.  1  I,.  T.  B.  ITS. 

An.  attorney  for  the  bankrupt  may  1h'  ivr|ulrcd  to  state  whether,  at  a 
certain  date,  he  rereivwl  any  cIiccKk  diiiwu  lo  the  order  of  tbe  bankrupt 
Iiy  a  certain  iH-rson.  imd  what  dlHixisltion  was  niade  of  any  such  checks 
So  reci'ivcl.    In  re  -Ijis.  S.  .Vsiiiuwall,  111  B.  K.  44S:  s.  c.  7  Ben.  433. 

An  attorney  for  ilii>  Imiiknipt  iiiiiy  he  rciiulred  to  state  whether  he  drew 
or  diii-cl"!  tlie  di-awiiijr  of  a  certain  difd  froiu  the  bankrupt.     Ibid. 

An  attorney  of  tbe  li^mkniiit  iu:iy  If  i-cnulred  to  state  what  affairs  of 
the  iMinknipl  hiti-  [\\v  suhjfit  of  ;i  nmversaliou  l>etweeu  hlni  and  other 
persiius  ih;iii  ilio  U.-mkniiir,  iillhiui;:li  he  ciiii  nut  lie  conipelleil  to  disclose 
lufoniiiiiL.  ;.  .I'M   '<■  him   tiy   III.'  l>jiiiliniiit  or  re- 

ceivi'd   1I..III   ,..i  ■...,[-  ...   I,  N.i; .lii.-  i-clci-icd  Ijy   llie  biUikruiH  for  Hie 

purpiisi'  nt'  olihiltilni;  siiili  iiii'iiniiuiiuii  nn  couuscl  for  tUe  iMiukrupt.    Iliiil. 

A  wilui'SM  iiiiisi  iiLisuer  nil  jirnpi'i'  iim^tioTis  on  luaTlers  relilliug  to  his 
trnde  :iml  i!i'!il1n«-*  willi  llii'  l.iiiiKiiil'r  jirUir  to  the  commeuceuieut  of  pp>- 
(Wdincs  in  biKiki'iipiry;  iniil  tf,  iii  iiii-iWiT  prnpi'dy.  fully,  and  truthfully 
atiy  surh  inii'-tioii,  11  is  ii''r'('nw[ry  lliiii  he  n!i!l11  prodni-e  a,  copy  of  any 
triin>=ii'IHi!i  uf  ills  ivlili  iliM  l.;iijknipi.  ii-^  c.inliiiucil  In  auy  iHwk  of  ibc 
witni'Kj..  isiicli  iMiiy  nm-l  !"■  |ir..iliiii'il.     in  vi'  Kiirie.  M  B.  R.  "iiU. 

It  In  do  NuMi'-ii'iit  )'i-:i-ii3i  I'm'  :i  ri'l'ii-iil  tn  si:>i<'  Die  i-iiiislderallon  paid  by 
Ihp  wlluoss  f'tl-  .■.4T!illi  ihlilii-.  ;i"i;:iii'il  :<■  liini.  Hint  fin-  coasidcraliou  did 
n(it  i-riiiie  friiiii  i!ic  li;iiiki-ii|ii  in'  lii-:  i-iiiiti',  nr  itmt  tii  lesiify  wiinid  ri-venl 
liis  own  (iriv;il('  l>iisiii.-s.  or  ilini  :ni  riiisucr  iiii^'lit  jircjiidicc  him  la  a.  suit 
1I1..11  Tii'iiilini;.     In   !•■  11.  Ti.itiiiiln  .1.   II.  -l-rtisU.  7  Ben,  mi. 

.V  wiliHss  ''iiti  nut  riTii-^i'  in  iiii-""!'!-  iiiii'silnus  I'dnciTHlnii  lilH  dealinc*, 
.■ii-.,  Willi  III.'  liiiTiMiiiil.  ii!i  llii'  u'i'MiiiJil  Hull  liif  .Mwwcr  may  furnish  .'vi- 
,],'w<-  iiu-iiln-l   liiiii  1(1  ii  '■ivil  ivi-''  I'lnn^lil.  nr  In  lie  briiuaht,  on  iH'inilf  of 

\\u-  iis-hiii'.',    'I'll.'  liiniii.  if  111''  II nly.  luiriMKi-  .if  the  sTHtnlc  nuthorii'.ln^ 

»=ii-li  iuM'sitiiiiiiMllini.  i-'  li'  "ii'ili'i'  III"  i^^f^innci'  ti.  nl.tnln  pvldcnce  f.ir  civil 
<iiii.:   nr  I'i  !i-.  I'Vliiiii  liiiU  UmV'-  i-  ti'.  -ii-'ii  i>vii!"ncr..    In  re  Fay  Ct  nl..  3  B. 
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The  assignee  can  compel  the  examination  of  a  preferred  creditor,  and 
obtain  a  full  disclosure.    Garrison  v.  Markley,  7  B.  R.  246. 

The  president  of  a  corporation  may  be  compelled  to  state  what  was  the 
consideration  of  a  Judgment  obtained  by  the  corporation  against  the  bank- 
rupt, although  the  purpose  is  to  impeach  it  as  fraudulent.  In  re  Pioneer 
Paper  Co.,  7  B.  R  250. 

A  witness  on  cross-examination  is  not  bound  to  answer  a  question  not 
relating  to  any  matter  of  fact  in  issue,  nor  to  any  matter  contained  in 
his  direct  testimony,  when  an  answer  thereto  would  tend  to  degrade  him. 
In  re  H.  Lfcwis,  3  B.  R.  621;  s.  c.  4  Ben.  67. 

A  mere  witness  can  not  have  the  assistance  of  counsel.  In  re  Freden- 
berg,  2  B.  R,  268;  s.  c.  2  Ben.  133;  In  re  Felnberg  et  al.,  2  B.  R.  475;  s.  c. 
3  Ben.  162;  in  re  Stuyveeant  Bank,  7  B.  R.  445;  s.  c.  6  Ben.  33;  in  re  Gom- 
stock  &  Co.,  13  B.  R  193;  s.  c.  3  Saw.  517. 

The  fees  to  which  witnesses  are  entitled  are  five  cents  a  mile  for  coming 
and  returning,  and  |1.50  for  each  day*s  attendance.  The  "  traveling  expen- 
ses*', mentioned  in  Rule  XXIX,  mean  no  more  than  the  trayeling  fees 
allowed  by  section  848.    In  re  Wm.  Griff  en,  1  B.  R.  371;  s.  c.  2  Ben.  209. 

The  clerk*s  certificate  is  only  prima  facie  evidence  of  the  number  of 
days  that  a  witness  attended  before  a  register.  In  re  J.  Crane  &  Co.,  15 
B.  R.   120. 

A  witness  is  entitled  to  fees  only  for  the  days  of  actual  attendance,  and 
not  for  the  days  on  which  he  was  ready  to  attend.    Ibid. 

The  memoranda,  or  entries  made  by  the  register,  may  be  used  as  evi- 
dence to  prove  what  proceedings  have  been  had  before  him.    Ibid. 

The  time  for  examining  witnesses  is  not  terminated  by  the  application 
for  a  discharge.  The  time  for  filing  specifications  against  a  discharge 
may  be  kept  open  by  adjournment  until  a  reasonable  opportunity  is  af- 
forded for  examination  of  witnesses.  In  re  Seckendorf,  1  B.  R.  626;  s.  c. 
2  Ben.  462;  in  re  Mawson,  1  B.  R.  271. 

The  answers  of  a  witness  made  by  him  in  an  examination  under  oath 
before  a  register  in  bankruptcy  are  admissible  to  contradict  him.  They 
fall  within  the  rule  which  allows  a  witness  to  be  impeached  by  proof  that 
he  has  made  conflicting  statements  at  other  times.  The  fact  that  the 
examination  was  not  completed,  and  the  answers  not  signed,  affects  the 
weight  of  the  testimony,  but  does  not  render  it  incompetent.  The  answers 
which  are  reduced  to  writing  by  his  agent  at  his  dictation  are  admissible 
as  his  statements^    Knowlton  v.  Moseley,  105  Mass.  136. 

Act  of  1867,  §  5088.  For  good  cause  shown,  the  wife  of  any 
bankrupt  may  be  required  to  attend  before  the  court  to  the  end 
that  she  may  be  examined  as  a  witness;  and  if  she  does  not  attend 
at  the  time  and  place  specified  in  the  order,  the  bankrupt  shall 
not  be  entitled  to  a  discharge  unless  he  proves  to  the  satisfaction 
of  the  court  that  he  was  unable  to  procure  her  attendance. 

Statute  revised  —  March  2,  1S(;7,  oh.  176.  §  26,  14  Stat  529.  Prior 
Statute  —  April  4,  1800,  ch.  11),  §  24,  2  Stat.  28. 
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The  exaniinatlou  ot  llie  wife  of  the  bankrupt  Is  not  a  matter  of  tight, 
and  wUere  an  application  for  eucli  an  exaiulDailon  ie  made  merely  for 
delay,  it  ujay  be  refuj-ed.    In  re  Sellg,  1  B.  K.  181^ 

Au  examiDatlou  of  tlie  biuikrupt's  wife  wili  only  be  ordered  wUen  a 
prima  facie  case  is  made  out  by  alHdavil:  and  such  a  case  la  not  made  out 
by  showing  that  tlie  bankrupt  ha!!  <*(imniltted  frauda  of  wblcb  the  wife  is 
prubahly  cognizant.  It  is  not  the  Inteutiuu  of  Ibe  titatute  to  destroy  the 
iiRiuil  and  pro|)er  cunitdcnci?  between  husband  and  wife  any  more  (ban 
betn-eeu  atluruey  and  clients.  The  cases  In  which  the  wife  may  be  exam- 
ined are.  where  she  Is.  ou  reoBouable  grounda.  suspected  of  having,  or  of 
having  had.  pri)]K'rty  in  tier  possession  which  should  have  been  snrreudered 
to  the  assij-nee.  or  to  have  participated  actively  in  other  frauds  upou  the 
statute.  In  that  case,  couvera^tlous  may  Ire  of  the  res  gestae,  and  may  be 
iniiulrcd  into.  She  \s  a  puny  to  a  fraud,  and  may  bo  fully  examined  cou- 
ct-rnlug  It.  \\'heu  she  profi'ssi'!*  to  be  a  creditor  of  her  huaband'a  estate, 
and  oEFerH  her  debt  fur  ]ii-iiiif.  siie  can  lie  fully  examined  In  regard  to  it. 
like  any  other  person  under  similar  cirtuni stances.  In  re  Gilbert.  ?  B.  R, 
l."2;  s.  c,  Lowell,  WO. 

The  wife  of  the  bankrii|)t  Is  entitled  to  witne^  fees  for  attendance  aiid 
tnivil,  the  sunic  as  any  other  witness.  lu  iv  Uui.  Uriffen,  1  B.  K.  371:  s.  o. 
■2  Ren.  LIKl. 

The  wife  of  tiie  l«nkrupt  Is  ucit  bound  to  np]>car  unless  the  fees  are  paid 
or  tendered  to  her  at  the  time  of  the  service  of  Ibe  summons.  In  re  Van 
Tuyl.  :;  B.  11.  TO. 

The  onler  for  the  l)ankrupt's  wife  to  appear  for  examination  may.  in  cer- 
tain cases,  be  siTved  on  the  bankrupt  himself,  and  wiien  she  fnila  to  attend, 
the  bankrupt  is  not  entitled  lo  a  dischar;:c.  unless  he  can  prove  that  be 
v;is  MiiaMe  h<  jirocme  licr  iilleniiiiuic.  In  r,.  V:ui  Tuyl  2  B.  it.  57',l:  .-;.  c. 
3  lU'u.  :;:i7. 

The  tt'H'e  rii'  llie  bankruiil  must  attend  and  sulmilt  to  an  esamiuatlou.  the 
snuii'  ns  any  oilier  wiiticss.  If  she  docs  not  iiiiend  on  Ijeiiijr  summoned, 
her  altemhiuce  niiiy  lie  I'luiijiclled  l>y  a  warrant  lo  the  marahal.  under 
wliicli  Bhf  may  be  hnnLulii  ln'forc  ilie  ri't.'istiT  and  deiaiued  until  hpr 
e\!inLliiriliim  is  ci'tiiluili>il.  If.  mIicli  she  coriii's.  or  Ih  brought  before  Hie 
reKlsliT.  slie  rcl'uacs  t.i  uiisivcr.  slic  nuiy  lie  punlshetl  for  contempt.  In  re 
Wooiforil.  li  U.   il.    Ill;  s.  e.  i    llei],  11, 

M'lien  the  riiisi>nB  ;issiL;iieil  fur  ilie  nunailenilaiire  nf  the  bankrupt's  wife 

In  ci.iii|iel  her  M  aileiid.  tlii'  |irii|.er  |iriii-e.'i)iiiL'  In  eLifnree  Bllendance  is  in 
ivii.i   a  w:irvMiit  should  not  issue,     lu  re  Uelis 

online,!  l..ilie!iiil  nf  ,.„iliisel  eU  licr  exnuilna- 


..j^diS:* 
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If  the  bankrupt  contracted  for  a  house,  but  took  the  title  In  his  wife*8 
naiiie,  she  may  be  examined  fully  concerning  all  the  facts  and  circum- 
stances of  the  transaction,  and  concerning  the  money  used  to  pay  for  the 
house.    Ibid. 

The  bankrupt's  wife  must  answer  questions  in  regard  to  her  property 
when  it  is  shown  that  her  husband  may  possibly  have  an  Interest  in  it. 
In  re  D.  Craig,  3  B.  R.  100;  s.  c.  4  B.  R.  (quarto)  50,  52;  s.  c.  3  Ben.  353. 

§  5089.  If  the  bankrupt  is  imprisoned,  absent,  or  disabled  from 
attendance,  the  court  may  order  him  to  be  produced  by  the  jailer, 
or  any  officer  in  whose  custody  he  may  be,  or  may  direct  the  examina- 
tion to  be  had,  taken,  and  certified  at  such  time  and  place  and  in 
such  manner  as  the  court  may  deem  proper,  and  with  like  effect 
as  if  such  examination  had  been  had    in  court. 

Statute  revised  —  March  2,  1867,  ch.  176,  fi  26,  14  Stat  529.  Prior 
Statute  —  April  4,  1800,  ch.  19,  fi  18,  2  Stat.  26. 

Act  of  1898,  Ch.  3,  §  8.  Death  or  Insanity  of  Bankrupts. — 
(a)  The  death  or  insanity  of  a  bankrupt  shall  not  abate  the  pro- 
ceedings, but  the  same  shall  be  conducted  and  concluded  in  the  same 
manner,  so  far  as  possible,  as  though  he  had  not  died  or  become 
insane:  Provided,  That  in  case  of  death  the  widow  and  children 
shall  be  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the 
laws  of  the  State  of  the  bankrupt's  residence. 

Act  of  18G7,  §  5090.  If  the  debtor  dies  after  the  issuing  of  the 
warrant,  the  proceedings  may  be  continued  and  concluded  in  like 
manner  as  if  he  had  lived. 

Statute  revised  —  March  2,  18C7,  ch.  176,  $  12,  14  Stat  522.  Prior 
Statute  — April  4,  1800,  ch.  19,  §  45,  2  Stat.  33. 

Sale  of  lands  of  a  bankrupt  by  the  assignee  does  not  divest  dower  of 
bankrupt's  wife.    Lazear  v.  Porter,  18  B.  R.  549. 

The  word  "  proceedings  "  does  not  include  a  discharge,  unless  there  is 
a  compliance  \iith  the  requirements  of  section  5113,  in  regard  to  the 
application  for  the  discharge  and  the  oath.  No  discharge  can  be  granted 
where  the  debtor  dies  before  these  requirements  are  complied  with.  This 
clause  must  be  taken  as  applying  to  such  proceeding  as  may  be  taken 
by  the  assignee  or  other  parties  in  settling  the  estate.  In  re  O'Farrel  et  al., 
2  B.  R,  484;  s.  c.  3  Ben.  191;  8.  c.  1  L.  T.  B.  159;  in  re  Quinlke,  4  B.  R.  92; 
s.  c.  2  Biss.  354. 

The  decease  of  one  partner  prior  to  any  adjudication  upon  the  question 
in  bankruptcy  under  an  involuntary  petition,  Is  not  a  legal  cause  for  a 
dismissal  of  the  petition  as  against  the  surviving  partners.  Hunt  v. 
Pooke,  5  B.  R.  161. 
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If  the  debtor  In  a  case  of  [nvoluntary  bankruptcy  dlee  after  tie  IsBDins 
of  the  order  to  show  cause,  and  before  trlaJ,  the  proceedings  abate.  Pro- 
ceedings In  involuntary  banltruptcy  are  analogous  to  actions  at  law  for 
torts,  which  abate  on  the  death  of  the  party,  tn  re  John  V.  McDonald.  S 
B.  B.  237;  s.  c.  30  Leg.  Int.  332;  b.  C.  20  Tltta.  L.  J.  185;  S.  C.  5  C.  L.  N.  oM; 
B  c.  0  I'ac.  L.  R.  94. 

Proceedings  lu  iuvoluntary  banlcruplcy  do  not  abate  by  the  deatb  of 
the  bankrupt  after  tlie  eutr.v  of  the  order  of  adjudication,  but  before  ibu 
actual  Issuing  of  the  warrant.  The  ivan-ant  is  required  ti>  be  Issued  forth- 
with. II  la.  In  Judgment  of  law,  Issueil  simultaneously  with  the  entry  of 
the  onler  of  ndjudlcntlon.  Whenever  it  is  actually  issued,  it  rrtates  bacic, 
for  tlie  puriioses  of  Ibis  secliou,  to  the  entrj-  of  the  order  of  adjudication. 
This  section  conteuiplntes  tlie  issuiufr  of  the  warrant  In  a  voluntary  casp 
Blmultanoously  with  the  entry  of  an  order  of  adjudication,  aad  the  eame 
Intent  exists  in  recird  to  nu  Involuntary  case.  In  re  B.  a  Litchfield,  O  B, 
R.  500;  8.  c.  7  Ben.  2o». 

There  Is  no  parly  to  a  creditor's  petition,  except  the  petitioning  creilltor 
and  the  banknipt.  A  person  who  ilo<'s  not  claim  nny  right  or  Interest  in  the 
proiH-rly  of  the  debtor,  or  sii'k  to  assert  nny  claim  to  nny  specific  property 
In  the  bunds  of  tlie  .-issip-ui'i',  can  not.  merely  because  aii  injtmctlon  hjis 
been  Issued  ncninst  liiui,  move  to  vacate  the  adjudication  on  the  pround 
of  Ihe  death  of  the  debtor  prior  lo  the  adjudication.  Karr  v.  Whittalter,  5 
It.  U.  123, 


J5  ')I)'M.  All  croilitois  wlio.-^e  debts  arc  duly  iiroved  and  allowed 
chall  1)0  entitled  to  ^liare  in  tlic  baiikrupt'.s  iirii[icr1y  and  estate,  pro 
ratii,  without  any  [irimily  or  iircfurenre  wliatevcr.  e.vcept  as  allowe<l 

liilMc,  lis  liiiil.  .-iircly.  ti'mnn't'"'.  '^i'  otli('r\visc,  for  the  bankrupt,  sliiill 
lie  paid  t"  tin'  |icr>oii  so  proviiij:  tlie  s^iinie  until  siitisfoctory  cvideiio? 
slinll  lif  ppidm-cd  nl'  llie  iinyiiu'iit  iif  sucli  debt  liy  such  pert^on  po 
lial.K  ii7Hl  flu-  -liiin-  t"  whi.'l,  -ii.-h  d.^lit  Mnnld  K'  ontitied  may  hf 
p:iid  int..  cniiH.  -t  -iilirrni-,'  lidd  foi-  tliv  Ijenctit  «i  the  partv  cnliilea 
Uiereti..  a-  IIk'  .■mirl  »  .lim-f. 


--iLil 


i-iriliiiit f  nil'  c-'l;!!!'  iif  a  liaiikriipt.  The  bank- 
tin  iilcl  ill  in'i-nnl-nnce  with  the  provisions  of  the 
;   l:r"Iil  Jc  Ilanl)'.  3  B.   It.  580, 
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The  claim  of  a  trustee  of  a  bankrupt  corporation  who  has  rendered  him- 
self IndlTldually  liable  to  the  creditors,  can  not  be  poetx)oned  until  the 
other  creditors  axe  paid  In  fulL  Bristol  t.  Sanford,  13  B.  R.  78;  s.  c.  12 
Blatch.  341. 


Act  of  1898,  Ch.  6,  §  66.  Meetings  of  Creditors.— (a)  The  court 
shall  cause  the  first  meeting  of  the  creditors  of  a  bankrupt  to  be 
held,  not  less  than  ten  nor  more  than  thirty  days  after  the  adjudica- 
tion, at  the  county  seat  of  the  county  in  which  the  bankrupt  has 
had  his  principal  place  of  business,  resided,  or  had  his  domicile;  or 
if  that  place  would  be  manifestly  inconvenient  as  a  place  of  meeting 
for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who  does  not 
do  business,  reside,  or  have  his  domicile  within  the  United  States, 
the  court  shall  fix  a  place  for  the  meeting  which  is  the  most  con- 
venient for  parties  in  interest.  If  such  meeting  should  by  any  mis- 
chance not  be  held  within  such  time,  the  court  shall  fix  the  date, 
as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

(b)  At  the  first  meeting  of  creditors  the  judge  or  referee  shall 
preside,  and,  before  proceeding  with  the  other  business,  may  allow 
or  disallow  the  claims  of  creditors  there  presented,  and  may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at  the  instance 
of  anv  creditor. 

(c)  The  creditors  shall  at  each  meeting  take  such  steps  as  may 
be  pertinent  and  necessary  for  the  promotion  of  the  best  interests 
of  the  estate  and  the  enforcement  of  this  Act. 

(d)  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be 
held  at  any  time  and  place  when  all  of  the  creditors  who  have  se- 
cured the  allowance  of  their  claims  sign  a  written  consent  to  hold 
a  meeting  at  such  time  and  place. 

(e)  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth 
or  more  in  number  of  those  who  have  proven  their  claims  shall  file 
a  written  request  to  that  effect;  if  such  request  is  signed  by  a  majority 
of  such  creditors,  which  number  represents  a  majority  in  amount  of 
such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at 
a  designated  place,  the  court  shall  call  such  meeting  at  such  place 
within  thirty  days  after  the  date  of  the  filing  of  the  request. 

(f)  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a 
final  mooting  of  creditors  shall  be  ordered. 

Act  of  ISOT.—  (See  Duties  of  Trustee,  ante.  Act  of  1898,  §  47, 
and  Meeting  of  Creditors,  ante,  Act  of  1898,  §  55.) 
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§  5098.  At  the  expiration  of  three  months  from  the  date  of  the 
adjudication  of  bankruptcy  in  any  case,  or  as  much  earlier  as  the 
court  may  direct,  the  court,  ujiou  request  of  the  assignee,  shall 
call  a  general  meeting  of  the  creditors,  of  which  due  notice  shall 
be  given,  and  tlie  assignee  shall  then  report,  and  exhibit  to  the 
court  and  to  the  creditors  just  and  true  accounts  of  all  his  receipts 
and  payments,  verified  liy  his  oath,  and  he  shall  also  produce  and 
file  vouchers  for  all  payments  for  wliich  vouchers  are  required  by 
any  rule  of  the  court;  he  shall  also  submit  Ihe  schedule  of  the 
bankrupt's  creditors  and  pro]ierty  as  amended,  duly  verified  by  the 
bankru])t,  and  a  statement  of  the  wliole  estate  of  the  bankrupt  as 
then  ascertained,  of  the  property  recovered  and  of  the  property  out- 
standing, specifying  the  cause  of  its  being  outt^timding,  and  showing 
what  debts  iir  claims  are  yet  undetermined,  and  what  sum  remains  in 
his  hands.  The  majority  in  value  of  the  creditors  present  shall  de- 
teruiine  whether  any  and  what  part  of  the  net  ]>rocceds  of  the  estate, 
after  deducting  and  retaining  a  sum  sufficient  to  provide  for  all 
undetermined  chiiius  wbich,  by  rcasim  of  ihe  distant  residence  of 
the  cri'ditor,  or  fur  other  siillicicnt  reason,  have  not  been  proved,  and 
for  other  e\]>cnse.j  and  coiilingencies,  shall  be  divided  among  ihe 
creditor*:  liut  unlci^s  at  least  "ue-half  in  value  of  the  creditors  attend 
the  meeting,  either  in  [htsou  or  by  uftorney,  it  shall  be  the  duty 
of  the  nssignec  so  to  delennine. 

Sl.itulo  ri'vipeil  -  Mnr'-1i  '2.  1S<;7.  --h.  17i'.,  5  27.  11  Stflt.  r.2fl.  Prior 
SlalUti's  -  April  1,  ISiki.  ,-U.  Ill,  S  -.".i.  2  St:il.  Ltl:  M\S.  10,  ISll,  Cli.  9.  S  10. 
5   Run.    -147, 

H  Is  !).ir  t-si'iiiijil  ilmi  111!'  s,.i-niin  nnO  ililnl  nu-etiucs  slimiW  lie  held  at 
any  iiaiMit'uliir  iiriii>.  Inn  only  ilitit  ilii'y  f-lmulit  im  lii^d  til  tin-  cspimtiou 
of  cpiiiiiii  iiiuntlis.  i-ii-.:  iiiiil  nnli'HK  iliis  iiii-nns  on  ilie  rprj-  (i;iy  Ihal  Ihe 
nmnlU  nuis  nut.  IliiTe  is  m.  liii.v  ipn  wliii'li  II  cnii  l.e  siiiii  lliiH  il  is  Iiw  Inte 
tu  h"Ul  IliPSP  meetings.  iinlesK,  T>ns''il'l.v.  It.  niiiy  lie  sniil  tiiat  llu-  wi-nn.l 
niectinc  ^lu'liM  he  '"i1li'<l  lu'Tiin-  ih.'  en.l  af  Ms.  iiiiiiiths.  In  re  I.lltlefield,  3 
B.  It.  r.7:  s.  I-.  I.-nvrll.  ri:!!:  s.  ,■.  1   I*  T.  n.  1(54. 

Nil  seciMiil  iiivi'iln;.'  nf  ei'rililnrs  nuilei-  s>>iliiin  TilinS,  ami  uo  tliiril  or  nlUer 
riiei'tUip  nn.hT  k.mIIoti  -ioX  imL'lit  tn  hr  '-.iWi]  unless  Ihe  nssJL'nep  has  in 
hU  haiiclR  s-'in..  (iiiiiicj  imi  i.r  whirh  :•  .livi,l,.nil  .-■iiu  lie  mail.',  lu  re 
Ri.t).  1  11,  K-  :;iii:  -.  ■:  -J  r.iii,  ir,:;:  i.,  iv  .i,,im  \v,  Hviiu,  1  H,  It.  i:4lt:  9,  e. 
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general  meeting  of  the  creditors  must  be  called.  Ih  re  Lonis  H.  Rosey, 
6  Ben.  137. 

When  the  register  states  at  the  meeting  that  the  accounts  of  the  as- 
signee will  be  filed,  and  that  they  can  be  examined  thereafter  by  any 
of  the  creditors  who  desire  to  examine  the  same,  and  that  they  will  not 
be  audited  or  passed  until  the  final  meeting  of  cre<lltors,  and  thereupon 
malces  an  entry  to  that  effect  without  objection  from  any  one,  an  order 
allowing  the  credits  claimed  by  the  assignee  may  be  postponed  to  the  final 
meeting  of  creditors.  In  re  Claris  &  Binninger,  G  B.  R,  204;  in  re  Abraham 
B.  Clark,  9  B.  R.  67. 

The  register  has  the  power,  and  it  is  his  duty,  to  audit  and  pass  any  ac- 
counts reported  and  exhibited  at  the  second  meeting.  Creditors  must  be 
prepared  to  object,  if  they  desire,  to  such  accounts  as  the  assignee  shall 
report  and  exhibit.  In  order  to  arrive  at  the  net  sum  to  be  divided,  the 
outstanding  claims  not  disputed  or  objected  to,  must  be  ascertained,  and 
their  amount  deducted.  If  they  are  not  disputed,  it  is  the  duty  of  the 
register  to  direct  their  payment  as  part  of  the  business  of  auditing  and 
passing  the  accounts,  even  though  they  have  not  been  actually  paid  by  the 
assignee.  They  may  properly  come  under  the  head  of  "  other  expenses," 
the  amount  of  which  is  to  be  retained  by  the  assignee,  such  retention  being 
specifically  authorized  by  the  meeting  and  the  register,  to  meet  the 
specific  Items  as  expenses.  In  re  Clark  &  Binninger,  0  B.  R.  197;  s.  c. 
5  Ben.  389. 

It  is  proper  to  take  th€  views  of  the  creditors  in  regard  to  the  fees  and 
charges  of  the  assignee,  whether  a  majority  is  present  or  not,  but  their 
views  are  not  necessarily  binding.    In  re  Merchants'  Ins.  Co.,  6  Blse.  252. 

The  allowance  of  a  reasonable  compensation  is  no  part  of  the  duty  of 
the  creditors*  meeting,  nor  of  the  register,  but  is  to  be  made  by  the  court 
in  the  exercise  of  a  Judicial  discretion  in  view  of  the  nature  of  the  duties 
performed,  and  the  degree  of  compensation  received  from  the  regular  fees. 
The  proper  practice  is  to  apply  to  the  court  for  the  allowance  previous 
to  the  final  meeting.    Ibid. 

The  assignee's  account  may  be  submitted  to  the  creditors*  meeting  for 
examination,  discussion,  explanation,  and  approval  before  it  is  audited. 
Ibid. 

Ample  opportunity  should  be  given  all  creditors  to  examine  and  object 
to  the  assignee's  account,  but  the  meeting  may,  on  motion,  dispense  with 
the  reading  of  the  account  and  vouchers  in  detail.    Ibid. 

It  is  the  duty  of  the  register  to  examine  and  regulate  the  charges  of  the 
assignee,  whether  any  creditor  objects  to  the  account  or  not.  In  re  Jas. 
M.  Sawyer,  14  B.  R.  241;  s.  c.  4  Cent.  L.  J.  470;  in  re  Colwell,  15  B.  R.  92. 

If  the  assignee  employs  an  attorney  who  renders  legal  services  for  him, 
the  bill  of  the  attorney  therefor  should  be  presented  by  the  assignee  as 
part  of  his  accounts,  at  the  meeting  of  creditors  where  the  assignee's  ac- 
counts are  required  to  be  presented.  The  intention  is  that  the  disburse- 
ments of  the  assignee  in  administering  the  estate,  whether  only  incurred 
and  not  yet  paid,  or  whether  incurred  and  paid,  shall  be  submitted  to  the 
creditors  at  a  general  meeting,  and  be  audited  by  the  register  as  a  part 
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of  the  bneineBB  of  auditing  the  accounts  of  tbe  assignee.  In  re  Hubbell 
&  Chappel,  9  B.  R.  523;  s.  c.  10  1.  H.  R.  150. 

Under  special  ctrciimstauces  the  court  may  properly,  on  due  notice  to  oil 
creditors  who  have  proved  their  debts,  institute  au  Inquiry  into  tbe  eer- 
vloes  rendered  to  an  assitrnee  by  an  attorney,  with  a  view  to  paymeut 
of  them  prior  to  the  holding  of  any  second  general  meeting  of  creditors, 
but  the  practice  is  one  not  to  be  encoomged.    ibid. 

At  the  second  meeting  the  creditors  may  dispose  of  the  funds  to  those 
who  have  proved  their  claims,  without  leaving  In  the  Lands  of  the  assign*^ 
a  BTim  suIHcletit  to  pay  a  aiuiilar  percentage  upon  the  claims  set  forth  In 
the  schedules,  bnt  which  have  not  been  proved.  The  whole  fund  in  the 
hands  of  the  assignee,  less  such  sum  as  may  he  retnlued  for  expenses  and 
contingencies,  should  Ije  distributed,  unless  good  cause  to  the  contrary 
Is  shown.    In  re  William  Mills.  11  B.  R.  117;  9.  c.  7  Ben,  452. 

It  Is  the  duty  of  the  rei;ister  to  de<lnct  and  retain  in  the  hr.nds  of  tbe 
assl;;ui'e  a  sniu  snftlcleut  iu  provide  for  uudetermliicd  claims  when  la 
controversy,  and  for  unproveu  claims  when  It  shall  be  made  to  appear 
proliable  that,  by  reason  nt  the  distance  or  tor  any  other  good  cause,  they 
have  not  h&'u  iiriivcd.  fcir  It  is  (he  duty  of  the  (-ourt  and  not  of  the  cred- 
itors ti>  cuard  the  i-lulils  of  llie  aliscnt.     Ibid. 

When  a  rt^cciviT  has  been  apimintetl  in  a  suit  pending  between  the 
assl;;nee  and  trustees  claiming  under  a  dei^l  of  triiPit  for  the  benefit  of 
creditors,  the  dividend  iiiit'lit  to  lie  maiie  diii'Ctly  to  such  cretlltors  by  the 
special  receiver,  as  part  of  the  proceedings  in  sticli  suit,  and  not  by  the 
assignee  in  liniikrnptc.v  as  pnj't  v(  the  ]>rucc(illngs  lu  bankruptcy,  after  a 
trausfer  to  iiiiii  liy  the  special  ivcclver  of  the  jiroper  sum  to  be  divided. 
There  must  Ih'  a  reference  to  a  master  to  ascertain  and  ivitort  the  proper 

Mdii   I.,  lie  dividi-.l,  1    I..  i.r,.].!iic  :,  si-hedule  of  the  distrilmtws,  and  i.f 

Uw  :iiij.iimis  of  Ihcii-  .li'lil-;  m  lik-h  mi^-hl  to  sh:ii-c  lu  lhi>  dividend.  :uid  of 
111.'  iviic  r,r  dividend,  and  of  the  niiioiiul  t"  lie  piiid  U<  each  creditor.     The 

s\\ r  ilividcnd  slinnld  mit  excei'd  llie  rale  Iliiil   would  lie  allowed  in  case 

all  ihi'  I'lMlitiirs  named  in  llii'  s<-iicdn!p  annexed  ti>  the  deed  of  trnst  hail 
luiiw'il  iluir  dclil.'i  in  li;iiikrU[ilc,v,  iti  addili.m  l.i  such  debts  proved  in  tiank- 
niiucy    :i~   ij (    a|.|-c:ir    iji   sm-li    s.licdiili-.      S.^dizwick    v.    I'hice   cl    ;il,,   3 

1!,  e;,  :;iil;. 

ArTOF  |,^ii;._(SocIliiiicsi,FTrnMci'.,  .\it  of  tSDS.  §  47  and  §  T,r,.) 
g  r,0!i:(.  Like  |inicn><lin;i^  sihill  l,c  li;„]  iit  the  c.\|nnilinii  of  llie 
next  llircc  iMiiiillis.  <-r  ciirli.r.  if  |ii;icl  ii-nlite.  ami  a  third  ineclin^r 
..t  en-ditiu-s  sImII  ilirti  l.r  c.illrfl  liv  ilif  nuiri.  ,ind  a-  fiiinl  dividend 
liipn  (l.rl;ind.  iinlr-  rii.v  -i,[i  ;ii  l,n>  .>r  in  canity  U  j.endinp.  or 
iinlc^i  -iiiiii'  niliii-  c-ijii'  III-  iIIVl  [-  III'  tiu'  ilrlitiir  nflcrward  come  to 
llie  liii]id>  ut  \hv  ii-i-iicc  ill  HJiiili  i;iM'  llic  n>M-nw  slinll.  a.«  =ooii 
ii^  ni!iv   I.e.   i-nviti    -ml.    ^--liirr   nv   cITrcU   in1i>   nmncv.   and    within 

hu.  ni'iiiillK  Tifu-i-  Ihr  -, -h.ill  he  M,  ri.iivrrled.  lhcy  ^iinll  lie  divided 

in  uminicral-.ie-aid.      |-|in  hw  itiwddul-  -IiliII  he  niadc  in  likf  manner 
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as  often  as  occasion  requires;  and  after  the  third  meeting  of  creditors 
no  further  meeting  shall  be  called,  unless  ordered  by  the  court. 

Statute  revised  —  March  2,  1867,  ch.  176,   fi  ^,  14  Stat  530.    Prior 
Statute  —  April  4,  1800,  ch.  19,  %  30,  2  Stat.  29. 

The  court  of  bankruptcy,  for  all  purposes  of  the  auditing,  settlement, 
and  adjustment  of  the  assignee's  account,  and  of  distribution,  is  held 
provisionally  by  the  register,  whose  acts  are,  of  course,  subject  to  ex- 
ception. Full  opportunity  for  exception  at  the  public  meeting,  or  at  an 
adjourned  meeting,  should  be  afforded  to  all  parties  interested.  The 
assignee  should  see  that  proper  sx)ecial  notice  be  given  to  creditors  who 
have,  and  to  those  who  have  not,  proved  their  debts;  and  the  register 
should  see  that  this  moral  and  legal  duty  of  the  assignee  has  not  been 
neglected.  A  bankrupt  who  allows  omissions  to  occur  in  these  respects 
may,  through  neglect  of  his  duty  to  creditors,  lose  the  right  to  &  dis- 
charge. After  all  due  precautions  have  been  thus  adopted,  exceptions 
must  be  taken  before  the  register,  and  certified  by  him  to  the  court  with 
his  report  Exceptions,  unless  upon  special  cause  shown,  are  not  after- 
ward received  by  the  court.  If  no  exception  is  certified,  the  acts  of  the 
register  are,  in  themselves,  acts  of  the  court  without  any  formal  Judg- 
ment of  confirmation.  In  all  cases,  the  register  should  so  report  as  to 
show  particularly  how  notices  and  opportunity  for  exception  have  been 
given.    In  re  Bushey,  3  B.  R.  685. 

Rule  V  makes  it  the  duty  of  the  register  to  "  take  proceedings  for  the 
declaration  and  payment  of  dividends."  When  the  assignee  makes  an 
application  for  a  third  meeting,  the  register  has  the  power  to  make  an 
order  requiring  the  assignee  to  furnish  information  in  regard  to  the 
funds  for  distribution  It  is  the  duty  of  the  register  to  ascertain  for 
what  puriK)f»e  the  meeting  is  to  be  called,  and  whether  there  are  any 
funds  for  distribution.  Without  such  information  the  register  can  not 
be  called  upon  to  exercise  the  discretion  devolved  upon  him  by  the  act 
upon  such  an  application.  When  creditors  make  a  request  for  a  meeting, 
it  is  the  practice  to  order  the  assignee  to  file  an  account,  or  otherwise 
inform  the  register  in  regard  to  the  funds  in  his  hands.  When  this  is 
ascertained,  the  register  exercises  a  discretion,  calling  or  not  calling  a 
meeting,  as  the  facts  may  warrant.    In  re  BInninger,  6  B.  R.  19S. 

The  court  may  restrain  the  register  and  the  assignee  from  taking  any 
further  steps  toward  making  or  paying  dividends,  with  a  view  to  give  an 
opportunity  to  any  person  interested  to  apply  to  the  court  on  proper  papers 
and  on  proper  notice,  to  vacate  the  order  of  dividend.  In  re  N.  Y.  Mail 
Steamship  Co.,  3  B.  R.  280. 

• 

Act  of  1867,  §  5094.  The  assignee  shall  give  such  notice  to  all 

known  creditors,  by  mail  or  otherwise,  of  all  meetings,  after  the  first, 

as  mav  he  ordered  hv  the  court. 

Statute  revised  —  :March  2,  1S67,  ch.  176,  §  17,  14  Stat.  524. 
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The  notice  to  be  given  by  mall  is  not  confined  to  creditors  who  have 
proved  their  debts.  Notice  must  be  sent  by  mail  to  all  Isnown  creditors. 
Creditors  who  have  proved  their  del)ts  may  not  be  all  the  known  cred- 
itors.   In  re  William  Mills,  11  B.  R.  117;  s.  e.  7  Ben.  452. 

If  notice  is  not  sent  to  a  creditor  whose  name  is  on  the  schedule,  the 
meeting  must  be  adjourned  and  a  proper  notice  sent  to  him,  although  he 
has  not  proved  his  debt.    Ibid. 

§  5095.  Any  creditor  may  act  at  all  meetings  by  his  duly  consti- 
tuted attorney  the  same  as  though  personally  present. 

Statute  revised  —  March  2,  18G7,  ch.  176,  §  23,  14  Stat.  528.  Prior 
Statute—  April  4,  180U,  ch.  ID,  §  (5,  2  Stat.  23. 

In  order  to  vote  for  an  assignee,  tlie  attorney  must  be  an  attorney  in 
fact  and  must  be  apiwinted  by  a  power  of  attorney.  In  re  Purvis,  1  B.  R. 
1G3;  s.  c.  1  L.  T.  B.  ID. 

One  mem])er  of  a  firm  may  execute  a  power  of  attorney  authorizing  a 
person  to  vote  for  assignee  in  tlie  name  of  the  firm,  and  bind  all  the 
other  meml)ers  therel>y.  It  is  often  inconvenient  to  bring  together  all 
the  members  of  a  finli  to  execute  a  deed  of  this  character.  If  such  was 
not  tlie  law  great  injury  might  result  to  a  firm  in  prosecuting  their 
claims  against  a  debtor,  when  it  is  important  to  pi*oceed  without  delay. 
In  re  Joseph  Barrett,  2  B.  R.  5:?3;  s.  v..  1  L.  T.  B.  144;  s.  c.  1  C.  L.  N.  2U2. 

When  an  agent  execute's  a  i)ower  of  attorney  in  the  name  of  the  principal, 
he  must  produce  legal  evidence  that  iie  is  duly  authorized  to  execute  the 
power  of  attorney.  Tlie  certificate  of  the  register  Ix^fore  whom  the  power 
of  attorney  was  execiitiMl,  ns  to  the  identity  of  the  agent,  does  not  supply 
the  i)lace  of  such  pr(H)f.    In  re  Knoepfel,  1  B.  R.  2.*^;  s.  c.  1  Ben.  330. 

A  power  of  attorney,  made  bi'fore  the  passage  of  tlie  bankruptcy  act, 
may  authorize  an  agont  to  repn'seiit  his  principal  in  proceedings  under  it, 
if  its  terms  are  i>roa(l  enough.  A  power  of  attorney  authorizing  an 
agent  to  sign  the  name  of  the  principal  to  any  paper  necessarj'  for  the 
pnn)ose  of  eoUecting  or  receiving  any  <lebt  due  to  the  principal,  authorizes 
the  agent  to  execute  a  power  of  attorney  according  to  Form  No.  14.  In 
re   Knoepfel,    1    B.    11.   T<»:   s.   c.   1    Ben.   :il>S. 

Tliere  is  no  law  whicli  retiuircs  jx.wers  of  attorney  of  this  sort  to  be 
adxiiowledged.  It  is  true  tliat  the  f<MM-note  to  Form  No.  26  provides 
that  they  may  ho  arknowliMlged.  but  tlie  supreme  court  would  have  pre- 
scribed soiui-  rule  upon  the  subject,  if  tliey  had  intended  to  malie  such 
action  obligatory.  The  fi.rnis  are  largely  advisory.  Any  duly  executed 
writiuir  which  expresses  the  essential  fact  of  tlu*  apiwintment  of  the 
attorney,  and  the  ]K)wcrs  conlidecl  to  hiin.  must  l)e  respected  by  the  judge 
ov  reiristcr.  If  the  supreme  court  (M-dcred  the  foot-note  to  l>e  nppendeil 
to  I'orni  N<».  -'*>,  it  must  have  ln'cu  in  anticipation  that  some  question 
of  acUn<iwlcd;^in<'Ut  miuhi  arise  undi-r  the  municipal  law  of  some  partic- 
ular Slat.':  auil  it  i'^.  tin  rcrnvc  pMJnic*]  out  that,  in  case  of  aciinowledg- 
mcLit.  it  may  1k'  before  certain  utiicers.    The  foot-note  is  not  a  rule  that 
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the  letter  appointing  such  an  attorney  must  be  aclsnowledged,  nor  even 
that  it  must  be  a  deed.  In  re  H.  F.  Bames,  Lowell,  560;  in  re  Powell,  2 
B.  R.  45. 

The  power  of  attorney  does  not  require  a  stamp.  In  re  Myriek,  3  B.  R 
154.    Contra,  see  6  I.  R.  R.  08. 

Where  the  authority  is  joint,  it  must  be  exercised  by  all  to  whom  it  is 
given,  but  Forms  Nos.  14  and  26  do  not  confer  a  joint  authority.  In  re 
Phelps,  Caldwell  &  Co.,  1  B.  R.  525;  s.  c.  2  L.  T.  B.  25. 

When  a  letter  of  attorney  addressed  to  a  firm  does  not  authorize  either 
of  the  partners  to  act  separately,  one  partner  can  not  act  alone  and 
without  the  co-operation  of  his  copartner.  In  re  Frank,  5  B.  R.  194;  s.  c. 
6  Ben.  164;  s.  c.  2  L.  T.  B.  188. 

A  power  of  attorney,  not  containing  a  power  of  substitution,  does  not 
confer  any  authority  upon  any  other  than  the  person  duly  constituted 
agent  thereby  to  act  for  the  creditor,  nor  can  any  one  else  sign  the  name 
of  6uch  agent  to  a  paper  on  behalf  of  the  creditor.  In  re  O^  N.  Palmer, 
3  B.  R.  301. 

Only  the  bankrupt  or  a  creditor  can  appear  by  attorney,  unless  where 
a  witness  is  made  a  party  to  a  new  collateral  proceeding  by  being  cited  to 
answer  for  an  alleged  contempt.    In  re  Fredenburg,  1  B.  R.  268;  s.  c. 

2  Ben.  133;  in  re  Felnberg  et  al.,  2  B.  R.  475;  s.  c.  3  Ben.  162. 

The  register  can  not,  at  the  instance  of  the  bankrupt,  inquire  into  the 
authority  given  to  an  attomey-at-law  who  has  been  admitted  to  practice 
In  the  circuit  or  district  court  In  re  W.  D.  Hill,  1  B.  R.  16;  a  c.  1 
Ben.   321. 

The  statement  of  an  attorney  in  regard  to  his  authority  must  be  taken 
as  conclusive,  unless  some  proof  to  the  contrary  is  shown.  Alabama  R, 
R.  CtK  V.  Jones,  5  B.  R.  97. 

An  attorney  who  has  appeared  for  a  defendant  can  not  withdraw  his 
appearance  so  as  to  divest  the  court  of  jurisdiction,  without  the  consent 
of  the  court  or  prosecuting  party.  When  an  appearance  is  entered  by 
mistake,  if  the  mistake  is  one  of  law,  the  party  making  it  must  abide  by 
its  consequences.  If  it  is  one  of  fact,  the  court  must  pass  upon  the 
existence  and  pertinence  of  the  fact,  and  allow  or  refuse  the  withdrawal 
upon  notice  to  the  prosecuting  party.    In  re  Ulrich  et  aL,  3  B.  R.  133;  s.  c. 

3  Ben.  355. 

When  an  attorney  unreasonably  refuses  to  proceed,  the  case  must  pro- 
ceed without  him.  In  re  Hyman,  2  B.  R.  333;  a.  c.  36  How.  Pr.  282;  s.  c. 
3  Ben.  28. 

Act  of  1898,  Ch.  7,  §  65.  Declaration  and  Payment  of  Divi- 
dends.—  (a)  Dividends  of  an  equal  per  centum  shall  be  declared  and 
paid  on  all  allowed  claims,  except  such  as  have  priority  or  are 
secured. 

(b)  The  first  dividend  shall  be  declared  within  thirty  days  after 
the  adjudication,  if  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  which  have  priority  and  such  claims  as 

87 
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have  not  been,  but  probablj^  will  be,  allowed  equals  five  per  centum 
cr  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first 
shall  be  declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  shall  equal  ten  per  centimi  or  more  and  upon  closing  the 
estate.  Dividends  may  be  declared  oftener  and  in  smaller  propor- 
tions if  the  judge  shall  so  order.     ♦     ♦     ♦ 

(d)  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by 
a  court  without  the  United  States  and  also  by  a  court  of  bankruptcy, 
creditors  residing  within  the  United  States  shall  first  be  paid  a  divi- 
dend equal  to  that  received  in  the  court  without  the  United  States 
by  other  creditors  before  creditors  who  have  received  a  dividend  in 
such  courts  shall  be  ])aid  any  amounts. 

(e)  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt 
estate  any  greater  amount  than  shal-1  accrue  pursuant  to  the  pro- 
visions of  this  Act. 

Ch.  5,  §  47.  Meetings;  Dividends;  Duties  of  Trustees. —  (a)  Trus- 
toes  shall  res])ectively  ♦  *  *  ^5^  furnish  such  information 
concerning  the  estates  of  which  they  are  trustees  and  their  adminis- 
tration as  may  be  requested  by  parties  in  interest;  (())  keep  regular 
accounts  showing  all  amoimts  received  and  from  what  sources  and  all 
amounts  expended  and  on  what  accounts;  (7)  lay  l>efore  the  final 
meeting  of  the  creditors  detailed  statements  of  the  administration  of 
the  estates;  (S)  make  final  reports  and  file  final  accounts  with  the 
courts  fifteen  davs  before  the  davs  fixed  for  the  final  meetin^rs  of 
creditors:  (9)  pay  dividends  within  ten  days  after  they  are  declar*?d 
l)v  the  referees. 

Act  of  ISfiT,  S  -"'OOf).  rreparnlory  to  the  final  dividend,  the 
assigTH'o  slinll  siilnnit  liis  nccount  to  the  court  and  file  the  same, 
and  give  notice  to  tlie  creditors  of  such  filing,  and  shall  also  give 
notice  that  lie  will  fi]>])ly  fnr  a  settlement  of  his  account,  and  for  a 
(lisclmrge  from  all  liability  as  assignee,  at  a  time  to  be  specified  in 
such  notice,  and  at  such  time  the  c<»urt  shall  audit  and  ]iass  the 
Mccoimts  of  ih(^  assiiiiiee.  and  tlu»  ;is>ii:nee  shall,  if  required  hv  the 
court,  he  exnniiued  iis  to  l1ie  trulli  of  Ids  nccount,  and  if  it  is  found 
correct  be  shall  tliereliv  he  dixlmrL^ed   frcin  all  liahilitv  as  assiirnoo 

•  •  •  * 

to  nnv  creditor  of  tlie  han1<i'ii|tt.  TIk^  court  shall  thereupon  order 
a  dividend  of  tlie  e^tnle  nud  elTecis.  or  of  such  ])iirt  thereof,  ns  it 
Fco^  fii.  nmonii  siuli  of  ilie  cnMliiors  n>  li.-ive  ])roved  their  claims,  in 

pr(«)inrli(i]i  to  the  replied ive  airinuut  of  their  debts. 

STntuto  n^vi'-^rd   -  Mnvli  2.  I^^IT.  ch.  17^  §  2S.  14  Stat  530. 
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Where  no  assets  have  come  to  the  hands  of  the  assignee,  Form  No.  35 
la  the  account  Where  assets  have  come  to  the  hands  of  the  assignee, 
Forms  Noe.  37  and  38  constitute  the  account  In  re  Bellamy,  1  B.  K.  64; 
6.  c.  1  Ben.  §90;  s-  c.  1  L.  T.  B.  22. 

The  return  is  a  deposition,  and  the  register  is  entitled  to  charge  for 
It  as  such.    In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9. 

If  the  aasigpee  has  been  discharged  without  being  substituted  as  a  party 
plaintiff  to  an  action  pending  at  the  time  of  the  filing  of  the  petition,  the 
suit  may  be  prosecuted  in  the  name  of  the  bankrupt  for  the  use  of  who- 
ever may  be  entitled  to  the  proceeds.  Oonner  v.  Southern  Express  Co., 
9  B.  U.  138;  s.  c.  42  Ga.  37. 

Where  a  discharge  of  an  assignee  is  inadvertently  put  on  file,  the  dis- 
trict court  may  order  that  it  stand  for  naught  and  direct  the  assignee  to 
proceed  in  the  discharge  of  h)&  duties.  Maybin  v.  Raymond,  15  B.  R.  353; 
B.  c.  4  A.  Lw  T.  (N.  S.)  21. 

When  the  as^gnee  is  discharged,  the  property  that  remains  undistributed 
reverts  to  the  bankrupt  without  a  reassignment  Dewey  v.  Moyer,  16 
B.  R.  1;  B.  c.'ie  N.  Y.  Supr.  473. 

Act  of  1898,  Ch.  7,  §  65.  Dividends  Paid  not  Affected  by 
Allowing  Claims  Subsequently. —  (c)  The  rights  of  creditors  who 
have  received  dividends,  or  in  whose  favor  final  dividends  have  been 
declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims 
subsequent  to  the  date  of  such  payment  or  declarations  of  dividends; 
but  the  creditors  proving  and  securing  the  allowance  of  such  claims 
shall  be  paid  dividends  equal  in  amount  to  those  already  received  by 
the  other  creditors  if  the  estate  equals  so  much  before  such  other 
creditors  are  paid  any  further  dividends. 

Act  op  1867,  §  6097.  No  dividend  already  declared  shall  be 
disturbed  by  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  dividend  equal 
to  those  already  received  by  the  other  creditors  before  any  further 
payment  is  made  to  the  latter. 

Statute  revised  —  March  2»  1867,  ch.  176,  §  28,  14  Stat  530.  Brior 
Statute  —  Aug.  19,  1841,  ch.  9,  $  10,  5  Stat  447, 

§  5098.  If,  by  accident,  mistake,  or  other  cause,  without  fault 
of  the  assignee,  either  or  both  of  the  second  and  third  meetings 
should  not  be  held  within  the  times  limited,  the  court  may,  upon 
motion  of  an  interested  party,  order  such  meetings,  with  like  effect 
as  to  the  validity  of  the  proceedings  as  if  the  meeting  had  been 
duly  held. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  28,  14  Stat  530. 
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§  5099.  The  assignee  shall  be  allowed,  and  may  retain  out  of 
money  in  his  hands,  all  the  necessary  disbursements  made  by  him 
in  the  discharge  of  his  duty,  and  a  reasonable  compensation  for  his 
services,  in  the  discretion  of  the  court.     See  x\ct  of  1898,  post,  ?i56. 

Statute  revised  —  March  2,  1867,  oh.  176,  §  28,  14  Stat.  530.  Prior 
Statute  —  April  4,  1800,  ch.  19,  §  29,  2  Stat.  29. 

Application  for  Allowance.—  The  assijniee  is  not  entitled  to  compensa- 
tion beyond  his  commission  without  an  order  of  the  court.  In  re  Jas,  M. 
Sawyer,  14  B.  R.  241;  s.  c.  4  Cent.  L.  J.  470. 

This  allowance  is  in  the  discretion  of  the  court,  and  can  be  made  only 
upon  a  specific  application  to  the  eoui-t,  and  a  showing  that  the  disburse- 
ments and  services  for  which  such  allowance  is  aslied  were  necessary 
and  are  reasonable  in  amount.  It  is  preferable  that  the  hearing  should 
be  had  before  the  register,  IxMi-ause,  having  the  proceedings  all  before  him, 
he  is  better  able  to  judge  of  the  exigencies  upon  which  the  necessity  for 
the  disbursements  and  services,  and  the  reasonableness  of  the  amount 
charged  depend.    In  re  B.  B.  Xoyes,  (>  B.  II.  277;  in  re  Colwell,  15  B.  R  92. 

This  allowance  can  not  be  made  until  after  the  services,  have  been 
rendered,  because,  until  the  court  is  advised  what  the  services  have  been. 
it  can  not  determine  wliether  any  particular  amount  of  comi)ensatiou 
is  or  is  not  reajsonable.  If  tliei'e  is  any  money  in  the  hands  of  the  as- 
signee, the  allowance  may  Ix?  retained  out  of  the  money.  If  there  is  no 
money  in  the  hands  of  the  assignee,  the  allowance  may  be  secured  by 
withholding  tlie  discharge  until  the  bankrupt  pays  it,  on  the  ground  that 
until  then  he  has  not  in  all  things  conformed  to  his  duty  under  the  act.  In 
re  Iliighes,  1  B.  R.  226:  s.  c.  2  Ben.  Sr>;  s.  c.  1  L.  T.  B.  45:  in  re  John  W. 
Dean,  1  B.  R.  249:  s.  c.  1  L.  T.  B.  9. 

The  court  will  determine  whether  or  not  the  disbursements  are  neces- 
sary.   In  re  Noalvcs.  1  B.  R.  5'J2. 

The  assigniH'  is  not  at  libtTty  to  cliarge  the  a.<?seti^  of  the  estate  in  his 
hands  for  professional  and  clerical  services  rendered  him  in  the  execu- 
tion of  his  trust  until  tlie  same  shall  have  l>een  first  duly  allowe<l  by 
the  court.    In  re  B.   B.  Noyes,  (J  B.  R.  277. 

The  assi^^nee  niny  npply  to  tlie  court,  in  tlie  first  instance,  for  authority 
to  employ  ])rof(>ssi«)nal  or  i-lerica)  jissist^ince.  but  in  such  case  tlie  ctiurt 
could  do  but  little  more  than  grant  sucli  authority  in  general  terms, 
leaving  the  instances  in  and  to  whicli  sucli  assistance  may  be  employed 
largely  to  tlie  discretion  of  the  nssignee.  as  emergencies  may  arise  mak- 
ing such  assistance  necessary.  Such  nuihority  the  assignee  already  i>os- 
scsses  under  his  general  powers,  sTil)j(»ct.  however,  to  the  control  of 
the  court.  Such  power  niust  be  used  by  liim  cautiously,  and  in  the 
exercise  of  a  sound  discreiioii.  and  witli  tlu^  understanding  that  any  abuse 
of  it  will  be  c<>rrected  by  The  <-ouit  when  apphed  to  for  authority  to 
clijiriic  the  estate  for  sr.cli  assistance,     lliid. 

It  would  be  dithcult.  and  iniprar-ticaMe  to  prescril>e  any  general  rule 
defining   the   circumstances    under   wliich   and   the   extent  to   which    an 
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asftignee  Is  at  liberty  to  charge  the  assets  of  the  estate  in  his  hands  for 
professional  and  clerical  services  in  the  execution  of  his  trust.  This 
must  be  left  to  be  decided  in  each  individual  case  according  to  its  peculiar 
exigencies.     I  bid. 

When  the  assignee  desires  to  pay  for  any  professional  or  clerical  aa- 
Bistance  out  of  funds  in  his  hands  belonging  to  the  estate,'  before  sub- 
mitting hlB  final  account,  he  should  apply  to  court  for  the  allowance  of 
the  same,  or  the  i)eTSon  rendering  the  service  may  himself  apply.  In 
cither  caae  the  lyssignee  would  be  at  liberty  to  charge  the  amount  allowed 
to  the  estate  at  once,  on  payment  of  the  same.  If  no  such  application  is 
made,  or  if  he  has  incurred  liabilities,  or  made  disbursements  for  such 
assistance,  or  otherwise,  in  regard  to  which  no  allowance  has  been  made, 
or  if  he  maizes  a  claim  other  tlian  his  commissions  for  services,  then  the 
assignee  must  accompany  his  final  account  with  a  separate  and  distinct 
application  for  an  allowance  of  the  same,  and  submit  to  such  examination, 
and  furnish  such  proofs  as  may  be  required  touching  the  necessity  of 
such  disbursements  and  services  and  the  reasonableness  of  the  amounts 
charged.    Ibid. 

The  application  for  an  allowance  for  professional  or  clerical  assistance, 
or  disbursements,  or  personal  services,  should  contain  a  brief  statement 
of  the  circumstances  out  of  which  the  necessity  for  the  disbursements, 
and  the  professional  or  clerical  assistance,  and  the  assignee*s  own  ser- 
vices arose,  and  from  which^  the  reasonableness  of  the  amounts  claimed 
therefor  may  api)ear,  and  should  be  verified  by  the  assignee.     Ibid. 

If  the  assignee  in  aslcing  for  authority  to  employ  an  attorney  to  prose- 
cute a  pending  action  omits  to  disclose  to  the  court  the  fact  that  an  at- 
torney was  already  employed  by  the  banlcrupt  to  iwoflecute  it  upon  a 
contingent  fee,  the  employment  of  an  attorney  who  knows  this  fact  is 
not  binding  upon  the  court,  and  such  attorney  is  only  entitled  to  a 
reasonable  compensation.  Maybin  v.  Raymond,  15  B.  R.  353;  s.  c.  4  A.  L. 
T.  (N.  S.)  21. 

When  the  assignee  intends  to  claim  a  compensation  beyond  the  fees 
allowed  to  him,  he  should  give  notice  thereof  in  the  notices  for  the 
meeting  at  which  the  account  is  to  be  considered.    In  re  Oolwell,   15 

B.  R.  92. 

If  the  application  accompanies  the  final  account,  it  will  be  laid  before  the 
creditors  at  the  same  time,  and  If  they  assetit,  or  fail  to  object  to  the 
same,  and  the  items  and  amounts  appear  to  be  Just  and  reasonable,  all 
further  inquiry  may  be  dispensed  with.    In  re  B.  B.  Noyes,  (5  B.  R.  277. 

What  May  be  Allowed.—  An  allowance  by  the  day  is  a  convenient 
mode  of  getting  at  a  proper  allowance  for  the  services  of  an  assignee, 
but  it  is  hardly  a  fair  mode  where  the  time  charged  for  is  very  large, 
and  the  estate  very  small.  Five  dollars  is  the  maximum,  but  this  should 
not  be  allowed  where  the  time  charged  for  is  unusually  large  and  the 
estate  small.  The  assignee  should  also  be  held  to  the  exercise  of  a  reason- 
able judgment  as  to  the  amoimt  of  time  to  be  devoted  to  the  execution  of 
the  trust.    In  re  Jones,  9  B.  R*  491. 
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The  following  decisions  have  been  made  In  regard  to  fees  and  expenses 
of  assignees.  The  abbrevlatlonsi  used  are  b&  follows:  a,  allowed;  d,  dis- 
allowed; r,  reduced: 

Drafting  certificates  of  exempted  property $5  00  \ 

Drafting  acceptance  and  notice  of  appointment. .     8  00  f  r  to  $5  00 

Drafting  petition  for  sale  of  property   500i 

Publishing  notice  of  appointment   600a 

Advertising  sale  of  property   150a 

Recording  assignment 12&a 

Stationery,  postage,  etc.   1  50  a 

Writing  and  delivering  deed  to  purchaser 5  00  d 

Commission  at  the  rate  of  5  per  cent G6  56  a 

For  each  day  employed  In  selling  property,  collect- 
ing accounts,  examining  papers,  and  preparing 

advertisements   TOOrto proper comp. 

Services  of  auctioneer 200d 

Attorney's  fees » .     proper  compensation. 

In  re  Davenport,  3  B.  R.  77;  s.  c.  2  L.  T.  B.  136;  in  re  Pegues,  3  B.  R.  SO; 
s.  c.  2  L.  T.  B.  136;  in  re  Tulley,  3  B.  R.  82;  s.  c.  2  L.  T.  B.  137. 

The  computation  of  the  amount  due  to  printers  for  advertising  a  sale 
of  real  estate  should  be  in  accordance  with  the  following  rates: 

KsLL'h  square  of  eight  linos,  first  tinu' ?1  00 

Eadi  sul)»e(iuoiit  insertion,  per  square   5*) 

In  re  Wm.  Downiujr,  3  B.  R.  741,  748;  s.  c.  1  Dillon,  33;  s.  c.  1  L.  T.  B.  207. 

The  asslguoe  cau  not  employ  an  auctioneer  without  first  obtaining  an 
ordvi'  autliorizinjr  sucli  enipioymont.  In  re  Pejruos,  3  B.  R.  80;  s.  c.  2 
L.  T.  B.  136;  in  re  Tulley,  3  B.  R.  ^2;  s.  c.  2  L.  T.  B.  137. 

Tlie  assipneo  must  make  the  necessity  for  the  aid  of  an  auctioneer  and 
the  reasonabieuess  of  the  amount  paid  tlierefor  to  api>ear  Iwfoi'e  he  caii 
have  a  cliarj^e  for  such  sorvicos  allowed.  In  re  Swt^et  et  al.,  9  B.  R. 
48:  in  re  IV^Mies.  3  li.  R.  SO;  s.  c.  2  I..  T.  B.  13(;;  in  re  Tulley,  3  B.  R.  82; 
s.  c.  2  Ta  T.  B.  i:;7. 

I'ees  for  thi»  assistance  of  an  attorney  will  not  be  allowed  without  the 
most  satisfactory  evidence  ^'oinj;  to  sliow  the  necessity  for  leg;U  aid  on 
the  part  of  the  assi^nice,  and  the  actual  rendition  of  the  servic(*s  char^tMl 
for.  In  vv  L)aveniu)rt.  3  B.  IL  77:  s.  c.  2  L.  T.  B.  136:  in  re  Pesnut^,  3 
B.  R.  SC);  s.  c.  2  Ia  T.  B.  l.UJ:  in  re  Tulley,  3  B.  B.  S2;  s.  c.  2  Ia  T.  B. 
i:'i7:  in  re  Warsliini:.  ."►  B.  li.  :;."();  in  re  Cohvell,  lo  B.  R.  02. 

The  compensation  of  tlie  assi;;nce's  attorney  must  be  reasonable  and 
proportioni'd  to  the  valne  of  tlie  estate.  In  re  Pi'iscilla  G-.  Drake,  14 
B.   H.  I.'n. 

As  a  general  rule,  no  diarire  for  professional  services  of  counsel  can  be 
allnwcd  against  llie  assets  in  Uic  h.UHls  t)\'  \ho  assijxnee  for  payment  iii 
fnll.  and  as  expcnsos  of  the  a>siLince  in  the  a<lniinistration  of  his  trust, 
^vhi<'1i  were  rmdrriMl  jirinr  to  tlie  ap|»oin!nient  of  the  assijxnee.  Under 
speci;il  rii'(Ministan<'cs.  sri'virc^  may  1m»  inchided  wliicli  are  renderxMl  as 
f:ii'  ]>:i.k  a<  \]\o  ad,iui1i<-.'ii  i'-n  «'f  bankruptcy,     in  re  New  York  Mail  Steam- 
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The  ajBBignee  should  p&j  all  reasonable  and  necessary  ezpeusee  in- 
curred after  the  date  of  the  filing  of  the  petition,  because  his  title  relates 
to  that  time,  and  he  is  the  debtor  by  relation  for  all  such  expenses.  The 
banlirupt  is  bound  to  see  that  his  estate  is  kept  togetfier,  and  preserved 
for  the  assignee,  and  all  the  necesssiry  charges  for  the  fulfillment  of  his 
duty  must  be  allowed  him.    In  re  Fortune,  2  B.  R.  662;  s.  c.  Lowell,  306. 

Assignees,  except  in  cases  of  fraud,  are  affected  with  all  the  equities 
which  would  affect  the  bankrupt,  If  he  were  asserting  his  rights  and  in- 
terests in  the  property.  But  this  principle  can  only  operate  on  the  title 
as  it  stood  when  the  property  passed  from  the  bankrupt  to  the  assignee, 
and  not  to  any  rights  attempted  to  be  obtained  subsequently.  Advances 
and  expenditures  made  to  discharge  liens,  and  preserve  and  benefit 
the  estate  after  the  commencement  of  proceedings  in  bankruptcy,  by  a 
party  whose  relation  to  the  property  Justified  such  advances  and  ex- 
penditures, are  an  equitable  claim  and  lien  upon  the  estate.  In  re  T. 
B.  Gregg,  3  B.  R.  529;  s.  c.  1  L.  T.  B.  29a 

The  bankruptcy  court  may,  in  the  exercise  of  its  equitable  Jurisdiction, 
require  the  assignee  to  pay  such  charges  as  appear  to  have  benefited  the 
estate  in  his  hands,  though  Incurred  before  the  petition  was  filed,  and  not 
protected  by  any  absolute  lien.  Equitably  considered,  the  assignee  re- 
ceives the  benefit  and  should  sustain  the  burden.  In  re  Fortune,  2  B.  R. 
662;  s.  c.  Lowell,  30a 

A  party  who  is  employed  in  the  prosecution  of  a  claim  for  the  debtor, 
after  the  filing  of  an  involuntary  petition,  and  before  the  filing  of  the 
voluntary  petition  under  which  the  proceedings  are  held,  is  entitled  to 
priority  out  of  the  proceeds  of  such  claim,  when  such  employment  was 
made  with  the  consent  of  the  creditors.  In  re  Nounnan  &  Oo.,  6  B.  R. 
579;  8.  c.  4  L.  T.  B.  228;  s.  c.  1  Utah  Ter.  44. 

The  claim  of  a  referee  rests  in  contract  between  himself  and  the  par- 
ties before  him.  If  he  decides  in  favor  of  the  defendant,  who  was  de- 
clared bankrupt  after  the  taking  of  the  testimony,  but  prior  to  the 
rendering  of  the  decision,  his  claim  for  fees  is  a  debt  which  may  be 
proved  in  bankruptcy.  Such  claim  is  not  entitled  to  priority,  if  the  as- 
signee has  not  become  a  party  to  the  suit.  Perhaps  the  assignee  might 
be  Justified  in  taking  up  the  report  and  docketing  judgment.  And  in 
such  case,  the  payment  of  the  referee's  fees  might  be  allowed  as  a 
necessary  disbursement.    In  re  Louis  Rosey,  43  How.  Pr.  471. 

The  estate  is  liable  for  the  keeping  of  cattle  from  the  institution  of 
bankruptcy  proceedings.  In  re  J.  C.  Mitchell,  8  B.  R.  47;  s.  c.  5  C.  L.  N. 
271;  Moran  v.  Bogert,  14  B.  R.  393;  s.  c.  10  N.  Y.  603;  s.  c.  16  Abb.  Pr.  (N. 

S.)  303. 

The  sheriff  has  no  claim  for  services  rendered  under  executions  issued 
after  the  filing  of  the  petition  In  bankruptcy.    Piatt  v.  Stewart,  11  B.  R. 

191. 

The  sheriff  may  be  allowed  a  compensation,  not  exceeding  his  legal 
fees,  for  services  rendered  under  an  execution  issued  prior  to  the  filing 
of  the  petition  in  bankruptcy,  although  the  Judgment  and  execution  is  not 
a  lien.    Ibid. 
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If  the  bankrupt  was  interested  In  the  defense  of  a  suit,  and  agreed 
to  pay  one-half  of  the  expense,  although  his  share  was  only  one-tenth,  and 
the  assignee  with  knowledge  of  the  contract  appears  and  continues  the 
defense,  he  will"  be  assumed  to  have  acquiesced  in  the  terms,  and  the 
estate  will  be  charged  with  that  proportion  of  the  expense.  In  re  Samuel 
H.  Babcock,  1  W.  &  M.  26. 

The  usual  and  ordinary  expenditures  made  In  the  delivery  of  the  cargo 
of  a  vessel  owned  by  the  bankrupt  in  order  to  enable  her  to  free  herself 
from  liability  on  her  existing  contract  of  affreightment,  and  to  collect  her 
freight,  are  entitled  to  priority  out  of  tlie  freight  and  the  proceeds  of  the 
vessel  coming  into  the  hands  of  the  assignee.  The  Trimountain,  5  Ben. 
240. 

The  assignee  may  allow  the  bankrupt  a  reasonable  sum  for  taking 
charge  of  the  property  prior  to  his  appointment.  In  re  Benjamin  B.  Grant, 
2  Story,  ai2. 

Tho  liability  of  the  assignee  for  rent  depends  on  whether  he  has 
accepted  the  lease  or  not.  Mere  neglect  by  the  assignee  is  of  no  im- 
portance, for  in  the  al)sence  of  a  iKKsitive  acceptance  he  is  not  liable. 
In  re  Washburn,  11  B.  K.  (50. 

lleut  for  the  use  of  premises  to  store  goods  of  the  bankrupt,  from  the 
time  of  tlie  commencoment  of  proceiHlings  in  bauki*uptcy  to  the  date  of 
surrender,  should  be  paid  liy  the  assignin*  and  charged  as  a  part  of  his 
exi)enses.  In  re  Walton,  1  B.  R.  TmT:  in  re  Api)old,  note,  1  B.  JL  G21:  s.  c. 
6  l»hila.  4(5t>;  s.  e.  1  L.  T.  B.  8:5:  Walker  v.  Barton,  3  B.  R.  265:  in  re 
Merritield,  3  B.  R.  1>8:  in  re  Laurie  et  al.,  4  B.  R.  32;  s.  c.  Lowell,  404; 
Buckner  v.  Jewell,  14  B.  1{.  2S<;;  s.  c.  2  Woods.  220.  Contra,  in  iv  McGratli 
&  Hunt,  ,')  B.  R.  2.">4:  s.  c.  5  Bon.  1S.3. 

As  soon  as  tlie  marshal  tak(>s  possession,  it  is  the  duty  of  the  land- 
lord to  ai^ply  to  tlH»  court  to  liave  tlie  goods  removed  and  the  premises 
vacated  by  the  marshal.  In  re  McGrath  iV:  Hunt.  5  B.  R.  254:  s.  c. 
r>  Ben.  lS-{. 

Whero  the  assigne(^  occupies  the*  premises  after  the  commencement 
of  the  pnKM'cdin.irs  in  bankruptcy,  tlic^  landlord  is  entitled  to  ho  iiaid  i»ut 
of  the  proceeds  of  the  goods  on  the  i)reniises,  whether  they  are  sulli- 
ci«Mit  to  ])ay  th(»  other  expenses  of  tlie  procetNlings  or  not,  Buckner  v. 
Jewell,  14  B.  U.  2S(;:  s.  r.  2  ^^'oo(ls.  22(>. 

ConipiMisation  to  tlie  baulcrnpt  for  extraordinary  seiwices  rendered  in 
order  to  make  the  i)roiMM'ty  availahle  can  only  be  allowed  as  a  matter  of 
grace  by  the  credilnrs.     In  re  linrnr's  I'rother  iS:  Ilerron,  1  W.  N.  21. 

Kxpi'iises  inturreil  by  the  assiLrnee  in  putting  proi)erty  into  a  salable 
condition  may  be  allewed.     I'osier  v.  Ames.  2  R.  R.  4.")."):  s.  c.  Lowell.  '513. 

Courts  deal  with  a^<iuuees  ms  tlu'  reprcscuia lives  of  the  bankrupt's  estate 
from  the  couiUH^uceinent  of  iimceediuLis  lu  bankruptcy,  and  in  the  settb»- 
UH'Ui  it  is  their  duty  ti»  hxtl;  nfter  tlie  ii.-iyincnt  of  all  proper  expenst^s  in- 
currecl  sub^«Mpielil  to  lliat  date,  r.efnre  they  cotisent  to  a  dividend  to 
the  credilcvs.  they  should  rctniu  under  theii'  own  control  a  sutficient  sum 
of  the  assets  to  covci*  cxiicu<es  nud  cost^,  and  tlu'ir  failure  8o  to  jIo  — 
such   failure  beiii'-:'  of  their  uwu   wmui:-.   or  tlu>  result   of  their  own  neir- 
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lect  —  can  not  be  made  the  basis  of  an  appeal  to  the  court  to  relieve  them 
from  the  consequences.  If  they  do  not  pay  such  expenses,  an  order  may 
be  passed  requiring  the  payment  of  them,  even  after  a  dividend  of  all 
the  assets  has  been  declared  and  paid.  In  re  Dunham  &  Hawks,  7 
Phila,  Gil. 

When  the  sheriff,  by  an  amicable  arrangement,  is  allowed  to  remain 
in  possession  of  goods  duly  attached  after  the  dissolution  of  the  attach- 
ment, the  expenses  so  incurred  should  be  allowed  and  paid  in  full  as 
incident  to  the  settlement  of  the  estate.  In  re  David  B.  Williams,  2  B.  R. 
229;  8.  c.  1  L.  T.  B.  107,  lia;  s.  c.  3  A.  L.  Rev.  374. 

No  expenditure  by  a  third  party  can  be  allowed  unless  it  is  shown  that 
it  was  necessary,  or  resulted  in  a  benefit  to  the  estate.  In  re  George  S. 
Ward,  9  B.  R.  349. 

A  State  court  has  no  Jurisdiction  to  direct  that  a  Judgment  in  an 
action  against  the  assignee  shall  be  paid  in  full  out  of  the  estate.  In  re 
Central  Bank  of  Brooklyn,  12  B.  R.  286;  s.  c.  7  C  L.  N.  871. 

An  agreement  by  the  creditors  to  pay  a  person  a  certain  sum  in  ad- 
dition to  his  legal  fees  If  he  will  act  as  assignee  is  illegal  and  void. 
Cowing  V.  Altman,  1  T.  &  C.  494;  s.  c.  12  N.  Y.  Supr.  556. 

No  State  can  tax  the  funds  belonging  to  a  bankrupt's  estate  in  the 
hands  of  the  assignee.    In  re  John  K.  Booth,  14  B.  R.  232. 

Act  of  1898,  Cn.  5,  §  48.  Compensation  of  Trustees. —  (a) 
Trustees  shall  receive,  as  full  compensation  for  their  services,  pay- 
able after  they  are  rendered,  a  fee  of  five  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a 
fee  is  not  required  from  a  voluntary  bankrupt,  and  from  estates 
which  they  have  administered,  such  commissions  on  sums  to  be  paid 
as  dividends  and  commissions  as  may  be  allowed  by  the  courts,  not 
to  exceed  three  per  centum  on  the  first  five  thousand  dollars  or  less, 
two  per  centum  on  the  second  five  thousand  dollars  or  part  thereof, 
and  one  per  centum  on  such  sums  in  excess  of  ten  thousand  dollars. 

(b)  In  the  event  of  an  estate  being  administered  by  three  trustees 
instead  of  one  trustee  or  by  successive  trustees,  the  court  shall  appor- 
tion the  fees  and  commissions  between  them  according  to  the  ser- 
vices actually  rendered,  so  that  there  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amount  than  one  trustee 
would  he  entitled  to. 

(c)  The  court  may,  in  its  discretion,  withhold  all  compensation 
from  anv  trustee  who  has  been  removed  for  cause. 

Act  op  18G7,  §  5100.  In  addition  to  all  expenses  necessarily  in- 
curred by  him  in  the  execution  of  his  trust,  in  any  case,  the  assignee 
shall  be  entitled  to  an  allowance  for  his  services  in  such  case  on  all 
moneys  received  and  paid  out  hy  him  therein,  for  any  sum  not  ex- 
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ceeding  one  thousand  dollars,  five  per  centum  thereon;  for  any- 
larger  sum,  not  exceeding  five  thousand  dollars,  two  and  a  half 
per  centum  on  the  excess  over  one  thousand  dollars;  and  for  any 
larger  sum,  one  per  centum  on  the  excess  over  five  thousand  dollars. 
If,  at  any  time,  there  is  not  in  his  hands  a  sufficient  amount  of 
money  to  defray  the  necessary  expenses  required  for  the  further 
execution  of  his  trust,  he  shall  not  be  obliged  to  proceed  therein 
until  the  necessary  funds  are  advanced  or  satisfactorily  secured  to 
him. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  28,  14  Stat.  430. 

This  clause  does  uot  conflict  with  the  provision  in  the  preceding  section, 
except  so  far,  pei'liaps,  as  to  limit  the  allowance  for  receiving  and  paying: 
out  money  to  a  certain  per  centum,  graduated  by  the  amount.  In  re  John 
\V.  Dean,  1  B.  R.  241>;  s.  c.  1  L.  T.  B.  9. 

The  commission  of  five  per  cent,  can  only  be  allowed  on  the  amount  of 
debt  canceled,  and  not  on  the  amount  of  debt  proved.  In  re  Davenport, 
3  B.  R.  77;  s.  c.  2  L.  T.  B.  136. 

When  the  a.s8ij?uce  resij^ns,  he  may  l>e  allowed  his  commissions  on  the 
moneys  rweiveil  and  paid,  or  to  l>e  paid.  But  it  would  not  be  just  or 
reasonable  to  allow  him  commissions  based  upon  the  spe<*ulatJve  idea  that 
possibly,  if  coutinue<l  in  ottice  and  permitted,  for  the  mere  puri^ose  of 
earning  commissions,  to  litigate  tlie  validity  of  a  mortgage  against  the 
will  of  all  who  are  interested  in  that  question,  he  might  establish  its 
Invalidity.  The  l)aukrui)t('y  law  was  not  enacted  for  the  pun>ose  of 
enabling  an  a>islgnee  to  earn  fees  by  unnecessiiry  litigation,  where  no 
interest  of  the  parties  to  be  affected  thereby  re<iuires  it,  and  where,  ou 
the  contrary,  every  beneticial  interest  involved  therein  forWds  It.  In  re 
Sacchi.  (J  B.  R.  41)7;  s.  c.  43  How.  Pr.  2.")(). 

Wlien  the  register  takos  possession  of  projierty  and  sells  it  under  a 
special  ovih^v  of  court,  ho  may  receiv(»  a  commission  similar  to  that  al- 
lowed \i\  jissi«rni'cs  imdcr  this  section.  In  re  Loder  Brothers.  2  B.  R.  517; 
s.  c.  3  Ben.  211;  s.  c.  1   L.  T.  B.  loD. 

Tlu»  necessary  fniicls  for  the  performance  of  a  duty  are  to  \ye  advanced 
by  the  ])nrty  for  whom  tlu'  services  are  to  be  performed.  In  re  Hughes,  1 
B.  R,  220;  s.  c.  2  Beu.  ST.;  s.  c.  1   L.  T.  B.  45. 

Af'T  OF   isns.  Cir.   :,***§   (J:^.   Debts    which    May    be 

Proved. —  (n)  Deln-  <>f  llic  l);iiikrr.])t  may  bo  proved  and  allowed 
jiLiaiiist  Ills  otaic  wliicli  arc  (1)  a  lixed  ]ial)ility,  as  evidenced  by  a 
jii(li:iiK'iii  or  an  instrument  in  writinir,  absolutely  owing  at  tlio  tinio 
i^\'  ibc  lilinu'  of  tlic  [)ciilioii  ai:aiiwt  bim.  wbctbor  tben  ]>ayablo  or 
not.  \\\\]\  any  iiitci-c<t  tlici-con  wliicb  Avould  liavo  boon  rocovorablo 
at  \]y.i\  <latc  dr  \\itli  a  r<'bati'  nf  interest  ii])on  such  as  wore  not  tben 
iiavab]''  ami  <]i<l   nd  bear  intcr.-t;  (*3)  duo  as  costs  taxable  airainst 
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an  involuntary  bankrupt  who  was  at  the  time  of  the  filing  of  the 
petition  against  him  plaintiff  in  a  cause  of  action  which  would  pass 
to  the  trustee  and  which  the  trustee  declines  to  prosecute  after 
notice;  (3)  founded  upon  a  claim  for  taxable  costs  incurred  in  good 
faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action  to 
recover  a  provable  debt;  (4)  founded  upon  an  open  account,  or  upon 
a  contract  express  or  implied;  and  (5)  founded  upon  provable  debts 
reduced  to  judgments  after  the  filing  of  the  petition  and  before  the 
consideration  of  the  bankrupt's  application  for  a  discharge,  less  costs 
incurred  and  interests  accrued  after  the  filing  of  the  petition  and 
up  to  the  time  of  the  entry  of  such  judgments. 

(b)  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to 
application  to  the  court,  be  liquidated  in  such  manner  as  it  shall 
direct,  and  may  thereafter  be  proved  and  allowed  against  his  estate. 

In  ascertaining  the  validity  of  tbe  docket  entry  of  a  Judgment,  the 
whole  entry  is  to  be  looked  at  and  if  from  the  whole  the  amount  and  date 
of  the  Judgment,  the  parties  and  the  court  in  which  It  was  rendered  appear, 
the  entry  is  sufficient     In  re  Hamilton  Boyd.  16  B.  R.  207. 

While  a  Judgment  record  can  not  be  resorted  to  in  order  to  supply  omis- 
sions in  the  docket  entry,  it  may  be  examined  to  test  the  validity  of  such 
entiy.    Ibid. 

No  debt  can  be  proved  on  which  an  action  could  not  be  maintained 
against  the  bankrupt  in  the  State  where  the  petition  is  filed,  in  ease  bank- 
ruptcy proceedings  were  not  instituted.    In  re  Doty,  16  B.  R.  202. 

A  Judgment  against  the  bankrupt  existing  at  time  his  petition  is  filed, 
whether  founded  upon  contract  or  not,  is  a  provable  debt.  Rowland  v. 
Carron,  16  B.  R.  372. 

Where  a  firm,  which  has  indorsed  a  note  of  one  of  the  partners,  becomes 
bankrupt  before  maturity  of  such  note,  protest  and  notice  to  firm  of  its 
dishonor  not  necessary  in  order  to  prove  it  against  the  Joint  assets.  Ex 
parte  Russell,  in  re  Paul  &  Son,  16  B.  It  476. 

Holder  of  bill  or  note  may  prove  it  in  full  against  the  party  primarily 
Uable  upon  it,  notwithstanding  he  may  have  received  a  part  or  all  of  it 
from  a  surety  or  quasi  surety,  but  must  give  credit  upon  his  claims  for 
any  property  of  the  principal  which  came  into  his  hands  through  a  com- 
position with  such  surety,  who  In  this  case  was  a  factor  of  the  principal. 
Kx  parte  Harris  et  al.,  in  re  Cochrane,  Jr.,  16  B.  R.  432. 

Entries  of  accommodation  notes  in  the  books  of  the  bankrupt  against 
the  payee  will  not  estop  the  bankrupt  nor  his  trustee  from  disputing  the 
claim  of  the  holder  of  such  note.    In  re  Dodge,  17  B.  R.  504. 

Making  notes  payable  to  another  party  has  never  been  held  such  a  rep- 
resentation a?  estops  the  maker  from  showing  that  they  were  accommoda- 
tion paper,  even  In  favor  of  one  to  whom  the  payee  has  represented  them 
to  be  business  pai)er  and  who  took  them  in  good  faith  on  such  representa- 
tions.   Ibid. 
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The  Dotes  in  tbis  case  were  held  usurious  and  void  and  were  gpOT&med 
by  the  law  of  New  York,  where  they  were  executed,  and  where  they  were 
discounted  by  the  CJonnectlcut  firm,  which  paid  for  same  by  sending  check 
on  a  New  York  bank.     Ibid. 

The  trustee  is  not  estopped  from  disputing  the  claim  of  the  holder  of 
the  notes  by  reason  of  said  trustee's  having  i)roved  them  against  the  estate 
of  the  payee  In  bankruptcy,  when  the  holder  has  not  upon  the  faith 
thereof,  parted  with  his  money  or  changed  his  position  as  to  such  notes. 
Ibid. 

Where  one  member  of  a  firm  makes  representations  to  the  purchaser  of 
conmiorcial  pnper  bearing  the  firm  name,  to  effect  that  it  is  business 
paper,  the  firm  or  its  assignee  in  bankruptcy  is  estopped  from  setting  up 
that  it  Is  acconiniodation  paper  and  void  for  usury.  In  re  Many  & 
Marshall.  17  B.  R.  514. 

Where  an  assignee  moves  to  expunge  a  claim  on  ground  of  usury,  al- 
leging that  tlie  promissory  note  on  whicli  the  claim  is  founded  was 
accommodation  paper,  and  took  its  inception  in  hands  of  present  holder, 
who  obtained  it  at  discount  of  more  than  lawful  rate  of  intei"est.  Held, 
tliat  it  ujust  be  shown  clearly  that  the  note  was  accommodation  paper. 
Ibid. 

Where  all  meml)ors  of  one  firm  are  partners  of  another  firm,  they  can 
not  prove  its  dcl)t  against  the  latter.     In  re  Savage.  1(5  B.  K.  308. 

Evidence  is  always  admissible  between  principal  and  surety  to  show 
what  tlieir  equitable  rights  toward  each  other  are.  In  re  May  &  Co..  17 
B.   R.   192. 

The  bankrupts  made  a  certain  note  for  .5(>,(H)(>  for  accommodation  of 
one  II.,  wlio  indorsinl  and  procured  its  disccmnt  at  the  bank.  The  bank, 
before  note  came  due.  liad  knowh^lgc  of  puri)Ose  for  which  it  was  given. 
Tlie  l)ank  iliscountcd  II. 's  note  for  .$.'».<MM).  and  took  his  check  for  ^tv)»M). 
Tli»»  Inst  note  not  In'iiig  indnrbed  tlie  iKiuk  held  the  old  note,  and  sought  to 
provt'  it  a,i:aiiiv<T  ilie  estate  of  l)ankrui>ts.  Held,  the  bankrupts  were 
sun'ties.  and  Avere  discliarged  by  ext<'nsion  of  time  to  H.  without  thtMr 
consent.     The  Valley  Nat.   T.k.  v.   Meyers.  17  B.  R.  27u. 

It.  seems  that  notes  .u:iveu  by  fa(t<>rs.  l)y  way  of  advances  to  their  prin- 
cipals, on  credit  of  ltoocIs  (•(►nsi^ned.  are  ]>usiness  i)apcr  and  not  accommo 
dation  iiajier.     In  re  Many  .Vc  Marshall.  IT  B.  H.  514. 

Indoi'sir  of  a  n«»te  is.  in  any  evont.  liable  to  his  indorsee  only  for  amount 
actually  i)aid  by  The  indnisre.  wirli  lawful  interest  thereon,  and  not  for  the 
face  value  of  note.     Ibid. 

(vlaini  of  one  of  tho  rrciliioi-s  was  ui)on  two  not(»s  given  by  the  baukruja 
to  a  tirni  of  wliiili  liie  clainiMiit  was  a  niendxT.  for  debt  due  to  the  lirm 
srcnred  ]»y  a  iiI<'«1l:«'  of  stock.  Tlie  lii-ni  afterward  surrendertHl  to  the  Iiank- 
riiiii  a  lai'LLo  nnnilMr  «>f  imtcs.  and  sJLrinMl  an  a.^•retMuent  to  take  U])  and 
sui'remlrr  oilioi'^.  inrlinlinL:'  tho  diics  in  ipiostion.  and  received  fn^jui  tlio 
Itankru])!  a  c'lsli  iiaynnMit.  wliidi.  it  was  aiii'eed,  with  the  stock  liebl  by 
tlnMn.  sliouM  \h'  lakt'n  in  snii^fariion  of  the  debt.  Held,  that  the  notes 
were  paia.     In  re  I'uid  \  Co..  is  B.  K.  -1L'<;. 
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The  statute  of  limitations  of  the  State  where  the  bankrupt  resides  ap- 
plies to  the  proof  of  debts  against  his  estate;  and  such  statute  continues  to 
run  after  adjudication  in  banl^ruptcy,  and,  therefore,  no  claim  can  be 
proved  or  enforced  against  such  estate  unless  an  action  could  be  maintained 
thereon  in  the  courts  of  such  State.    Nicholas  v.  Murray,  18  B.  R.  469. 

But  a  debt  against  which  the  statute  of  limitations  has  run,  but  which 
la  included  in  the  debtor's  schedules,  is  provable  in  bankruptcy.  In  re 
Hertzog,  18  B.  R.  526. 

In  an  action  brought  by  the  bankrupt  against  one  B.,  the  defendants  in- 
terposed a  counterclaim.  The  bankrupt  having  been  adjudicated  before 
the  trial  of  the  action,  B.  offered  no  evidence  in  support  of  his  defense, 
anil  Judgment  was  rendered  against  him.  Held,  that  he  was  not  precluded 
from  proving  his  claim  in  the  bankruptcy  proceedings.  In  re  The  People's 
Safe  Dep.,  etc.,  Inst.,  18  B.  R.  493. 

Bankrupts  drew  drafts  upon  their  correspondents  (who  accepted  same) 
against  consignments  which  bankrupts  agreed  to,  but  failed  to  make. 
After  dishonor  of  the  drafts,  the  holder  received  from  acceptor  sixty  per 
cent,  of  the  amount  due  on  them  in  full  release  of  all  daims  against  such 
acceptors,  but  without  prejudice  to  his  rights  against  bankrupt  Held, 
that  the  holder  of  the  drafts  had  a  right  to  prove  against  the  bankrupts  for 
the  whole  amount  of  the  drafts.    In  re  Baxter  &  Ralston,  18  B.  R.  497. 

The  bankrupt  had  made  two  subscriptions  to  an  endowment  fund  and 
a  building  fund  of  Denison  University.  After  the  second  subscription  the 
bankrupt  executed  and  delivered  to  the  university  a  note  secured  by  mort- 
gage, the  amount  being  made  up  of  his  former  note,  the  balance  due  on  his 
second  subscription,  and  money  borrowed  of  the  university.  In  a  proceed- 
ing by  the  assignee  to  settle  and  declare  the  amount  and  priority  of  liens, 
and  for  a  sale  of  the  bankrupt's  property,  a  supplementary  petition  was 
filed  asking  that  so  much  of  the  university's  claim  as  was  made  up  of 
voluntary  gifts  of  the  bankrupt  be  set  aside.  Held,  that  the  claim  was 
valid;  that  if  it  was  founded  upon  the  original  subscription  it  would  be 
good;  but  in  this  case  the  original  subscription  had  been  settled,  satisfied 
and  paid  by  the  notes,  and  that  after  such  changes  and  settlements  every 
presumption  is  in  favor  of  the  transaction,  and  the  court  will  not  go  behind 
it.    Sturgls  V.  Colby,  18  B.  R.  168. 

Where  an  attachment  lien  fails  in  consequence  of  proceedings  in  bank- 
ruptcy, the  attaching  creditor  is  not  entitled  to  have  his  costs  allowed  and 
paid  out  of  the  bankrupt's  estate  unless  it  is  clearly  shown  that  his 
design  was  to  employ  the  attachment  in  aid  of  bankruptcy  proceedings, 
and  that  the  creditors  generally  were  benefited  thereby.  In  re  Irons  & 
Coon,  18  B.  R.  95. 

The  bankrupt,  prior  to  commencement  of  the  proceedings,  purchased 
goods  of  one  Q.,  and  gave  therefor  his  notes  secured  by  mortgage  on  the 
goods,  under  an  agreement  to  sell  the  goods  and  apply  the  proceeds  to  the 
payment  of  the  notes,  even  before  maturity,  if  sales  were  brisk  enough. 
He  sold  part  of  the  goods,  and  appropriated  the  proceeds  to  his  own  use, 
and  the  remainder  came  into  the  hands  of  the  assignee.  Held,  that  the 
bankrupt  was  in  effect  agent  for  sale  of  the  goods;  that  the  goods  remain- 
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Ing  unsold  should  go  to  Q.;  and  that  he  should  be  allowed  to  prove*  as  an. 
unsecured  creditor  tor  the  goods  sold  by  the  bankrupt  and  misappropriated, 
on  surrendering  the  notes  and  mortgage.  OTerman,  Assignee,  t.  Quick,  17 
B.  H.  285. 

A  contract  for  future  delivery  of  personal  property,  which  the  seller 
has  not  when  the  contract  is  made,  nor  any  means  of  getting  it,  is  not  void 
for  illegality.    Clark,  Assignee,  v.  Foss,  17  B.  R.  261. 

Secret  intention  of  one  of  the  parties,  uncommunlcated  to  the  other, 
not  to  fulfill  his  contract,  is  not  enough  to  make  the  transaction  illegaL 
The  intent  that  it  should  be  a  mere  betting  on  the  market,  without  any 
expectation  of  actual  performance,  must  be  mutual  and  constitute  an  in- 
tegral part  of  the  real  contract,  in  order  to  vitiate  it    Ibid. 

If  contracts  were  valid  in  their  inception,  and  not  tainted  with  any 
gambling  intent  or  device,  a  subsequent  mutual  settlement  by  the  parties, 
which  took  the  place  of  actual  performance,  can  not  have  the  retroax?tive 
effect  of  making  them  void  for  illegality.      Ibid. 

A  banlcrupt  conwration  occupied  a  store  under  a  lease  for  a  term  of 
years,  at  a  yearly  stipulated  rent.  A  petition  was  filed  against  the  cor- 
poration, and  afterward  an  assignee  appointed,  who  about  five  months 
after  date  of  filing  of  petition  took  possession  of  the  goods  and  removed 
them  from  the  stoi"e.  lie  never  had  actual  or  constructive  possession  of 
the  store,  and  no  sales  were  made  tlierein.  The  landlord  claims  for  rent 
of  premises  from  time  of  the  tiling  of  the  petition  up  to  time  of  removal 
by  assignee.  Held,  that  the  assignee  never  became  assignee  of  the  lease, 
and  that  the  landlord  can  only  claim  as  against  the  estate  for  the  use 
and  occupation  of  the  premises  as  a  place  of  storage  or  safe-keeping,  and 
the  court  fixed  as  a  reasonable  sum  for  same  an  amount  about  one-fourth 
that  claimed  by  the  bankrupt.  In  re  Lucius  Hart  Mfg.  Co.,  17  B.  11. 
451  >. 

A  provable  claim  which  has  not  boon  proved  may  be  prose- 
cuted to  final  judgment  in  an  action  against  bankrupt.  If  assignee 
docs  not  int(M-vcne  and  no  motion  for  a  stay  of  proceedings  is  made.  Hol- 
land V.  Martin,  IS  B.  U.  .T/J. 

Claim  for  alimony  is  not  a  provable  debt,  whether  accruing  before  or 
siil>s»Miiiont  to  coninicncciiicnt  of  Ijankrnptcy  proceedings,  and  a  proceed- 
ing to  onfono  its  payment  can  not  proptniy  be  stayed  by  a  bankruptcy 
court.    In  re  Laclu-nicyor,  IS  B.  R.  1>7(). 

Judgment  rccoviTtMl  iM'uding  l)ankruptoy  proceeding,  in  an  action  pre- 
viously begun  on  a.  provabU'  debt,  is  itself  provable,  and  a  creditor  haviug 
such  a  judgment  has  ;in  iutorcst  in  tiie  question  of  distJiarge,  and  a  right 
to  be  heard  thereon.     In  vr  Slnnstidd.  HI  B.  R.  2(^S. 

luttTcst  upon  a  ju<lgnH'nt  ol)tnin(Ml  in  an  action  provsecuted  by  leave 
of  tho  court  is  mIIowmMc.     In  re  Honslicld  iV:  I*oole  Mfg.  Co.,  17  B.  II.  ITiS. 

A  judgment  obtained  in  such  n  csist'  is  valid,  though  a.ssigneo  is  not  made 
a   i)ai'ty.     Il»id. 

A  clnini  l>y  retired  ]»;irtin'r«<  for  uiili(iui<lated  damages,  by  reason  of 
their  li;iliility  under  ]»rovi^i<»n  ef  n  Ic.-isc  to  the  firm,  that  In  case  of  failure 
to  perform  the  h-ssor^  may  re-enter  and  relet  the  premises,  at  the  risk  of 
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the  leesees,  who  should  remain  liable  for  the  rent  and  credited  with  sums 
actually  realized,  can  not  be  proved  against  estate  of  their  former  partner. 
Bx  parte  Lake  et  aX„  in  re  Whiting  et  al.,  16  B.  R.  497. 

It  is  no  objection  to  a  proof  that  a  court  or  Jury  may  find  difficulty  in 
assessing  damages  tor  a  breach  of  an  absolutely  broken  contract.  So, 
also,  as  to  contingent  debts,  where  the  contingency  happens  before  the 
close  of  the  bankruptcy.    Ex  parte  Pollard,  17  B.  R.  22a. 

Where  a  contract  of  employment  was  to  run  for  ten  years,  and  the 
parties  bound  themselres  in  the  sum  of  $10,000  by  way  of  liquidated 
damages,  and  it  appears  that  in  a  prior  contract  the  sum  had  been  called 
both  a  penalty  and  liquidated  damages,  Held,  that  it  was  a  penalty.    Ibid. 

Act  of  1898,  Ch.  7,  §  64.  Debts  which  Have  Priority.—  (a)  The 
court  shall  order  the  trustee  to  pay  all  taxes  legally  due  and  owing 
by  the  bankrupt  to  the  United  States,  State,  county,  district,  or 
municipality  in  advance  of  the  payment  of  dividends  to  creditors, 
and  upon  filing  the  receipts  of  the  proper  public  officers  for  such 
payment  he  shall  be  credited  with  the  amount  thereof,  and  in  case 
any  question  arises  as  to  the  amount  or  legality  of  any  such  tax 
the  same  shall  be  heard  and  determined  by  the  court. 

(b)  The  debts  to  have  priority,  except  as  herein  provided,  and  to 
be  paid  in  full  out  of  bankrupt  estates,  and  the  order  of  payment 
shall  be  (1)  the  actual  and  necessary  cost  of  preserving  the  estate 
subsequent  to  filing  the  petition;  (2)  the  filing  fees  paid  by  creditors 
in  involuntary  cases;  (3)  the  cost  of  administration,  including  the 
fees  and  mileage  payable  to  witnesses  as  now  or  hereafter  provided 
by  the  laws  of  the  United  States,  and  one  reasonable  attorney's  fee, 
for  the  professional  services  actually  rendered,  irrespective  of  the 
number  of  attorneys  employed,  to  the  petitioning  creditors  in  in- 
voluntary cases,  to  the  bankrupt  in  involuntary  cases  while  perform- 
ing the  duties  herein  prescribed,  and  to  the  bankrupt  in  voluntary 
cases,  as  the  court  may  allow;  (4)  wages  due  to  workmen,  clerks,  or 
servants  which  have  been  earned  within  three  months  before  the 
date  of  the  commencement  of  proceedings,  not  to  exceed  three  hun- 
dred dollars  to  each  claimant;  and  (5)  debts  owing  to  any  person 
who  !by  the  laws  of  the  States  or  the  United  States  is  entitled  to 
priority. 

(c)  In  the  event  of  the  confirmation  of  a  composition  being  set 
aside,  or  a  discharge  revoked,  the  property  acquired  by  the  bankrupt 
in  addition  to  his  estate  at  the  time  the  composition  was  confirmed 
or  the  adjudication  was  made  shall  be  applied  to  the  payment  in 
full  of  the  claims  of  creditors  for  property  sold  to  him  on  credit. 
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in  good  faith,  while  such  composition  or  discharge  was  in  force,  and 
the  residue,  if  any,  shall  be  applied  to  the  payment  of  the  debts  which 
were  owing  at  the  time  of  the  adjudication. 

Funds  in  hands  of  assignee  may  be  taxed  by  the  State.   In  re  Mitchell, 
ex  parte  Sherwin,  16  B.  K.  535. 

A  creditor,  who  is  entitled  to  preference,  can  only  have  a  priority 
in  payment  out  of  what  assets  the  debtor  has  which  would  go  to  this 
assignee,  and  where  it  appears  that  there  are  no  assets  of  any  value  he 
can  not  demand  that  his  claim  shall  be  paid  in  full  before  confirmation 
of  a  composition,  or  that  such  composition  shall  be  subject  to  his  debt. 
But  he  may  examine  the  debtor  and  other  witnesses  in  the  composition 
proceedings  to  show  that  the  debtor  has  other  assets.  In  re  Chamberlain, 
17  B.   R.  49. 

Under  the  law  of  1807,  debts  due  the  United  States  and  the  States  were 
entitled  to  priority.  What  are  such  debts?  In  re  Chamberlain,  17  B.  R. 
41):  in  ro  Bousfield  &  Toole  Mfg.  (^o.,  17  B.  B.  153;  in  re  Miller,  17  B.  R.  402. 

Where  an  adjudication  has  been  had,  and  an  assignee  under  the  State 
law  has  sun-endered  the  estate  In  his  hands,  the  rights  of  creditors  axe  to 
be  determined  by  the  court  under  the  provisions  of  the  banliruptcy  law, 
not  under  those  of  the  State  law.  In  re  Bousfield  &  Foole  Mfg.  Co.,  17 
B.  R.  153. 

Where  property  taken  by  assignee  is  ojiarged  with  a  lien,  the  reasonable 
cost  of  keeping  and  disiK>sing  of  it,  including  the  assignee's  fees  (la.w  of 
18G7),  should  be  charged  upon  it.  No  charge  can  be  allowed  for  services 
of  an  auctioneer,  unless  it  be  shown  that  such  services  were  necessary; 
nor  can  such  fund  be  cliarged  with  attorney's  fei»s  for  services  rendered 
to  assignee  in  a  contest  with  the  lienor  respecting  such  property.  In  re 
reabody,   H\  B.   II.  343. 

Under  tlio  law  of  1S(>7,  it  was  held  that  whci'e  an  insolvent  who  has  made 
a  general  assignment  for  the  benefit  of  cre^litors  is  afterward  adjudged 
bankrui)t.  the  assignee  un<ler  the  assignment  is  entitled  to  his  disburse- 
ments legitimately  made  in  the  execution  of  this  trust,  but  is  not  entitled 
to  priority  as  to  his  compensation  as  such  assignee,  nor  as  to  attorney's  fees 
incurred  in  connection  with  tlu*  assignment.  As  to  such  items  he  stands 
in  tlie  same  position  as  other  creditors,  and  must  prove  his  claim.  In  re 
Geo.  Lains,  10  B.  B.  HIS. 

IVtiti()n<^rs  had  prior  to  tlie  commencement  of  proceedings  delivered  to 
the  banlvrupt  certain  \v<iol  which  lie  was  to  manufacture  into  cloth  for 
them.  The  assiirnce,  under  <lir<M'lion  of  the  C(mrt,  completed  the  manu- 
facture of  the  cloth  and  sold  it.  Petitioners  demanded  of  the  assignee  the 
untinislie<l  cloth  and  yarn  and  wool  beloiiijing  to  them,  offering  to  pay  for 
the  labor  and  materials  expended  thereon.  T'pon  refusal,  they  brought  suit 
airaiiist  the  assi.t,^n(»e  in  trover  and  recovered  judgment  for  their  damages, 
witli  interc^st  and  costs.  Tlie  recovery  was  afterward  limited  to  the 
amount  realized  by  the  ns^iLrnee  on  the  sale,  h^ss  the  cost  of  the  labor  and 
niaterial  piu  into  ilie  lioods  l»y  the  bankrupt  and  the  assignee.    The  assets 
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being  insufficient  to  pay  this  judgment  in  full,  after  payment  of  the  fees, 
costs  and  expenses  of  the  assignee  incurred  in  course  of  the  proceedings 
and  in  his  administration  of  the  estate,  petitioners  asked  that  the  Judg- 
ment be  paid  in  full,  or  so  far  as  the  assets  would  go  toward  its  payment. 
Held,  that  petitioners,  having  elected  to  sue  In  trover  for  damages,  waived 
any  claim  they  might  have  had  to  the  moneys  in  the  assignee's  hands  as 
their  own  moneys,  and  were  not  entitled  to  priority  over  those  expenses 
which  are  expressly  preferred  by  the  statute.    In  re  Oberhoffer,  17  B.  R. 

A  claim  by  a  landlord  for  use  and  occupation  of  premises  by  the  marshal 
for  keeping  and  storing  the  goods,  and  the  costs  on  reference  to  adjust  the 
amount  of  claim,  are  costs  of  administration,  to  be  paid  in  full  if  the 
assets  are  sufficient;  if  not,  to  be  paid  pro  rata  with  all  other  expenses  of 
administration  of  the  same  class.    In  re  Hoagland,  18  B.  R.  530. 

Costs  of  a  claimant  upon  a  reference  to  have  the  claim  declared  and 
enforced  are  to  be  paid  out  of  the  balance  remaining  after  payment  of  all 
the  expenses  of  administration.    Ibid. 

The  assignee  can  not  pay  a  claim  for  use  and  occupation  of  premises 
without  an  order  of  the  court,  and  without  ascertaining  whether  the  assets 
are  sufficient  to  discharge  all  the  expenses  of  administration  of  the  same 
class.    Ibid. 

Wliere  there  are  debts  due  workmen,  which  are  privileged,  the  assignee 
has  no  right  to  waste  their  money  in  litigation  for  supposed  benefit  of 
general  creditors.    In  re  J.  M.  Sawyer,  16  B.  R.  460. 

If  the  general  creditors  consent,  the  assignee  should  pay  the  privileged 
debts  as  soon  as  he  realizes  sufficient  money  for  that  purpose.    Ibid. 

Claimant  had  been  employed  by  the  bankrupts  for  the  term  of  one  year, 
but  was  discharged  at  expiration  of  six  months,  and  for  a  long  time  there- 
after was  unable  to  procure  employment.  He  was  paid  for  the  time  he 
actually  worked.  He  was  not  entitled  to  priority  in  the  payment  of  the 
sum  claimed  by  him  as  wages  for  the  time  he  was  unemployed.  In  re 
Perrear  &  La  Croix,  17  B.  R.  461. 

A  claim  of  the  landlord  for  rent  for  which,  by  the  laws  of  the  State,  he 
had  a  lien  on  goods  which  have  been  seized  by  the  marshal,  is  a  preferred 
claim  so  far  as  the  proceeds  of  such  goods  will  go.  In  re  Hoagland,  IS 
B.  B.  530. 

Act  op  18G7,  §  5101.  In  the  order  for  a  dividend,  the  foUovnng 
claims  shall  be  entitled  to  priority,  and  to  be  first  paid  in  full,  in 
the  following  order: 

First.  The  fees,  costs,  (a)  and  expenses  of  suits,  and  of  the  several 
proceedings  in  bankruptcy  under  this  Title,  and  for  the  custody  of 
property,  as  herein  provided. 

Second.  All  debts  due  (b)  to  the  United  States,  and  all  taxes  and 
assessments  under  the  laws  thereof. 
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Third.  All  debts  due  to  the  State  (c)  in  which  the  proceedings 
in  bankruptcy  are  pending,  and  all  taxes  and  assessments  made  under 
the  laws  thereof. 

Fourth.  Wages  (d)  due  to  any  operative,  clerk,  or  house-servant, 
to  an  amount  not  exceeding  fifty  dollars,  for  labor  performed  ^vithin 
six  months  next  preceding  the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  (e)  who,  by  the  laws  of  the 
United  States,  are,  or  may  be,  entitled  to  a  priority  in  like  manner 
.as  if  the  provisions  of  this  Title  had  not  been  adopted.  But  nothing 
•contained  in  this  Title  shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the  United  States  or  any  State. 

Statute  revised  —  March  2,  18G7,  oh.  17G,  §  28,  14  Stat.  530.  Prior 
Statutes  —  April  4,  1800,  eh.  19,  §  G2,  2  Stat  3G;  Aug.  19,  1^1,  ch.  9,  §  5, 
T)  Stat.  444. 

Costs  and  Expenses  in  Voluntary  Bankruptcy.—  (a)  The  fees,  costs, 
and  expenses  named  in  the  first  of  the  five  subdivisions  are  those  Incurred 
by  and  due  to  the  rej^ister,  elerlv,  assignee,  and  niarslial,  and  not  tlioe?e 
incurred  by  the  banlvrnpt,  or  due  to  his  attorney  in  the  proceedings  for 
services  or  disburseuients  in  connection  with  such  proceedings  in  voluntary 
bankniptcy.  In  re  lleirscliberg,  1  B.  R,  CA2:  s.  c.  2  Ben.  46G;  in  re  New 
T^aiup  Chimney  Co.,  2  A.  L.  J.  343;  in  re  Hale  &  Wiggins,  5  Law  Rep. 
403;  in  re  It.  Frcdcriclv  (lies.  12  B.  R.  179;  s.  c.  7  C.  L.  N.  379.  Contra, 
Kennedy  et  al.,  20  Pitts.  L.  J.  193. 

Money  advanced  as  security  for  tlie  fees  of  tlie  register,  marshal,  and 
<-Ierlv  is  not  to  be  refimded  to  the  bani^rupt.  It  is  pai't  of  the  bankrupt's 
testate,  and  sliould  l)e  credited  to  the  assignee.    Anon..  1  B.  R.  123. 

'I'lie  banlirupt's  attorney  may  be  allowed  the  money  advanced  to  pay  the 
marshal  for  his  fees  in  giving  tlie  notices  required  by  law.  In  re  R. 
Fred(»rick  C.ies,  12  H.  R.  179;  s.  c.  7  C.  L.  N.  379. 

An  application  by  the  attorney  for  the  bankrupt  to  have  certain  sums 
advanced  as  costs  in  the  case  refunded  to  him  out  of  the  estate,  should  be 
by  petition.     In  re  Myron  Rosenberg,  3  B.  R.  73. 

In  cases  of  voluntary  ])ankrnptcy,  the  docket  fee  of  ^20  to  the  attorney 
of  the  successful  party  is  not  allowable.  Gordon,  McMillan  &  Co.  v. 
J^cott  &  Allen,  2  P..  R.  S«;:  s.  c.  1  L.  T.  B.  99;  s.  c.  7  A.  L.  Reg.  749. 

An  attorney  is  a  general  ci-oditor  in  respect  to  services  rendered  in  tlie 
preparation  of  the  ix'tition  and  schedules,  and  consultiition  therefor,  and 
must  prove  his  debt  in  the  usual  form,  and  take  his  dividend  in  concur- 
rence with  the  other  civditors  of  the  bankrupt.  In  re  Jaycox  &  Gret*n, 
7  B.  R.  140. 

In  order  to  justify  an  order  that  the  assignee  pay  the  claim  of  an 
attorney  for  servi<-es  reiuh'red  to  the  bankrupt  after  the  adjudication,  it 
must  be  clenrly  sliown  that  the  nlleged  services  were  properly  and  neces- 
sarily rendered  fur  the  i»uii)ose  of  benefiting  or  preserving  the  estate  of  the 
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bankrupt  in  the  interest  of  the  general  creditors,  and  not  in  the  interest  of 
any  creditor  or  cIbbb  of  creditors.  It  is  the  duty  of  the  bankrupt  to  see 
that  his  property  is  preserved  until  the  appointment  of  an  assignee,  and  if 
it  is  necessary  that  other  persons  should  render  similar  services,  the  extent 
and  value  and  neoessity  of  such  services  should  be  clearly  shown.    Ibid. 

If  there  is  no  satisfactory  proof  upon  which  the  court  can  fix  and  allow 
any  specific  sum  for  services  rendered  by  an  attorney  after  the  adjudica- 
tion, the  petition  may  be  dismissed,  without  prejudice  to  any  subsequent 
application  for  payment  for  services  necessarily  rendered  in  protecting  the 
estate  of  the  bankrupt.    Ibid. 

All  the  costs  of  the  whole  proceedings  in  bankruptcy  are  not  to  be  paid 
before  the  proceeds  of  the  sale  of  property  subject  to  a  Hen  can  be  applied 
toward  the  payment  of  the  lien.  The  only  costs  that  are  entitled  to 
priority  out  of  that  fund  are  the  costs  incurred  in  enforcing  the  lien.  In  re 
Hambright,  2  B.  K.  498;  s.  c.  2  L.  T.  B.  61;  s.  c.  1  C.  L.  N.  201;  in  re 
Whitehead.  2  B.  R.  599;  in  re  Davenport,  3  B.  R.  77;  s.  c  2  L.  T.  B.  136. 

No  fee  can  be  allowed  out  of  the  fund  to  the  counsel  of  a  lien  creditor 
for  services  rendered  in  supporting  the  lien  against  the  assignee.  In  re 
Hope  Mining  Co.,  2  Saw.  351. 

Coats  and  Expensea  in  Involuntary  Bankruptcy.—  The  reasonable  ex- 
pensea  incurred  by  the  petitioning  creditor  in  the  prosecution  of  the  pe- 
tlon  may  be  allowed  out  of  the  fund.  In  re  Mittledorfer,  3  B.  R.  1;  &  c. 
Ohaee,  288;  in  re  Schwab,  2  B.  R  488;  s.  c.  3  Ben.  231;  s.  c.  2  L.  T.  B. 
106;  in  re  Geo.  Chandler,  2  >Iich.  Law,  8. 

In  involuntary  proceedings,  counsel  fees  for  the  attorneys  of  the  i)e- 
titioning  creditors  may  be  allowed  out  of  the  estate.  The  creditors  who 
seek  to  share  in  the  estate  must  bear  their  due  proportion  of  the  costs. 
Section  824  is  only  intended  to  reach  taxable  costs,  and  may  have  its  full 
effect  without  being  construed  to  take  away  the  power  from  the  court  to 
allow  counsel  fees  to  successful  creditors  in  appropriate  caaes  out  of  funds 
that  have  been  gained  by  their  diligence.  Even  since  the  passage  of  that 
statute,  counsel  fees  for  all  parties  have,  in  some  caaes,  been  allowed  out 
of  the  fund.  Without  such  an  allowance,  there  can  not  be  such  a  due 
distribution  of  the  assets  as  is  provided  for  by  the  statute.  In  re  Daniel 
Williams.  2  B.  R.  83;  in  re  6'Hara,  1  L.  T.  B.  123;  s.  c.  8  A.  I^  Reg.  113; 
a.  c.  16  Pitts.  L,  J.  134;  in  re  Waite  &  Crocker.  2  B.  R.  452;  s.  c.  Lowell, 
821;  8.  c.  2  L.  T.  B.  77;  in  re  Schwab,  2  B.  R.  488;  s.  c.  3  Ben.  231;  s.  c.  2 
L.  T.  B.  106;  in  re  Mittledorfer  et  al.,  3  B.  R.  1;  s.  c.  OhasCf  288;  in  re  New 
York  MaU  Steamship  Co.,  2  B.  R.  554;  s.  c.  3  B.  R.  627;  s.  c.  7  Blatch.  178; 
in  re  Eugene  Comstock,  9  B.  R.  88;  in  re  John  G.  King,  4  Biss.  319;  in  re 
Geo.  Chandler,  2  Mich.  Law,  S. 

What  are  reasonable  expenses  must  depend  upon  the  circumstances  of 
each  case.  The  expression  has  reference  to  necessary  disbursements  made 
In  connection  with  the  steps  proper  to  be  taken  by  the  petitioning  creditor 
preliminary  to,  and  attendant  upon,  the  adjudication  of  bankruptcy.  No 
allowance  can  be  made  to  the  petitioning  creditor  for  his  time  and  ser- 
Tlcea.    In  re  Mead  &  Co.,  8  Phila.  174;  in  re  John  G.  King,  4  Biss.  319. 
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Allowance  for  counsel  fees  should  be  guarded  by  the  most  cauticms 
gard  for  the  rights  and  interests  of  the  creditors  at  large,  lest,  under  the 
torm  of  necessary  expenses,  undue  liberality  to  counsel  should  be  sanc- 
tioned in  reduction  of  the  fund.  In  re  New  York  Mall  Steamship  Co.,  3 
B.  R.  627;  s.  c.  7  Blatch.  178;  Triplett  v.  Hanley,  1  Dillon,  217. 

Where  the  estate  is  small,  charges  for  services,  whether  professional  or 
otherwise,  will  be  limited  to  what  the  court  considers  a  bare  compensa- 
tion.   In  re  Jones,  9  B.  K  491. 

Fifty  dollars  may  be  allowed  to  the  attorney  for  the  petitioning  cred- 
itor, and  twenty-five  dollars  for  the  necessary  preliminary  investigations. 
Ibid. 

The  allowance  should  only  be  for  services  rendered  by  the  attorney  In 
proceedings  for  the  common  benefit  of  all  the  creditors.  Where  the  peti- 
tioning creditor  attempts,  after  adjudication,  to  exclude  other  creditors 
from  participating  either  in  the  choice  of  assignee,  or  in  the  assets  of  the 
estate,  and  fails,  the  allowance  will  be  refused.  The  question  is  not 
whether  the  attorney  has  acted  with  a  proi^er  sense  of  delicacy  and  honor, 
but  whether  the  petitioning  creditor  has  incurred  a  liability  in  instituting 
proceedings  for  the  pecuniary  advantage  of  the  other  creditors.  A^  rea- 
sonable fee  for  filing  the  i>etition  and  obtaining  the  order  of  adjudication 
should  be  allowed.  When  there  is  no  denial  and  no  contest  $(30  is  a 
reasonable  compensation  for  such  services.  In  re  Mead  &  Co.,  8  Phila. 
174. 

One  thousand  dollars  has  been  considered  too  extravagant  and  the  allow- 
ance refused,  unless  tlie  assignee  and  the  banltrupt,  and  all  the  cretiitors 
wiio  had  proved  their  debts,  would  assent  thereto  in  writing.  In  re  Sanger 
&  Scott,  5  B.  R.  54. 

After  adjudication  the  petitioning  cre<litor  has  no  preference  over  any 
other  creditor  ns  to  the  allowance  of  expenses  incurred  by  him  in  connec- 
tion with  tlie  procee<lings.     In  re  Eugene  Comstock  et  al.,  9  B.  R.  88. 

'I'lie  expenses  of  a  creditor  in  attending  meetings  of  creditors  to  vote  for 
asslj^nee  or  otlierwisc  are  not  allowe<l  as  charges  against  the  estate.  In 
re  Geo.  S.  Ward,  0  H.  R.  'MU. 

Tlie  reu'ister  can  not  entertain  an  application  for  such  an  allowance. 
Tliere  must  ]>c  a  petition  to  the  court  by  the  party,  setting  out  the  fa<'ts 
and  aslving  the  relief  (lcsire<l.    In  re  Dibblee  et  al.,  3  B.  B.  754;  s.  c.  4  Ben. 

137. 

The  petition  may  hv  lil(Ml  with  the  register,  and  upon  proper  notice  to 
the  assignee,  tlie  re.iristcr  may  talvc  such  t(*stiniony  as  may  be  ofifered  on 
both  sides,  and  then,  if  desired  l>y  either  party,  may  certify  the  whole 
ujatter  to  tlie  jiidjic  for  decision.  Tlie  register  has  the  power  to  take  the 
testimony  without  a  special  order  from  the  judge.  In  re  Julius  A.  Robin- 
son. 4;>  IJow.  Vv.  -5. 

An  oppijrtuiiii.v  slionld  be  allow(^d  to  the  assignee  to  examine  and  con- 
test tlic  claim  or  any  items  tliercof.  In  re  Mittknlorfer  et  al.,  3  B.  R.  1; 
s.  c.  Chase,  2S.S:  in  re  Henry  B.  Montgomery,  3  B.  R,  42(5;  s.  c.  3  Ben. 
'MM:  in  re  Hale  ».^  Wi.iri.nus.  5  Law  Rep.  403. 


Costs  and  Expenses.  697 

Only  the  fees  for  two  counsels  can  generally  be  allowed.  In  re  Waite  Sc 
Crocker,  2  B.  R.  452;  s.  c.  Lowell,  321;  s.  c.  2  li.  T.  B.  77;  in  re  New  York 
Mail  Steamship  Co.,  2  B.  R.  554. 

The  court  can  not  allow  the  repayment  of  the  gross  sum  advanced  by  the 
petitioning  creditor  to  secure  the  fees  of  the  register,  marshal,  and  clerk, 
but  it  may  direct  the  assignee  to  pay'  those  fees  out  of  the  estate,  but  they 
must  be  regular  bills  of  legal  fees  properly  taxed,  and  not  the  gross  sum 
advanced.    In  re  J.  P.  &  J.  Smith,  2  Ben.  122. 

The  amount  which  the  bankrupt  gets  by  exemption  is  in  most  cases 
triding,  and  in  no  case  is  it  so  much  but  that  he  and  his  family  are 
dependent  for  support  on  his  personal  efforts  and  earnings.  Thus  the  law 
takes  the  bankrupt's  property,  and  leaves  him  in  no  condition  to  pay  an 
attorney  for  services  rendered  in  contesting  any  doubtful  questions  as  to 
the  acts  of  bankruptcy  charged  in  the  petition,  and  yet  the  same  law  gives 
to  the  debtor  the  right  to  oppose  before  a  Judge  or  Jury  the  petition  for 
adjudication.  When  the  debtor  is  given  the  right  to  appear  and  defend, 
and  when  the  exercise  of  that  right  depends  on  the  right  to  have  enough 
of  his  property  appropriated  to  pay  the  expenses  incident  to  appearing  and 
defending,  the  court  has  the  power,  and  of  right  ought  to  allow  such 
expenses  as  may  l>e  Just  and  proper,  to  be  paid  from  the  assets  in  the 
bands  of  the  assignee.  Before  allowing  anything,  the  court  should  be 
satisfied  that  the  defense  was  fairly  Justified,  and  should  scrutinize  the 
charges  made  for  such  defense.  Twenty-five  dollars  may  be  allowed  for 
resisting  the  adjudication.  For  services  in  securing  the  allowance  of  an 
exemption  refused  by  the  assignee,  the  sum  of  $25  has  been  allowed. 
In  re  Comstock  &  Young,  5  B.  Rw  191;  s.  c.  2  L.  T.  B.  18G;  in  re  Portsmouth 
Savings  Fund  Society,  11  B.  R.  303;  In  re  John  MauHfleld,  6  Ben.  284. 

The  payment  of  $1,500  by  the  debtor  to  his  attorney  after  the  filing  of 
the  petition  is  excessive,  when  the  attorney  knows  that  it  is  useless  to 
oppose  the  proceeding,  and  the  amount  may  be  recovered  by  the  assignee. 
An  allowance  of  $200  may  be  made  for  all  necessary  advice,  expenditures, 
and  services.    Triplett  v.  Hanley,  1  Dillon,  217. 

Services  rendered  by  counsel  for  the  bankrupt  in  opposing  the  petition 
in  involuntary  proceedings  are  rendered  prior  to  the  adjudication  of 
bankruptcy,  and  the  claim  for  them  is  provable  like  an  ordinary  debt 
The  services  were  not  rendered  to  the  assignees.  In  re  New  York  Mail 
Steamship  Co.,  2  B.  R.  74. 

In  order  to  obtain  an  allowance  out  of  the  fund,  it  must  be  shown  that 
the  eflTorts  of  counsel  were  not  directed  toward  obtaining  delay  or  hinder- 
ing the  bankruptcy  proceedings.    In  re  John  Mansfield,  6  Ben.  284. 

When  it  is  shown  that  the  services  rendered  by  the  counsel  for  the 
bankrupt  saved  the  estate  considerable  expense,  and  expedited  the  con- 
version of  the  same  into  money,  the  counsel  may  he  allowed  compensation 
for  such  services  out  of  the  funds  in  the  hands  of  the  assignee.  In  re 
Henry  B.  Montgomery,  3  B.  B.  426;  s.  c.  3  Ben.  364;  in  re  Abraham  B, 
Clark,  43  How.  Fr.  70;  in  re  John  Mansfield,  6  Ben.  284. 

A  bill  by  counsel  for  the  bankrupt,  for  services  in  attending  on  the  re» 
turn  of  the  order  to  show  cause,  and  resisting  the  grounds  on  which  th« 
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adjudication  was  sought,  and  also  for  services  in  preparing  the  inventorieB 
and  schedules,  is  not  chargeable  against  the  estate  of  the  bankrupt  in  the 
hands  of  the  assignee.  In  re  Bigelow  et  al.,  2  B.  IL  371;  s.  c.  3  Ben.  146; 
8.  c.  2  L.  T.  B.  41. 

Where  a  firm  is  In  bankruptcy,  $100  may  be  allowed  to  an  attorney  as 
compensation  for  preparing  the  Individual  and  partnership  schedules.  In 
re  Andrews  &  Jones,  11  B.  IL  59;  »,  c.  22  Pitts.  L.  J.  41. 

Claims  Entitled  to  Priority.—  (I))  No  expense  for  litigation  can  be 
allowed  until  the  debts  entitled  to  priority  are  paid  in  full.  In  re  Jas.  M. 
Sawyer,  14  B.  R  241;  s.  c.  4  Cent.  L.  J.  470. 

The  priority  alio  wed,  by  section  34GG  attaches  to  a  penalty  incurred  in 
selling  matches  without  stamps.  In  re  Louis  H.  Rosey,  8  B.  R.  509;  s,  c. 
6  Ben.  137;  U.  S.  v.  Fisher,  2  Cranch,  358. 

The  right  to  priority  is  not  waived  by  proving  the  debt  This  section  in- 
troduced an  exception  from  the  general  rule,  and  leaves  to  the  United 
States  the  right  to  full  satisfaction  of  their  debts,  to  the  exclusion  of  other 
creilitoi-s.    Harrison  v.  Sterry,  5  Cranch,  289;  s.  c.  Bee,  244. 

An  assignment  which  was  made  under  circumstances  that  make  it  void 
under  the  bankruptcy  law,  is  no  bar  to  the  claim  of  the  United  States 
to  iiriurity.     Ibid. 

AVhei-e  the  I'nited  States  holds  a  claim  against  a  firm  of  which  some 
of  tlie  partners  are  aliens,  it  may  claim  priority  of  payment  out  of  the 
estate  of  the  resident  individual  partners  without  first  resorting  to  the 
partnership  effects.  Lewis  v.  U.  S.,  14  B.  R.  G4;  s.  c.  13  B.  R  33;  s.  c.  2  W. 
N.  31 :  s.  c.  32  Leg.  Int.  371. 

Tlie  United  States  is  entitled  to  priority  of  payment  without  regard  to 
the  form  of  the  indebtedness.  Lewis  v.  U.  S..  13  B.  R.  33;  14  B.  R.  (>4;  s.  c. 
92  U.  S.  (518. 

Tlie  United  States  need  not  exhaust  collaterals  held  by  it  before  claim- 
in;^'  pri(jrity  of  payment  out  of  a  baul^rupt  estate.     Il)id. 

The  Ignited  States  is  entitled  to  priority,  although  it  does  not  prove  its 
claims.     Ibid. 

If  a  party  purclinses  an  imported  article,  duty  free,  and  is  subsequently 
C(>mp(UI(^l  to  pay  tlic  duly  in  order  to  get  poss<^ssion  of  the  article,  he  is 
entitled  to  ])e  sul)rojrated  to  tlie  priority  of  the  United  States.  In  re  Kirk- 
land.  (Minse  ^:   Co..   14  R.  K.   130. 

A  party  wlio  pur<liase(i  an  imported  article,  duty  free,  and  was  com- 
pelle<l  to  i)ay  llie  duty  in  (Ji'der  to  get  possession  theivof,  is  entitled  to 
pricirity.  altluumli  lie  has  ]ir(ive«l  liis  claim  as  unsecured.  In  re  Kirklaud, 
Cliase  \-  Co..  14  1^  \l.  ir.T :  s.  r.  122  Pitts.  L.  .T.  207;  s.  c.  8  C.  L.  N.  410. 

U-)  A  State  may  cnme  into  the  bnnkrui)tcy  court  and  claim  taxes  due  to 
it,  hut  i1  can  not  be  compelled  to  do  so.  Stokes  v.  State,  9  B.  R.  101;  s.  c. 
4(i  (Ja.   411>. 

In  We<t  Viririnin,  tlie  Stat*-  Iims  a  prior  lien  on  all  realty  for  taxes,  ami 
the  iindtiiilitrd  riuht  to  enforce  it  to  the  prejudice  of  any  claim  due  to  a 
citizen,  jiltlionirh  sncli  lien  may  Ix'  subse<iuent  in  point  of  time.  If  the  lien 
is  for  a  debt  other  tlinn  taxes,  tlie  St;ite  is  not  enTithnl  to  any  preferenet* 
over  otiicr  crcdiiors  of  the  s;ime  class.     In  re  Brand,  3  B.  R.  324:  s.  c.  2 

L.  T.  i*».  »;»;. 
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The  failure  of  the  bankrupt  to  comply  with  his  covenant  to  pay  the  taxes 
assesaed  upon  the  demised  premises,  does  not  give  the  lessor  a  right  to 
claim  a  priority  upon  the  payment  thereof.  In  re  Parker  &  Peck,  6  Ben. 
280. 

Although  a  warden  who  has  given  bond  for  the  performance  of  his 
official  duties  deposits  money  received  from  the  State  in  his  official  char- 
acter, yet  the  State  is  not  entitled  to  priority  of  payment  out  of  the  estate 
of  the  bankrupt  bank.  .  In  re  Com  Exchange  Bank,  15  B.  K.  216;  s.  c.  9 
C.  L.  N.  431. 

(d)  This  section  does  not  refer  to  any  part  of  the  estate  derived  from  the 
sale  of  property  on  which  creditors  may  have  a  specific  lien.  Operatives 
can  not,  therefore,  claim  a  priority  over  lien  creditors  in  the  distribution  of 
such  a  fund.    In  re  William  McConnell,  9  B.  K.  387;  s.  c.  31  Leg.  Int  61. 

Where  the  fund  derived  from  the  sale  of  property  in  a  manufactory  is 
not  sufficient  to  pay  both  the  landlord  and  the  operatives,  they  will,  under 
the  laws  of  New  Jersey,  be  allowed  to  share  pro  rata.    Ibid. 

Ijal>orer8  employed  by  a  brickmaker  are  entitled  to  a  priority  under  this 
section.  A  party  who  has  taken  an  assignment  of  the  claims  of  several 
laborers,  as  security  for  money  advanced  by  him  to  them,  is  entitled  to 
demand  this  priority  on  each  claim  so  held  by  him,  and  the  balance  that 
remains  after  the  payment  of  his  advances  will  be  paid  to  the  laborers.  In 
re  8.  Brown,  3  B.  R.  720;  s.  c.  4  Ben.  142. 

A  claim  by  a  father  for  services  rendered  by  his  minor  son  as  an  opera- 
tive to  the  bankrupt  is  entitled  to  priority  to  the  amount  of  $50.  In  re 
Harthorn,  4  B.  R.  103. 

A  surveyor  of  wood  is  not  entitled  to  a  preference  as  an  operative  for 
his  services.    In  re  Blackman  Bros.,  6  G.  K  N.  18. 

If  the  claim  arises  under  an  entire  contract  for  the  labor  of  the  claim- 
ant and  the  services  lof  his  team,  it  can  not  be  apportioned,  and  the  claim- 
ant is  not  entitled  to  a  preference  as  an  operative.    Ibid. 

The  claim  of  an  apprentice  for  work  done  beyond  the  time  fixed  by  the 
master  as  reasonable,  under  an  agreement  for  a  specific  compensation,  is 
entitled  to  priority  as  the  claim  of  an  operative.  In  re  Steiner,  1  Penn  L. 
J.  368. 

The  claim  of  an  attorney  for  services  rendered  in  defending  a  suit  prior 
to  the  commencement  of  the  proceedings  in  bankruptcy  is  not  entitled  to 
priority.    In  re  Richard  Handell,  15  B.  R.  71. 

The  claim  of  an  attorney  for  services  rendered  in  preparing  the  petition 
and  scliedules,  and  filing  the  same,  is  not  entitled  to  priority.    Ibid. 

An  accountant  who  is  employed  as  an  expert  to  examine  and  straighten, 
the  books  of  the  bankrupt  is  entitled  to  priority.    In  re  Taylor,  15  B.  R.  95. 

If  the  general  creditors  agree,  the  assignee  may  pay  workmen  as  soon 
ajs  the  money  comes  to  hand  without  requiring  proof  of  their  claims.  In 
re  James  M.  Sawyer,  14  B.  R.  241;  s.  c.  4  Cent  L.  J.  470. 

(e)  This  is  limited  to  priorities  or  preferences  created  by  the  laws  of  the 
United  States.  It  does  not  extend  to  priorities  or  preferences  created  by 
the  laws  of  a  State.  In  re  Stuyvesant  Bank,  9  B.  R.  318;  s.  c.  10  B.  B.  399; 
s.  c.  49  How.  Pr.  133;  s.  c.  12  Blatch.  179. 
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An  agreement  that  a  creditor  shall  have  priority  of  payment  out  <^  tlie 
assets,  is  contrary  to  the  entire  spirit  and  pui'pose  of  the  statute,  and  is 
Invalid.     Ibid. 

The  surety  on  a  custom-house  bond  is  entitled  to  priority  of  payment  out 
of  the  estate  of  the  principal.  Mott  v.  Maris,  2  Wash.  196;  Ohampneys  v. 
Lyle,  1  Binn.  327. 

The  sui-ety  on  a  custom-house  bond  is  entitled  to  priority,  althou.^h  he 
paid  it  after  the  commencement  of  proceedings  in  bankruptcy.  Mott  v. 
Maris,  2  W«sh.  190. 

If  the  trustee  of  the  principal  in  a  duty  bond  receives  the  funds  of  the 
principal  and  then  mingles  them  Avith  his  own,  the  surety  can  not  claim 
priority  of  payment  out  of  the  estate  of  the  trustee  in  bankruptcy.  Pollock 
v.  Pratt,  2  Wash.  490. 

A  surety  upon  a  custom-house  bond  can  not  lay  an  attachment  In  the 
hands  of  the  asslgnoe,  for  Couj^ress  did  not  con.sider  the  same  person  in 
relation  to  the  siime  property  indifferently  as  the  assignee  holding  the 
property  adversely  to  the  bankrupt,  and  as  a  trustee  holding  It  under  and 
for  him.    Oliver  v.  Smith,  5  Ma.ss.  188. 

Taxes,  whctlier  Federal  or  State,  may  be  collecte<l  in  the  ordinary  way, 
l)ut  if  not  foIlectcKi,  and  the  property  passes  to  and  is  administered  1\v 
tlie  assignee,  the  taxes  are  then  entitled  to  priority  and  preference  under 
this  section,  l'.  S.  v.  Herron,  9  B.  R.  035:  s.  c.  20  Wall.  251;  s.  c.  1  A.  L.  T. 
(N.  S.)  27-i. 

Act  of  1898,  Cii.  5,  §  39.  Duties  of  Referees.— (a)  Referees 
sliall  (1)  declare  (livideiuls  and  j)rei)are  and  deliver  to  trustees  divi- 
dend sheets  sliowiiirr  Uie  dividends  declared  and  to  whom  payable: 
*     *     *     (4)  ^nve  notices  as  licrein  provided. 

Act  of  1S(;7,  S  '')1^)-^.  Whenever  a  dividend  is  ordered,  the  register 
sliall,  within  Ini  days  after  the  meeting,  i)re})arc  a  list  of  creditors 
entitled  io  dividend,  and  shall  calculate  and  set  opposite  to  the 
name  of  each  (  reditf^-  who  has  ])r<)ved  his  claim  the  dividend  to 
which  he  is  entitled  out  ol*  the  n(4  ])roee(Mls  of  the  estate  set  a])art 
■for  dividend,  and  sliall  f(»rw'ard,  hv  mail,  to  everv  creditor  a  state- 
mcnt  of  the  dividend  to  wliieli  lie  is  entitled,  and  such  creditor  shall 
he  paid  hv  the  assiiiiiee  iu  Mich  manner  as  the  court  mav  direct. 

Statute  revised  — :\rareli  2,  INCT.  eh.  17(;.  ^  27.  14  Stat.  529.  Prior  Stat- 
ute    .  Ai>ril  4.  isco.  <li.  V.K  4;  '2'J.  l2  Slat.  29. 

Tlie  list  is  tlie  lisi  >hnw  u  Uv  Fenus  Xds.  .'32  and  8:5.  Anon..  1  B.  It  219; 
iu  re  .lolin  W.  iKau.   1   V>.   \l.  219;  s.  r.  1   F.  T.  B.  9. 

There  is  no  warrant  in  the  statute  U)V  payinj;  dividends  to  creditors  who 
lia\<'  net  ]ii-nved  lln'ir  claiins:  (lu  tlie  enutrary,  all  sections  on  tlie  subji^vt 
»'\]irrs<ly  or  by  necessary  iutcudmeut  n^ft^r  to  ereditni"S  who  have  verified 
their  debts  iu  the  ukhIc  required  by  law.   In  re  A.  W.  Uoyt,  3  B.  R.  55. 
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The  passing  of  the  order  of  diyidend  is  the  period  that  fixes  the  rights 
of  creditors  in  respect  to  that  particular  dividend.  CredltorB  who  prove 
their  claims  after  that  time  can  not  participate  in  the  dividend,  although 
the  proofs  are  made  previous  to  the  payment  of  the  money  out  of  the 
hands  of  the  assignee.  This  construction  is  the  only  one  that  can  give  con- 
sistency to  the  proceedings.  If  additional  debts  may  be  brought  into  the 
computation,  no  pro  rata  can  ever  be  fixed,  as  it  would  be  subject  to  Inces- 
sant fluctuations  and  renewals.  In  re  Edmund  H.  Miller,  1  N.  Y.  Leg. 
Obs.   180. 

Act  of  1898,  Ch.  7,    ♦    ♦    *    §  66.    Tlnclaimed    Dividends.— 

(a)  Dividends  which  remain  unclaimed  for  six  months  after  the  final 
dividend  has  been  declared  shall  be  paid  by  the  trustee  into  court, 
(b)  Dividends  remaining  unclaimed  for  one  year  shall,  under  the 
direction  of  the  court,  be  distributed  to  the  creditors  whose  claims 
have  been  allowed  but  not  paid  in  full,  and  after  such  claims  have 
been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt:  Provided, 
That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may 
have  one  year  after  arriving  at  majority  to  claim  such  dividends. 

A  dividend  duly  made  and  filed  in  court  can  not  be  disturbed  except  for 
some  error  committed  by  the  register,  apparent  from  his  memoranda  and 
papers  on  file,  existing  at  the  time  of  or  prior  to  the  making  of  the  divi- 
dend.   In  re  B.  K.  Smith,  15  B.  R.  97. 

A  register  ha^  no  power  to  vacate  or  reopen  a  dividend  for  the  purpose  of 
paying  a  daim  which  was  not  proved  and  filed  or  presented  prior  to  the 
dividend  meeting.    Ibid. 

A  register  has  no  power  to  vacate  or  reopen  a  dividend  for  the  puriwse  of 
paying  a  claim  for  services  rendered  to  the  assignee,  which  was  not  pre- 
sented at  the  dividend  meeting.    Ibid. 

Every  creditor  who  proves  his  debt  is  entitled  to  a  dividend,  whether 
he  is  an  individual  creditor  or  a  creditor  of  a  firm  of  which  the  bankrupt 
was  a  member.    Tucker  v.  Oxley,  5  Cranch,  34;  s.  c.  1  Oranch  O.  O.  419. 

If  a  writ  of  error  is  pending,  and  a  bond  has  been  filed  to  stay  execution, 
no  dividend  can  be  paid  on  the  Judgment  until  the  writ  of  error  is  deter- 
mined, when  the  debt  will  be  ordered  to  be  paid  or  expunged,  or  further 
suspended,  as  shall  be  Indicated  by  the  exigencies  of  the  judgment  on 
the  writ  of  error.    In  re  Daniel  Sheehan,  8  B.  R.  345. 

Where  only  one  creditor  has  proved  his  claim,  he  is  entitled  to  be  paid 
in  fuU,  if  there  is  enough  for  that  purpose;  if  there  is  not  enough,  he  takes 
the  whole.  In  re  Haynes.  2  B.  R.  227;  s.  c.  1  L.  T.  B.  121;  in  re  James,  2 
B.   R.   227;   s.   c.    1  L.   T.   R   121. 

If  there  is  a  surplus  fund  after  payment  of  all  the  debts  of  a  bankrupt 
bank,  the  holders  of  its  bills  may  be  aUowed  Interest  from  the  date  of 
the  adjudication.  In  re  Bank  of  North  Carolina,  10  B.  R.  289;  s.  c.  12  B.  B. 
129. 
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If  the  assets  are  more  than  sufficient  to  pay  all  the  claims  in  full  that 
haye  been  proved  against  the  estate,  interest  may  be  allowed  up  to  the 
day  of  the  payment  of  the  claims  respectively.    In  re  Eidwaxd  Ha^ran.  10 

B.  R.  383;  in  re  R.  M.  &  S.  R.  Town,  8  B.  R.  40. 

After  a  dividend  has  been  declared,  an  attachment  of  the  sum  due  to  a 
creditor  may  be  laid  in  the  hands  of  the  assignee.  Decoster  v.  Llvermore, 
4  Mass.  101.  Contia,  In  re  Bridgman,  1  B.  R.  312;  s.  c.  2  Bw  R.  252;  Jackson 
V.  Miller.  9  B.  R.  143;  s.  c.  6  L.  T.  B.  95. 

The  assignee  in  an  action  to  recover  a  dividend  can  not  deny  the  au- 
thority of  the  court  to  declare  the  dividend.    Gulick  v.  Mclver,  3  Cranch  C. 

C.  650. 

Unclaimed  dividends  can  not  be  turned  over  to  the  bankrupt  so  long  as 
any  creditonu  remain  unpaid  and  choose  to  insist  upon  payment  In  re 
Peter  Blight,  1  Tenn.   L.  J.  225. 

If  dividends  remain  unpaid  they  will,  after  a  certain  time,  fall  Into  the 
general  fund,  and  a  new  dividend  may  be  made.    Ibid. 

If  the  holder  of  a  note  which  is  indorsed  by  two  persons  receives  pay- 
ment in  full  from  the  second  indorser,  and  subsequently  accepts  a  dividend 
from  the  estate  of  the  second  indorser,  he  must  be  considered  as  holding 
such  dividend  for  the  use  of  the  second  indorser.  Self  ridge  v.  Gill,  4  Mas:s. 
95. 

Where  a  balance  remains  in  hand,  after  paying  all  the  creditors  who 
have  proved  their  claims,  it  should  be  held  for  those  who  have  failed  to 
prove  their  claims.  In  re  Ilaym^s,  2  B.  R.  227;  s.  c.  1  L.  T.  B.  121;  in  re 
James,  2  B.  li.  227;  s.  e.  1  L.  T.  B.  121. 

After  tlie  debts  are  paid,  the  assignee  is  trustee  for  the  bankrupt;  and 
the  di'bts  an:  those  wlilch  bavo  luen  duly  proved  to  be  such.  The  balance 
that  remains  after  such  dcbis  arc  paid  may  be  given  to  the  bankrupt. 
Stcevens  v.  Karlcs.  2.j  Mich.  40;  in  ro  A.  W.  Hoyt,  3  B.  R.  55:  in  re  Lathroi* 
ct  al.,  5  r>.  II.  \'A;  s.  c.  5  Ben.  11)0;  Stceue  v.  Aylesworth,  18  Conn.  244;  Crom- 
well V.  Couic^i-yb,  7  Ala.  4i>S. 

xVn  oiuissiou  of  i»r(ii>crty  froi»i  the  schedule  Avill  not  estop  the  bankrupt 
or  his  hcir.s  Ironi  claiuiin.j:  any  title  or  interest  in  it.  Steevens  v.  Earles, 
25  Mi<-h.  40. 

It  can  iii.ilvc  no  special  dilTeroncc  whether  the  rights  of  the  assignee  are 
rcgardcMl  as  innvcrs  or  trusts.  In  most  n»spects  they  are  quite  analogous 
to  the  former.  I'n<lcr  the  statute,  the  rights  of  the  bankrupt  to  what  re- 
mains to  l»im  as  sumlus  is  the  same  in  either  case,  whether  regarded 
as  the  residuum  of  a  trust  or  as  a  title  discharged  of  the  burden  of  a  power 
of  dis[iosal.  Tlic  statute  makes  no  i)rovision  for  a  reconveyance,  and 
witlutut.  it  tlie  title  to  land  tliat  remainetl  undisi>osed  of  Jifter  the  termiuii- 
li(»n  of  tlie  i)roce<'(lini,^s,  and  tlie  paymeni  of  all  expen.ses.  and  all  the  claims 
that  have  Ikhmi  ])rov('(l.  vests  in  the  hanlvrupt,  because  the  estate  of  a 
trust(M»  who  receives  land  for  particular  purposes  terminates  when  they 
aro  fultilliMl.  SteevoDs  v.  Karles.  2.1  Mich.  40:  Colie  v.  Jameson,  13  B.  R,  1; 
s.  c.  ♦.;  N.  Y.  Supr.  :.«;('.;  s.  c.  11  N.  Y.  Supr.  2M. 

The  bankrupt  slnaild  lile  a  petit i<»n,  on  oath,  showing  his  reasons  to  be- 
lieve that  no  otliCL-  creditors  desire  to  prove  their  claims,  and  asking  to 
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have  the  fund  paid  to  him.  Before  such  a  payment  is  made  it  should  be 
shown  that  the  creditors  have  had  due  notice  of  the  proceedings,  and  an 
opportunity  to  prove  their  claims.  In  re  A.  W.  Hoyt,  SB.  R.  55;  in  re 
Lathrop  et  nl..  5  B.  R.  43;  s.  c.  5  Ben.  189. 

If  the  assignee  resists,  the  bankrupt  is  not  entitled  to  have  the  property 
turned  over  to  him,  although  no  debts  have  been  proved  against  the  estate» 
and  a  long  time  has  elapsed  since  the  filing  of  the  petition.  In  re  John  S. 
Wright,  6  Biss.  317. 

Whea  the  declaration  of  a  dividend  was  on  the  face  of  the  deposition  un- 
authorized, the  assignee  may  withhold  its  payment  In  re  Hugh  T. 
Herrick,  13  B.  K.  312. 

Act  of  1867,  §  5103.  If,  at  the  first  meeting  of  creditors,  or  at 
any  meeting  of  creditors  specially  called  for  that  purpose,  and  of 
which  previous  notice  shall  have  been  given  for  such  length  of  time 
and  in  such  manner  as  the  court  may  direct,  three-fourths  in  value 
of  the  creditors  whose  claims  have  been  proved  shall  resolve  that  it 
is  for  the  interest  of  the  general  body  of  the  creditors  that  the  estate 
of  the  bankrupt  shall  be  settled  by  trustees,  under  the  inspection  and 
direction  of  a  committee  of  the  creditors,  the  creditors  may  certify 
and  report  such  resolution  to  the  court,  and  may  nominate  one  or 
more  trustees  to  take  and  hold  and  distribute  the  estate,  imder  the 
direction  of  such  committee.  If  it  appears,  after  hearing  the  bank- 
rupt and  such  creditors  as  desire  to  be  heard,  that  the  resolution 
was  duly  passed,  and  that  the  interests  of  the  creditors  will  be  pro- 
moted thereby,  the  court  shall  confirm  it;  and  upon  the  execution 
and  filing,  by  or  on  behalf  of  three-fourths  in  value  of  all  the  credit- 
ors whose  claims  have  been  proved,  of  a  consent  that  the  estate  of 
the  bankrupt  shall  be  wound  up  and  settled  by  trustees  according 
to  the  terms  of  such  resolution,  the  bankrupt,  or  if  an  assignee  has 
been  appointed,  the  assignee  shall,  under  the  direction  of  the  court, 
and  under  oath,  convey,  transfer,  and  deliver  all  the  property  and 
estate  of  the  bankrupt  to  the  trustees,  who  shall,  upon  such  convey- 
ance and  transfer,  have  and  hold  the  same  in  the  same  manner,  and 
with  the  same  powers  and  rights,  in  all  respects,  as  the  bankrupt 
would  have  had  or  held  the  same  if  no  proceedings  in  bankruptcy 
had  been  taken,  or  as  the  assignee  in  bankruptcy  would  have  done 
had  such  resolution  not  been  passed.  Such  consent  and  the  pro- 
ceedings under  it  shall  be  as  binding  in  all  respects  on  any  creditor 
whose  debt  is  provable,  who  has  not  signed  the  same,  as  if  he  had 
signed  it,  and  on  any  creditor  whose  debt,  if  provable,  is  not  proved, 
as  if  he  had  proved  it.  The  court,  by  order,  shall  direct  all  acts 
and  things  needful  to  be  done  to  carry  into  effect  such  resolution 
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of  the  creditors,  nnd  the  trustees  eliall  proceed  to  ^ind  up  and  settle 
the  estate  under  the  direction  and  inspectiou  of  such  committee  of 

the  creditors,  for  the  equal  benefit  of  all  such  creditors;  and  the 
winding  up  and  eettlenient  of  any  estate  under  the  provisions  of 
this  section  shall  he  deemed  to  be  proceedings  in  bankruptcy;  and 
the  trustees  shall  have  all  the  rights  and  powers  of  assignees  in  bank- 
ruptcy. The  court,  on  the  application  of  such  tnistees,  shall  have 
power  to  summon  and  examine,  on  oath  or  otherwise,  the  bankrupt 
or  any  creditor,  or  any  person  indebted  to  the  estate,  or  kuoivn  or 
sus]ii,'cted  of  liaving  imy  uf  the  estole  in  liis  possession,  or  any  other 
person  whose  examination  may  be  material  or  necessary  to  aid  the 
trustees  in  the  execution  of  their  trust,  and  to  compel  the  attendance 
of  such  jiersons  and  the  production  of  liooks  aud  papers,  in  the  same 
manner  as  in  otber  jiroceedings  in  bankruptcy;  and  the  bankrupt 
shall  have  the  like  riyht  lo  apply  for  and  obtain  a  discharge  nfter 
the  passii^^e  of  sni'li  resolution  and  the  appointment  of  such  trustees 
aii  if  such  rewuliition  had  not  been  passed,  and  as  if  all  the  proceedings 
had  continued  in  tliii  manner  pro\"ided  in  the  preceding  sections  of 
this  Tille.  If  tlie  rosolutiim  is  not  duly  reported,  or  the  consent 
of  the  creditors  is  not  ilulv  filed,  or  if,  upon  its  filiug.  the  court  docs 
not  think  lit  lo  ap|]nive  tliiTcof.  the  iinnkni|it('y  sbal!  proceed  as 
if  no  resoliiliim  liad  heeu  jiiL-^Pcd,  and  the  court  ninv  make  all  neces- 
sary orders  for  resuming  the  proccudings.  Aud  the  period  of  time 
wliicii  T^hull  luivc  elu[iM'd  lii'tween  the  diite  of  the  resolution  and 
tiu-ilale  of  l]ie  onlcr  f-.r  re-uiiiin^  proceedings  ^ball  not  he  reckoned 
in  LMlciilating  iivrinil-  nf  lime  ])i-c.-cribed  by  this  Tillc. 

KratiiliTrvKi'il-MniTh  -.  IMIT.  cli.  ITii.  «  4:i.  14  Srnt,  .-^;S. 
Till.   iTi'ililiirs   iiiM.v   iiviiil   tli.Liisi.|vi.a   i>r   ili.>   |>n)visii.nB   i>f   Ihia   seotlon 
eiiliiT  !H  lln>  Mi-si  I'thK'  or  lit  any  lime  sii1w(|itent  Ui  ILe  first  lueetlug. 

iLl  IV  Ti>.-Bllir  .InllPs,  l!  H,  ii,  .7.1, 

l'ariiesi)i'i-lriii^-  ihr  roiifii-iiintion  iif  ilir>  i-esnlntlon  are  the  moTiUR  parties, 
atiil  .simnlil  srrve  ii\i]n-vs  in  sn|.|"irl  -if  tln'ir  rmiliim  .in  Itic  oiipoaiug  ijarticB. 
'rhi>  ir|i;iiisiiiL'  iKirlN's  iii.iy  ilii'ii,  in  mm,  F^irve  piijiiTs  in  iiiiiioslilou  tlierelo. 
Ill  ri'  .\iin>i-l.';iii  Willi'!'  rcii'.r  '■!.,(||  f.,.,  ::  Ii.  K,  ^Ki:  «.  c.  1  Beii.  r.2n. 

Til.'  Iiaiil.ni|it  III1I-.1  iM:tk.'  :illi.l;nrl  lli!i|  cicilil'Ta  (loMiiiil  tlmH--foTirtliii 
nf  ;i1l  111.'  il.'hiK  iii-.iviii   IriM'  -l-n-il  ilir  iliilmiTiUlieiit  of  llii-  IniBtrt'B.     It  is 

1 1'.i.'i'iiiiii  in  Hie  ini^t,,-  Hi;it   li,'  \<  :i  nOativr  iil'  111.'  Iiiinkrniil,  niul  In  o 

in.Mul"'riir  111.'  .■..tmiii ili:ii   h.'  Ii:i>  lu ui-  a  iiv.liK.r  liy  Itie  iinrrli.ise  ..f 

.-liiiiiK  II  is  an  ii,Mi|,..r,il.1..  ..l.i,rH,,(i  ih:ii  111.'  ini>t.-i'  is  .an-  .if  tlie  .■i.m- 
niilt..(.,  ivl.idi  .-..h-i-f-.  i.iil.i  ..r  iw:  Till-  .-i.tinii  i.f  till-  irasi.'e  wmiJd 
ii.'iin-.1ilv.f  ili,>i.|,|N.^iii,.ii  (.r  i|j...iilnr  iiii'iiil..T,  iiail  Ilicre  is  in  Slilistanoe  no 
ei.nnii'iirii'-    l)i  iv  Wiu.  siillni'll.  :;  1!.  K.  7.2':. 
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The  mere  fact  of  relationship  in  the  ninth  degree,  or  to  a  less  degree,  on 
the  part  of  a  proposed  trustee*  to  the  bankrupt,  or  to  a  creditor,  even  the 
largest  in  amount,  of  the  bankrupt,  or  to  a  proposed  member  of  the  com- 
mittee, or  on  the  part  of  a  proposed  member  of  the  committee  to  such 
creditor  or  to  the  bankrupt,  can  not  be  regarded  as  a  disqualification. 
Other  facta  may,  however,  concur  with  such  relationship  to  make  a  con- 
firmation iuiproper.  If  the  proposed  member  of  the  committee  has  a 
place  of  business  in  the  district  which  he  visits  daily,  the  fact  that  he 
resides  out  of  the  district  is  immaterial.  In  re  Zinn  et  al.,  4  B.  IL  436; 
s.  c.  4  Ben.  5()0;  s.  c.  40  How.  Pr.  461;  s.  c.  43  How.  Pr.  64. 

The  court  has  the  power  to  protect  the  interests  of  those  who  do  not 
vote  in  favor  of  the  resolution.  The  will  of  three-fourths  in  value  of  the 
creditors  who8>^  claims  have  been  proved,  is  not  to  control  in  respect  to  the 
claims  of  those  who  do  not  vote  for  the  resolution,  unless  the  court  sees 
that  the  interests  of  the  latter  will  be  promoted  by  carrying  the  resolution 
into  effect.  A.  trustee  who  ha^  obligated  himself  by  a  private  agreement  to 
wind  up  the  estate  for  his  own  benefit  and  that  of  the  signing  creditors, 
to  the  exclusion  of  the  nonsigning  creditors,  will  not  be  approved.  In  re 
Theodore  H.  Vetterlein.  €  B.  R.  518. 

A  person  who  has  boon  appointed  a  receiver  in  a  proceeding  in  a  State 
court,  which  is  voidable  under  the  bankruptcy  law,  can  not  be  a  trustee. 
If  he  is  to  account  to  the  bankruptcy  court  at  all,  he  must  account  to  the 
trustee  or  assignee  to  be  appointed  by  that  court  It  is  not  proper  that  he 
should  as  trustee  be  plaintiff,  and  as  receiver  be  defendant.  This  is  a 
positive  incompatibility  which  the  court  can  not  permit  one  of  its  officers 
to  ooctipy.  If  he  is  to  be  trustee,  he  must  look  to  the  bankruptcy  court 
alone  as  the  source  of  his  authority.  If  he  is  to  hold  and  administer  as 
receiver  under  the  State  laws  the  property  which  he  received  as  receiver, 
he  must  so  administer  it  without  looking  to  the  bankruptcy  court  for  any 
authority  or  direction.  If  he  is  to  administer  such  property  as  trustee,  he 
must  so  administer  it  without  looking  to  the  State  court  or  any  other 
court  but  the  bankruptcy  court  for  authority  or  direction.  In  re  Stuy- 
vesant  Bank,  6  B.  K.  272;  Piatt  v.  Archer,  6  B.  R.  465;  s.  c.  9  Blatch.  559. 

The  action  of  the  creditors  in  selecting  a  trustee  and  a  committee  is  a 
unit,  and  the  resolutions  must  be  confirmed  as  a  whole  or  not  at  all.  If  one 
of  the  proposed  committee  is  the  president  of  a  corporation  which  claims 
a  preference  that  is  disputed  by  other  creditors,  the  resolution  will  not  be 
approved.     Ibid. 

When  the  order  of  the  court  directs  that  a  conveyance  shall  be  executed 
by  the  bankrupt  and  the  assignee  to  the  trustee,  subject  to  the  approval 
of  the  court,  the  title  will  not  pass  until  the  conveyance  is  so  approved. 
Potter  V.  Wright,  1  W.  N.  637. 

The  title  vested  in  a  trustee  chosen  under  this  section  is  the  same  in  all 
respects  as  the  title  vested  In  an  assignee  regularly  appointed  in  proceed- 
ings in  bankruptcy.  In  re  David  B.  Williams,  2  B.  R.  229;  s.  c.  1  L.  T.  B. 
107.  113;  8.  c.  3  A.  L.  Rev.  374. 

When  a  trustee  departs  from  his  actual  duty,  and  volunteers  to  do  some- 
thing outside  of  his  duty  for  the  benefit  of  the  estate,  he  incurs  a  personal 
liabiUty.    Hallam  v.  Maxwell,  2  Cin.  136. 
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When  a  trustee  acts  bona  fide  in  the  discharge  of  a  duty  imposed  upon 
him  by  law,  he  does  Dot  incur,  at  least,  a  primary  personal  liability.    Ibid. 

The  bankrupt  may  be  examined  by  a  creditor,  although  the  proceedings 
have  been  superseded  by  the  appointment  of  a  trustee.  In  re  Jay  Ck>oke 
&  Co.,  10  B.  B.  12(k 

The  intent  and  efiPeet  of  this  section  are  that  all  the  ordinary  processes 
and  proceedings  under  the  act  are  for  the  time  being  absolutely  superseded 
and  suspended,  excepting  so  far  as  such  processes  and  proceedings  are  re- 
tained by  express  words  or  necessary  implication.  In  re  Trowbridge,  9 
B.  R.  274. 

The  power  and  jurisdiction  of  the  court  are  retained  over  the  proceeding, 
in  order  that  it  may  interfere  whenever  it  may  become  necessary  for 
the  preservation  and  enforcement  of  the  rights  of  all  parties  concerned. 
Tlie  trustee  and  committee  liave  full  power  to  arrange,  and  by  mutual 
agreement  to  adjust  everything  relating  to  the  settlement  and  winding  up 
of  the  estate,  but  they  can  not  adjudicate  or  decide  ajQy  disputed  matter. 
They  have  no  judicial  powers.    Those  are  all  reserved  to  the  court     Ibid. 

A  creditor  who  proves  his  claim  before  the  selection  of  a  trustee  and 
committee,  thereby  establishes  his  right  prima  facie  to  participate  in  the 
distribution  of  assets  under  tliot^e  proceedings.  If,  in  such  a  case,  the 
claim  is  disputed,  tlie  only  way  in  which  the  dispute  can  be  adjudicated 
is  Ijy  an  application  to  the  court  to  expunge  or  abate  the  claim,  in  which 
application  the  trnst^n?  must,  of  couree,  be  the  moving  party.    Ibid. 

The  trustees,  under  direction  of  the  committee,  may,  if  so  ordered  by 
tlie  court,  proceed  to  settle  the  estate  just  as  if  there  had  been  no  adju- 
dication of  bankruptcy,  and  the  bankrupt  was  managing  his  own  affairs, 
taking  care  always  to  secure  le^al  protection  to  each  of  the  creditors.  If, 
imder  sucli  a  g<^ueral  order,  the  interposition  of  the  court  is  needed  for 
the  examination  of  witnesses  under  oath,  etc.,  application  therefor  may  l>e 
made  to  the  judpri*  or  register.  And,  if  made  to  the  judge,  he,  on  granting 
the  same,  will  order  the  examination  to  Ih^  had  l>efore  the  register  or 
otlierwise.  In  other  words,  whenever  the  trustees  and  committee  are  satis- 
lied  that  (lemniKls  an*  correet,  and  need  no  testimony  to  be  taken,  they  can 
allow  tli(»  same.  When  they  are  not  satistied,  the  demand  should  l>e  proved 
Ix^fore  the  re^'ister  on  notice  to  the  trustees.  They  can  dispose  of  assets 
and  settle  the  estate  without  especial  ordei-s  in  each  matter  before  them; 
keep  their  own  ae<ounts  and  records  of  their  proceedings:  have  the  aid 
of  the  rejrister  or  jud^^e  when  ntHMied,  and  finally  have  their  action  ulti- 
mately closed  by  the  formal  deer(v  of  tlie  court.  The  register  should  allow 
no  claims  except  siuli  as  are  <lispiited  or  are  submitted  to  him  for  decision 
by  the  trustees.  In  re  Darl^v.  4  B.  K.  211.  .309:  in  re  Zinn  et  al.,  4  B.  IL 
4'M\:  s.  c.  4  Hen.  r^iX)-,  s.  c.  A()  How.  Pr.  4j;1:  s.  c.  4.3  How.  Pr.  64:  in  re  Trow- 
l.rid^'e,  I>  U.  R.  271.  Contra,  in  re  Bakewell,  4  B.  II.  619;  s.  c.  2  L.  T.  B. 
212:  s.  ('.  IS  Pitts.  L.  J.  2SI>. 

If  a  claim  wliich  was  n(tt  proved  before  the  selection  and  appointment 
of  the  trustee  is  (lispute<l.  tlie  creditor  sliould  proceed  by  i>etition  directly 
to  the  eonrt.  s(^ttini;  foiMli  tlie  fact,  nature,  and  consideration  of  his  claim, 
and  prayiup:  for  leave  to  prove  the  same  and  for  its  allowance.    If  the 
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facts  stated  in  the  petition  make  out  a  prima  facie  case,  the  court  will 
make  an  order  requiring  the  trustee  to  answer  the  same.  Upon  the 
coming  in  of  the  answer,  the  court  will  proceed  by  reference  to  take  proofs 
or  otherwise  to  a  final  disposition  or  determination  of  the  matter  as  may 
be  deemed  most  expedient    In  re  Trowbridge,  9  B.  R.  274. 

By  providing  that  over  the  settlement  and  distribution  the  committee 
shall  have  the  direction,  the  statute  has  withdrawn  control  over  them 
from  every  other  power,  and  to  that  extent  has  superseded  the  ordinary 
proceedings  in  bankruptcy.  The  ordinary  proceedings  are  intended  to  be 
summary.  Such  hurried  settlement  of  estates  is  sometimes  prejudicial  to 
the  interests  of  the  creditors;  for  this  reason  the  power  to  administer  the 
estate  is  given  to  certain  representatives  of  the  creditors.  The  district 
court  can  not,  therefore,  direct  the  calling  of  a  meeting  for  purposes  of 
distribution.  In  re  Jay  Cooke  &  Co.,  11  B.  IL  1;  &  c.  31  Leg.  Int  357;  s.  c. 
1  Cent.  L.  J.  580;  s.  c.  22  Pitts.  L.  J.  59;  s.  c.  1  W.  N.  51. 

If  the  committee  exercise  their  discretion  mala  fide,  they  may  be  con- 
trcAled,  but  in  the  absence  of  fraud,  their  direction  to  the  trustee  in  regard 
to  the  settlement  of  the  estate  is  conclusive.  Certainly  the  discretion 
vested  in  them  can  not  be  controlled  by  any  meeting  of  creditors  called 
after  their  appointment.    Ibid. 

Where  a  creditor  has  been  guilty  of  unreasonable  delay  in  preparing 
his  claim  for  proof,  the  court  will  not  restrain  the  trustee  trojfn  declaring 
a  dividend.  Gibson  v.  Lewis,  11  B.  R.  247;  s.  c.  32  Leg.  Int.  22;  s.  c.  9 
Pac.  L.  R.  75. 

If  a  creditor,  who  has  not  proved  his  debt,  has  a  lien  on  certain  stock 
in  the  hands  of  the  trustee,  he  may  be  restrained  from  disposing  of  that 
stock  until  the  claim  can  be  proved.     Ibid. 

The  committee  are  entitled  to  compensation  for  their  services.  In  re 
Treat,  10  B.  R.  310. 

The  compensation  of  the  committee  should  be  limited  to  such  an  amount 
as  will  afford  a  reasonable  compensation  for  the  services  required  and 
rendered  to  a  person  of  ordinary  standing  and  ability  competent  for  such 
duties.    Ibid. 

The  estate  in  the  hands  of  a  trustee  is  not  liable  for  the  register's  fees 
incident  to  a  second  general  meeting  of  creditors.  In  re  Richard  H.  Hins- 
dale, 12  B.  R.  480;  s.  c.  6  Ben.  231. 

Act  of  1898,  Ch.  3,  §  12.    Compositions^    when    Conflnned. — 

(a)  A  bankrupt  may  offer  terms  of  composition  to  his  creditors  after, 
but  not  before,  he  has  been  examined  in  open  court  or  at  a  meeting 
of  his  creditors  and  filed  in  court  the  schedule  of  his  property  and 
list  of  his  creditors,  required  to  'be  filed  by  bankrupts. 

(b)  An  application  for  the  confirmation  of  a  composition  may  be 
filed  in  fhe  court  of  bankruptcy  after,  but  not  before,  it  has  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority 
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in  amount  of  such  claims,  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority  and  the  cost  of  the  proceedings,  have  been  de- 
posited in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

(c)  A  date  and  place,  with  reference  to  the  convenience  of  the 
parties  in  interest,  shall  be  fixed  for  the  hearing  upon  each  applica- 
tion for  the  confirmation  of  a  composition,  and  such  objections  as 
may  be  made  to  its  confirmation. 

(d)  The  judge  shall  confirm  a  composition  if  satisfied  that  (1)  it 
is  for  the  best  interests  of  the  creditors;  (2)  the  bankrupt  has  not 
been  guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties 
which  would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its  ac- 
ceptance are  in  good  faith  and  have  not  been  made  or  procured 
cxce])t  as  herein  provided,  or  by  any  means,  promises,  or  acts  herein 
forbidden. 

(e)  Upon  tlic  confirmation  of  a  composition,  the  consideration 
shall  be  distributed  as  the  judge  shall  direct,  and  the  case  dismissed. 
Whenever  a  coni])()sition  is  not  confirmed,  the  estate  shall  be  admin- 
istered in  bankruj)tcy  as  herein  provided. 

§  13.  Compositions,  when  Set  Aside. —  (a)  The  judge  may, 
upon  the  application  of  jiartics  in  interest  filed  at  any  time  Avithin 
six  months  afttT  a  coniiiosition  has  l;)oen  confirmed,  set  the  same 
aside  and  reinstate  the  case  if  it  shall  be  made  to  ap])ear  upon  a  trial 
that  Traud  was  ])ractic(Hl  in  the  ju'ocuring  .such  composition,  and 
that  th(»  knowledtic  thereof  has  come  to  the  petitioners  since  the 
coniii'nialion  of  such  eonijjosition. 

Tli<»  r('u:istcr  liad  not  the  power.  ]»y  an  annouucemeut  beforehand,  to  fix 
a  limit  witliin  wlucli  cxaniinatiiin  of  tlu'  debtor  must  be  concluded,  without 
re.::.ird  to  tlie  r.ntnro  of  tlic  qiustions  s(nii;ht  to  1k^  put  or  the  interest  with 
which  the  s;niie  nrc  propounded.     In  re  TilTt,  17  R.  R.  421. 

ReTusal  of  one  ni(Mnl>er  of  a  linn  to  join  in  voluntary'  prooeetlinps, 
attend  and  be  exnniin<_Ml.  etc..  may  avcII  deprive  him  of  all  benefit  of  the 
composition:  but  uidess  the  refusal  or  ne;rlect  is  the  result,  of  fraud  ou 
part  of  tliose  partners  who  do  carry  on  the  proceedin^:s  it  is  no  reason  for 
avoidintr  tliosi*  proctcdln.iis  as  to  tliem.  In  re  Henry,  Cun'an  &  Co.,  17 
R.  K.  h;.*'. 

At  an  adjourned  eon. posit ii»n  meetinjr.  after  waitinp:  a  reasonable  time, 
creditor  was  allowed  to  eontiriue  his  examination  of  the  debtor  which  had 
been  taken  at  re:rularl\  adionrned  meetiu'Ts.  Sid)sc<p]ently  the  attorney 
for  anodh-r  ciTditor  .'ij^iieared  aii<l  asked  ])ermission  to  continue  an  exam- 
ination whleli  liad  been  previ(nisly  closed,  and  that  all  the  testimony  tiiken 
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at  Buch  nieetlujc  be  stricken  out;  which  was  denied.  It  appearing  that  his 
power  of  attorney  bad  been  revolted,  he  then  asked  permission  to  go  on 
with  tlie  examination  in  behalf  of  another  creditor,  which  was  also  denied. 
Held,  that  the  register  was  right  in  refusing  to  suspend  the  examination 
then  pending.  No  other  creditor  was  entitled  to  priority  at  that  time. 
In  re  Tifft,  17  li.  R.  OoO. 

The  attorney  asked  ix'rraission  to  examine  the  bankrupt  as  to  the  clr- 
cuniMnuccs  under  which  the  rerocation  of  his  power  of  attorney  had  been 
obtained,  which  was  refused.    Held,  no  error.    Ibid. 

Kcglstcr  refused  to  susi>end  examination  then  pending  until  the  ques- 
tions certified  by  him  could  be  decided.    Held,  no  error.     Ibid. 

An  inadvertent  mistake  in  amount  of  a  debt,  made  by  a  bankrupt  in  the 
schedule  filed  in  composition  proceedings,  will  not  avoid  the  composition. 
Beebe  v.  Pyle,  18  B.  R.  1152. 

It  matters  not  to  what  time  interest  on  a  debt  is  computed,  provided  the 
interest  on  all  the  debts  is  computed  to  the  same  time.    Ibid. 

At  the  meeting  of  creditors  to  take  action  on  a  resolution  of  composition, 
under  law  of  1807,  amended  by  act  of  1874,  the  register  had  no  power  to 
require  any  other  person  to  testify  except  the  debtor.  In  re  Dobbins,  18 
B.  R.  2(i8. 

In  composition  proceedings,  the  debtor  being  present  may  by  a  vote  of 
the  creditors  pi'esent  be  excused  from  examination  on  account  of  illness. 
In  re  Mllson  &  Greig,  18  B,  R.  300. 

If  a  claim  Is  disputed  on  its  merits  the  register  who  presides  at  a  com- 
position meeting  may  examine  and  pass  upon  it  subject  to  review  by  the 
court.    In  re  Keller  &  Goodhue.  18  B.  R.  331. 

Creditors  not  entitled  to  vote  upon  proposals  for  composition  without 
first  having  proved  their  debts.    In  re  Mathers  &  MofTett.  17  B.  R.  225. 

A  composition  which  provides,  in  addition  to  an  offer  of  money  in  de- 
ferred payments,  that  the  real  estate  which  the  bankruptcy  assignee  has 
acquired  shall  be  converted  into  money  for  the  use  of  the  creditors,  is 
proper.    In  re  Wronkow  &  Hogan,  18  B.  R.  81. 

Fact  that  security  provided  for  a  composition  does  not  certainly  secure 
the  full  payment  of  the  composition  and  does  not  make  the  composition  un- 
certain.   In  re  WMlson  &  Greig,  18  B.  R.  300. 

Under  the  law  of  1809,  as  amended,  it  was  held  that  where  a  composition 
was  only  two  per  cent.,  and  the  largest  creditor,  without  whose  vote,  if  she 
had  been  present,  it  could  not  have  been  passed,  was  strongly  opposed  to 
it,  and  owing  to  a  mlKdirectlon  of  the  note,  by  accident  or  design,  she  was 
not  present  to  vote,  there  was  also  a  doubt  as  to  right  of  one  of  the  con- 
senting creditors  to  vote.  Held,  that  the  composition  was  not  for  the 
liest  .interests  of  the  creditors;  that  there  wa£  a  formal  but  not  a  real  com- 
pliance with  the  requirements  of  the  law  as  to  consenting  majority  of 
creditors.    In  re  Spencer,  18  B.  R.  199. 

Objections  to  a  claim  of  a  creditor  on  ground  that  it  is  fictitious  or 
invalid  should  be  promptly  made,  and  can  not  be  raised  for  first  time 
upon  a  motion  for  confirmation.    In  re  Bloch,  18  B.  R.  328. 
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The  statute  allows  any  composition  which  is  satisfactory  to  the  requisite 
number  of  the  creditors  and  which  is  for  the  best  interests  of  all  con- 
cerned.   In  re  Purcell,  18  B.  R.  447. 

In  composition  proceedings,  when  objections  are  interposed  by  the 
minority  whose  claims  will  be  discharged  against  their  will,  it  Is  the  duty 
of  the  court  to  examine  those  objections  fully  and  carefully.  In  re  Keller, 
18  B.  R.  36. 

Under  the  repealed  law,  a  refusal  by  the  register  to  proceed  further  with 
the  examination  of  the  debtor  without  payment  of  his  fees  or  security,  full 
opportunity  having  been  given  to  make  such  payment,  or  deposit  security, 
before  closing  the  examination,  affords  no  ground  upon  which  a  creditor 
can  base  an  opposition  to  the  recording  of  composition.  In  re  Tifft,  18  B.  R. 
227. 

So  long  as  the  inventory  is  produced  before  the  register,  and  at  all  times 
made  accessible  to  the  creditor  for  the  purpose  of  examining  it,  or  the 
biinkrupt  in  respect  to  it,  the  creditor  is  not  prejudiced  by  a  refusal  of  per- 
mission to  take  a  €opy  of  it     Ibid. 

At  a  con  position  meeting  only  those  creditors  who  prove  their  claims 
are  competent  to  engage  or  take  iwirt  in  Its  proceedings.  In  re  Keller  & 
Goodhue,  18  B.  R.  331. 

It  Is  not  a  good  objection  to  a  comi^ositiou  that  the  schedules  stated  the 
real  estate  of  the  debtor  as  of  unknown  or  uncertain  value.  In  re  Welleis 
IS  B,  li.  525. 

Nor  is  It  a  good  objection  that  property  standing  in  the  name  of  the 
l)ankriipt's  wife  should  have  been  included  in  his  schedules,  and  should  o^ 
doomed  the  proix^rt.v  of  the  bankrupt,  where  the  facts  relating  thereto 
were  brou^iht  out  by  the  testimony,  and  considered  by  the  creditors  iu 
coming  to  the  conclusion  to  accept  the  coi.iposition.     Ibid. 

The  gcuenil  objection  that  tiie  estate  could  pay  more  is  not  one  that  will 
avail  unless  very  clearly  made  out,  an<l  unless  the  disparity  is  evident. 
Ibid. 

Altliou^ih  the  bankrupt  has  act(Hl  in  utter  disregard  of  the  rights  of  his 
(TiMlitora.  and  it  is  probable  that  ho  will  prolit  by  the  composition,  yet  if. 
looking  at  the  assists  ot*  tin*  estate,  it  is  apparent  that  the  interests  of  the 
creditors  will  lu*  better  promoted  l>y  the  composition  tlian  by  administering 
th(»  estate  in  lianl^ruptcy.  \hv  court  lias  no  alternative  but  to  confirm  tlie 
conipositlon.     In  re  Alli^i.  17  H.  M.  1.17. 

Where  it  ai)i)cars  that  tlie  creditors  can  receive  no  more  than  the  amount 
propos<'(l.  if  ordinary  administration  be  liad,  and  tliere  is  no  adecpiate  proof 
of    c<»lliision,    the    composition    sliotild    l)e    conlirmed.      In    iv    Keiler.    l.s 

15.  n.  ;u'i. 

Tlie  authority  of  a  liaidsniptcy  ctturt  u]um  the  submission  of  a  resolution 
(under  hiw  of  1ST  I)  of  conii'osition.  duly  accepted  and  confirme<l  by  tlie 
I't'duisile  nrimber  of  <reditorb.  is  not  limited  to  tln'  determination  of  a 
mat luiiia Ileal  result.  In  1h<'  absence  of  fraud,  acciilent  or  niistjike.  tlie 
detei-mination  of  the  creditors  is  Irnal  as  to  the  quantum  of  composition: 
bet  w'hcr..  Thi-oHiili  ])r<'ferciices  fraudulent  under  the  act.  injustice  lias 
clearly  l<een  done  lo  the  body  of  crcditurs,  the  ancient  maxiui  must  apply. 
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**  The  law  would  rather  tolerate  a  private  loss  than  a  public  evil/*  and  the 
court  will  not  lend  its  aid  to  the  relief  and  discharge  of  the  debtor,  and 
create  a  precedent  for  the  doing  of  that  which  the  bankruptcy  laws  were 
devised  to  prevent    In  re  Jacobs,  18  B.  R.  48, 

The  appellate  court  will  not  inquire  into  the  question  whether  the  com- 
position is  for  the  best  interests  of  the  creditors,  unless  specific  errors  in  the 
action  of  creditors  or  the  court  below  can  be  pointed  out  which,  if  sus- 
tained, would  change  the  Judgment.  In  re  Wronkow  &  Hogan,  18 
B.  R.  81. 

The  circumstance  that  there  is  no  security  given  for  the  payment  of  the 
composition  notes  is  merely  one  of  the  facts  to  be  considered  with  and  in 
the  light  of  all  the  other  facts  on  the  question  whether  the  composition  is 
for  the  best  interest  of  all  concerned.    In  re  Wilson  &  Greig,  18  B.  R.  200. 

The  question  as  to  the  time  within  which,  and  how  rapidly,  the  debtor 
can  pay  the  composition,  is  one  for  the  creditors  to  consider,  and  their 
judgment  will  not  be  reversed  unless  valid  reasons  for  so  doing  are  shown. 
Ibid. 

A  composition  was  for  twenty-five  per  cent,  payable  five  per  cent,  cash 
in  five  days  after  confirmation,  and  ten  per  oent  at  the  end  of  three  and 
six  mon1h:>  from  same  date.  Resolution  provided  that  upon  payment  of 
the  live  per  cent  the  property  should  revert  to  the  debtor.  It  appeared 
thnt  the  bankrupts  had,  with  full  knowledge  of  the  wrongful  nature  of 
their  act,  used  moneys  belonging  to  a  creditor,  without  his  conseoit,  which 
they  had  deposited  in  bank  in  their  own  name  as  a  special  deposit  for 
him.  Held,  that  the  arrangement  was  not  judicious  nor  reasonably  safe 
for  the  creditors.  A  person  proved  once  to  have  misappropriated  the  funds 
of  another,  fully  understanding  the  wrongful  character  of  the  act  is  unfit 
to  be  trustee  for  benefit  of  his  creditors.    In  re  Bloch,  18  B.  R.  328. 

A  corporation  in  its  managing  ofilcers  is  not  of  that  unquestionable  per- 
sonal and  business  character  that  it  would  be  reasonably  safe  to  trust  it 
for  three  years,  pending  the  deferred  payments  of  the  composition,  with 
the  property  on  which  creditors  had  a  hold;  and  composition  was  refused 
where  its  president,  who  was  also  its  treasurer,  had  used  the  funds  and 
credit  of  the  company  to  a  large  amount  for  his  own  benefit  and  had  re- 
signed ofiice  as  treasurer,  but  not  as  president,  after  his  defalcation  had 
been  discovered,  and  none  of  the  trustees  had  manifested  any  disposition  to 
pr.nish  him  or  compel  him  to  make  restitution,  but  had  settled  with  him. 
In  re  The  McNab  &  Harlin  Mfg.  Co.,  18  B.  R.  38a 

Under  law  of  1867,  it  was  held  that  the  mere  fact  that  bankrupt  had 
been  refused  a  discharge  for  a  cause  set  forth  in  section  5110,  Revised 
Statutes,  was  not  an  absolute  bar  to  a  composition.  In  re  Odell,  16 
B.  R.  501. 

A  composition  of  five  per  cent  sustained  where  there  appeared  to  be  no 
assets  of  any  value  and  no  probability  of  any  dividend,  though  the  assignee 
and  the  parties  were  acting  in  good  faith.    Ibid. 

The  court  will  not  hestltate  to  interfere  when  the  debtor  has  deceived 
the  creditors  into  a  vote  which  they  would  not  have  given  had  the  facts 
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been  honestly  and  fairly  bofoi*e  them;  nor  to  withhold  its  assent  to  the 
composition  if  it  is  satisfied  that  the  procetnlings  are  collusive,  although 
there  is  only  one  dissenting  creditor.  But  the  court  must  act  on  evidence, 
not  suspicion.    In  re  Keller,  18  B.  K.  3G. 

While  the  rights  of  the  minority  creditors  should  be  carefully  protecte<l 
against  all  unreasonable  acts  of  the  majority,  the  judgment  of  the  requi.'^ite 
majority  should  always  be  allowed  to  prevail,  unless  obtained  without 
sufficiout  cousideration  or  by  some  unfairness  or  undue  Influence.  In  re 
Wroukow  &  Ilogan,  18  B.  U.  81. 

On  the  (juestlon  whether,  the  composition  being  in  other  respects  fair 
and  just,  tlie  debtor  sliould  be  allowed  to  licep  his  property,  the  principal 
element  is  his  pei*soual  and  business  chaiucter.  In  re  Wilson  &  Greig, 
18  B.  R  3(K). 

It  is  competent  to  produce  any  creditor  and  prove  by  him  that  he  has 
been  induced  or  ]Mase<l  to  sign  tlie  i*esolution  by  any  false  statement  or  by 
any  evil  practici*  of  the  del)tor.     In  re  Keller  ■&  Cxoodliue.  18  B.  R.  331. 

Bnnlvruptcy  court  lias  a  right  to  and  will,  on  application,  enjoin  creditors 
liolding  uiisocnrcd  del)ts,  or  delits  in  respect  to  which  any  security  has 
been  surrendered,  from  harassing  tlie  debtor  as  long  as  this  composition 
proceeding  is  pending,  and  it  is  pending  until  the  time  allowed  for  making 
the  last  payment  has  expired.    In  re  Kicliard  II.  Hinsdale,  IG  B.  R.  550. 

A  provision  of  a  resolution  of  composition  to  effect  that  upon  delivery  of 
tlie  composition  notes  all  the  property  in  the  hands  of  a  voluntary  assignee 
of  the  banlirupt  sliall  be  delivered  to  them,  and  the  assignee  discharged 
from  responsibility,  is  wholly  nugatory,  so  far  as  it  puiiiorts  to  affect  the 
assigii(»e's  res[>onsibility.  or  tlie  rights  of  creditors  under  the  assignment, 
otherwise  tlian  :is  the  continuation  of  tlie  composition  and  release  of  the 
creditors'  clainis  by  i)Mynient  of  the  comiKJsition  may  nececsisarily  affect 
them.     In  re  llyinan,  is  B.  IL  LMU). 

CnnliiMnatii)!!  of  compositiou  dues  not  give  the  assent  of  the  court  to 
what  siicli  i)n>visi(tn  v:iinly  attempts  to  effect.     Ibid. 

Conlirniaiion  of  the  (•(Jinpdsition.  containing  provision  that  the  proceed- 
ings in  l»jinkriiptry  may  l)e  (listontiinieil  at  any  time  after  delivery  of  the 
notes,  (l<»es  not  l»ind  tlie  covirt  to  allow  sn<:h  discontinuance,  unless  sutR- 
cieiii  grounds  tlierefor  are  shown  to  exist  when  the  application  is  made. 
Ibid. 

A  provision  in  coniiKisiiinn  ngnu'inent  tliat  the  proceedings  may  be  dis- 
e(nitiniie(l  :it  an.\  time  wltliont  notice  to  tlie  creditors  is  to  be  treated 
merely  as  a  waiver  on  tlie  prirt  of  creditors  of  notice  of  an  applicaticm  to 
discontinue,  and  docs  imi  l>ind  the  conrt  to  grant  such  discontinuance. 
In  re  Tlic  McXah  iV-  llarlin  Mf'j:.  Co..  is  B.  U.  :'hS8. 

A\'licrc  iiy  tile  Icriiis  of  a  coinitositinn  it  is  provided  that  the  property 
and  bunks  of  tin*  banlu'iipi.  wliicli  lintl  l»ccn  lield  by  a  voluntai'y  assignee. 
sliniild  lie  rctunicil  it»  ilic  (lcl»i(>r>.  ci"c(rn(»rs  wlio  are  bonnd  by  the  composi- 
timi  will  lie  lii'ld  1.1  have  cnnsciitcd  to  siidi  transfer,  and  if  by  any  means 
sn«  h  lian»fei-  shall  In-  cffrctcd,  in  funhcrancc  of  tlie  terms  of  composition. 
iln'\  will  nui  lie  pci-iiiiitc(l  In  iimln  what  has  thns  been  done  with  consent. 
In  re  Kn-l-cr  .-t  al..  1^  15.  U.  .'IM. 
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Monejrfl  payable  nnder  a  composition  can  not  be  reached  by  attachment 
or  their  payment  obstructed  by  proceedings,  of  another  court,  the  object 
of  which  is  to  withhold  the  fund  from  the  creditor  entitled  thereto  for 
the  security  of  a  plaintiff  pending  the  litigation.  In  re  Kohlsaat  et  al.,  18 
B.  R.  570. 

Except  in  a  case  where  the  plaintiff,  in  action  against  the  creditors 
claims  title  to,  or  a  specific  lien  upon,  the  fund  in  question,  or  has  pro- 
cured the  appointment  of  a  receiver  who  has  succeeded  to  the  creditor's 
title,  the  bankruptcy  court  can  not  be  asked  to  suspend  or  deny  the  right 
of  the  creditor  to  receive  his  composition.    Ibid. 

A  delay  in  payment  of  composition  notes,  occasioned  by  legal  or  other 
difficulties,  will  not  ipso  facto  avoid  the  composition;  nor  will  a  failure 
to  pay  one  of  the  creditors  according  to  the  terms  of  comx)osition  work  a 
forfeiture  of  the  bankrupt's  rights  under  same  as  tx>  those  creditors  to 
whom  payment  has  been  punctually  made.    Ibid. 

A  resolution  of  comi>osition  was  adopted  in  this  case,  by  which  the  cred- 
itors agreed  to  accept  the  notes  of  the  new  firm,  to  be  composed  of  two 
members  of  the  old  firm  and  such  other  person  or  persons,  if  any,  as  they 
might  associate  with  them,  with  a  fresh  capital  of  at  least  $20,000,  which 
if  borrowed  should  not  be  withdrawn  until  the  composition  was  paid. 
The  new  firm  was  formed,  with  the  capital  required,  and  a  deed  of  release 
signed  by  the  creditors.  The  capital  which  had  been  borrowed  was  repaid 
soon  after.  The  first  and  second  installments  of  the  composition  were 
paid  by  the  firm,  but  not  the  third.  A  day  or  so  before  this  the  case  had 
been  dismissed.  Held,  that  the  dismissal  should  not  be  vacated,  and  the 
case  sent  back  into  bankruptcy,  because  (1)  creditors  of  the  new  firm  could 
not  prove  their  debts  or  be  paid  in  this  proceeding,  and  (2)  because  the 
remaining  partner,  himself  innocent,  lost  his  opportunity,  by  the  dis- 
charge, of  seeing  that  the  composition  was  fully  and  faithfully  carried  out 
In  re  Ewing  &  C5o.,  17  B.  B.  109. 

No  injunction  to  restrain  creditors  from  interfering  with  or  molesting 
the  bankrupt  can  be  granted  after  the  lapse  of  the  full  time  provided  by 
the  terms  of  composition. 

This  rule  is  applicable  to  a  case  in  which  the  bankrupt  has  put  in  his 
answer  in  a  suit  in  a  State  court  before  the  composition  could  be  set 
up  as  a  defense,  and  has  l)een  obliged  to  apply  for  leave  to  put  in  a  supple- 
mental answer  setting  up  the  composition  and  its  fulfillment,  where  he 
had  had  ample  time  to  apply  for  and  obtain  an  injunction  during  the 
pendency  of  the  composition  proceedings.  In  re  Nedenzahl  &  Marks,  17 
B.  R.  23. 

Where  notes  given  upon  a  composition  settlement  fall  due,  pending 
action  upon  a  petition  to  review  the  order  of  confirmation,  and  the  peti- 
tioners refuse  to  receive  payment,  the  money  must  be  paid  into  court  in 
order  to  absolve  the  bankrupt  from  liability.  In  re  Alfred  P.  Reynolds^ 
16  B.  R.  176. 

Under  such  droumstancee,  upon  a  subsequent  demand  of  payment  by 
the  creditor,  and  refusal  by  the  bankrupt,  the  former  is  entitled  to  a  sum- 
mary order  for  payment.    Ibid. 
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Notice  of  an  application  to  set  aside  composition  proceedings  should  be 
given  to  all  the  creditors,  as  well  as  to  the  debtor.  Ex  parte  Hajnlin,  in 
re  Brodt,  16  B.  R.  320. 

An  agreement  by  a  bankrupt  to  pay  a  debt  of  his  creditor  in  full,  if 
he  will  assent  to  his  discharge,  is  illegal  and  contrary  to  the  proTisJons  of 
the  act;  and  all  instruments  made  for  the  purpose  of  giving  it  effect, 
though  made  after  discharge  obtained,  are  tainted  with  the  illegality,  and 
can  not  be  enforced  by  a  court  of  equity,  though  executed  by  a  third 
party  without  i^nowledge  of  fraudulent  agreement.  Blasdel  v.  Fo^wler, 
17  B.   R.  412. 

In  banltruptcy  proceedings  where  the  question  is  one  of  the  exercise  of 
discretion,  laches,  when  coupled  with  injury  to  innocent  parties,  are  cir- 
cumstances of  controlling  weight.    In  re  Herman,  17  B.  R.  440. 

The  bankrupts  included  in  their  schedule  of  liabilities  the  special  capi- 
tal of  one  G.,  who,  under  the  articles  of  copartnership,  was  a  special  part- 
ner, but  who,  by  reason  of  failure  to  comply  with  the  statute  requiring 
the  special  partner's  capital  to  l>e  paid  in  cash,  was  in  fact  a  general 
partner.  Held,  not  to  be  a  fraudulent  statement,  as  the  other  partners 
then  supposed  him  to  be  a  special  partner,  and,  though  his  claim  agaim.t 
the  assets  as  such  spe<*ial  partner  would  be  postponed  to  those  of  other 
creditors,  it  was  properly  described  as  a  liability  as  they  then  understood 
it.    In  re  Henry,  Curran  &  Co.,  17  B.  R.  463. 

Act  of  18()7,  §  o103a  (June  22,  1874,  ch.  390,  §  17,  18  Stat. 
182).  That  in  all  cases  of  l)aiikru})tcy  now  pending,  or  to  be  here- 
after pending,  by  or  against  any  person,  whether  an  adiudication  in 
bankruptcy  shall  have  been  had  or  not,  the  creditors  of  such  alleged 
bankrupt  may,  at  a  nicotiiig  called  under  the  direction  of  the  court, 
and  upon  not  less  than  ten  days'  notice  to  each  known  creditor,  of 
the  time.  j)lacc,  and  ])n^J)o^e  of  such  meeting,  such  notice  to  be  per- 
sonal or  otherwise,  as  tlic  court  may  direct,  resolve  that  a  coInl)o^i- 
tion  jn-ojioscd  by  llie  (h'btor  shall  be  accepted  in  satisfaction  of  the 
(h'bts  due  to  tlicni  from  the  debtor.  And  such  resolution  shall,  to 
be  ()])era.tive,  have  Ixen  ])a>sed  by  a  maji^'ity  in  nunil)cr  and  three- 
fourths  in  value  (d'  the  creditors  of  tlie  debtor  assembleil  at  such 
meeting  either  in  peison  or  l)y  jiroxy,  and  ^hall  be  confirmed  by 
the  >ignatur(^s  tliereto  of  the  debtor  and  two-thirds  in  number  and 
one-half  in  value  of  all  the  ere<litors  of  the  diditor.  And  in  calcu- 
lating a  majority  Tor  the  jiurpose  (4  a  comi)osition  under  this  section. 
oi'rditors  A\hose  debts  aiiioniit  to  <Tinis  not  exceedinir  fifty  dollars  shall 
bo  rci'koncd  in  the  ninjoritv  in  \alue.  but  not  in  the  maioritv  in  num- 
bci-:  and  the  value  of  ihc  dcbi<  of  <eeured  creditors  above  the  amount 
(tf  >ueh  security,  to  be  dct i-rniincd  by  the  court,  shall,  as  nearly  as 
eireuui^lance>  adjiiit,  be  eainiaud  in  the  same  wav.     And  creditors 


Compositions.  615 

whose  debts  are  fully  secured  shall  not  be  entitled  to  vote  upon  or 
to  sign  such  resolution  without  first  relinquishing  such  security  for 
the  benefit  of  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satis- 
factory to  such  meeting,  shall  be  present  at  the  same,  and  shall 
answer  any  inquiries  made  of  him;  and  he,  or,  if  he  is  so  prevented 
from  being  at  such  meeting,  some  one  in  his  behalf,  shall  produce 
to  the  meeting  a  statement  showing  the  whole  of  his  assets  and 
debts,  and  the  names  and  addresses  of  the  creditors  to  whom  such 
debts  respectively  are  due. 

Such  resolution,  together  with  the  statement  of  the  debtor  as 
to  his  assets  and  debts,  shall  be  presented  to  the  court;  and  the  court 
shalljj  upon  notice  to  all  the  creditors  of  the  debtor  of  not  less  than 
five  days,  and  upon  hearing,  inquire  whether  such  resolution  has 
been  passed  in  the  manner  directed  by  this  section;  and  if  satisfied 
that  it  has  been  so  passed,  it  shall,  subject  to  the  provisions  herein- 
after contained,  and  upon  being  satisfied  that  the  same  is  for  the 
best  interest  of  all  concerned,  cause  such  resolution  to  be  recorded 
and  statement  of  assets  and  debts  to  be  filed;  and  until  such  record 
and  filing  shall  have  taken  place,  such  resolution  shall  be  of  no 
validity.  And  any  creditor  of  the  debtor  may  inspect  such  record 
and  statement  at  all  reasonable  times. 

The  creditors  may,  by  resolution  passed  in  the  manner  and  under 
the  circumstances  aforesaid,  add  to,  or  vary  the  provisions  of,  any 
composition  previously  accepted  by  them,  without  prejudice  to  any 
person  taking  interests  under  such  provisions  who  do  not  assent  to 
such  addition  or  variation.  And  any  such  additional  resolution  shall 
be  presented  to  the  court  in  the  same  manner  and  proceeded  with 
.in  the  same  way  and  with  the  same  consequences  as  the  resolution 
by  which  the  composition  was  accepted  in  the  first  instance.  The 
provisions  of  a  composition  accepted  by  such  resolution  in  pursuance 
of  this  section  shall  be  binding  on  all  the  creditors  whose  names  and 
addresses  and  the  amounts  of  the  debts  due  to  whom  are  showij  in 
the  statement  of  the  debtor  produced  at  the  meeting  at  which  the 
resolution  shall  have  been  passed,  but  shall  not  affect  or  prejudice 
the  rights  of  any  other  creditors. 

TNTiere  a  debt  arises  on  a  bill  of  exchange  or  promissory  note, 
if  the  debtor  shall  be  ignorant  of  the  holder  of  any  such  bill  of 
exchange  or  promissory  note,  he  shall  be  required  to  state  the  amount 
of  such  bill  or  note,  the  date  on  which  it  falls  due,  the  name  of  the 
acceptor  and  of  the  person  to  whom  it  is  payable,  and  any  other 
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particulars  within  his  knowledge  respecting  the  same;  and  the  in- 
eertion  of  such  iiartienlars  siiall  ho  deemed  a  suificient  description 
by  the  debtor  in  reppect  to  such  debt. 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement 
of  his  debts  may  be  corrected  upon  reasonable  notice,  and  with  the 
consent  of  a  general  meeting  of  his  creditors, 

Everj-  such  composition  shall,  subject  to  priorities  declared  in  said 
act,  provide  for  a  pro  rata  payment  or  satisfaction,  in  money,  to  the 
creditors  of  Kuch  debtor,  in  ])roportion  to  the  nmount  of  their  unse- 
cured debts,  or  tbeir  debts  in  respect  to  which  any  such  security 
sball  have  been  duly  surrendered  and  given  up. 

The  ]>ro\isions  of  an\  composition  made  in  pursuance  of  this  sec- 
tion may  be  euforcLd  1  \  the  court  nn  motion  made  in  n  simunary 
manner  bv  tia\  jtrson  itiltre-ted  and  on  ri'asouable  notice:  and  any 
di-nbt-du nci,  of  thi  onKr  of  tliL  court  made  on  such  motion  sliall 
be  dccmci!  to  he  »  imttmit  f  court  Rules  and  regulations  of 
court  nn\  U  made  in  rehtion  to  proceedings  of  composition  herein 
proMdcd  for  in  the  nmc  manner  and  to  the  same  extent  as  now 
provided  b^  la"    in  rclitifn  to  jr  ccchn,is  in  bankruptcy. 

If  it  alidl  at  an\  tinii  ijipt  ir  1 1  the  tourt,  on  notice,  satisfactory- 
evidence  and  hearing  tbiit  ii  (uup  m!i  n  under  ibis  section  can  not, 
in  cousKiucncc  rf  k^il  dillieul  i  •■  oi  for  any  PulTicient  cause,  pro- 
ceed withimt  injustice  or  undue  deliiy  to  the  creditors  or  to  the- 
debtor,  the  court  uiny  refuse  to  accept  iind  confirm  such  composition, 
or  may  set  tlie  same  iisi:le:  nud.  in  cillier  case,  the  debtor  shall  Imj 
prncet'ded  wilb  Ms  a  bankrupt  in  coiifoniiity  with  the  provisions  of 
Inw.  and  jirocei 'dings  may  be  had  accnrdingly;  and  the  time  during 
which  surh  cnniiiosition  t^hall  have  been  in  force  sbnll  not,  in  such 
ca.'JC.  he  comimtud  in  calculal  ing  periods  of  time  prescribed  by  said  act. 

Tills  section  slioiil,]  rncelyi'  a  siriM  construction,  hecause  it  \s  in  plain 
(liToiraliiiii  of  iriiiiiiinn  riiilil,  ll  coiii!"-ls  llii'  ilissi'ullne  niinnritv  of  crpdit- 
oYf  Iti  Hi'i'i'in  )\\<\  "I  iiiuih  (111  tlii'ir  rliiliii-^  lis  lUc  ilclilof  ami  ttic  n-iitiisiit' 
niajoi-il.v  <■'<■  III   u<  iv-.h^  iliiil  nil  sliall  n<'<v]ii.     Its  |ii-n visions.  Ilioivfoiv. 

i-li'iirlv  ami   iii;iil1i'i-iIv  iiiMinii.     In  vi'  Slil.-lii^.  '.'•  VI.  R.  "..12;  s,  c.  4  Com. 
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A  meeting  to  consider  a  composition  may  be  called  in  an  involuntary 
case,  although  the  petition  is  defective,  for  the  defect  does  not  afTect  the 
jurisdiction  of  the  court.    In  re  Morris,  11  B.  R.  443. 

When  an  application  is  filed,  an  order  will  be  made  directing  the  register 
to  call  a  meeting  and  give  the  proper  notices.  In  re  Michael  H.  Spades, 
13  B.  R.  72;  s.  c.  6  Biss.  448. 

An  order  referring  a  proposition  of  compromise  to  a  register,  should  re- 
quire him  to  report  whether  the  resolution  of  composition  Is  duly  passed 
at  the  first  meeting,  whether  it  has  been  confirmed  by  the  required  sig- 
natures, and  whether  the  terms  of  the  composition  are  for  the  best  inter- 
ests of  all  concerned.  In  re  Scott,  Ck>llins  &  Oow,  15  B.  Ri  73;  s.  c.  4 
Cent  L.  J.  29. 

If  a  firm  is  in  bankruptcy,  one  member  alone  may  make  a  proposition  of 
compromise,  for  the  word  "  debtor  "  means  any  one  or  more  of  the  debtors. 
Pool  V.  McDonald,  15  B.  R.  5G0;  s.  c.  0  C.  L.  N.  322;  s.  c.  2  C.  L.  B.  151. 

The  register  Is  an  ofiicer  of  the  court,  and  must  take  Judicial  notice  of  its 
Judgments  and  decrees.  In  re  Scott,  Collins  &  Co.,  15  B.  R.  73;  s.  c.  4 
Cent.  L.  ff.  29. 

The  register  should  keep  a  docket  and  minutes,  but  need  not  send  memo- 
randa to  the  court,  because  the  report  includes  them.  In  re  Benjamin  F. 
Spill  man,  13  B.  R.  214. 

The  course  of  proceedings  pointed  out  by  the  law  seems  to  be  for  the 
creditors  to  meet  and  discuss,  the  debtor  being  present  and  answering  all 
questions,  and  then  they  may  not  only  accept  or  reject  a  proposition  which 
was  made  and  filed  ten  days  before,  but  the  debtor  may  make  and  they 
may  accept  quite  a  different  proposition  from  that  which  he  came  prepared 
to  offer.  The  creditors  are  to  be  notified  of  the  time,  place  and  purpose  of 
the  meeting,  but  not  necessarily  of  the  precise  proposition  to  be  made. 
In  re  Haskell,  11  B.  R.  1G4;  s.  c.  9  Pac.  li.  R.  36;  s.  c.  1  Cent  L.  J.  531. 

Where  the  sworn  schedules  have  been  filed,  they  may  be  used  as  the 
written  statement    Ibid. 

The  testimony  of  the  debtor  given  at  the  meeting  constitutes  a  part  of 
his  statement.  In  re  Reiman  &  Friedlander,  11  B.  K  21;  s.  c.  13  B.  R.  128; 
8.  c.  7  Ben.  455;  s.  c.  12  Blatch.  502. 

The  Inquiry  may  he  made  by  any  person  entitled  to  inquire,  although  the 
other  creditors  object.    In  re  Morris,  11  B.  R.  443. 

The  examination  of  the  debtor  is  for  the  purpose  of  arriving  at  a  true 
exhibit  of  his  affairs,  and  the  inquiries  to  be  made  must  be  only  such  as 
will  l>e  In  furtherance  of  such  object  and  such  as  will  aid  in  determining 
whether  any  composition  at  all  ought  to  be  accepted,  or  the  terms  of  the 
one  which  ought  to  be  accepted.  In  re  Holmes  &  Lissberger,  12  B.  R.  86; 
8.  c.  49  How.  Pr.  142. 

If  any  creditor  desires  a  postponement  of  the  vote  until  after  examina- 
tion is  complete<l.  It  should  be  postponed.    Ibid. 

If  the  debtor  has  kept  books  In  his  business,  they  must  be  produced  on 
demand  of  any  Inquiring  creditor,  and  the  debtor  must  answer  all  Inquiries 
in  reference  to  any  entry  In  sucJi  books  which  bears  upon  the  question  of 
the  exact  condition  of  his  affairs.    Ibid. 
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The  course  of  examination  must  be  regulated  by  the  sound  discretion  of 
the  register.  The  taking  of  the  vote  may  be  postponed  to  a  definite  day  in 
order  to  allow  the  examination  to  be  completed.    Ibid. 

If  it  seems  necessary  that  time  shall  be  given  to  have  the  books  exam 
ined  by  an  expert,  the  register  must  regulate  the  matter  of  adjournment  la 
his  sound  discretion.     Ibid. 

When  the  books  have  been  previously  examined  by  a  committee  of  cred- 
itors, that  circumstance  is  entitled  to  consideration  on  the  question  of 
granting  time  for  a  further  examination  of  the  books.    Ibid.  ♦ 

The  examination  of  the  debtor  should  be  conducted  as  the  examination  of 
a  witness  is  conducted  in  court,  and  he  should  answer  the  inquiries  made 
of  him  by  an  examining  creditor,  and  do  no  more  until  the  examining  cred- 
itor has  closed,  after  which  he  may  of  his  own  volition,  or  in  answer  to 
inquiries  by  his  own  counsel,  make  such  explanations  as  are  relevflnu 
Tlie  examination  should  be  reduced  to  writing,  and  be  signed  and  sworn 
to  by  him.     Ibid. 

The  register  has  tlie  power  to  regulate  the  form  and  order  of  proceedings 
at  the  meeting,  and  to  decide  questions  that  ai'ise,  subject  to  review  by  the 
court.    Ibid. 

The  register  must  decide  who  are  entitled  to  vote,  and  in  respect  to 
what  amount  of  debts,  and  pass  upon  the  regularity  and  propriety  in 
form  of  the  proofs  of  debts  and  of  letter's  of  attorney.     Ibid. 

Creditors  must  prove  their  claims  in  order  to  vote  on  a  resolution  of 
composition.    In  re  Scott.  Collins  &  Co.,  15  B.  U.  73;  s.  c.  4  Cent.  L.  J.  20.' 

In  involuntary  proceedings  the  petitioning  creditors  on  whose  motion  an 
order  to  show  cause  hai>  been  issued,  need  not  prove  their  debts  anew. 
Ibid. 

If  the  children  of  one  partner  who  holds  a  firm  note,  as  their  guardian, 
are  sui  juris,  they  may  prove  the  debt  and  vote  thereon,  (Uthough  the  note 
has  not  been  indorseil  to  tlieni.     In  re  Bailey  &  Pond.  2  Woods,  222. 

A  married  woman  may  vole  for  and  sign  a  resolution  if  she  has  tlie 
authority  of  liei"  hiisl)and,  whether  it  is  exhibited  or  not.     Ibid. 

If  tlie  liusbjind  su]>se(niently  liles  an  attidavit  stating  that  his  wife  bad 
authui'iiy  to  vot<'  fur  aii<I  si.iiu  the  n^solutlon.  and  that  her  act  is  approved 
by  him,  this  rat  hies  and  validates  her  act.     Ibid. 

A  creditor  who  lins  bouL^it  up  claims  a^jaiust  the  debtor  may  vote  ou 
them  asiaiust  the  adoi)tiun  of  the  resolution.    In  re  Morris,  12  B.  R.  170. 

A  .secured  creditor  can  Ijc  admitted  to  vott*  only  on  the  excess  of  his  debt 
above  the  value  of  the  security.  In  re  Michael  H.  S^pades.  13  B.  R.  72; 
s.  c.  (»  Hiss.  44s. 

A  creditor  who  has  i)crs<»iial  security  may  vote  as  an  unsecured  creditor. 
Ibid. 

Wliere  a  partnersliip  ]>iop(isos  a  composition,  all  the  creditors,  botii 
l»arirrrs]iii)  .-ind  indiviihml,  luny  vole  without  any  classilication.  if  no 
olgecliou  is  iimde.  l)ut  if  oiu'  of  any  class  of  creditoi's  perceives  that  liio 
othrr  (ins-;  is  altuut  to  f(.r((>  an  unjusi  comi)usition  upon  him,  he  may 
(k-niaiul  a  Mparate  vuic.     Ibid. 
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If  the  voting  of  all  the  creditors,  both  partnership  and  individual,  works 
injustice,  redress  may  be  obtained  at  the  hearing  before  the  court  for  a 
ratification.    Ibid. 

The  word  "  creditor  "  means  all  who  have  debts  provable  in  bankruptcy. 
In  re  Trafton,  14  B.  R.  507. 

If  a  daim  is  in  dispute  the  .district  court  may  provide  for  its  liquida- 
tion, either  by  permitting  a  pending  action  to  be  prosecuted  to  judgment 
in  order  to  ascertain  the  amount,  or  by  ordering  an  inquiry  before  the 
court  itself.    Ibid. 

Where  the  letter  of  attorney  especially  authorizes  the  attorney  to  sign  a 
compromise  for  a  precise  sum,  and  the  attorney  has  but  a  ministerial  duty 
to  perform,  there  is  no  incompatibility  in  the  same  person  appearing  as 
attorney  for  the  debtor  upon  the  record,  and  also  aa  attorney  in  fact  au- 
thorized to  compromise  for  the  sum  named  in  the  power  of  attorney  itself. 
In  re  Weber  Furniture  Co.,  13  B.  R.  520;  s.  c.  13  B.  R.  559. 

When  an  attomey-at-law  appears  before  a  register  to  represent  a  person, 
he  is  to  be  accepted  as  such  attorney  unless  some  one  puts  him  to  proof, 
by  a  rule  therefor,  to  show  his  authority.  In  re  Scott,  Collins  &  Co.,  15  B. 
R.  73;  B.  c.  4  Cent.  L.  J.  29. 

If  a  person  who  Is  not  an  attorney-at-law,  desires  to  represent  another 
before  a  register,  he  must  show  a  formal  power  of  attorney.    Ibid. 

If  a  telegram  is  produced  revoking  a  power  of  attorney,  the  register,  if 
the  facts  justify  it,  may,  in  Ills  discretion,  suspend  action  until  proof  of 
the  revocation  and  new-  appointment  can  be  presented  to  him.    Ibid. 

The  proceedings  before  the  register  must  be  recorded  in  writing  as  they 
take  place  in  order  to  be  in  a  shape  to  be  reported.  In  re  Holmes 
&  Lissberger,  12  B.  R.  86;  s.  c.  49  How.  Pr.  142. 

In  the  expressions  "  in  calculating  a  majority,"  and  "  the  majority  in 
value,"  and  "  the  majority  in  number,"  the  word  "  majority  "  refers  to 
and  embraces  everything  previously  spoken  of  in  the  section  aa  a  result 
to  be  arrived  at  by  calculation.  It  embraces  the  "  majority  in  number  " 
of  the  creditors  assembled  at  the  first  meeting;  the  *' three-fourths  in 
value"  of  such  creditors;  the  "two-thirds  in  number"  of  all  the  creditors; 
and  the  "  one-half  in  value  "  of  all  the  creditors.  In  re  John  B.  Gilday,  11 
B.  R.  108;  s.  c.  7  Ben.  491. 

Creditors  whose  claims  do  not  exceed  $50  are  to  be  disregarded  in  com- 
puting the  majority  who  must  pass  the  resolution,  as  well  as  in  ascertain- 
ing the  number  of  those  who  are  required  to  sign  the  confirmatory  paper. 
In  re  Wald  &  Aehle,  12  B.  R.  491;  s.  c.  7  C.  L.  N.  26;  s.  c.  1  Cent  L.  J. 
531;  in  re  Michael  H.  Spades.  13  B.  R.  72;  s.  c.  6  Biss.  448. 

The  statute  means  that  in  making  the  calculation  to  see  whether  the 
two-thirds  In  number  of  all  the  creditors  have  signed  the  composition,  the 
creditors  whose  debts  do  not  exceed  $50  shall  not  be  reckoped  either  as  a 
part  of  the  whole  number  of  creditors,  or  as  a  part  of  the  necessary  two- 
thirds  in  number.    In  re  John  B.  Gilday,  11  B.  R-  108;  s.  c.  7  Ben.  491. 

Where  the  assets  are  undoubtedly  sufficient  to  pay  workmen  to  the 
extent  of  $50  each,  they  can  not  vote  on  the  question  whether  a  resolution 
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of  composition  shall  be  adopted  or  not,  except  to  the  extent  of  their  re- 
spective debts  above  $50.    In  re  O'Neil,  14  B.  R.  210. 

Creditors  who  are  not  fully  secured  need  not  be  reckoned  in  computing 
the  proportion  who  must  join  in  a  composition.  In  re  Aaron  Van  Anken, 
14  H.  K.  425. 

A  creditor  who  ha;s  an  attachment  issued  within  four  months  before 
the  commencement  of  proceedings  in  bankruptcy,  can  not  vote  at  a  com- 
position meeting.  In  re  Scott,  Collins  &  Co.,  15  B.  R.  73;  s.  c.  4  Cent. 
L,   J.   29. 

A  claim  for  damages  in  closing  up  a  store  in  order  to  force  a  settle- 
ment may  be  excluded  from  the  estimate  of  the  debts,  of  which  the  proper 
proportion  must  be  obtained  in  order  to  make  a  composition  valid,  if  the 
damages  have  never  been  assessed.    In  re  Bailey  &  Pond,  2  Woods,  222. 

After  the  rosolutiou  lias  been  adopte<l  it  must  be  confirmed.  This  pro- 
vision was  designed  to  protect  the  creditors  from  the  effect  of  a  resolution 
adopted  by  a  small  number  of  creditors  at  the  meeting.  A  reasonable  time 
may  be  given  to  secure  such  additional  signatures  as  may  be  required  lo 
coufirm  it    In  re  Michael  H.  Spades,  13  B.  R,  72;  s.  c.  6  Biss.  448. 

Tlie  confirmation  (►f  a  resolution  of  composition  need  not  be  made  at 
the  meeting  or  presented  to  the  register.  The  debtor  may  procure  it 
within  any  reasonable  time  after  the  meeting.  In  re  Benjamin  F.  Spill- 
man,  13  B.  R.  214. 

No  second  meeting  of  creditors,  as  such,  need  be  held  to  confirm  thf^ 
resolution  of  composition.  In  re  Si^-ott,  Collins  &  Co.,  15  B.  R.  73;  s.  c.  4 
Cent.  L.  J.  20. 

The  statute  does  not  contemplate  that  the  confirmatory  signatures  must 
necessarily'  be  attiu-lied  at  the  lii-><t  meeting.     Ibid. 

The  confirmatory  signatures  must  be  attached  at  or  before  the  heariui: 
fur  a  ratiliration.     Ibid. 

The  court  lias  a  discretion  to  accept  or  reject  the  composition,  as  may 
be  for  **  the  best  interests  of  all  concerned."  This  mean*s  the  best  inter- 
est at  tlic  rime  lu'iiii;-,  all  things  considered.  In  re  Haskell,  11  B.  R.  liVi; 
s.  c.   1    Cent.   L.  .1.   TuW:  s.  c.  9  Pac.   L.   It  30. 

At  the  liejiriiig  for  the  ratitication  of  the  resolution,  objections  can  ht* 
presented  as  t<»  llie  due  passing  of  the  resolution,  as  to  the  confirmatorv 
signatures.  i\\u\  as  to  what  is  for  the  best  interest  of  all  concerned.  In 
re  Scott,  Collins  iV:  ('f».,  IT,  U.  K.  7:\:  s.  c.  4  Cent.  L.  J.  2t:). 

None  but  unsecured  creditors  <'an  object  to  the  ratification  of  a  resoliition. 
Ibid. 

The  debtor  is  not  requinnl  to  appear  at  the  hearing  for  a  ratification  or 
snlmiit;  any  statements.     Ibid. 

Whei^'  no  evidence  outside  of  llie  stntenient  and  resolution  is  preseni<Ml. 
tlie  nsolniinn.  as  a  nearly  iniiA'«i's.'d  I'nie,  should  l)e  recorded.  The  only  e\- 
(M'l.tion  is  wlierr  i1  iiiaiiirestly  ai^pears  there  was  some  fraud,  accident, 
oi'  nnsi;il(e.  SiK-h  ;i  cim!  iiiii'iK  y  :i<  would  incline^  the  court  in  any  other 
c.i<e  (tf  <»rdin;iry  iii"ncn<'e  t«»  refuse  ex  iu<m"o  inotu  to  ]U*oeeed,  and  upon  no- 
tice to  all  particif  cuuccrncd.  rciiuirc  the  exceptional  aud  suspicious  cir- 
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cumstances  to  be  explained.    In  re  Weber  Furniture  Co.,  13  B.  R.  529;  s. 
c.  13  B.  R.  550. 

Where  no  fraud  appears,  the  duty  Is  cast  upon  the  objecting  creditors  to 
show  affirmatively  that  the  resolution  is  unwarranted,  and  the  court 
should  record  It,  unless  upon  notice  and  hearing  it  inquires  into  the  testi- 
mony which  shows  that  It  ought  to  be  rejected.  In  re  Weber  P^urniture 
Co.,  13  B.  R.  559. 

The  presumption  is  In  favor  of  the  resolution,  and  the  burden  rests 
u|>on  the  objecting  creditors  to  produce  the  testimony  to  show  that  it  ought 
not  to  be  recorded.  In  re  Weber  Furniture  Co.,  13  B.  R.  529;  a  c.  13 
B.  K  559. 

In  deciding  a  motion  to  confirm  a  resolution  of  composition,  the  court 
will  take  into  account  the  relations  of  the  creditors  favoring  the  compro- 
mise to  the  debtor,  and  the  relative  number  of  creditors  whose  individual 
opinions  are  expressed  in  person  by  the  resolution,  as  compared  with 
tho8'3  who  dissent    Ibid. 

Whether  a  great  or  small  number  of  creditors  assented  to  the  resolution 
is  only  a  circumstance  which  may  be  taken  into  consideration  in  con- 
nection with  others  in  a  doubtful  case  where  fraud  or  gross  inadequacy 
appears.    Ibid. 

A  resolution  can  not  be  defeated  on  the  mere  ground  that  by  the  defeat 
some  peculiar  benefit  may  accrue  to  the  objecting  creditor.  In  re  Scott, 
Collins  &  Co.,  15  B.  R.  73;  s.  c.  4  Gent  L.  J.  29. 

An  advance  in  the  percentage  is  demonstrative  of  the  fact  that  the  orig- 
inal proposition  is  not  for  the  best  interest  of  all  concerned.    Ibid. 

If  the  requisite  proportion  signed  a  resolution,  whether  the  claim  of  the 
bankrupt's  brother  be  counted  or  not,  the  resolution  will  be  ratified, 
although  that  claim  consists  of  debts  purchased  by  him  openly  and  with- 
out concealment.    In  re  Blaney  T.  Walshe,  2  Woods,  225. 

If  there  is  a  concealment  of  assets  or  a  failure  to  name  all  the  creditors^ 
this  does  not  necessartly  render  all  the  proceedings  void;  but  the  question 
is  for  the  determination  of  the  court.  In  re  Scott,  Collins  &  Co.,  15  B.  R. 
73;  8.  c.  4  Cent.  L.  J.  29. 

The  making  of  an  assignment  prior  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy  does  not  preclude  the  confirmation  of  the  composi- 
tion, for  the  composition  will  discharge  the  debts,  and  the  creditors  will 
then  have  no  claim  on  the  assigned  proi>erty  under  a  trust  which  is 
terminated.  Pool  v.  McDonald,  15  B.  R.  500;  s.  c.  9  C.  L.  N.  322;  s.  c.  2 
C.  L.  B.  151. 

Where  there  is  no  fraud  or  concealment,  the  omission  to  Include  an  asset 
In  the  statement  is  no  ground  for  refusing  to  confirm  the  resolution,  if  the 
creditors  were  fully  informed  concerning  It,  and  its  value  was  such  as 
would  not  reasonably  require  an  alteration  of  the  terms  of  the  oomposition. 
In  re  Reiman  &  Friedlander,  11  B.  R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455; 
8.  c.  12  Blatch.  502. 

A  resolution  cen  not  be  recorded  where  the  statement  of  assets  and  of 
debts  shows  that  the  requisite  proportion  of  creditors  have  not  confirmed 
it,  although  the  statement  is  inaccurate.    In  re  B.  C.  Asten,  14  B.  R.  7. 
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If  a  creditor  is  induced  to  vote  or  sign  by  any  unfair  means,  whether 
known  to  the  debtor  or  not,  his  vote  so  influenced  operates  as  a  fraud  on 
the  other  creditors,  and  makes  the  composition  voidable  by  any  of  them. 
In  re  James  M.  Sawyer,  14  B.  R.  241;  s.  c.  4  Cent  L.  J.  470. 

If  a  vote  is  influenced  by  the  expectation  of  advantage,  though  wltbont 
any  positive  promise,  this  can  not  be  considered  an  unbiased  vote.    lbi(L 

Knowledge  that  the  opposition  of  a  creditor  to  a  composition  has  been 
bought  off  must  be  imputed  to  the  debtor,  unless  there  is  clear  and  un- 
doubted evidence  against  it    Ibid. 

The  omission  of  the  court  in  a  voluntary  case  to  adjudicate  the  debtor 
a  bankrupt,  does  not  defeat  a  composition  made  before  such  adjudication. 
In  re  Aaron  Van  Anken,  14  B.  R.  425. 

Where  a  composition  is  made  before  adjudication,  the  mere  fact  that  the 
debtor  retains  the  possession  of  his  assets  is  no  ground  for  refusing  to 
ratify  it.     Ibid. 

A  provision  that  the  debtor  may  retain  his  assets  does  not  defeat  a 
composition,  for  it  is  surplusage,  and  on  the  application  of  a  creditor  a 
warrant  may  bo  issued,  notwithstanding  the  terms  of  the  provision.    Ihid. 

The  fact  tliat  the  debtor  has  preferred  a  creditor  does  not  necessarily 
prevent  the  ratification  of  the  resolution.  In  re  Haskell,  11  B.  R  1G4; 
s.  e.  1  C«ut.  K  J.  581;  s.  c.  9  Pac.  L.  R.  30. 

If  the  debtor  does  not  substantially  appropriate  all  his  property  to  pay 
his  creditors  pro  rata  by  offering  a  composition  which  will  pay  at  least  as 
much  as  such  property  can  pay,  or  can  reasonably  be  expected  to  pay,  then 
the  composition  is  not  for  the  l)est  interest  of  all  concerned,  and  can  not 
proceed  without  injustice  to  the  creditors,  and  will  not  be  confirmed.  In  re 
Keiman  &  Friodlander,  11  B,  R.  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c. 
12  Blatch.  5(12. 

In  the  absence  of  fraud  and  concealment,  the  question  for  the  court 
scfMiis  to  1h>  not  whether  the  debtor  mi.c:ht  have  offered  more,  but  whether 
his  I'state  will  pa.v  more  in  bankruptcy.  In  re  Morris.  11  B.  R,  443;  in  re 
Whipple,  11  H.  R.  r)2i. 

The  statute  clocks  not  intond  that  no  delator  can  compound  with  his 
crcdllors  uudrr  this  section,  who  would  not  be  a1)le  to  ol)tain  a  discharge. 
The  law  soon  is  to  liavo  it  v(m-.v  nnicli  to  the  re(iuisite  numl)er  and  amount 
of  creditors,  who,  it"  all  the  facts  are  l>efore  them,  may  decide  the  whole 
matter.  In  re  Haskell,  11  B.  K.  1<;4:  s.  c.  1  Cent.  L.  J.  531;  s.  c.  9  Pae. 
L.  R.  3({. 

A  couiposili<ni  providiiiix  for  a  payment  or  satisfaction  in  "money,"  i» 
placed  in  contradistinetinu  to  one  for  payment  or  satisfaction  in  property. 
It  (IrM's  not  previ^nt  \hv  ijaymcnt  of  the  money  in  installments.  A  couhh*^^" 
lion  leay  well  i>rovi(li^  for  snccc^ssive  payments  in  money  at  stated  future 
times,  but  if  so  ther»'  cnn  be  no  i^ood  reason  why  the  stated  payments  nu^y 
not  111'  evidenced  ])y  notes,  to  l)e  inchirsed  if  desired,  the  notes  beiu.sr  pay* 
;iMe  in  nu-ncy.  In  re  Keimnu  iV:  I'l-iedlander.  11  B.  R.  21;  s.  C.  13  B.  K- 
IJ^:  s.  c.  7  r»i'n.   ir..~;  s.  c.  IJ  r>lMt»h.  ."iirJ:  in  re  Lanjidon,  13  B.  R.  GO. 

A  rnnipesiiinn  whi'li  ]tro\ide<  for  a  ])aymeut  in  indorsed  notes  is  th^ 
fective  and  will  not  be  raiilied.     In  re  Laugdon.  13  B,  R,  60. 
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Although  a  reflolution  provides  literally  for  payment  in  indorsed  noteSp 
yet  it  will  be  ratified  if  it  can  be  construed  to  mean  a  payment  in  cash. 
In  re  James  T.  Hurst,  13  B.  R.  455;  s.  c.  8  C.  L.  N.  147;  s.  o.  3  Cent  L.  J.  78. 

When  tlie  notee  for  the  deferred  payments  are  to  be  indorsed,  the  reso- 
lution should  provide  for  ascertaining  the  satisfactory  character  of  the 
indorser,  either  by  naming  him  or  by  providing  for  his  being  definitely 
name<l.  In  re  Reiman  &  Friedlander,  11  B.  R.  21;  s.  c.  13  B.  IL  128;  s.  c. 
7  Ben.  455;  s.  c.  12  Blatch.  562. 

A  resolution  which  provides  that  the  payment  of  the  composition  shall 
be  secured  by  a  satisfactory  bond  to  three  persons  who  are  styled  a  com- 
mittee of  the  creditors  is  sufficient.  In  re  Solomon  Louis,  14  B.  R.  144; 
s.  c.  7  Ben.  481. 

A  resolution  of  composition  may  be  confirmed  although  it  does  not  pro- 
vide for  the  expenses  of  an  attachment,  if  there  has  been  no  first  meeting 
of  creditors,  and  no  appointment  of  an  assignee.  In  re  W.  D.  Clapp  & 
Co.,  14  B.  R  191. 

When  the  case  is  before  the  court  for  hearing,  the  court  may  refer  the 
matter  baclt  to  the  register  for  inquiry  as  to  any  particular  fact.  In  re 
Blaney  T.  Walsho,  2  Woods,  225. 

When  a  debtor  has  had  his  proposition  for  a  settlement  duly  considered 
and  passed  upon,  he  should  abide  by  the  decision  then  had,  and  not  be 
permitted  to  annoy  creditors  by  requiring  their  attendance  at  further 
meetings.    In  re  JklcDowell  &  Co..  10  B.  R.  430;  s.  c.  6  Biss.  193. 

The  court  should  afford  all  proper  facilities  for  correcting  mistalces  or 
enabling  the  parties  most  interested  to  carry  out  their  wishes.  Where  the 
failure  to  accept  the  offer  arose  from  a  failure  to  properly  instruct  the 
attorneys,  a  new  meeting  may  be  called.  In  re  McDowell  &  Co.,  10  B.  R. 
439;  a  c.  G  Biss.  193. 

A  defect  in  the  resolution  can  only  be  cured  by  an  additional  resolution 
passed  in  the  same  way  as  the  original  resolution.  In  re  Reiman  &  Fried- 
lander,  11  B.  IL  21;  s.  c.  13  B.  R.  128;  s.  c.  7  Ben.  455;  s.  c.  12  Blatch.  662; 
in  re  B.  C.  Asten,  14  B.  R.  7. 

A  second  resolution  varying  the  provisions  of  a  previous  resolution  can 
not  be  recorded  until  a  meeting  on  notice  to  all  the  creditors  is  called  in 
the  same  manner  as  on  the  original  resolution  to  inquire  whether  such 
second  resolution  has  been  passed  in  the  manner  directed  by  the  statute. 
In  re  Reiman  &  Friedlander,  11  B.  R.  21;  s.  c.  13  B.  R.  128;  s.  c  7  Ben. 
455;  s.  c.  12  Blatch.  562. 

No  further  recording  of  the  resolution  is  necessary  than  to  record  the 
decree  containing  the  resolution.  Smith  v.  Engle,  4  B.  R.  481;  s.  c.  9  C. 
L.  N.  46. 

Where  there  has  been  a  composition  in  an  involuntary  case  before  adju- 
dication, it  does  not  necessarily  follow  that  there  must  be  a  discontinuance 
upon  the  request  of  the  petitioning  creditors,  after  the  composition  has 
been  confirmed.  The  matter  must  be  regarded  with  reference  to  the 
status  of  the  property  in  each  case,  and  the  terms  of  the  resolution.  In  re 
Thomas  McKeon,  11  B.  R  182;  s.  c.  7  Ben.  513. 


624  The  Bankruitcy  Law. 

If  the  resolution  does  uot  provide  for  a  surrender  of  the  property  to  the 
debtor,  the  proiterty  will  not  be  surrendered,  it  there  has  beeu  au  adjuill- 
catioD  of  baDkruptcy,  until  the  terms  of  tim  cooipoiiition  have  been  coui- 
lilled  with.    Ibid. 

If  a  composition  is  accepted  In  an  Involuntary  case  prior  to  an  adjudW- 
tlon,  the  proceedings  may  be  discontinued  upon  tlie  consent  of  the  detiiur 
and  the  petitioning  eivdllors,  witliout  notice  to  other  creditors.    Ibid. 

The  meeting  for  Ihe  puiijowe  of  adding  to  or  varying  the  original  prvi>o- 
sltlon  is  one  to  follow  tlie  ■.■onlii-miiltuii  ami  record ing  Uiereof.  In  re  Si-oti, 
Collins  &    Vm..    i:,    II.    It.    7.'!;   s.   1.-.    4    LVi-.I.    1,.    J,    Lft>. 

If  ji  H  -  I,  ii  confineB  tb.-  se- 
cured i-iii!.  I  ■     i  .  ■•  .     ■_..    I  ■..  I    I  ,.   ■!■,,-  I  ■■!■  i!,'  .1,1 1-  I'roui  i>ersoual  liii- 

billly  foi'  tiju  .sfLUnd  licln.       lu  iv  J.   L.   Lyll^  i;   Co.,  U  B.  R.   4J7:  a.  o. 

24  ritts.  L.  J.  14:  s.  e.  :«  Leg.  Int.  Ml). 

If  II  comiiOHiliou  in  eulered  lulo  for  cash  pnymeuls  secureti  by  a  mort- 
gage on  real  cNiale,  the  ilislrlct  I'ourt  LaM  no  Juriailietiou  to  ivslroiu  a.  cri>d- 
llor  from  levying  au  esceuliou  on  pcrsounl  property,  although  the  name 
of  such  creditor  ivaa  [iroiiei'ly  plaii-d  on  IJie  list  of  ereditora.     Ibid. 

If  a  debtor  nfliT  the  adoiiliou  of  a  resolution  of  composition  imills  to 
plead  it.  he  Is  uol  enlilled  to  relief  ugaioil  the  Judgment  so  obtained  by  :iu 
injiincllon  from  the  district  court.    In  re  Samuel  B.  Tooker,  14  B.  R.  3-'i, 

A  coiuiHiKlilou  discharges  the  debts  of  those  creditors  whose  names,  ad- 
dresses, and  debts  are  placed  on  the  statement,  and  no  other  discharge  i« 
needed,  for  Ihe  ciiuiposltlon  Is  a  subslitule  for  the  ordinary  proceedluuf 
and  diac-hurge.  In  re  Aliiliuuse  lieehet.  !:■  B.  11.  'Ml;  &  c.  '2  Woods,  ITS:  fn 
re  Kulglit,  2  \V.  .N.  ■iVJ. 

ir  tile  name  am!  debt  of  a  creditor  were  iilnced  on  the  list,  the  eompn- 
siliou  win  bar  llie  il-'bt.  allliougli  llicn-  was  au  error  In  stating  ihe  amount. 
B,'uli.>  V.  r.vle,  1  Abb.  N.  I',  4V2. 

\   i-i'iuii'isiil.iii   will   mil    111'   I'llVi'tivo   lo  discharge  a   di'bior.   uuiesH  the 

riiM.iuiK  -.fsv I  u,Hiu  is  ac'luiilly  iKiid.    James  T.  Hurst,  i:i  B.  R.  4r.ri:  s.  i'. 

s  I'.  I..  N.  I  IT;  :;  rtiii.  1..  ,1,  7N:  iu  ri'  Rclniiiu  .\;  l-Liiiliauder,  :i  B.  R.  '^I: 
s.  <:  l:;  I!-  Ii.   I:js;  ^.  l:  7  Bi'H.  -i",;  s.  c.  tJ  Btnlch.  rnl2. 

WhiTi'  tbi'n-  is  ni>  ili'fect  lit  llii-  priici.'edings  for  a  couipo.utiou,  the  nd- 
tnlssiiin  III  a  iiisi'li:irge  in  evlileiiec  dues  uot  i.rejudii-i-  the  adver.ie  party. 
SmilJl  V.  lOugle.   I  H.  It.  -ISl:  s.  c.  !)  f.  I..  N.  4i;. 

A  deeisiiui  that  !i  iiiujicr  imiiiortiim  of  the  credilors  have  ^^>uli^ned  a 
resoluil :iu  uoi  ]»■  hni>i'M<  licit  in  a  collatiTal  action.     Ibid. 

A  ilHcislinL  iliiil  :\  P'^^Mlu1iou  wlilch  provides  fur  payment  in  notes  is 
vulid.  iri  itiucliisive  iu  a  i  .illiit.Tal  ai-iioii.     Ibid. 

If  111!'  .iiirisdiriiiiu  iif  ihi'  luinlii-upTcy  cniu'1  is  shown  to  have  altaehi'd, 
1lii>  siibsei|iicMl  |iriii'i'i"liiiu's  iii'c  pri'suiued  In  be  regular,  njid  its  decisions 
wlu'lliiT  crirrei'l  iir  uilici'n  l-^iv  iipoo  evn-y  iiuesliiin  pi'Operly  arising  iu  llie 

If  ihii  iiiiiii'c  In  ri'riliiiiis  •<(  ilii*  uLcrliug  to  consider  a  proposition  uf 
c(pUi|ii'(puiHi'  w;i-;  |irii|iii'ly  :;ni'ii,  1lii>  nuiliislon  lo  give  a  proper  and  siilli- 
ciciii  ii'iiiri'  111  till'  ii'i.rlitiirs  ui'  ilii'  lii'ariiiL-  to  determine  whether  the  resiilii- 
ticii   ha-   Imiii   |iin|.i'fly   jiris-iil,   iloi's   unt   ivniliT   ilu-  order  ratifying  the 
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A  resolution  of  composition  will  be  deemed  yalid  In  a  collateral  action, 
although  the  signatures  of  the  bankrupt  and  the  creditors  in  confirmation 
of  the  resolution  were  attached  to  a  separate  paper,  and  not  to  the  resolu- 
tion itself.    Ibid. 

Where  the  decree  requires  the  statement  of  debts  and  assets  to  be  filed, 
the  presumption  in  a  collateral  action  is  that  it  was  dene  as  directed. 
Ibid. 

Where  the  district  court  determines  that  a  statement  of  debts  sufficiently 
states  the  address  of  a  creditor,  the  decision  is  conclusive  in  a  collateral 
action.     Ibid. 

The  ratification  of  the  compromise  and  the  acceptance  of  payment  there- 
under do  not  satisfy  the  debts  in  the  sense  of  an  absolute  extinguishment 
for  all  purposes,  but  release  the  debtor  himself  from  all  further  liability 
thereon,  while  the  remedy  against  partners^  indorsers,  and  sureties  is  pre^ 
serred.  Mason  &  Hamlin  Organ  Co.  v.  Bancroft,  1  Abb.  N.  0.  415;  s.  c.  4 
Cent.  L.  J.  295. 

40 


DUTIES,  PROTECTION  AND   DISCHARGE  OF 
BANKRUPTS. 


Act  of  1808.  Cn.  ri,  §  7.  Duties  of  Bankrupts.— (a)  The  bank- 
rupt tshall  (1)  atttsnd  ike  tirst  meeting  of  his  creditorri,  if  directed 
by  the  court  or  a  ju(ige  thereof  to  do  ho,  and  the  hearing  upon  liis 
ajiplication  for  a  discharge,  if  filed;  (3)  comply  with  all  lawful  ordeH 
(if  the  (.oiirt;  (3)  examine  the  correctness  of  all  proofs  of  daims 
filed  against  his  estate;  (4)  execute  and  deliver  such  papers  as  ehall 
be  ordered  t>y  the  court;  (5)  execute  to  his  trustee  transfers  of  all 
his  projierty  in  foreign  countries;  ((i)  immediately  inform  his  truilw 
nf  any  atteuLpt,  by  his  creditors  or  other  jiersons,  to  evade  the  [to- 
visinns  of  this  Act,  coming  to  his  knowletlge;  (T)  in  case  of  any  person 
having  to  his  knowledge  jiroved  a  false  claim  against  his  estate,  ili^ 
close  that  fact  immediately  to  his  trustee:  (S)  prepare,  make  oath  M. 
and  file  in  court  witliin  ten  days,  unless  further  time  is  gniiuni. 
after  the  udjudicati<in,  if  an  involuutary  bankrupt,  and  \rith  llw 
petition  if  a  voluntary  bankrupt,  a  si-hedule  of  his  property,  showing 
the  amount  and  kind  of  jirojierty.  Ilie  Uication  thereof,  its  niotiey 
value  in  deiiiil,  jmi  a  lii-t  of  his  creditors,  showing  their  residenif*. 
if  known,  if  unknown,  llinl  fact  to  be  slated,  tlie  amounts  due  caeli 
.if  tiu'iii.  Wu-  iniisiilfTiilioii  tlicreiif.  the  security  held  by  ihein.  if 
iniy.  iind  a  ilaim  r..r  .-luh  e\citi]ilion^  a.-  lie  Ttiay  be  entitled  to.  all 
in  iri|ilii';ilr,  i,iu'  i  ii|.v  nf  nu.h  fur  the  cliTk.  one  for  the  referee.  anJ 
nik'    lor   ill.'   ini-l.r,  ' 

A.-T  -.1-  ISfi:.  S  :.l"-l.  Tl.o  bankrupt  ^liall  at  all  limes,  until  lii? 
di>c!iiirg...  b,-  Mil.j..i  1  1..  iln.  ..r.ler  of  tlie  .■ouit,  and  shall,  at  th.- 
exp.'nse  of  llir  .-Ind'.  .■x.'ciit.'  iill  proper  writings  and  iiistrumunlj. 
ami  do  ^ill  ii.l;-  n.jiiiivil  li\  \W  .-.iiin  f. nulling  the  a.ssigned  jiroportv 
..J-  f-l.-ili'.  ami  1.1  .d^ilil.'  til.'  a^-i^'tice  l.i  ilcmand,  recover,  and  rfirive 
Mil  !!),■  |.i..|..Tlv  ;.Ti.!  .-iMh-  ;l-^i^'nl'd.  wbcr.ncr  situated.  For  m^KTl 
..r  li'fii-^il  t.i  .ibi.y  any  m-.lcr  of  tli.>  court,  the  liankrnpt  may  l>v' 
. ■(.]!. mill. m!  ;iml  piiiii>lii>'l  a.-  fm'  a  contempt  of  court.  If  the  bunk- 
rupt  ii  Milliout  tin.'  district,  aud  unaUe  to  return  and  jKrionalb' 
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attend  at  any  of  the  times  or  do  any  of  the  acts  which  may  be 
required  pursuant  to  this  section,  and  if  it  appears  that  such  absence 
was  not  caused  by  willful  default,  and  if,  as  soon  as  may  be  after 
the  removal  of  such  impediment,  he  offers  to  attend  and  submit  to 
the  order  of  the  court  in  all  respects,  he  shall  be  permitted  so  to  do, 
with  like  effect  as  if  he  had  not  been  in  default. 

Statute  reviaed  —  March  2,  1867,  eh.  176.  «  26,  14  Stat  529.  Prior 
Stotute—  April  4.  1800,  ch.  19,  §§  21,  33,  2  Stat  27.  30. 

Bankruptcy  court  has  power  to  order  a  bankrupt  to  pay  over  to  the 
aasignee  sums  which  apparently  are  in  his  hands.  In  re  How,  18  B.  B. 
565. 

Under  law  of  1867,  bankruptcy  court  had  no  jurisdiction  over  property 
of  bankrupt  in  foreign  countries,  and  could  not  compel  assignment  thereof 
by  him.    Phelps  v.  McDonald,  16  B.  R.  217. 

Bankrupt  must  give  satisfactory  explanations  of  deficits  which  are 
shown  in  the  assets  of  his  estate,  or  pay  over  the  amount  thereof  to  the 
assignee.    In  re  Peltasohn,  16  B.  R.  205. 

Under  laws  of  Alabama,  if  bankrupt  fails  to  claim  his  homestead  exemp- 
tion in  his  schedules  he  must  be  deemed  to  have  waived  it  Steele  v. 
Moody,  16  B.  R.  558w 

Debtors  should,  in  preparing  their  schedules,  set  down  In  schedule  off 
liabilities  all  the  paper  that  they  may  be  liable  on,  with  proper  explana- 
tions in  regard  to  them.    In  re  Henry,  Curran  &  Co.,  17  B.  It  4G3. 

If  the  bankrupt  on  examination  admits  the  possession  of  property,  he 
must  clearly  account  for  the  same  to  the  satisfaction  of  the  oourt,  other- 
wise he  will  be  held  to  still  have  it  in  his  possession  and  to  be  able  to  hand 
it  over  to  his  assignee,  and  on  failing  or  refusing  to  account  in  a  reasonable 
manner  for  the  disposition  of  the  assets  which  are  traced  to  him,  he  may 
be  committed  for  contempt  In  re  Salkey  &  Gerson,  11  B.  Bi  423,  516; 
8.  c.  6  BJss.  269,  280. 

The  subjection  of  the  bankrupt  and  of  his  property  to  the  court  Is  not  for 
the  purpose  of  punishment  in  any  sense,  but  to  enable  the  court  to  en- 
force a  distribution  of  the  bankrupt*s  estate  according  to  the  provisions  of 
the  act,  and,  as  a  matter  of  necessity,  the  law  makes  the  bankrupt,  from 
and  after  the  first  preliminary  and  ex  parte  adjudication  upon  the  petition, 
subject  to  any  and  all  orders  that  may  be  deemed  necessary  under  the  act 
to  secure  such  distribution  to  the  creditors.  In  re  Bromley  &  Oo.,  3  B.  B. 
68a 

Before  a  bankrupt  can  be  committed  for  failing  to  account  for  property 
received  by  him,  it  must  appear  that  a  reasonable  man  would  not  be  able 
to  give  credit  to  his  evidence,  but  would  be  satisfied  of  its  substantial 
untruth.    In  re  Joseph  Mooney,  15  B.  R.  456. 

An  uncontested  order  of  the  register  is  an  order  of  the  court,  and  a 
violation  of  such  order  may  be  punished  by  commitment  for  contempt  In 
re  Horatio  N.  Allen,  13  Blatch.  271. 
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When  the  contempt  ia  not  committed  In  the  presence  ol  the  conn,  the 
bankrupt  may  iw  couimittt'd  uutll  the  further  order  of  the  court.    Ibid. 

1(  the  bankrupt  is  an'ested  under  n  warrant  of  comuiltment  out  of  the 
dl^trlL-t,  he  Is  entitled  to  be  discharged.    Ibid. 

An  application  for  an  order  to  direct  the  bankrupt  to  execute  certain 
ili'ctls  rLlu^t  Iii>  iii:iilc  til  Ihi'  court.  Tlii'  register  lias  no  power  to  |>as«  sorb 
au  orJiT,     lu  IT  Auou.,  '6  H.  H.  Hiuarto)  38. 

Under  the  provisions  or  this  clause  the  court  may  direct  the  bankrupt  to 
execute  and  deliver  to  the  asslguee  the  proper  paiiers  to  enable  liini  to  be 
admitted  to  prosecute,  lu  his  own  name,  au  action  pending  In  a  State  court 
to  which  the  bankrupt  la  a.  party,  in  the  same  uiauuer  and  with  tbe  like 
effeut  ae  it  might  liave  been  prnsefute'd  by  the  bankrupt,  and  majf  order 
the  baultiupt  to  retrain  from  prosecuting  said  action,  or  from  applying  for 
any  ordm-  or  dccivc  IheLciu.     lu  ru  Clark  et  al.,  3  B.  It.  4H1;  e.  c.  4  Ben.  SS. 

Wlieir  till'  iMiiikrupt  haw  U3.'ii  iluc  ililigface  to  foniply  with  the  orders  of 
the  cuurt,  he  is  uut  guilty  »{  ™iiicuipt.    In  i-e  Carpenter.  1  B.  R.  200. 

Act  of  189S,  Cn.  3,  §  11,  Suits  by  and  against  Banknipti. — 
(a)  A  suit  which  is  foumic*]  upon  n  tluiiii  from  wliich  a  dischiirge 
woLiliI  l)e  a  release,  mid  wliicii  is  ]icndiiig  aguijif^l  a  pert^on  at  the 
time  (if  Uie  filing  uf  a  petition  against  liini,  shall  be  stayed  until 
after  an  adjudicatinn  or  the  disini:!Ha!  of  the  petition;  if  such  perjon 
is  atijuilffcd  a  bankrupt,  such  action  may  be  further  stayed  imiil 
twelve  riioutSis -after  the  date  of  such  adjiidiciitiim,  or.  if  within  that 
time  such  person  a])plios  for  a  discharge  then  until  the  (juestion 
of  snch  discharge  is  detorniined. 

{h}  The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  aguinst  ihc  bankrupt. 

(c)  A  trustee  may,  with  the  approval  of  the  court,  be  permitted 
to  pi'osecuto  as  triislee  any  suit  commenced  by  ihe  bankrupt  prior 
to  the  sidjiidicatiun,  with  like  fori:t;  and  ert'ect  as  though  it  had  been 
comjiii'uced  !ty  him. 

(d)  SuiN  ^liall  imt  lie  bronght  by  or  against  a  trustee  of  a  bank- 
rupt r-hiif  -Lili-i(|iirril  lo  two  yi'iirs  nfler  the  estate  has  been  closcil. 

Arc  "\  l.sii'.  S  -'il""'-  ^^o  creditor  proving  his  debt  or  c-Inim  shall 
lie  alliiuril  In  (ti:inil;iiii  any  -iiit  at  law  or  in  eijuity  therefor  against 
\\u-  li!iid,iiipt,  liiit  -liiill  I'l'  rlreuied  In  have  waived  all  right  of  action 
ai;aiii-l  liiiii.  aii'l  :ill  prnrrrdiuus  iilrendy  commenced  or  nnsatistieil 
Jiii!;.niK'n|.  alriMily  t.lil:iiiii>.l  llicreim  against  the  bankrupt  shall  Ih- 
deemrd  lo  lie  disi  hitrgwl  ^uiil  Mirrendered  thcreliy,'  Hut  a  credit'ir 
proving  hi-  ib'ljt  i^r  claim  :-li;ilI  nol  be  iield  to  have  waived  his  riglii 


Suits  by  and  Against  Bankrupts.  629 

of  action  or  suit  against  the  bankrupt  where  a  discharge  has  been 
refused  or  the  proceedings  have  been  determined  without  a  discharge. 

Statute  revised  —  March  2.  18C7,  ch.  176,  §  21,  14  Stat  526.  Prior 
Statute  —  Aug.  19,  1841,  ch.  9,  §  5,  5  Stat  444. 

This  provision  does  not  interfere  with  the  right  of  any  creditor  to  pro- 
ceed against  the  assignee  under  the  bankruptcy  to  have  the  benefit  of  any 
mortgage,  pledge,  or  othef  security  pro  tanto,  if  he  elects  to  do  so,  or  with 
the  right  of  the  assignee  to  redeem  the  same.  In  re  William  Christy,  3 
How.  292. 

This  clause  meets  and  provides  for  two  distinct  cases.  1st,  For  that 
where  the  creditor  has  proved  his  debt  before  a  suit  is  commenced.  The 
proving  the  debt  alone  is  a  bar  to  any  suit  at  law  or  in  equity  for  the  re- 
covery of  the  debt  so  proved.  2d.  Where  the  suit  has  been  commenced 
l>efore  the  proof  of  the  debt  in  bankruptcy.  In  this  case  the  proving  of 
the  debt  operates  as  a  surrender  ipso  jure,  of  the  action,  and  is  a  bar  to 
any  further  proceedings  In  the  suit    Everett  v.  Derby,  5  Law  Rep.  225. 

Where  defendants  in  action  brought  by  creditors  to  set  aside  fraudulent 
conveyance  of  the  bankrupt  desire  to  avail  themselves  of  fact  that  such 
property  had  become  vested  by  assignment  in  an  assignee  in  bankruptcy, 
the  fact  of  appointment  of  such  assignee  must  be  pleaded  as  a  defense;  a 
plea  of  discharge  is  not  sufficient  to  raise  the  question.  Dewey  v.  Moyer, 
18  B.  R.  114. 

Under  law  of  1867,  Held,  that  jurisdiction  of  State  courts  over  pending 
actions  Is  not  affected  by  the  adjudication  or  discharge  of  a  defendant, 
unless  such  adjudication  or  discharge  is  pleaded.  Serra  6  Hijo  v.  Hoffman, 
17  B.  R.  124. 

The  provisions  of  the  bankruptcy  law  relating  to  stay  of  proceedings  do 
not  apply  to  proceedings  In  appellate  courts.    Ibid. 

I'nder  law  of  1867,  it  was  held  that  to  entitle  the  bankrupt  to  a  stay  of 
suit,  pending  a  determination  of  his  discharge,  the  proceedings  in  bank- 
ruptcy must  be  pleaded  or  brought  to  the  knowledge  of  the  court  in  a 
proper  manner.    Holden  v.  Sherwood,  18  B.  R.  111. 

Also  that  the  mere  filing  of  a  petition  in  bankruptcy  was  no  bar  to  the 
prosecution  of  a  suit  against  him  in  a  statement  Muri>hy  v.  Young,  18 
B.  R.  505. 

Trior  to  commencement  of  the  bankruptcy  proceedings,  a  surrogate's 
decree  was  docketed  against  the  bankrupt  for  the  payment  of  moneys 
misappropriated  by  him  as  administrator,  and  an  appeal  taken  from  a 
decision  of  the  surrogate  refusing  an  application  for  a  commitment  of  the 
l)ankrupt  for  failure  to  pay.  Upon  such  appeal,  pending  the  bankruptcy 
proceedings,  decision  of  surrogate  was  reversed  and  the  proceedings  re- 
mitted to  him  to  enforce  the  proper  remetly  agaim?t  the  person  of  the 
bankrupt.  Held,  that  the  proceedings  could  not  be  stayed  so  as  to  prevent 
an  application  to  surrogate  for  a  commitment,  the  debt  being  one  from 
which  a  discharge  would  not  relieve  the  bankrupt,  and  the  remedy  of 
arrest  being  reserved  to  creditor.    In  re  Whitney,  18  B.  R.  563. 
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Where  aBSlgoee  Intervesee  at  proper  time  to  defend  a  suit  against 
bankrupt,  lie  has  no  right  tu  demand  a  stay  at  procetKllnga.  nor  can  be 
plead  a  final  dlscliarge  In  bar.  The  bankruptcy  act  of  1807  gives  these 
privileges  to  the  bankrupt  alone.    Serra  6  Hljo  v.  HofFman,  IT  B.  R.  124. 

Assignee  holds  tbe  aeseta  as  an  officer  of  the  murt  wbicli  appointed  him, 
and  his  posseealon  and  management  thereof  can  not  be  Interfered  with  h} 
tbe  State  courts.    Southern  et  al.  v.  Klsher,  Iti  B.  B-  414. 

Where  a  cause  of  action  pending  at  time  of  adjudication  Is  one  whicli 
pnsaes  to  (Lssiguee.  he  should  be  notlUed,  and  in  I'nsi?  of  bis  reftiaal  tlit: 
action  must  be  diamisseii,     Toivle  v.   L)nvcU[M)n,  It!  B.  R.  478. 

Assignee  of  a  corporation  represents  l)oth  corporolion  and  its  creilltorE. 
and  defense  of  irn-giilai-  organization  oiu  not  be  urged  against  hltu. 
Cbubb  V.  Upton.  HJ  B.  11.  oaT. 

Allhough  thf  assiguei'  may  prosecute  or  defend  tbe  BUit  pending  at  the 
time  of  adjudication,  ho  is  not  compelled  to  reoort  to  the  State  court 
before  whicii  it  Is  ix-ndiug,  but  may  apply  dire<'tiy  to  the  Federal  courts. 
(Law  or  IHil.)    SoulhMTi  et  al.  v.  Ftshor.  lU  B.  R.  414. 

If  assignee  does  nut  I'liouse  to  bwouiL'  ii  parly  voluntarily  to  a  suit  pend- 
ing in  tile  imiiie  or  baiiUnipt.  tbe  court  In  whlcb  such  suit  is  jjcndiug  bns 
uo  power  or  autboriiy  to  moke  biui  a  party  or  eoiupel  him  to  submit  to  its 
jurisdiction  ami  eontrol.    Serra  e  Hljo  v.  Hoffman.  17  B.  H.  1:14. 

Crossbill  setting  up  di'feudant'a  diai'hurge  in  haukruptey  is  not  defective 
lu  not  making  llic  aasiitiiif  n  parly,  nearly  four  years  hiivlug  elapsed  sinte 
apiMiintment  of  as^l^nee  :nid  In:  liits  maile  a  flnul  settlement  and  Uei<u 
iliscliiirged.    Phelps  v.  (.-urlH,  Hi  B.  It.  ST., 

Limiliitiun  in  Ijimkrupicy  act  in  relation  to  suits  b.v  and  ag,-iinst  ii«- 
slgni.'es  (Irusleesi  apiilies  lu  a  siiil  In  eipiity  brought  by  asslguet.'  of  Ijnut- 
rupt  coiiioral Ion  to  elmrgc  the  sluLreliolileiti  Cor  the  unpaid  nuiount  ul 
theii-  .slii.ves.     KiireiLiiLU  v,  liicelow,  IS  11.  11.  457. 

I'miei'  h\w  of  IW.i",  ii  suit  Ici  recover  delUfi  due  tiie  estate  was  barreil 
by  limitiitiun  ivliere  lb.'  summons  was  mit  issued  wilUlu  two  .vears  fr.ffli 
the  lime  wlii-n  the  cjinse  or  iietiou  neenic(J.  nltliougb  llie  iietirlon  In  sucb 
suit  «iis  lili.sl   wiiliin  Mli'b  liiLi.-.     Wnlker,  Assign.'e,  v.  Towner,   10  B.  H- 

Wlirre  !i  s!ilr  \-\-  Hiv  .■is.iL'ii.'e  Ii  ]iliiie  [uore  ihan  (wo  years  after  the 

sr  lilii'ii  tiy  III,-  li:iiyl,i-ii|iri\  ^el  ■•!  lsi;T  .-.■in  ni.t  lie  .-el  up  as  a  defense  1.)  a 
e,illTi(ei:il  -.wiiuu  Ijtini,-M  :i-jiii-i   ilie  li:niliiii|it  liy  oue  elnimiUK  title  uiHl-^r 

:i  «;ile  liy   Mir  ii—ii; 'III.'  l.jiiil.nii.i    -lii.ul^l   :ivnil  biiuself  of  It  ou  n)i- 

|ilie,iii,.u   I,.  i!i.-:ir..  ilx'   -^iliv     Sleii..   V.    Mn,„i,v,   HI  B.    ]!.  r,:.S. 

•I'lii'  liuiil;lliii|l  |.iv-ri'ili,.,l  1.1  111.'  ti;iiil,rM|.tr-y  law  (ISilTl  ii|'plu>>  I'lilj  ■■■ 
r-:i^i-;  "iiiTe  the  viulil   of  ■■lelir.li  :U'i-vni>d  :ifter  tile  bauknipley,  :ui.l    ■a;.  ■ 

rill   :iavcl-^e   iiiler.-l    In    ir    I liiuu'   ;iii>    iirr.ii.Tly   ur   riflit   of   ]ii..[..  ir      ■ 

i-lal il  t'y  eiilii'V  nf  111.'  |.!ivili'^.     Ljiiiim:  v.  Kassm.in  et  iil..  IT  11.   V.    I-: 

In  i-i.ii,|i.,-,|ii(.ii  i.r.-.eeiliiiL-'.  «lii-ii  ulilei-limis  aiv  intrn'os<->l  I'.v  ""' 
iMfii<.n(>.  \vli..-erliiiia-^  will  I...  ili'^.-liar'.'i.il  awiiiisi  tlieir  will,  it  is  tb.' flu'T 
i.f  II HIT  ir.  eiiiiiii li..-e  iiiijeeiinns  fiilly  ami  eiirefuily.    lu  re  KelliT. 
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Under  the  repealed  law,  a  refusal  by  the  register  to  proceed  further 
with  the  examination  of  the  debtor  without  payment  of  his  fees  or  secu- 
rity, full  opportunity  having  been  given  to  mal^e  such  payment  or  deposit 
security  before  closing  the  examination,  affords  no  ground  upon  which  a 
creditor  can  base  an  opposition  to  the  recording  of  composition.  In  re 
Tifft.  18  B.  R.  227. 

As  this  section  is  a  part  of  a  general  system  of  statutory  regulation,  it 
must  be  read  and  applied  in  connection  with  every  other  section  apper- 
taining to  the  same  features  of  the  general  system,  so  that  each  and 
every  other  section  of  the  act  may,  if  possible,  have  their  due  and  conjoint 
effect  without  repugnancy  or  inconsistency.  New  Lamp  Chimney  Co.  v. 
Ansonia  Brass  &  Copper  Co.,  13  B.  R.  385;  s.  c.  10  B.  R»  355;  s.  c.  64 
Barb.  435;  s.  c.  53  N.  Y.  123;  s.  e.  91  U.  S.  656. 

The  provision  ia  regard  to  debts  proved  must  be  construed  in  connectloii 
with  the  clause  of  section  5117.  So  much  of  this  section  as  imposes  a 
penalty  for  proving  a  debt,  can  not  be  construed  as  applying  to  a  debt 
which,  by  section  5117,  is  not  dischargeable.  Such  a  debt  is  not  surrendered 
or  discharged  by  proof  thereof.  In  re  W.  K  Robinson,  2  B.  R.  342;  s.  c. 
6  Blatch.  253;  s.  c.  36  How.  Pr.  176;  s.  c.  2  L.  T.  B.  18;  in  re  M.  Rosenberg^ 
2  B.  R.  236;  s.  e.  3  Ben.  14;  in  re  J.  S.  Wright,  2  B.  R.  142;  s.  c.  36  How. 
Pr.  167;  s.  c.  2  Ben.  509;  in  re  Migel,  2  B.  R.  481. 

The  proof  of  the  debt  does  not  extinguish,  but  simply  suspends  the  right 
of  action.  Hoyt  v.  Freel,  4  B.  R.  131;  s.  c.  8  Abb.  Pr.  (N.  S.)  220;  s.  c. 
2  L.  T.  B.  144;  Smith  v.  Dispatch  Co.,  37  N.  J.  60;  Hamlin  v.  Hamlin,  3 
Jones  Eq.  191;  Haxtun  v.  Corse,  4  Edw.  Ch.  585;  s.  c.  2  Barb.  Ch.  506; 
Brandon  Manuf.  Co.  v.  Frazer,  13  B.  R.  362;  s.  c.  47  Vt.  88;  Oook  v.  Coyle, 
113  Mass.  252.  Contra,  Bennett  v.  Goldthwaite.  109  Mass.  494;  Commercial 
Bank  v.  Buckner,  20  How.  108;  Pray  v.  Torr,  18  N.  H.  188. 

The  proof  of  a  claim  only  prevents  future  proceedings  against  the  bank- 
rupt or  his  estate.    Ansonia  B.  &  C.  Co.  v.  Babbitt,  15  N.  Y.  Supr.  157. 

Creditors  who  have  proved  their  claims  are  temporarily  barred  from  pur- 
suing their  claims  against  the  bankrupt  in  any  other  forum.  By  submitting 
themselves  to  the  jurisdiction,  and  becoming  parties  to  the  proceedings, 
they  preclude  themselves  from  proceeding  against  the  bankrupt  in  any 
other  manner,  without  the  leave  of  the  court  which  has  acquired  Jurisdic- 
tion of  their  claims.  They  must  await  the  result  of  the  bankrupt's  applica- 
tion for  his  discharge.  If  it  is  refuse<l,  they  are  then  free  to  pursue  their 
claims  by  other  means  and  in  other  tribunals.  If  the  bankrupt  unreason- 
ably delays  his  application  for  a  discharge,  or  is  guilty  of  laches  In  his 
efforts  to  bring  it  to  a  conclusion,  the  creditor  who  has  proved  his  debt 
is  still  incapable  of  proceeding  elsewhere,  without  the  permission  of  the 
court  of  bankruptcy.  In  such  a  case  he  must  expedite  the  proceedings  in 
bankruptcy  or  obtain  leave  of  the  bankruptcy  court  to  proceed  to  collect 
his  debt  by  due  course  of  law.  Dingee  v.  Becker,  9  B.  R.  508;  s.  c.  9 
Phlla.  106. 

If  a  Judgment  creditor  who  has  proved  his  debt  Issues  a  fl.  fa.  on  his 
Judgment,  without  first  obtaining  leave  of  the  bankruptcy  court,  the  fi.  fa. 
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win  he  net  aside.  Dln$;ee  v.  Becker,  9  B.  R.  508;  s.  c,  9  Phlla.  196;  Frailer 
V.  Bauks,  11  La.  Ad.  31. 

If  a  credltoi'  proves  lil»  claim  aud  receives  a  dividend,  a  fl.  fa.  on  i 
JudgniE-Dt  suliBtHjueutly  obtnined  uifty  I>e  set  aside  if  tlje  proeeediogs  in 
baniiruptc.v  are  still  iiendlug.    Bwkler  v.   Hambreclit,  2  \V.   N.   3X. 

If  a  creditor  proves  Ills  detil,  Ue  can  uut  iostltute  an  action  in  a  StaT« 
court  n'liile  tliere  arc  funds  In  tlie  bauds  of  the  assignee  and  befitre  ibi? 
MukriiLit  Lax  applied  for  a  dliicbargo.    AVoud  v.  Hazen,  15  B.  R.  491. 

If  a  ci^dilur,  wlio  bus  proved  bis  dulil.  pnjweds  subsequently  in  the 
Slate  court  to  olitaln  nu  srrcst  of  the  dfbior,  the  proceeding  may  be 
stayed  williotit  iiffiTliii-  ib.'  unvM  or  relyasliig  thi?  Iianknipt  therefrom. 

Till'  ai'1  iif  ilii'  ■  ■  ■  I  ■  .!■  :■  ■  .  ijj;:  bis  di'bt  can  not  Im?  pleaded  in  barnf 
n  suiis,.i|iii>iii  .'ii  I  .  ■!  .    ■    Hi.iialm.    Siultb  v.  Dispatch  Oo..  37  N.  J- 

i;ii;  liui-kinT  V.  (':U-^!;l,  J--  .'■Ii-.-.  i:i:;.    Contra,  Wllsou  v.  Cnpuro,  4  E  JL 

Tile  iirofif  of  ii  debt  aiialuBt  a  t-orporatiou  di«-B  not  bar  n  subseqtieni 
arllon  llnTi'iiii  In  a  Siai.-  iinirt,  Auaiiiiia  Co.  v.  New  Lamp  Cliininpy  Cu. 
Ill  IS.  Ii,  :•>",:  K.  I-,  i:i  It.  li.  :i8.-,;  e.  [■.  va  Harb.  4;tn:  s.  c.  ri3  N.  Y.  V23:  b.  r. 
t'1    I'-   S.  i::,r.:  Cliiniili.rbilu   v.  Ilnjjitenol   Mnuuf.   Cii..   US  MasB.  5,12. 

Thi>  piuM'r  "l"  Ihi'  .^l;Mi'  ('i)iiils  to  prni-i'i'il  with  pendliiK  suits  In  csros 
wliefe  cri'ilitiii's  liavi-  |in.ivaliU>  di'bts,  biil  which  they  do  not  jii-OTe  uudw 
till'  pri'i'i'i'iliiigs  in  biiiikniiilty,  is,  undi'r  riTtnlu  presorllied  liniitatiHOs. 
rxromiiKi'il  by  iiii>  hnnknipti'y  act.  'J'lie  .iuvisdiclion  of  the  Statf  cotins  Is 
Mill.  cxllni.'tiisb.Ml  vy<<-\<\  in  tbnw  rasi'a  when-  a  freilttor  prores  bif  ilehi, 
.■\.-lif.iis  pMidine  liiiTi'Lii,  wIiIHl  ■ni'v<-  iir<itij.-lit  by  rriHiitors  wb..  ^L.  ii-' 
pi-dvc  Ibeif  ih'bis,  mv  iinilcr  lb.'  anllmi'ity  of  the  Slnle  iiiurls,     Tli.  >   li..- 

iliii-.lliiiis  a<  ibry  arisi'.  nr.'orilins  l.i  iiiw.  siili,i.'i't  U<  llii>  lhi:il  ,iiiil-;ii.  m   ■: 
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The  proof  of  the  debt  a^lnst  the  corporation  does  not  bar  an  action 
against  a  stoclcholder  upon  his  contin]?ent  liability.  Shellington  v.  How- 
land,  53  X.  Y.  371;  Allen  v.  Ward.  36  N.  Y.  Supr.  296. 

The  proof  of  the  debt  against  the  corporation  is  partially  equivalent  to 
the  commencement  and  prosecution  of  an  action,  and  a  proximate  com- 
pliance with  such  a  condition  imposed  by  statute  to  the  liability  of  the 
stockholder,  if  not  a  substitute  for  a  literal  compliance  with  such  condition. 
Shellington  v.  Rowland,  53  N.  Y.  371. 

When  a  firm  has  proved  their  debt,  the  resident  members  may  be  re- 
strained from  further  prosecution  of  a  suit  in  a  foreign  country.  In  re 
Schepeler  &  Co.,  4  Ben.  68. 

The  court  may  allow  a  proof  of  a  debt  provisionally,  and  authorize  the 
continuance  of  a  pending  suit  for  the  purpose  of  liquidation,  although  the 
question  involved  is  whether  the  bankrupt  is  liable  at  all  upon  the  contract 
alleged  to  have  been  broken.  In  re  Jay  Cooke  &  Co.,  1  W.  N.  30. 

Act  of  1867,  §  5106.  (See  ante,  Act  of  1898,  eh.  3,  §  11,  p.  628.) 
—  Xo  creditor  wliose  debt  is  provable  shall  be  allowed  to  prosecute  to 
final  judgment  any  suit  at  law  or  in  equity  therefor  against  the 
bankrupt,  until  the  question  of  the  debtor's  discharge  shall  have 
been  determined;  and  any  such  suit  or  proceedings  shall,  upon  the 
application  of  the  bankrupt,  be  stayed  to  await  the  determination 
of  the  court  in  bankruptcy  on  the  question  of  the  discharge,  pro- 
vided there  is  no  unreasonable  delay  on  the  part  of  the  bankrupt 
in  endeavoring  to  obtain  his  discharge,  and  provided,  also,  that  if 
the  amount  due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the 
court  in  bankruptcy,  may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount  may  be  proved  in  bank- 
ruptcy, but  execution  shall  l)e  stayed. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  21,  14  Stat.  526. 

The  object  of  this  section  is  to  prevent  a  race  of  diligence  between  cred- 
it orH,  and  to  prevent  the  bankrupt  from  being  harassed  with  suits  while 
he  is  proceeding  in  good  faith  to  obtain  his  discharge,  and  until  the 
question  of  his  discharge  is  determlne<l,  and  he  either  obtains  it  or  is 
refuse<l  it.  It  applies  to  all  cases  where  the  personal  liability  of  the 
debtor  is  sought  to  be  fixed  or  ascertained  by  a  final  judgment,  pending 
the  determination  of  the  question  of  his  discharge.  In  re  M.  Rosenberg,  2 
B.  R  236;  s.  c.  3  Ben.  14;  in  re  Metcalf  &  Duncan,  1  B.  R.  201;  s.  c.  2 
Ben.  78. 

An  action  to  recover  a  provable  debt  is  to  be  stayed  until  a  determina- 
tion Is  had  as  to  the  discharge,  whether  the  debt  be  one  that  will  be  dis- 
charged or  one  that  will  not  be  discharged.  There  is  no  good  reason  wliy 
the  bankruptcy  court  should  enter  into  the  Inquiry  whether  a  discharge 
will  operate  to  discharge  any  particular  debt.  The  inquiry  is  one  properly 
to  be  made  only  by  the  court  In  which  a  direct  suit  on  the  debt  is  pending, 
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aod  whose  determlnatloD  will  be  a  binding  judgment  on  the  qaeBtlon  be- 
tween the  parties,  lu  re  M.  RoHeuberg,  2  B.  K.  236;  s.  c.  3  Ben.  14;  Id  rv 
MlBel.  2  B.  R.  481;  In  i-e  Seymour.  1  B.  R.  29;  a.  c.  1  Ben.  348;  In  re  W.  1). 
Duncan,  14  B.  K.  18;  In  re  Henr;  Scbwarz,  13  B.  R.  330;  e.  c.  52  Huv. 
rr.  513. 

WhetLer  a  discharge  will  release  a  particular  debt  Ib  a  question  ibat 
can  only  be  determined  properly  wheu  the  discharge  la  pleaded  In  !1d 
action  brought  to  enforce  it.  The  attempt  to  determine  in  advance  ntiai 
the  I'Hect  will  he,  wlieu  us  jtt  it  is  not  known  whether  any  discharge  nil! 
be  urnnted,  la  iiremiilure  and  iiunecessary.  The  act  does  uot  in  terniB  pn>- 
Uiliit  Hie  ciiiuaitnefiufut  of  a  f*uit  to  enforce  a  provable  debt.  WheiieriT 
It  appears  that  tin*  i^iiii  Is  nm-  to  which  a  discharge  would  be  ao  bar,  siid 
that,  if  uot  iiiimii.'LiiiMi  f.iriliwiilL,  the  statute  of  limitations  might  run 
against  It,  or  tliiit  sitvIci'  ruiKb'  not  lie  obtained  upon  the  baul<rupi.  or  iMi 
tesilmony  mlKlii  W  lusi,  ihc  cmirt  may  permit  the  suit  to  commence  (or  lie 
[uirpose  of  sHvIng  the  sliitule,  effeftlng  a  service,  or  seeurlug  testluioav. 
When  these  ubJeclH  are  allaliied,  the  suit  can  he  stayed  to  await  tlie  de'er- 
minatlon  of  the  iiucsllon  of  tlie  debtor'^  discharge,  or  the  expiralloa  of  » 
reiisouiililc  tiiiii-  tlierefor.  But  lu  order  to  obtain  such  permission,  ILe 
ci-pdiliir  riitist  shew  s|>ciial  reosous:  and  leave  to  prosecute  will  be  grHmtnl 
rmly  so  f([r  as  iiiiiy  lie  Hbsidutcly  mi'essnry  to  Kecure  his  rlRhts.  iu  r.' 
(.ihlriillelU  &  Co,,  4  li.  11.  1(V4;  a.  e.  I  Saw.  ;j4;t:  s.  c.  2  L.  T.  B.  135. 

When  a  creditor  applies  for  leave  I"  inslltute  suit  against  the  tumlinipi. 
the  court  wiU  direct  |icrsiiiinl  scnicc  of  uoticc  of  the  application  uu  tlie 
tiiidkrupt.     lu  re  (ienrge  It.  Magee,  1  AV.  N.  21. 

Wlicrc  llicrc  is  iiu  iinrcjisoniilile  delay  In  obtaining  a  dlschatTje.  tli? 
loui'I  niiiy  alfinv  ii  rrcditur  to  hislitule  a  suit  against  the  bankrupl,  jirii- 
vidi-il  tlml  uii  I'xi'cufiiiu  Is  levied  upiin  iiiij'  iiriiperty  which  belonciil 
ti>  IIk'  liii]il:n)iiT  Mt  11)1'  roiiiiiieni'i'Uieiit  iif  the  pL-oceedlugs  iu  liaukriipU'V- 
lu  re  Clu-stci'  M.  Wliliiii;:.  1  W.  N.  :ni:  In  re  SmiiiucI  S,  Scult.  1  \V,  N.  ^i. 

Tlic  m-i.niiiig  .if  U-i\\<-  lu   iusllliil.-  n   suit   li.v   llic  liankruiilry  ci>iin  '• 

c'.tiiliisjvi.  cvld.r ill  ii   Sl;iti>  imiri   lliiil   llic  bMukru|it   lias  lost  lii'*  im 

ii-tiiiiiy  rvi.iii  syiU  by  iMif.-i.iiiiiici  or  dei:iy.  WilliuuJS  v.  WhillU!:,  1  W,  N. 
■.H 

'iiic  iii-iiviyiini>i  1:1'  thl'j  -^I'ciidii  .-iiiil   111.'  iii'i-cciliiig  seetiou  are  ndiiri'f^''l 

(|iiiii'  :i~  iiiiii'li  ill  ilii'  Si;ii nri-^  !is  lu  ilir'  biinkrupicy  Irlbuuals.  uori  (ir>' 

In  l.i.  :i|,|>]ii'<l  :iiiil  MLiLii-iid  111  llii'  fiiniirv  nillle  as  much  as  by  file  ki'.UT. 
ill  IV  \i.  ll..-ciii"T-.  :;  ]!.  I!.  i;:;ci:  s.  •-. ::  fWi\.  11:  in  iv  .Mi-icalf  S  Piiiiniii  l 

1!,  11,  UHl:  .■^.  '■.  '2  lli'ii.  T-S:  Simi^im  v,  liiifliiii,  4  B.  H.  1;  s,  <:  T.  [(.'il.  ^■^■^■■- 
lii'l:iMrL'iii.  V    1'':irriil-l,   i    Mifli,   N.   ['.  lit:  Niil'l.   Riiiik  v.  Tiiylor.  VJ^' iU^ 


-^u^fil^'-. 
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If  a  creditor  obtains  a  Judgment  after  the  commencement  of  the  i>ro- 
ceedings  in  bankruptcy,  the  bankrupt  may  obtain  an  injunction  restrain- 
ing proceedings  under  an  execution  issued  thereon  until  the  question  in 
relation  to  a  discliarge  is  determined.    Keating  v.  Arthur,  27  La.  An.  570. 

In  cases  of  voluntary  bankruptcy,  an  application  for  a  stay  may  be 
made  as  soon  as  the  petition  is  filed;  but  no  application  can  be  raade  in 
cases  of  involuntary  bankruptcy  until  the  order  of  adjudication  i9  pas8e<1. 
Maxwell  v.  Faxton,  4  B.  R.  210;  s.  c.  18  Pitts.  L.  J.  107.  Contra,  in  re 
Bromley  &  Co.,  3  B.  R.  686. 

The  objects  and  purposes  of  this  section  are:  Ist.  That  the  already  ac- 
quired property  of  the  bankrupt  shall  not  be  subjected  to  the  payment 
of  his  debts  by  means  of  a  Judgment  recovered  after  the  filing  of  the 
pc^titlon,  or  of  proceedings  had  on  such  Judgment.  2d.  That  the  bankrupt 
shall  not  be  needlessly  subjected  to  actions  and  suits.  3d.  And,  perhaps, 
to  enable  the  bankrupt  to  claim  protection  as  against  such  actions  nnd 
suits  through  his  discharge,  if  he  obtains  it.  These  are  the  only  pur- 
poses  and  objects  which  the  provisions  for  a  stay  can,  by  any  possibility, 
be  supposed  designed  to  carry  out  But  such  provisions  must  bo  con- 
strued in  connection  with  the  clause  in  section  5117,  which  provides  that 
**  no  discharge  granted  under  this  act  shall  release,  discharge,  or  affect 
any  person  liable  for  the  same  debt  for  or  with  the  bankrupt,  either  aa 
partner.  Joint  contractor,  indorser,  surety,  or  otherwise."  Sfnce  it  is  neces- 
sary, in  cases  of  partners  and  Joint  contractors,  that  an  action  shall  be 
bniught  ngainst  all  the  partners  and  all  the  Joint  contractors,  to  proceed 
against  them  all,  and  that  the  Judgment  to  be  rendered  shall  be  a  Joint 
Judgment  against  all,  unless  one  or  more  of  them  shall  have  died,  or  been 
discharged  from  the  obligation  of  the  contract  or  indebtedness  by  opera- 
tion of  law,  an  action  against  the  bankrupt  and  certain  other  parties,  upon 
a  Joint  contract  made  by  them,  will  not  be  stayed,  but  may  be  prosecuted 
to  Judgment,  and  an  order  entered  staying  all  proceedings  against  the 
bankrupt  upon  the  Judgment.  This  course  does  not  interfere  with  the 
attainment  of  the  objects  sought  by  the  bankruptcy  law.  Nor  will  a  stay 
of  the  proceedings  against  the  other  Joint  defendants  be  granted,  since  the 
filing  of  the  petition  in  bankruptcy  can  not  have  a  greater  efTect  than  the 
discharge.  Hoyt  v.  Freel,  4  B.  R.  131;  s.  c.  8  Abb.  Pr.  (N.  S.)  220;  s.  c. 
2  L.  T.  B.  144;  Givens  v.  Bobbins,  5  Ala.  676.  Contra,  Tinkum  v.  O'Neale, 
5  Nev.  93. 

If  one  of  two  partners  become  bankrupt  while  an  action  for  the  con- 
version of  property  is  pending,  the  suit  may  be  prosecuted  against  the 
other  partner,  although  It  is  stayed  as  to  the  bankrupt.  HogendoWer  v. 
Lyon,  12  Kans.  276. 

Where  one  partner  is  bankrupt,  the  proceedings  may  be  stayed  as  to 
him,  and  a  Judgment  may  be  entered  against  the  other  partner,  to  be  en- 
forced against  the  partnership  property  and  the  property  of  the  solvent 
partner.     Loome  v.  Klntzing,  1  Mont.  290. 

This  clause  contemplates  application  by  the  debtor  for  a  stay  under  Its 
provision,  unless  the  creditor  proves  his  debt,  which  operates  as  a  stay, 
and  in  strictness  he  should  apply  for  such  a  stay.    But  where  he  has 
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omitted  to  applj  tor  such  a  stay,  and  Judgment  has  been  rendered  against 
hitu,  lie  may,  uevertlit'l<.>ss,  intiirpoxe  Liu  discbargo,  and  ubtAin  a  8taf  ot 
proceed  lugs  for  nn  t>xniiiluatloD  KupiUementary  to  the  Judgment  fuundid 
upon  a  debt  from  whith  lie  Is  releaited  by  Ills  dlBcliarge,  on  the  paynient 

of  the  eostH  tliat  aciTUcd  in  tbe  Mult  Bubse<|ueut  to  the  Btlng  of  bis  petiiti.u 
In  bankruptcy,  and  tlie  eosts  of  the  motion  for  sucb  a  stay.  World  Co.  r. 
Brt'oks.  a  a.  1{.  fiUS;  ft.  V.  7  Abb.  IT.  (N.  S.)  :il2. 

A  fftiiy  mny  hu  f;rjiiuii  uUhuuyh  IIil-  aiime  of  the  civdiiijr  does  n-j]. 
opiifiir  uiMu  Ihi'  iiro(jLi'illu)j;s.  uud  uu  uutli.'e  thereof  has  been  :::4?rted 
«|)oa  him.     In  ti-  Wm.  Archenbrniiu.  11  B.  It.  140;  s.  c.  7  C.  U   N.  0&. 

(Juaero,  rio  the  words  "any  Bueb  suit  or  praeeedlug"  Include  some- 
thiiiH  iiiiiri'  ihnii  iiii.v  suit  ill  linv  or  In  equity?  And  will  they  eovtr  any 
k'jral  iiiiiili'  iif  I'll furr ill),'  iiiiyiiii'iit  of  a  |irovflble  debtV  Wonid  a  crediior 
^vlll1  sliiiiilil  iitiili'i'iiiki-  III  |>i'iisi'i'uti>  ii  proceeding  In  iidmlrally,  or  to  seii^ 
on  e\(Hiiiiiiu  iir(i'i-;ii(|iilivil  in'iijivily  itt  the  banknipt,  be  within  ilie 
snipe,  lis  he  cleiii'ly  would  In;  wilhiu  the  mlsL-hlef.  of  this  Bectlou?  If 
this  lie  fill,  no  enililur  Imlilluj;  ii  iiniviilili'  debt  can  iirosecute  auy  pro- 
ci-fdUigs  foi-  Uf  nii.vci-j*  peudiri;:  thi>  l'Mitl;z'iiii1i-y-  Mlnon  v.  Von  Ncslrand. 
4  1(.  It.  lllS;  s,  e.  Lowell.  4.-iS:  s,  c.  1  IIiiIili..s,  IHI. 

'I'hi'  ilisirict  enurl  niu  nut  siny  iivin'iieillniits  upon  charges  fileil  witli  a. 
miii:is1ral.|.  before  wb.mi  ilie  brinkruiil  liail,  prior  to  the  filing  of  his 
petitiiiii,  given  his  I'liuBuiKauie  In  riiijiear  fur  examination,  under  tile 
laws  fur  Ilie  ri'lUT  of  piiui-  ileiitiirs-.  iu  onler  tu  iilcase  himself  from  jirn-st. 
The  biiiikriip'  li:i\(iig.  brfiiiv  liis  hiiukriiiite.v.  ijiveu  n  recogiilzaiiee  to  tnke 
Ihe  i.rmr  delMcir's  ciaili.  "V  wini'inli'i-.  and  the  iirrnsl  not  Iteing  avoided 
liy  Ilie  1iMiikru|il<-.v.  ilii<  dlsti'ln   loiirl   has  tin  ri^lil   lo  nvnld   It  tndlriflly 

by   I'liiuiiiiig   111.'   |irm' liiij-'s   itiiihr   it   atiil   wlilcli   art-  lustituled   at   the 

del.l.irS  iii^iiiure  id  he  iniiihirii'd  In  any  iianlcuhir  uiauiier.  or  lo  Iw'  siayi-d 
ill  |ini'i  liir  hlh  fiullU'r  :iiivaiil!ii;e.  The  llliiiit  nf  Ilie  charRoa  dofs  not 
:i|i|.,,'ii'  III  III'  n  snli  i.r  iinireiiliii;.'  fur  Ihe  re.-nvery  of  the  debt  inure 
i)iiin  »t.ii!il  111-  a  renewal  ni'  Hi-  e\ei'iillnn.  nr  llie  eliiirglug  iu  esecmiou. 
Ill'  nny  ntlnv  m^iliir  iiniili'iiinl  tu  ihe  lawTnl  arivsl.     Ibid, 

.\  ilrMiii  in  (i>i-l  I'm-  a  inrsoiinl  injury  ean  ma  be  stayed,  for  II  Is  m.l 
Iii'ii\'aii|i<  iiiiill  liiul  JuiIl: nl   i<  uMainnl.     In  r>'  Ihntiix'ksliui-g  .S;  Uloet:. 

if   :l   Mlilirl    i-   ivn.lTi-.i    in    iin   a.lii.n    f.ii-   ;i    )n'r-i-nM    lorl    VTU>v    lo    tin" 
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If  a  motion  is  made  for  a  stay  of  the  proceedings  in  an  action  to  fore- 
close a  mortgage,  that  portion  thereof  lool^ing  to  a  personal  Judgment 
against  the  mortgagor  should  be  stayed.    Ibid. 

Where  an  attachment  was  issued  more  than  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy,  the  proceedings  for 
a  judgment  in  rem  against  the  property  will  not  be  stayed.  Mason  v. 
Warthens,  14  B.  R.  341;  s.  c.  7  W.  Va.  532. 

A  proceeding  on  an  attachment  issued  more  than  four  months  before 
the  commencement  of  the  proceedings  in  bankruptcy  may  be  stayed.  Ray 
V.  Wight,  14  B.  R.  503;  s.  c.  Ill)  Mass.  426. 

The  running  of  the  statute  of  limitations  is  suspended  during  the  time 
that  proceedings  against  the  debtor  may  be  stayed.  Von  Sachs  v.  Kretz, 
17  N.  Y.  Supr.  95. 

If  the  creditor  institutes  his  suit  within  the  time  limited  by  the  State 
law,  in  order  to  render  a  stockholder  liable  for  his  debt,  but  is  prevented 
from  obtaining  a  Judgment  by  an  injunction  issued  from  the  district  court 
at  the  instance  of  the  stockholders,  the  latter  can  not,  in  a  suit  against  him, 
object  that  no  judgment  has  been  obtained.  Shellington  v.  Howland,  53 
N.  Y.  371. 

The  suggestion  of  bankruptcy  is  one  to  be  made  by  the  bankrupt.  The 
continuance  by  the  bankruptcy  law  is  to  be  granted  **  upon  the  appli- 
cation of  the  bankrupt."  The  plea  of  a  discharge  in  bankruptcy  is  a 
personal  one,  which  the  defendant  may  make,  or  not,  at  his  own  election. 
If  the  defendant  declines  relying  upon  the  privilege  granted  by  the  stat- 
ute, the  cause  proceeds  to  trial.  If  Judgment  Is  rendered  against  him,  it 
is  a  valid  judgment,  and  is  unaffected  by  his  discharge.  The  plaintiff 
has  no  more  right  to  suggest  the  bankruptcy  of  the  defendant  than  he 
has  to  plead  his  certificate  of  discharge,  if  he  obtain  one.  He  can  no 
more  file  one  plea  for  him  than  another.  The  defendant  is  the  judge  of 
his  own  defense.  The  suggestion  of  bankruptcy  is  not  like  the  suggestion 
of  the  death  of  a  party;  in  that  case  no  valid  judgment  can  be  rendered 
against  the  deceased.  But  notwithstanding  the  defendant's  bankruptcy, 
a  valid  judgment  can  be  rendered  against  him,  unless  he  avails  himself 
of  the  proceedings  in  bankruptcy.  Palmer  v.  Merrill,  57  Me.  26;  in  re 
Leibenstein  et  al.,  4  C.  L.  N.  309. 

In  Maine  it  was  the  intention  of  the  legislature  in  enacting  the  act  of 
1868,  ch.  157,  that  a  defendant,  whether  alone  or  one  of  many  defendants, 
taking  advantage  of  his  bankruptcy,  should  not  recover  costs  if  the  plain- 
tiff should  elect  to  strike  his  name  from  the  writ.  The  striking  of  the 
defendant's  name  from  the  writ  is  a  discontinuance.  It  is  not  neces- 
sary that  the  technical  term  discontinuance  should  be  used.  Severy  v. 
Bartlett,  57  Me.  416. 

It  is  not  the  duty  of  the  court  to  stay  proceedings  upon  being  advised 
that  the  debtor  has  filed  his  petition  in  bankruptcy,  whether  asked  to  do  so 
or  not  Courts  seldom  act  as  counsel  for  parties,  or  thrust  legal  rights 
upon  them.  It  ia  the  duty  of  counsel  to  present  the  causes  of  their 
clients,  and  of  the  courts  to  pass  upon  such  matters  as  are  presented. 
Stone  y.  Nat'l.  Bank,  39  Ind.  284. 
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Where  the  creditor  bas  Dot  proved  bifl  claim  In  bankruptcy,  the  peDdency 
of  the  proceed  lugs  Id  baakruptcy  can  not  be  pleaded  la  bar  of  ea  action 
to  recover  the  elalui  before  the  debtor's  flDal  discharge.     Ibid. 

Ad  affidavit  of  defense  that  the  defeodant  has  been  adjudged  baak- 
nipt  Is  sufficient  to  prcveDt  the  entry  of  a.  Judgment  agalDal  him  UDtll  be 
has  a  reasonable  time  to  apply  for  a  discharge.  Frostman  T.  Hicks,  Ij 
B.  R.  41  s.  c.  3  W.  N.  2tC>;  a.  c.  24  Pitts.  L.  J.  80. 

A  suggeitilon  of  ihc  iMiukrupti-j-  of  ilii'  jippellce  on  the  InfurmatloD  auJ 
belief  of  tlie  appellant  Is  not  such  evidence  as  will  Justify  aDy  action  on 
the  part  of  (he  appellate  I'uiirt.    Booker  v.  Atlklus,  4S  Ala.  52S. 

The  motion  for  a  conllauiince  must  be  pro])erlj  presented,  and  An 
BdJudlcatloii  olilallied  thereon,  before  the  entry  of  a  Judgment.  A  motioo 
which  is  not  served  upon  the  plaiiitlrc  nor  ln-ought  to  the  notice  of  the 
court  Is  not  sufflclenl,     Duubar  v.  Baker.  104  Mass  211. 

When  It  iipiicurs  fnmi  the  record  in  the  appellate  court  that  a  cause 
against  several  defendants  was  continueit  as  to  some  of  them,  on  tbeir 
plea  of  bankruptcy,  the  appellate  court  will  preaume  that  sulBcient  evi- 
dence of  the  truth  of  the  pli-a  was  shown  to  the  court,  unless  the  con- 
trary Is  ui:ide  to  appear.     MelvEn  v.  I7hirk.  45  Ala.  atd"). 

Tiie  stij-ircHtlon  of  the  defi'ttdant's  liankruptcy  operates  as  an  InJunctioD 
agoinsi  the  rnrllier  prowi-uliou  of  the  suit,  and  such  further  proceeiliuga 
muBt  1"'  deemed  void  whili'  the  Injunetiou  conliuues.  Penny  v.  Taylor, 
in  B.  R.  200. 

Tills  pnivlsion  Is  cHpecinlly  ndilret-seil  to  the  bankruptcy  court,  and  the 
stay  provided  for  Is  to  be.  and  Is  In  practice,  griinied  by  that  court. 
ThE>  option  to  cndciivor  io  obtain  a  discharge,  anil  falling  In  that,  to  dv- 
fend  all  nndeH-rniluMl  personal  actions,  is  a  rlgiit  given  to  a  debtor  1)J 
ilic  bankruptcy  ad  under  llie  (liinstiliiliou  of  the  l"n!ted  States,  and  lie  fe 
eulillc<i  I'l  be  priilecH'il  in  iliiH  I'iglit  by  the  liinkniiilcy  court.  In  t« 
M.  H.isriiiicrs,  :;  B.  R.  i'Ki:  s.  c.  :i  Ben.  H:  In  re  Melciiif  &  Duncan.  I  B.  R. 
2111:  s.  1-.  2  Hen.  TS:  in  re  Horatio  It.'cd.  1  B.  R.  1:  in  i-e  .Tacoby.  1  B.  B. 
IIH:  in  H'  l.iiMifi  .Mrycis,  1  It,  It.  ."iSi ;  s.  c.  2  Ben.  424;  Samson  v.  BurtdD. 
4   B.   It.  1:  s,  c.  r,   (ten.  :l2r.;  Siiii-nii  v,   McllniTa.v.  R  Humph.  33rt. 

This  iiinhli.d  HM'  iiilciiilcil  f.iv  tlie  prolcrll.in  oC  tiie  debtor.  SUll  it 
i.s  ohviiios  iliiii  111.'  rlisiiii  (  •■■>\m  liiis  tiie  power  Ut  stay  cnilltors  rmm 
yiroi'cedliii;   :>l    :iil   in    ii    S!:iic   <-iinrt    inilil    the   (incstion   of   dlsebarpe  i^ 

,l,.trniii 1.    Till'  as<i:;nc.'  in:ii'  iipply  fur  liie  slay,  but  the  grnntiug  of  (Jie 

uamc  in  a  niJUicr  rr^Jliin.'  in  tlic  ili^.-ivilnn  of  liic  court,  and  will  U-  fp- 
fusMil  wlicn  il  v-iinld  I'^ml  Io  eml«irr!i-ismfnt  and  delay.  Samson  v.  Bur 
t.iii,  -I  it,  i:.  i;  <.  •■.  "i  Bi'U,  :i2.-i. 

Till'   sia.v    i-   ii'iiii"H'iivy.    Tlie   objcrt    cf   the   slay    is   to   give   time  for 

|,i,(iiii^.   Ill iiiiti   ilic  iicrmancril    biir  l^i   the  debt.    If   the  discharce  is 

?■■■!' I isi'rl,  llir  slay  r-cn-^ii-;  ii~  ol'.b'i  I  linvlng  hei'n  accomplished,  and  tin' 
lMi,Mti|i|  havlntr  li:nl  :im  iiip]i.ii-iMoliy.  ualinrasscd  by  anlts.  to  eadeflviT 
III  nbtnin  lii«  i!i-=cii,'irL'>'.     if  Hn'  ili-^i'li!iri:e  Is  svantcd.  the  stay  ceases.    The 

li;iiikriipt  i*  itii'i'  ;il'l I'li'^i'l  hi-:  lii-i-liav^-.'  in  any  snlt.    "When  the  fli?- 

rliiiru'i-  I-'  |ili'!i>li'i|.  III'-  iiMi'^-iiiia  iif  ilii'  cxicnl  of  it>i  nprrnilon  upon  ilif 
di'bi-  iif  ilii'  ti;nikvnpi  cuini":  np  fur  dcicrnilaniion  iiy  tlie  court  in  whidi 
II  1=  Plrnili'il,     In  r.'  M    Hlm'tiIhtu',  2  R  H-  2.1i1l  s.  c.  ^  Ben,  14, 
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The  language  of  the  injunction  should  be  in  accordance  with  the  stat- 
ute. The  injunction  only  continues  in  force  until  the  question  of  dis- 
charge can  be  determined.  The  effect  of  the  discharge  is  to  terminate  the 
injunction.  No  motion  for  a  dissolution  is  needed.  No  order  to  show  the 
termination  Is  required.  The  banlcrupt  must  use  his  discharge  as  his  pro- 
tection in  cases  thereby  affected.    In  re  Veeder  G.  Thomas,  3  B.  R.  38. 

If  a  motion  was  made  for  a  continuance  upon  a  suggestion  of  the  de- 
fendant's bankruptcy  before  judgment,  a  discharge  may  be  pleculed  on 
the  allowance  of  a  writ  of  review.  Todd  v.  Barton,  13  B.  R.  197;  s.  c. 
117  Mass.   291. 

If  the  court  is  satisfied  that  the  refusal  of  a  continuance  on  the  sugges- 
tion of  the  banlcruptcy  of  the  defendant  has  worked  injustice  to  him,  it 
may  in  its  discretion  grant  him  a  review.    Ibid. 

An  affirmance  of  a  judgment  by  an  appellate  court,  where  no  sugges- 
tion of  the  bankruptcy  of  the  appellant  is  made,  is  valid  although  the 
proceedings  are  then  pending.  Flanagan  v.  Pearson,  14  B.  R.  37;  s.  c. 
42  Tex.  1. 

If  the  defendant  is  adjudged  bankrupt  after  the  rendition  of  a  judg^ 
ment  against  him  in  an  action  of  ejectment,  this  is  no  ground  for  stay- 
ing proceedings  in  an  appellate  court    Alston  v.  Wingfleld,  53  Ga,  18. 

An  action  pending  in  the  court  of  appeals  of  the  State,  to  which  an 
appeal  was  taken  by  the  bankrupt  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy,  may  be  stayed.  In  such  a  case  there  is  no  final 
judgment  within  the  meaning  of  the  bankruptcy  act.  A  motion  for 
further  security  in  such  a  suit  on  the 'part  of  the  creditor  is  a  proceed- 
ing against  the  bankrupt.  In  re  Metcalf  &  Duncan,  1  B.  R.  201;  s.  c. 
2  Ben.  78;  in  re  Leszynski,  3  Ben.  487. 

A  judgment  in  a  subordinate  court,  from  which  an  appeal  is  taken. 
Is  final  in  the  sense  of  this  section.  It  is  not  the  purpose  of  the  statute 
to  suspend  the  right  of  a  plaintiff  to  maintain  in  the  appellate  court  the 
correctness  and  validity  of  a  judgment  from  which  the  bankrupt  may 
choose  to  take  an  appeal,  until  the  determination  of  the  question  of  his 
discharge.  Proceedings  in  the  appellate  court  will  not  be  stayed  when 
the  defendant  appeals  and  then  becomes  bankrupt.  Merritt  v.  Glidden,  5 
B.  R.  157;  8.  c.  39  Cal.  559. 

If  the  appellee  becomes  bankrupt  after  the  submission  of  the  case 
in  the  appellate  court,  the  judgment  will  be  rendered  as  of  the  date  of 
the  submission.    Booker  v.  Adkins,  48  Ala.  529. 

If  the  sheriff,  acting  under  an  execution  issued  upon  a  judgment  ren- 
dered after  the  commencement  of  the  proceedings  in  bankruptcy,  pro- 
ceeds to  sell  the  property  after  he  is  served  with  an  injunction  from  the 
district  court,  he  may  be  held  liable  In  an  action  of  trespass  for  the 
damages.  Stlnson  v.  McMurray,  6  Humph.  339;  Turner  v.  Gatewood,  8 
B.  Mon.  613. 

Where  the  action  of  the  creditor  does  not  tend  to  enforce  any  demand 
against  the  bankrupt  nor  deprive  the  assignee  of  any  property  or  right, 
the  stay  is  not  violated.  In  re  Hirsch,  2  B.  R.  3;  s.  c.  2  Ben.  493;  s.  c.  1  L. 
T.  B.  92. 
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The  power  conferred  upon  tlie  district  court  by  tblB  eection,  of  ^rani- 
lug  Injunction))  to  slay  isults  and  proeeedlugs  to  recover  debts  fruiu  a. 
buukrupt,  Is  not  gi-uuted  to  any  other  court  tban  the  "court  iu  LHiok- 
ruplcy,"  whicli  means  the  court  where  the  proceedings  In  bankruptcy  arc 
pending.  When  the  bitukruiit  applies  fur  the  benefit  of  the  baitkrupii:y 
act  In  one  district,  the  district  court  of  another  diatrlct  has  no  power  lu 
grunt  an  iujiini-tlun  tu  Htay  suIIk  brought  by  ereditors  agaJust  hliu.  Iu 
re  H.  Klchardsou  et  al.,  2  B.  It.  202;  s.  e.  2  Ben.  517;  s.  c.  2  L.  T.  B.   20. 

When  till!  iiuleuul  vt  the  debt  lid  iu  dispute,  the  tiuit  sbuuld  be  nlionei] 
to  ijroceed  to  judgment,  lu  re  iiundle  &  Junes,  1!  B.  K.  113;  in  re  li. 
Uii-biirdaou  et  ul.,  1!  B.  It.  MJ;  b.  u.  2  Ben.  517;  a.  c.  2  L,.  T.  B.  •O;  Norton 
V.   Switzer,  oa   U.  S.  355;  s.  e.   :i7   Lu.  Au,   -J^. 

So  ieug  as  the  udjudicatlou  of  iMiuki-uptcy  stands  unrevoked,  all  in- 
quiry as  to  the  validity  or  existence  of  the  debt  claluieil  to  be  due  to  rbe 
petitiouiug  creditor  iu  iuvoluulury  piviceeiUngs  Is  precluded.  The  debt  due 
to  such  creditor  was  estaltlisheJ  for  tiie  jiunwses  of  the  adjudication,  and. 
neither  the  debt  nor  the  adjudication  can  be  attacked  upon  a.  motion  tu 
vacate  au  order  ulayiug  giroceedlugu  lu  a  Stute  court.  In  re  Fallcm,  2  B. 
K.  LT7. 

The  (irdcr  staying  proceedings  will  he  viienied  when  there  is  unreosonablt- 
delay  in  prgeurlug  a  dlschurge.  In  re  \\.  Beldeu,  G  B.  It.  -US;  s.  c.  5  Ben. 
47(>. 

A  creditor  wlio  has  not  proved  his  debt  has  no  status  in  tlie  court  of 
bankruptcy.  He  does  not  submit  himself  to  its  Jurisdiction,  aud  hla  right 
to  proceed  Im  uo  farther  nffected  than  It  ia  ufCeeted  by  the  restraJning 
words  of  tile  Htiilule.  But  this  restraiut  is  liy  the  very  terms  of  the 
stntute  wulijcet  to  u  couditliin.  ami  tii.il  coudllloa  ia  ihnt  the  restraint 
r<liull  not  exist  If  the  huiikiniiit  docs  not  use  reusoDalile  diligence  i<i 
olitnin  Ills  dlsi-hjirge.  Hut  ilie  suit  can  ouiy  be  stayed  by  the  court  lu 
which  il  is  iH'iidinn.  There  is  no  reascra  for  sending  him  Into  the  fonrt 
of  biinkriiiitey  to  apply  fur  permission  to  proceed.  If  there  has  been  uu- 
reasonaiile  delny,  the  procei-diUKs  iu  bnukni|)U-y  do  not  arrest  his  suit, 
nnd  In-  li:is  a  right  to  jiroeeed.  wlilch  has  not  Iwen  surrendered  by  any 
ai'i  of  bis,  .Tud  which  the  hiw  bus  unt  taken  away  from  him.  In  sui-b  n 
etiBi'  lhr>  qucsikm  <>t  uniea.siraul>le  delay  muHt  ueci'Ssariiy  he  a  question  lo 
be  di'iermnicd  by  Ihe  cinirt  In  which  the  ervdifor's  action  Is  pending. 
IMuKec  v.  lU'cU-er.  H  H,  It.  jiJ.S;  s.  c.  U  I'hiiii.  lOU. 

AfT  OF  lS!>fl.  I'lr.  ;l,  S  ^.  Protection  and  Detention  of  Bank- 
rupts.—!a)  A  lirinkvii|il  ':li;ill  lie  evciiq.t  I'rfnii  nrrei^t  upon  civil 
]>riicoss  exc'.']iL  in  Ih''  fu||(n\in;r  c:im's:  (1)  Wlieii  i:-^ue(l  from  a  court 
iif  liiinknifjlcy  for  cinilcnqit  nr  iliMihedieiico  of  its  lawfti!  orders; 
(■-')  ivlieii  i.j-unil  fi-nni  ,i  Sfiitc  luiirt  liiivinfr  jurisdiction,  and  served 
wilhii]  such  Stiife.  u|i(m  ii  d.'M  r-r  cliiiiii  fnmi  which  liis  dischar^je 
in  liitJikni)ilfy  wmild  nut  lie  ji  rclwi^c.  and  in  such  case  he  phall  be 
e\fni|it  fnmi  ^inrh  nrn"";t  nlicn  in  nltrndnnrn  ii|irtn  a  court  of  hanb- 
r'lptcy  IT  fn.frnircd  iu  the  performance  of  a  duty  iiniioscd  hy  this  Act. 
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(b)  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by 
or  against  a  person,  and  before  the  expiration  of  one  month  after 
the  qualification  of  the  trustee,  upon  satisfactory  proof  by  the  afl5- 
davits  of  at  least  tv^'o  persons  that  such  bankrupt  is  about  to  leave 
the  district  in  which  he  resides  or  has  his  principal  place  of  business 
to  avoid  examination,  and  that  his  departure  will  defeat  the  proceed- 
ings in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him 
to  bring  such  bankrupt  forthwith  before  the  court  for  examination. 
If  upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the 
court  or  a  judge  thereof  that  the  allegations  are  true  and  that  it 
is  necessary,  he  shall  order  such  marshal  to  keep  such  bankrupt  in 
custody  not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall 
be  examined  and  released  or  give  bail  conditioned  for  his  appearance 
for  examination,  from  time  to  time,  not  exceeding  in  all  ten  days,  as 
required  by  the  <Jourt,  and  for  his  obedience  to  all  lawful  orders 
made  in  reference  thereto. 

Act  op  1867,  §  5107.  No  bankrupt  shall  be  liable  during  the 
pendency  of  the  proceedings  in  bankruptcy  to  arrest  in  any  civil 
action,  unless  the  same  is  founded  on  some  debt  or  claim  from  which 
his  discharge  in  bankruptcy  would  not  release  him. 

Statute  revised  —  March  2.  1867,  ch.  176,  §  26,  14  Stat  520.  Prior 
Statute  —  April  4,  1800,  ch.  19,  §§  22,  38,  60,  2  Stat  27,  32,  35. 

If  the  debt  was  created  by  fraud,  the  bankrupt  will  not  be  released 
from  arrest.    In  re  Martin  Alsberg,  16  B.  R.  116. 

The  right  of  the  debtor  to  fa  release  from  arrest  depends  on  the  evl* 
dence  produced  in  the  district  court  to  prove  that  the  debt  is  one  from 
which  a  discharge  will  not  release  him,  and  not  upon  the  reasons  which 
may  have  been  filed  in  the  State  court  for  the  arrest    Ibid. 

A  bankrupt  arrested  under  order  of  arrest  granted  by  a  State  court 
in  an  action  founded  upon  a  claim  for  proceeds  of  goods  consigned  for 
sale  as  factors:  Held,  he  was  entitled  to  discharge  from  such  arrest, 
the  liabUity  being  one  which  is  released  by  discharge  in  bankruptcy.. 
Id  re  Smith  et  al.,  18  B.  R.  24. 

Adjudication  of  a  bankrupt  under  arrest  in  a  civil  action,  pending  at 
the  time  proceedings  were  commenced,  does  not  entitle  him  to  a  release 
from  such  arrest.    Brandon  Nat'l.  Bk.  v.  Hatch,  16  B.  R.  468. 

Bankruptcy  law  of  1867  did  not  authorize  arrest  of  a  bankrupt  in 
voluntary  proceedings.    In  re  Hale,  18  B.  R.  335. 

The  district  courts  are  competent  to  relieve  the  bankrupt  from  arresc 
on  process  from  a  State  court,  provided  the  arrest  was  founded  upon 
a  debt  from  whioh  a  discharge  in  bankruptcy  would  release  him.  In 
re  Ij.  Olaser,  1  B.  R.  336;  s.  c.  2  Ben.  180:  s.  c.  1  Li.  T.  B.  57;  in  re  Boyst, 
2  B.  R.  171;  State  v.  RoUins,  13  Mo.  179;  U.  S.  v.  Dobbins,  1  Penn.  L.  J. 
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91;  8.  c.  5  Law  Rep.  81;  in  re  Mifflin,  1  Penn.  L.  J.  146;  In  re  Grenrille  T. 
Winthrop,  5  Law  Rep.  24;  in  re  Samuel  T.  Taylar,  IG  B.  B.  40.  Vide 
in  re  Edson  Oomstock,  22  Vt.  642;  Robb  v.  Powers,  7  Ala.  658. 

Tlie  district  courts  must  necessarily  inquire  into  that  question  and  de- 
cide it  for  themselves.  The  question  is  one  of  fact,  which  can  not  he 
decided  on  ex  parte  testimony.  In  re  L.  Glaser,  1  B.  R.  336;  s.  c.  2  Ben. 
180;  8.  c.  1  L.  T.  B.  57;  in  re  Boyst,  2  B.  R.  171. 

The  proper  course  is  to  issue  a  writ  of  habeas  corpus,  and  on  the  hearing 
to  discharge  the  bankrupt  from  arrest  In  re  Williams  &  McPheeters,  11 
B.  R.  145;  s.  c.  6  Biss.  233. 

The  bankrupt  should  apply  in  the  first  instance  to  the  State  court,  for 
that  will  avoid  a  conflict  of  jurisdiction.  In  re  Michael  O^Mara,  4  Biss. 
506. 

Evidence  can  not  be  Introduced  to  show  that  the  averments  in  the 
declaration  upon  which  the  arrest  is  founded  are  false.  In  re  Devoe,  2 
B.  R.  27;  s.  c.  Lowell,  251;  s.  c.  1  L.  T.  B.  90;  in  re  J.  H.  KimbaU,  2  B.  XL 
2(H,  354;  s.  c.  2  Ben.  554;  s.  c.  6  Blatch.  202. 

When  it  api>ears  from  the  face  of  the  proceedings  that  the  debt  is  one 
from  which  a  discharge  will  not  release  the  debtor,  he  can  not  be  re- 
lieved. It  is  not  necessary  that  this  should  appear  from  the  declaration. 
It  is  suflicieut  if  it  appear  from  the  afl3davit  and  order  of  arrest,  even 
though  these  are  ex  parte.  Their  verity  can  not  be  called  in  question  in 
the  bankruptcy  court.  They  are  entitled  to  as  much  credit  as  more 
formal  and  specific  proceedings.  In  re  J.  H.  Kimball,  2  B.  R.  204,  354:  s. 
c.  2  Ben.  554;  s.  c.  0  Blatch.  21)2:  in  re  W.  E.  Robinson,  2  B.  R.  342;  s.  c. 
30  How.  Pr.  17():  s.  c.  0  Blatch.  2.53:  s.  c.  2  L.  T.  B.  18;  in  re  Migel,  2  B.  R, 
481:  in  re  Leibensteiu  et  al..  4  O.  L.  N.  309.  Contra,  in  re  Williams  & 
McPhootcrs,   11   B.    K.    145:   s.   c.   0   Biss.   233. 

Tlu»  ueccssity  for  an  examination  by  the  district  court  of  the  papers 
on  wliicli  the  arrest  is  founded,  is  not  to  determine  whether  the  bankrupt 
was  lial)le  l>y  tlu^  State  law  to  arrest,  or  whether  he  was  arrested  on  a 
di'l>t  which  is  iu  fact  not  dischargeable,  iu  bankruptcy,  but  solely  to 
determine  whether  the  State  court  intended,  in  ordering  the  arrest,  to 
found  it  on  a  debt  or  elaini  which  would  not  be  discharged  by  a  discharge 
in  bankruptcy.  The  distinctiou  is  a  plain  one.  If  the  bankrupt  claims 
that,  on  the  merits,  the  facts  on  which  the  State  court  acted  in  ordering 
his  arrest  did  not  exist,  he  nuist  try  that  question  iu  the  State  court.  The 
district  court  can  not  go  into  sucli  an  inquiry.  It  can  not  try  that  ques- 
tion on  aflidavits  or  by  proofs.  In  re  Valk  et  al.,  3  B.  R,  278;  s.  c.  3  Ben. 
4,'^>1. 

Tlie  ]»ankrupt  slionld  move  for  a  discharge  in  the  State  court,  and 
controvert  tlie  facts  on  tliat  motion.    In  re  Migel,  2  B.  R.  481. 

A  jiidgnient  rendered  npon  a  complaint  setting  forth  all  the  facts  that 
make  up  the  fraud  is  c('n<lusiv(»  evidence  of  the  fraud.  In  re  Patterson, 
1  R.  Pi.  noT:  s.  c.  2  T'.en.  ITm:  in  re  Seymour.  1  B.  R.  29;  s.  c.  1  Ben.  348;  in 
re  Pettis,  12  TV  P.   14:  s.  c.  7  A.  P.  P(*g.  005.  * 

A  .iudirnieut  rendered  in  an  action  for  deceit  does  not  so  merge  the 
original   cause   of   action   as   to   make  the  demand   dischargeable.    The 
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record  of  the  action  In  which  the  execution  issues  may  be  looked  at,  and 
If  it  shows  a  material  and  traversable  allegation  of  fraud  as  its  sole 
foundation,  the  debt  or  demand  may  fairly  be  said  to  be  one  founded 
in  fraud,  and  the  action  to  be  one  founded  upon  a  debt  or  claim  from 
which  the  bankrupt's  discharge  would  not  release  him.  In  re  Whitehouse, 
4  B.  R.  63;  s.  c.  Lowell,  429. 

But  where  the  debt  is  one  from  which  a  discharge  in  bankruptcy  will 
not  release  the  bankrupt,  he  can  not  be  relieved.  In  re  L.  Glaser,  1  B.  R. 
386;  B.  c.  2  Ben.  180;  s.  c.  1  L.  T.  B.  57;  in  re  Patterson,  1  B.  R.  307;  s.  c. 
2  Ben.  155;  in  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348;  in  re  Pettis,  2 
B.  R.  44;  s.  c.  7  A.  L.  Reg.  695;  in  re  G.  W.  Kimball,  1  B.  R.  193;  s.  c. 
2  Ben.  38;  in  re  Devoe,  2  B.  R.  27;  s.  c.  Lowell,  251;  s.  c.  1  L.  T.  B.  90; 
Horter  v.  Harlan,  7  B.  R.  238;  s.  c.  9  Phila.  63. 

Though  the  State  court  would  probably  release  the  debtor,  it  is  the 
duty  of  the  district  court  to  see  that  he  is  released,  and  to  protect  him. 
In  re  Simpson,  2  B.  R.  47;  in  re  Wiggers,  2  Biss.  71. 

The  refusal  of  a  previous  application  by  the  State  court  is  not  final  and 
binding.    In  re  Wiggers,  2  Biss.  71. 

It  was  obviously  the  object  of  the  law  to  bring  the  bankrupt  at  all 
times  within  the  control  and  disposition  of  the  district  court,  and  the 
State  courts  can  not  have  control  over  the  bankrupt  in  a  manner  different 
from  that  authorized  by  the  law.  In  re  Wiggers,  2  Biss.  71;  Bishop  v. 
Loewen,  2  Penn.  L.  J.  364. 

There  is  no  distinction  between  an  arrest  on  mesne  and  final  process. 
So  far  as  the  arrest  is  concerned  the  object  and  intent  of  this  clause 
are  the  same.    In  re  Wiggers,  2  Biss.  71;  in  re  Mifflin,  1  Penn.  L.  J.  146. 

The  district  court  has  the  power  to  require  a  citizen  within  its  Juris- 
diction to  release  a  i)erson  held  in  custody  beyond  its  Jurisdiction.  Hazle- 
ton  V.  Valentine,  2  B.  R.  31;  s.  c.  Lowell,  270;  s.  e.  1  L.  T.  B.  105. 

Rule  XXVII  applies  only  to  the  court  in  which  the  proceedings  In 
bankruptcy  are  pending.    In  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348. 

The  authority  of  the  district  court  to  release  a  bankrupt  from  imprison- 
ment applies  only  to  cases  where  the  arrest  is  made  after  the  commence- 
ment of  proceedings  in  bankruptcy.  In  re  W.  A.  Walker,  1  B.  R  318;  s.  a 
LoTiell,  222;  Ilazleton  v.  Valentine,  2  B.  R  31;  s.  c.  Lowell,  270;  s.  c 
1  L.  T.  B.  105;  Minon  v.  Van  Nostrand,  4  B.  R.  108;  8.  c.  Lowell,  458;  s.  c. 
1  Holmes,  251;  in  re  Hoskins,  Ctabbe,  466;  Schulze  v.  Fleischer.  1  Penn.  L. 
J.  11;  in  re  Rank,  Orabbe,  493;  in  re  Jonathan  H.  Cheney,  5  Law  Rep.  19. 

The  arrest  contemplated  is  manifestly  a  new  arrest  for  the  benefit  of 
the  creditor.  The  fact  that  the  debtor  was  not  found  guilty  by  the 
magistrate  in  the  proceedings  before  him  under  the  act  relating  to  poor 
debtors,  and  was,  therefore,  permitted  to  go  at  large  pending  the  ap- 
peal, does  not  make  the  taking  of  his  body  on  execution,  in  case  of  liis 
ultimate  conviction,  a  new  arrest.  So  far  as  the  creditor  is  concerned. 
It  is  a  restoring  of  the  debtor  to  the  confinement  from  which  he  had 
obtained  a  temporary  relief  pending  the  appeal.  It  is  not  an  arrest 
within  the  contemplation  of  this  clause.  Stockwell  y.  Silloway,  100  Masa 
287. 
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A  prieoner  oDt  on  ball  is  tlieoretlcally  and  pracUcftlly  in  arrest,  sub- 
stantially, to  all  Intents  aad  purposes,  the  same  as  If  b»  had  Dot  been 
released  on  ball.  Uazleton  v.  Valentine.  2  B.  R.  31;  s.  c.  Lon-ell,  2T0: 
8.  c.  1  L.  T.  B.  105;  in  re  Rank,  Crabbe.  493;  Id  re  Jonathan  m.  Oben«j. 

5  Law  Bep.  19.    Vide  FosaJl  v,  Levi,  1  Craacb  C.  O.  13B;  Lingau  y.  Bai- 
ley, 1  Ci'anch  C.  C.  112. 

The  proceeding  to  dlschai^e  a  debtor  from  arrest  is  very  limited  Iq 
ItH  scopL'.  Tbi.'  nftiou  of  tlic  riialrtc'l  court  is  couflued.  in  jKiint  ut  limf, 
to  the  peudeucy  of  tiie  proceedings  In  bankruptcy.  They  are  pendini:. 
HO  far  as  tUe  debtor  is  eutitled  to  relief  by  virtue  of  the  provlsioiis  of 
this  section,  only  until  the  tcruiiuatlon  of  proceedings  for  the  diecliar^  of 
the  bankrupt.    lu  re  J.  H.  Kimball.  2  B.  II.  2(M;  a.  c.  2  Ben.  E>54;  s.  c. 

6  Blfltcb.  2i)2;  In  re  Nathaniel  Dole,  7  B.  B.  538;  s.  c.  9  B.  R.  193;  8.  c.  U 
Blatfh.  4(1!). 

Wlirii  .1  .i.  i.i.  I  III.  -  1,;-  [..  ;ii..[i  in  one  district  Uie  district  court  i>( 
aunt  In  ;  I  I  ■  liise.  release  him  from  arrest  under  Ik- 

pnjvi-i"  ■    s,.jiQo«r.  1  B.  It.  20;  s.  c.  1  Beu.  34a 

I'rui  i.il1.;.„.-  ui  ■. 'iLjLiiji^i  i.uiliniiilcy  l>,v  i>n  Imprisoned  debtor  is  a 
friiud  upDii  ilii!  f^iiHt^  Uiws.  uud  will  prevent  his  obtaining  a  di^K-harge 
under  them.  .\n  nrcouut  of  his  iiroperly,  wliU-b  only  Includes  wbnt  re- 
mainfj  after  the  >i.SKl;L:iiiiit'Ut  in  liankruplcy,  is  defective  and  InsuBlcieai. 
Peojile  V.  Brooks,  4(1  IIoiv.  Pr.  IIS. 

If.  prior  to  being  cliargod  lu  exccullou.  a  debtor  makes  a  valid  assi;;u- 
naent  of  his  projii'ily,  h,v  lilliig  ills  iiclitiim  In  liunkruptry,  the  fact  of  Lis 
biivlnp  done  so  will  not  liar  his  dlsrharpe  under  the  State  laws:  nuc 
run  he  l»»  ii'miircd  to  assiiin  iiuire  ihiiu  hla  conliugent  interest  in  sucli 
piiiji.-[-i,v,  ill  the  event  of  lis  belug  more  Ihnu  sutBcleut  to  pay  Ills  delili. 
'rr  ijf  rlic  li;iiikriiiitry  prorci'illugs  being  dlHUili*sed  or  discontinued. 
Itiiswii:  V.  ISc.viiu.ur,  T  Knbl.  4L'7. 

Tlic  WTiilc  <uurl  will  ri'lciise  the  prirly  from  iirrcsi  as  wll  as  the  di.-^irki 


.\  cii'iliini-  ulii'  liiilils  Uir  liiiiiknipl  under  niTcst.  upon  protess  Issuei! 

lief'in-  ihi'  iiiniiiicuiT iir  ..r  ilir  imn'i-ctliuss  in  bankruptcy,  will  not  be 

jiciniiiud   III   |ini\*i'   hl-j   ili-ht,   unices   hi'   l■(ln^Jcnts  tn  disclinrgc  1he  bauk- 
ruiii  I'l'iiui  lustitily.    In  f,'  .bni;nliiiii  II.  fliniey.  o  Law  Bep.  10. 

Att  (ir  If^ns.  Cii.  :1.  g  IJ.  Discharges,  when  Granted. —  (a) 
.\iiy  |..T-i.n  limy.  .'iriM'  llir  .■\i.irnlitm  nf  .me  month  :in(]  within  llie 
iii\l  iw.'hr  iiM.nllis  .-iil.-ciiiiciit  lo  iM'inj:  Li.l.iiirljred  :i  bmiknipt,  (ile 
till  ii|iiilir:ilii.ii  ri,r  ii  i1[m1i;it;^,-  ill  llie  cniirt  ol'  Iviiilinij'tcy  in  which 
llii'  ]l|■..l■.vlh^lL'^  iiiv  I'rihlinL';  il'  it  ^Imll  hi'  nnuh'  to  >\]i]<i}»r  to  Ih.- 
jihliic  lh;it  1hi'  li;iiikni]>t  wiis  iiiiiiviiilnlily  iirovontcil  IVf-m  filing:  it 
wiitiiti  -iirh  liiiii',  ii  iiuiy  he  llkd  within  hut  not  afttr  the  p.\|iirjticin 
of  iliL-  iKAt  ?1\  inoiMhs. 
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Act  op  1867,  §  5108.*  At  any  time  after  the  expiration  of  six 
months  from  the  adjudication  of  bankruptcy,  or  if  no  debts  have 
been  proved  against  the  bankrupt,  or,  if  no  assets  have  come  to  the 
hands  of  the  assignee,  at  any  time  after  the  expiration  of  sixty  days, 
and  before  the  final  disposition  of  the  cause,  the  bankrupt  may  apply 
to  the  court  for  a  discharge  from  his  debts.  This  section  shall  apply 
in  all  -cases  heretofore  or  hereafter  commenced. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  29,  14  Stat.  531.  Prior 
Statute  —  Aug.  19,  li«l,  ch.  9,  §  4,  5  Stat  443. 

A  bankrupt  must  apply  for  his  discharge  before  the  final  disposition 
of  the  administration  of  the  estate.    In  re  Wm.  O.  Brightman,  15  B.  R.  213. 

The  law  allows  the  bankrupt  to  apply  for  his  discharge  after  the  ex- 
piration of  sixty  days  from  the  adjudication,  and  within  six  months,  either 
when  no  debts  have  been  proved,  or  when  no  assets  have  come  to  the 
hands  of  the  assignee.  It  is  only  when  both  debts  have  been  proved  and 
assets  have  come  to  the  hands  of  the  assignee,  that  the  discharge  can 
not  be  applied  for  until  after  the  expiration  of  six  months.  In  re  B.  W. 
&  J.  H.  Woolums,  1  B.  R.  496. 

Where,  up  to  the  time  of  the  application  for  the  discharge,  the  assignee 
has  neither  received  nor  paid  any  moneys  on  account  of  the  estate,  the 
case  is  to  be  regarded  as  one  where  no  assets  have  come  to  his  hands,  even 
though  he  may  have  reason  to  believe  that  he  will  thereafter  receive 
money  on  account  of  the  estate  as  the  proceeds  out  of  the  assets  thereof. 
In  re  Dodge,  1  B.  R.  435;  b.  e.  2  Ben.  347;  in  re  Hughes,  1  B.  R.  22G;  s.  c. 
2  Ben.  85;  s.  c.  1  L.  T.  B.  45. 

Certificates  of  stocks  or  claims  against  debtors  of  the  bankrupt,  which 
up  to  the  time  of  the  application  of  the  bankrupt  for  a  discharge  have 
not  actually  produced  anything,  and  for  which  the  only  offer  made  is 
the  offer  of  a  small  sum  of  money,  while  there  is  strong  evidence  that 
these  stocks  and  claims  are  absolutely  worthless,  may  very  Justly  be  said 
not  to  be  assets  at  the  time  of  the  application  for  a  discharge,  whatever 
they  may  be,  or  may  become  afterward.  In  re  Soils,  3  B.  R.  761;  s.  c.  4 
Ben.  143. 

Notes,  accounts,  and  claims  against  others,  on  which  no  money  has  been 
received,  are  not  considered  as  assets.  In  re  Dodge,  1  B.  R.  435;  s.  c. 
2  Ben.  347;  in  re  Hughes,  1  B.  R.  226;  s.  c.  2  Ben.  85;  s.  c.  1  L.  T.  B.  45. 

The  interpretation  given  to  the  term  "  no  assets  **  by  the  Justices  of 
the  supreme  court,  in  Form  No.  35,  is,  that  the  assignee  has  not  received 
or  paid  out  any  money  on  account  of  the  estate.  In  re  Dodge,  1  B.  R, 
435;  s.  c.  2  Ben.  347. 

It  is  not  necessary,  on  presenting  a  petition  for  discharge,  to  produce 
the  assignee*8  return,  nor  any  certificate  from  the  assignee  that  no  as* 
sets  have  come  to  his  hands,  nor  any  other  evidence  than  the  mere  state- 
ment  in  the  petition  that  no  debts  have  been  proved,  or  that  no  assets 

«Mi^ — ^ 

1  So  amended  by  act  of  July  26,  1876,  ch.  234,  §  1,  19  Stat  102. 
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have  come  to  the  hands  of  the  assignee.  Of  course,  upon  the  return  of 
the  order  to  show  cause  made  upon  the  bankrupt's  application  for  his 
discharge,  the  court  will  not  grant  the  discharge  without  satisfactory 
evidence  that  no  debts  have  been  proved,  or  that  no  assets  have  come 
to  the  hands  of  the  assignee.  The  highest  evidence  as  to  debts,  and  the 
highest  evidence  as  to  assets,  are  in  the  hands  of  the  assignee.  The 
evidence,  therefore,  must  come  from  him.  In  re  Bellamy,  IB.  R,  4>4; 
s.  c.  1  Ben.  390;  s.  c.  1  L.  T.  B.  '22. 

The  assignee,  when  requested  by  the  bankrupt,  should  make  his  return 
on  Form  No.  35,  when  he  has  not  in  fact  received  or  paid  out  any  money 
on  account  of  the  estate,  even  though  he  may  have  reason  to  believe  that 
he  win,  at  some  future  time,  receive  moneys  on  account  of  tlie  same. 
In  re  Hughes,  1  B.  II.  22(>;  s.  c.  2  Ben.  85;  s.  c.  1  L.  T.  B.  45. 

The  register  has  the  power  to  pass  an  order  requiring  the  assignee  to 
make  a  return.  In  re  Bellamy,  1  B.  R.  04;  s.  c.  1  Ben.  300;  s.  c.  1  L.  T.  B. 
22. 

When  debts  have  been  proved,  and  assets  have  come  to  the  hands  of 
the  assignee,  an  application  for  a  discharge  can  not  be  filed  before  the 
expiration  of  six  months  from  the  adjudication  of  bankruptcy.  The  .six 
months  is  to  be  computcHl  from  tlie  date  of  adjudication  —  not  from  the 
date  of  filing  the  original  petition.  In  re  Bodenheim  &  Adler,  2  B.  I^  410; 
s.  c.  2  L.  T.  B.  Oi;  in  re  D.  K.  Holmes,  14  B.  R.  200. 

When  no  debts  have  been  proved  and  no  a>isets  have  come  to  the  bauds 
of  tlie  assignee,  the  bankrupt  may  apply  for  a  discharge  even  after  the 
expiration  of  six  months.    In  re  Caunaday,  3  B.  R.  1;  s.  c.  2  Biss.  7.3;  in 
re  Vorbeok,  1  Pac.  L.  R.  100;  in  re  Donaldson,  11  B.  R.  41)0;  s.  c.  2  DUl-m. 
340;  in  re  Wm.  H.  IMerson.  10  B.  R.  107.    Contra,  in  re  Wilmott,  2  B.  R. 
214;  in  re  Franklin  A.  Sloan,  12  B.  R.  50;  s.  c.  13  Blatch.  07;  in  re  Anson 
Martin.  2  B.  R.  54S;  in  re  (lallison  t-t  al.,  5  B.  R.  353;  s.  c.  2  L.  T.  B.  105; 
in  ro  SclK'uck,  5  B.  R.  03;  in  re  Farroll,  5  B.  R.  125;  in  re  Barrett,  II  B. 
R.  5'J7;  s.  c.  1  Cent.  L.  J.  550;  in  ro  (Jroenfield,  2  B.  R.  2JiS,  311;  s.  c.  0 
Blatch.  2S7;  in  ro  Watson  tV:  Reynolds.  1  W.  N.  86,  ;i34;  s.  c.  2  W.  N.  350; 
iu  ro  L<)\V('nst<'in.  13  B.  R.  470:  s.  c.  3  Dillon,  145. 

Tlio  fact  that  the  <lcl)tor  is  an  involuntary  bankrupt  does  not  of  itsi^f 
alono  pivvont  his  discliargo.  If  sections  5110  and  5112  do  not  preveut 
it,  ho  is  ontitlod  to  a  <lischar;ro.  In  re  S.  I).  Clark,  3  B.  R.  10;  s.  c.  2  Biss. 
73:  in  re  Dibhlee  ot  al.,  2  H.  R.  017;  s.  c.  3  Ben.  28:3:  in  re  Bunsler,  5  B.  R. 
82:  s.  e.  41  How.  Pr.  4<iO;  s.  e.  5  Hen.  242. 

Tlu»  banlsnipt  is  not  ro([uire(l  to  pray  for  a  discharge  from  his  partner- 
sliip  debts  iu  pi'j^  iso  words.  If  h(^  prays  to  be  discharged  from  aU  his 
T)rnvnl)le  debts,  lie  virtually  prnys  to  be  discharged  from  his  partnership 
debts.     In  re  Win.  II.  IMerson,  10  B.  R.  107. 

Act  or  1!=;0S,  Cti.  3,  g  14.    Procedure  to    Secure    Discharge. — 

(1>)  Tlio  jikIlto  s1i;i11  lic.ir  the  Mi^plical ion  for  a  di.^cliartro,  and  siu*h 
fnoofs  inid  ]>lc;is  a^  niny  l)t'  made  \n  o])])osition  tliereto  by  parties  in 
intercut,  at  .<ucli  time  as  will  give  parties  in  interest  a  reasonable 
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opportunity  to  be  fully  heard^  and  investigate  the  merits  of  the  appli- 
cation and  discharge  the  applicant  unless  he  has  (1)  committed  an 
offense  punishable  by  imprisonment  as  herein  provided;  or  (2)  with 
fraudulent  intent  to  conceal  his  true  financial  condition  and  in  con- 
templation of  bankruptcy,  destroyed,  concealed,  or  failed  to  keep 
books  of  account  or  records  from  which  his  true  condition  might  be 
ascertained. 

(c)  The  confirmation  of  a  composition  ^hall  discharge  the  bank- 
rupt from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms 
of  the  composition  and  those  not  affected  by  a  discharge. 

Bankrupt  must  apply  for  his  discharge  before  final  report  and  discharge 
of  assignee.    In  re  Cross,  16  B.  R.  2M, 

A  petition  for  a  discharge  In  bankruptcy  should  clearly  state  from  what 
debts  the  bankrupt  desires  to  be  discharged.  Where,  in  involuntary 
proceedings  against  one  who  is  a  member  of  a  partnership,  the  bank- 
rupt files  his  petition  for  discharge,  giving  no  schedule  of  firm  debts  and 
assets,  nor  praying  for  a  discharge  from  firm  liabilities,  the  discharge 
granted  upon  such  petition  will  only  release  him  from  his  individual  debts. 
Corey  v.  Perry,  17  B.  R.  147. 

Under  the  law  of  18C7,  where  It  appeared  that  the  cashier  of  the  ob- 
jecting creditor  (a  bank)  had  recovered  Judgment  in  his  own  name  upon 
the  claim  proved  by  the  bank;  that  he  had  afterward  filed  a  creditor's 
bUl  against  the  debtor  and  his  wife,  praying  that  certain  conveyances 
be  set  aside  as  a  fraud  upon  creditors;  that  his  bill  was  dismissed  after 
a  hearing,  and  ui)on  appeal  to  supreme  court  this  decree  w^as  affirmed: 
Held,  that  the  matter  was  res  adjudicata,  as  between  the  objecting  cred- 
itor and  the  bankrupt,  and  that  the  former  was  estopped  to  oppose  his 
discharge.    In  re  Antisdel,  18  B.  R.  289. 

The  court  of  its  own  motion  will  not  refuse  a  discharge,  though  it  may 
appear  that  the  bankrupt  has  committed  an  act  which,  if  properly  pleaded, 
would  bar  discharge.    Ibid. 

Creditors  who  have  been  duly  notified,  and  make  no  opposition,  are 
regarded  as  consenting  to  a  discharge.    Ibid. 

Where  specifications  are  overruled  upon  ground  personal  to  the  object- 
ing creditor,  time  may  be  given  to  other  creditors  to  appear  and  oppose 
the  discharge.    Ibid. 

It  was  objected  that  the  court  had  no  Jurisdiction  to  grant  a  discharge, 
on  the  ground  that  a  prior  petition  for  discharge  was  still  pending  and 
undetermined.  Held,  that  the  objection  was  frivolous;  that  no  discharge 
could  have  been  granted  on  the  prior  petition  because  not  seasonably 
made,  and  that  the  proceedings  under  It  were  abandoned  when  this 
petition  was  filed.    In  re  White  et  al.,  18  B.  R.  106. 

Whenever  an  objection  to  a  discharge  rests  on  facts,  there  must  be  a 
specification  in  order  that  the  bankrupt  may  produce  evidence,  and  that 
there  may  be  a  trial  of  the  fact    Ibid. 
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In  order  to  bar  a  discharge  on  the  ground  that  bankrupt  swore  falsely 
in  the  affidavit  accomi>anying  his  schedules  that  he  was  indebted  to  a 
creditor  named  therein,  or  that  he  did  not  disclose  to  assignee  that  the 
claim  was  false  and  fictitious,  it  must  appear  that  he  knew  the  claim 
was  false  and  fictitious.     In  re  Blumenthal,  18  B.  R.  555. 

If  a  bankrupt  houestly  regards  a  judgment  held  by  him  as  worthlesa 
lie  is  not  chargeable  with  false  swearing  or  fraud  if  he  omit  it  from  his 
scliedule,  even  if  he  consider  it  as  having  a  value.  The  omission  mu&i 
be  intentional.     In  re  Winsor,   IG  B.   K,   152. 

Keeping  books  of  account,  within  meaning  of  the  bankruptcy  act,  is 
tlie  keeping  of  an  intelligent  roi'ord  of  the  merchant  or  tradesman's 
affaire,  and  with  thiit  roas()ual)le  degree  of  accuracy  and  care  which  is  lo 
be  expected  from  an  intelligent  man  in  that  business,  and  a  casual  mis- 
take tlierein  will  not  pi-event  a  dij^charge.     Ibid. 

It  is  not  required  that  a  chattel  mortgage  given  to  secure  a  debt  should 
be  entered  upon  a  merchant's  or  trader's  boolis.  Entry  of  notes  upon  the 
fly-leaf  of  the  blotter  suflicieut.     Ibid. 

Kecjuirement  that  l»ankrupt  shall  keep  proper  books  of  account  is  sat- 
isfied if  liis  creditors  can  gather  from  them  a  correct  understanding  of 
his  l)usiiiess  and  linaneial   condition.     In  re  Antisdel,   18  B.    R.    281). 

A  discharge  will  not  be  refus*Hl  upon  tlie  ground  of  material  erasun»s 
and  alterations  in  sucli  l)ooks,  unless  they  appear  to  have  been  made  with 
fraudulent   intent.     Iliid. 

Bankrui)t  Ivept  proper  books  of  account  with  liis  customei^s,  but  it  was 
conceded  tliat  he  Ivcpt  no  books  sliowing  the  transactions  l>etween  him- 
self and  S.  Held,  tliat  his  dealinj^s  witli  S.  were  just  as  much  a  part  of 
his  l>usjness,  within  mejuiing  of  tlie  statutes,  as  liis  dt^alings  with  his  cus- 
tomers.    In   re   Blunientlini,   18  B.   1{.   5.')."). 

Bankrupt  can-ied  on  tlie  business  of  butchering,  as  agent  and  salesman 
for  one  S.,  under  a  conti'aet  which  provided  tliat  he  should  account  daily 
with  S.,  and  pay  over  moneys  received  until  S.  was  reimbui">ied  for  his 
outlay.  'I'lie  transadions  betwetMi  bankrupt  and  S.  were  entered  daily 
by  luoklacijer  of  S.  in  a  i);iss-lK)ok,  wliich  was  kept  in  bankrupt's  ixw- 
session.  Held,  sinii  piiss-book  was  one  of  bankrupt's  bocks,  and  proper 
within  nicnniiig  of  statute.     In  re  Blumenthal.  18  B.  R.  575. 

A  ineiclinnt  or  n-jHler  who  prior  to  becoming  such  kept  Ixioks  of  ac- 
count sliowin.u  siato  of  ills  alTairs  is  not  required  to  carry  their  contents, 
or  any  part  of  iliem,  into  his  books  opened  and  kept  as  a  trader,  in  order 
to  satisfy  rnpiireinents  of  the  statute.     In  re  Winsor.  V\  B.  R.  l."»2. 

A  bankrupt  wlio  lias  n-ceived  his  linal  discharge*  is  entitled  to  his  future 
ju-(iuis'iinns,  an<l  iii.iy  use  thrni  to  luinhase  his  fornu^r  assets  on  a  .^ale 
tlareuf  by   the  Mssiunte.     I'licips,  Assignee,  v.   McDonald.  10  B.   R,  217. 

rrovable  debts,  thouuh  en  aied  by  fraud,  are  discharged  by  a  composi- 
ti<iii    in   bnuUi'iiptcy.     Wells  v.   Lamprey.    1<>  B.   R.   2t>r>;   in   re  Siiafer  & 

^^'css(«lh<.^^r1.  17  r».  i:.  ii*;. 

AN'iiri'c  :iii  iiisftlvcut  lias  bcM-n  lounlly  rcle.'is«'d  from  his  obligations  by  a 
cnnipt-siiinii  Willi  hi^  cixditoi's.  the  (h  bt  nf  one  of  such  creditors  Avho  ao- 
<;el>ted   the  cuUiiHjbiiiuu  ou  the   written   condition   that  noue  of  the  other 
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creditors  should  receive  better  terms,  is  not  revived  by  the  payment,  after 
such  release  of  additional  sums  to  other  creditors.  In  re  Sturgis,  16  B. 
K.  304. 

Where  in  a  composition  proceeding  the  statement  of  liabilities  repre- 
sents a  claim  as  being  fully  secured,  and  the  creditor  is  in  attendance 
but  does  not  participate  in  the  proceedings  nor  raise  any  objection  to  such 
representation,  the  claim  is  not  discharged  by  the  composition,  but  the 
creditor  is  entitled  to  the  percentage  agreed  upon  in  such  proceeding  on 
the  deficit  left  unpaid  on  realizing  such  security  whenever  ascertained. 
Paret  v.  Ticlcnor  et  al.,  16  B.  R.  316. 

Defendants  who  were  indorsers  of  a  promissory  note  were  adjudged 
bankrupt  before  its  maturity,  and  proposed  a  composition  of  fifty  cents 
on  the  dollar,  which  was  accepted,  the  note  being  entered  on  their  schedule 
as  held  by  the  party  from  whom  plaintiff  had  received  it,  plaintiff  having 
no  knowledge  of  the  proceeding  and  not  assenting  thereto.  After  ma- 
turity of  the  note  the  makers  were  adjudged  bankrupt,  and  offered  a  com- 
position of  fifty  per  cent,  to  the  creditors,  including  plaintiff,  which  was 
accepted  and  duly  performed.  Defendants  then  offered  to  pay  fifty-five 
per  cent,  of  the  balance  remaining  due,  which  was  refused.  Held,  plaintiff 
was  entitled  to  its  double  security;  that  as  the  note  was  not  provable  in 
bankruptcy  before  maturity  it  could  not  be  satisfied  by  the  composition, 
and  that  even  if  it  could,  the  defendants  having  refused  to  pay  accord- 
ing to  their  composition,  could  not. protect  themselves  by  it  from  an  action 
at  law.    Nat.  Mt  WoUaston  Bk.  v.  Porter,  17  B.  R.  329. 

After  lapse  of  one  or  two  years  it  was  held,  under  law  of  1867,  that 
creditors  could  not  be  heard  to  set  aside  a  composition  where,  pending 
the  composition,  suspicious  circumstances  appeared  showing  votes  of  cred- 
itors to  have  been  purchased,  and  the  complaining  creditors  made  no 
inquiry  as  to  the  facts,  but  accepted  the  settlement.  In  re  Herman,  17 
B.  R.  440. 

Discharge  by  virtue  of  compliance  with  terms  of  a  composition  is  a 
discharge  by  operation  of  law,  and  an  indebtedness  thus  discharged  is  a 
sufl[lcient  consideration  for  a  new  and  express  promise  to  pay  the  original 
debt.    In  re  Merriman's  Estate,  18  B.  R.  411. 

Where  the  names  and  addresses  of  the  Judgment  creditors,  with  the 
amount  of  their  Judgment,  were  stated  in  the  statement  of  debts  and  assets 
presented  by  the  debtors  at  the  meeting  of  creditors  at  which  the  com- 
position was  adopted,  and  they  were  tendered  the  composition  percentage 
on  the  full  amount  of  their  Judgment;  Held,  tliat  although  they  were 
secured  creditors  to  the  extent  of  their  lien  upon  tlie  land,  that  lien  being 
acquired  prior  to  the  commencement  of  the  bankruptcy  proceedings,  and 
to  that  extent  were  not  affected  by  the  composition,  yet  they  were  so  far 
bound  by  it  that  they  were  not  entitled  to  take  any  steps  to  acquire  new 
liens,  and  their  Judgment  was  extinguished  except  as  to  their  right  to 
enforce  the  liens  already  acquired.  Conover  et  al.  v.  Dumahaut  et  al., 
17  B.  R,  558. 

Defendants,  who  were  indorsers  upon  a  promissory  note,  filed  a  volun- 
tary petition  before  its  maturity,  and  proposed. a  composition,  which  was 
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accepted.  The  holders  in  no  way  participated  in  the  proceedings,  which 
were  terminated  before  the  note  matured.  The  compoBitioa  perceniaje 
was  tendered  to  the  holders  in  due  time,  but  was  rejected.  In  an  aciiun 
upon  the  note  after  maturity:  Held,  that  defendants  were  liable  for  tU 
full  amount  thereof;  that  their  contingent  liability  was  not  aflfect«d  bj 
the  composition.     Smith  v.  Krauskopf,  18  B.  R.  6. 

A  composition  in  banlcruptcy  operates  as  a  satisfaction  of  debts  that 
were  fraudulently  contracted.    Bamberg  v.  Stern,  18  B.  IL    74. 

Where  a  resolution  of  composition  provides  that  *it  should  be  consum- 
mated within  a  limited  time  or  be  void;  Held,  that  such  agreement  was 
not  absolute,  but  would  be  void  If  not  consummated  as  to  all  of  the  erei- 
Itors  within  the  time  limited.    Evans  et  al.,  v.  Gallantine,  18  B.  R.  311. 

And  where,  in  an  action  by  a  creditor  upon  his  original  claim,  the  d^ 
fendant  set  up  as  an  answer  such  composition  agreement,  and  that  he  hasl 
performed  such  agreement  as  to  plaintiff  within  the  time  specified:  Held. 
that  the  answer  was  insutficient  for  want  of  an  averment  that  such  agn-e- 
ment  was  duly  consummated  as  to  all  of  tlie  creditors.    Ibid. 

A  composition  in  banliruptcy  does  not  become  effective  (L/a'w  of  ISfTT. 
as  amended  1874)  so  as  to  discharge  tlie  debtor  from  his  debts  until  th? 
(•omposition  notes  are  paid,  and  if  a  note  given  to  a  creditor  agret-in^ 
to  the  composition  is  not  paid  when  due,  he  can  sue  for  the  orig^inal  debt. 
and  is  entitled  to  liis  pro  rata  proportion  under  an  assignment  for  tbf 
benefit  of  en  ditors,  if  one  has  been  made.  In  re  Assignment  of  Leip- 
ziger,  18  B.  R.  2G4. 

Where  a  creditor  has  proved  his  claim  in  banlcruptcy,  voted  on  a  reso 
lution  of  composition,  and  accei)ted  his  pro  rata  share  in  money  am', 
promissory  notes  given  in  pursuance  of  said  composition  to  secure  pay- 
ment of  future  installments,  he  cannot  sue  upon  his  original  debt  in  a 
State  court,  altlioiigh  the  delitor  has  made  default  in  payment  of  one  of 
the  installments.     Deford  et  al.  v.   Hewlett  18  B.  R  518. 

AA'here  a  debtor  who  had  been  discharged  under  comjwsition  procet'^^ 
in^'s  in  Ijnukniptcy  gave  one  of  his  creditors  who  had  signed  the  resolu- 
tion a  new  note  for  his  old  d(»bt,  and  afterward  again  went  into  bank- 
mi. tcy:  Held,  that  the  claim  so  revived  shoidd  not  be  postponed  to  tboso 
of  tho  new  creditors.     In  re  Merriman's  Estate,  18  B.  R.  411. 

Act  of  LsOT,  g  5109.  T^pon  application  for  a  discharge  bein;: 
made,  tlie  court,  sliall  order  notice  to  be  given  by  mail  to  all  credit'.r< 
who  have  jn-oved  I  heir  (lel>ts.  and  by  jmblication  at  least  once  a  weoc 
in  f^iU'h  lU'wspajjers  as  the  court  sliall  designate,  due  regard  heiuL' 
bad  to  llio  general  eireubition  of  the  same  in  the  district,  or  in  that 
])ortion  of  the  district  in  wliicli  the  l)ankrupt  and  his  creditors  sh.a"! 
i-esidr,  lo  a]»]u'ar  on  a  day  ai)pointed  for  that  purpose,  and  sliow 
eau-e  \\]iy  a  (h'xharge  sliould  not  bo  granted  to  the  bankrupt. 

Statute  rrvisrd  — March  12.  1S(17,  eh.  170,  §  20,  14  Stat.  531.  Prior  Stat- 
utp  — Au.u^   la  ISII,  eh.  \K  §  4,  5  Stat.  443. 
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The  register  may  pass  tbe  order  to  give  notice  to  the  creditors  to  ap* 
pear  and  show  cause  against  the  discharge  of  the  bankrupt  In  re  Grettle- 
son,  1  B.  R.  604«  Contra,  but  he  may,  If  the  court  authorizes  him  to  do 
so.  In  re  Bellamy,  1  B.  R.  64,  96,  113;  s.  c.  1  Ben.  300,  426,  471;  sl  c.  1 
L.  T.  B.  22. 

The  order  In  Form  Na  51,  although  the  register  Is  to  direct  it  to  be 
Issued,  Is  to  have  the  signature  of  the  clerk  and  the  seal  of  the  court  It 
may  be  made  returnable  before  the  court  at  the  office  of  the  register.  It 
should  name  the  newspapers  in  which  the  notice  is  to  be  published.  The 
selection  of  the  newspapers  is  to  be  made  with  due  regard  to  the  require- 
ments of  this  section,  and  from  among  the  newspapers  named  in  the  rules 
of  the  court  in  bankruptcy.  In  re  Bellamy,  1  B.  R.  64,  113;  s.  c.  1  Ben. 
426,  474. 

If  the  bankrupt  does  not  apply  for  his  discharge  within  three  months, 
the  notice  need  not  say  anything  about  the  second  and  third  meetln|^  of 
creditors.    Anon.,  1  B.  R.  219. 

The  notices  are  to  be  sent  only  to  the  creditors  who  have  proved  their 
debts.  In  re  Mclntyre,  1  B.  R.  151;  &  c.  1  Ben.  543;  Morse  y.  Preeby,  25 
N.  H.  299. 

If  no  creditors  have  proved  their  debts^  the  publication  is  the  only 
notice  required  by  the  law.    Anon.,  1  B.  R.  123. 

The  notices  are  to  be  sent  by  the  clerk.  The  clerk's  certificate  that 
the  notices  have  been  duly  mailed  is  sufficient  evidence  of  the  fact  In  re 
Bellamy,  1  B.  R.  61,  113;  s.  c.  1  Ben.  426,  474;  in  re  Townsend,  1  B.  R. 
216;  a.  c.  2  Ben.  62;  s.  c.  1  L.  T.  B.  2. 

A  formal  Judicial  process  and  return  is  not  necessary.  The  service  may 
be  by  letter.  Linton  v.  Stanton,  4  La.  An.  401;  Beach  v.  Miller,  15  La. 
An.  601. 

The  register  should  transmit  to  the  clerk  a  list  of  all  the  proofs  of  debts 
which  have  been  furnished  to  the  register  or  the  assignee,  oontalning  the 
names,  residences  and  post-office  addresses  of  the  creditors  with  sufficient 
particularity  to  enable  the  notices  to  be  served  properly.  In  re  Bellamy, 
1  B.  R.  113;  s.  c.  1  Ben.  474. 

If  the  assignee  refuses  to  give  a  certificate  of  the  names  of  the  cred- 
itors who  have  proved  their  debts,  the  register,  upon  the  application  of  the 
bankrupt,  has  the  power  to  pass  an  order  directing  the  assignee  to  furnish 
such  certificate,  and  it  is  the  duty  of  the  assignee  to  comply  with  it  In 
re  Blaisdell  et  al.,  6  B.  R.  78;  s.  c.  42  How.  Pr.  274;  Si  c.  5  Ben.  420. 

The  proof  of  publication  may  be  by  the  usual  affidavit  of  the  printer. 
In  re  Bellamy,  1  B.  R.  96;  s.  a  1  Ben.  426. 

The  allegation  in  the  record  that  due  proofs  of  the  publication  of  the 
notices  were  given,  can  not  be  impeached  in  a  collateral  action.  Linton 
v.  Stanton,  4  La,  An.  401. 

Act  of  1898,  Ch.  3,  §  14.     Applicant  Entitled  to  IKsoharge. — 

(b)  The  judge  shall  discharge  the  applicant  unless  he  has  (1)  com- 
mitted an  offense  punishable  by  imprisonment  as  herein  provided; 
or  (2)  with  fraudulent  intent  to  conceal  his  true  financial  conditioa 
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and  in  contemplation  of  bankruptcy,  destroyed,  concealed,  or  failed 
to  keep  books  of  account  or  records  from  which  his  true  condition 
might  be  ascertained. 

Act  of  18157,  §  5110.  No  diechajge  (a)  shall  be  granted,  or,  if 
granted  shall  be  valid  in  any  of  the  following  cases: 

First.  If  the  bankrupt  has  willfully  (b)  Bwom  falsely  in  his  aiE- 
davit  annexed  to  his  petition,  schedule,  or  inventory,  or  upon  any 
examination  in  tlie  coiirse  of  the  proceeding  in  bankruptcy,  in  rela- 
tion to  any  material  fact. 

Second,  H  the  bankrupt  has  concealed  (c)  any  part  of  his  «taw 
or  eifects,  or  any  hooks  or  writings  relating  thereto;  or  has  been 
guilty  of  any  fraud  or  negligence  in  the  care,  ciistody,  (d)  or  deliverr 
to  the  assignee  of  the  property  belongiug  to  him  at  the  time  of  tlie 
presentation  of  his  petition  and  inventory,  excepting  such  prolan? 
as  he  is  jieniiitted  to  retain  under  the  provisions  of  this  Title,  or  if 
he  has  caused,  permillcd,  or  suffered  any  loss,  waste,  or  destruction 
thereof. 

Tliird.  If,  wiiliin  tVuir  months  before  Ihe  commencement  of  such 
proceedings,  tJie  bnukrupt  lias  procured  bis  lands,  goods,  monty  or 
chattels  to  Ise  attached,  (e)  teqnestered,  or  seized  on  execution. 

l-'oiirl!i.  If,  at  any  lime  after  (f)  the  second  day  of  Harch,  eightwn 
hundred  and  sixly-scven,  the  hauknipt  has  destroyed,  mutilated,  al- 
tered, (g)  or  falsified  any  nf  his  books,  documents,  papers,  writinjs, 
or  Kccurilies.  or  lias  made  or  bwn  privy  tn  the  making  of  any  iahi 
or  fniuduli-nt  entry  in  nuy  book  of  account  nr  other  dncnmenl,  iviiii 
inlc-nt  til  ih'fi-vuid  liis  creditors;  or  has  removcil  (b)  or  caused  to  k 
ri'inovcil  nnv  ]inrt  of  liJs  property  from  the  district,  with  intent  tu 
^k■(v■.UM]  hi-' <ivditnr-i. 

i-'ilih.  ir  III,'  hiiiilinii't  li,Ts  given  nny  fr.audnlent  (i)  prcforenM 
I'liMiiMiy  In  till-  i-nni-imi-  iii'  tlie  »i't  of  Jhircli  two,  ei;:hteen  lumdmi 
mid  >;i\l>-,-i\ni.  til  r-Mli|i-li  ii  tiiiirnnn  sysluhi  of  hmknipfcy,  or  to 
111.'  prinisiiinr^  nl'  (In-  '['ill,,  nr  lins  made  nny  fraudulent  Q)  pamoal. 
gift,  tniu-fir.  i'niurviiinr.  ..r  ii-:>i,L'iiui.;nt  of  any  part  of  his  pro]ierly. 
ar  Ills  In^i  am  [.nl  Ili.iv..|  in  piming.  (k)  nr  has  admitted  (1)  n  fal>i5 
or   liclilinii?   lirM    .;:,iii,-i    lii.   i'sl;ifn. 

Si\lli_  ir   llii'   l.,iiil,rii|ii.   bavi)ig   knuwli'dgp  that  any  person  hil^ 

|in>v-''d  >iicli   \:i\> ■  liMiiinii-  (l.'lit.  ha^  not  disclowd  the  same  to 

hi.  ;i-H-tiM..  Midiii,  ..m.  nfli  aflrr  ^^u(■h  knowledge. 

Srvi'iiili,  If  till'  iuii.kiiiii.  li'iiig  11  uK'Tcbant  nr  tradesmnn.  lia^ 
]\ol.  ,■11.  nil  limn-  iillrr  il„>  -(■cnurl  iln-  nf  MiirHi.  eighteen  hundred 
and  f-ixty-SL'vcn.  kupt  prupi'r  i.mnks  (ml  nf  account. 
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* 
Eighth.  If  the  bankrupt,  or  any  person  in  his  behalf,  has  procured 

the  assent  (n)  of  any  creditor  to  the  discharge,  or  influenced  the  action 
of  any  creditor  at  any  stage  of  the  proceedings,  by  any  pecuniary 
consideration  or  obligation. 

Ninth.  If  the  bankrupt  has,  in  contemplation  (o)  of  becoming 
bankrupt,  made  any  pledge,  payment,  transfer,  assignment,  or  con- 
veyance of  any  part  of  his  property,  directly  or  indirectly,  absolutely 
or  conditionally,  for  the  purpose  of  preferring  any  creditor  or  person 
having  a  claim  against  him,  or  who  is  or  may  be  under  liability 
for  him,  or  for  the  purpose  of  preventing  the  property  from  coining 
into  the  hands  of  the  assignee,  or  of  being  distributed  in  satisfaction 
of  his  debts. 

Tenth.  If  the  bankrupt  has  been  convicted  of  any  misdemeanor 
under  this  Title. 

Statute  revised  —  March  2,  1867,  ch.  176,  %  29,  14  Stat  531.  Prior 
Statutes  —  April  4,  1800,  ch.  19,  §S  36,  37,  2  Stat.  31;  ^ug.  19,  18il,  ch.  0, 
I  4,  5  Stat.  443. 

Grounda  for  Withholding  a  Diacharge.—  (a)  The  acts  enumerated  in 
this  section  are  not  in  the  nature  of  offenses,  created  and  defined  by  the 
bankruptcy  law,  the  penalty  for  the  commission  of  which  by  the  bankrupt 
Is  the  forfeiture  of  his  right  to  a  discharge.  The  bankruptcy  act  was  in- 
tended to  operate,  and  has  been  uniformly  held  to  operate  ut>on  and  pro- 
vide for  the  discharge  of  debts  created  before  as  well  as  after  its  passage, 
and  In  respect  to  debts  contracted  before  Its  passage,  it  is  clearly  a  retro- 
spective and  retroactive  law  so  far  as  it  authorizes  the  discharge  of  such 
prior  debts.  Prior  to  the  passage  of  the  act,  the  debtor  had  no  right  to  a 
discharge  from  such  debts,  and  he  now  has  no  right  to  such  discharge 
except  in  the  cases  provided  for,  and  upon  the  conditions  prescribed  in 
the  act.  These  provisions  create  no  offenses,  and  there  is  no  forfeiture 
of  an  existing  right  denounced  as  the  penalty  for  a  newly-created  offense, 
for  the  simple  and  obvious  reason  that  a  right  to  a  discharge  in  the  cases 
provided  for  did  not  exist  when  the  act  was  passed,  and  therefore  the 
provisions  are  not  retroacitlve  or  retrospective  in  the  proper  sense  of  those 
terms.  The  act  gives  a  debtor  a  right  to' a  discharge,  provided  he  fully 
complies  with  Its  provisions,  and  is  not  brought  within  the  limitations, 
exceptions,  or  prohibitory  provisions  of  the  act,  and,  as  this  right  only 
exists  by  virtue  of  the  bankruptcy  act,  the  provisions  of  this  section  are 
only  exceptions  in  restriction  or  limitation  of  the  grant  of  power  to  the 
bankruptcy  court,  under  which  grant  alone  a  debtor  can,  in  any  case  not 
excepted  from  Its  operation,  assert  a  right  to  a  discharge.  In  re  Gretiew, 
5  B.  K  423;  s.  c.  2  L.  T.  B.  137. 

Congress  has  an  undoubted  right  to  annex  such  conditions  as  It  chooses 
to  the  grant  of  a  discharge.  Such  a  condition  is  not  a  punishment  nor 
retroactive.  It  is  simply  a  condition  precedent.  In  re  Goodfellow,  3 
B.  R,  452;  8.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B.  69.     • 
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The  question  of  withholding  a  discharge  for  any  of  the  reasonfi  sped* 
fled  in  this  section,  when  the  bankrupt  has  taken  the  required  oath,  and 
has  conformed  to  all  the  modal  requirements  of  the  bankruptcy  act,  is 
one  wherein  the  creditors  are  the  attacking  party.  If  they  do  not  enter 
an  appearance,  and  file  specifications,  they  are  regarded  as  not  opposing 
the  discharge,  and  as  assenting  to  it,  and  the  grounds  for  withholding  a 
discharge  specified  in  this  section  are  regarded  as  not  existing  In  respect 
to  the  particular  bankrupt.  In  re  Schuyler,  2  B.  R.  549;  s.  c.  3  Ben.  200; 
8.  c.  2  L.  T.  B.  85;  in  re  Rosenfield,  2  B.  R.  117;  s.  c.  8  A.  L.  Reg.  44;  s.  c. 
1  L.  T.  B.  100. 

If  the  formal  requirements  of  the  bankruptcy  act  have  been  complied 
with,  a  discharge  is  only  to  be  refused  for  some  grounds  set  forth  in  this 
section.  The  fact  that  the  debt  of  the  creditor  is  a  fiduciary  debt.  Is  no 
ground  for  withholding  a  discharge.  In  re  Elliott,  2  B.  R.  110;  in  re  Tracy 
et  al.,  2  B.  R.  298;  Chapman  v.  Forsyth,  2  How.  202;  in  re  George  Brown, 
5  Law  Rep.  258;  in  re  John  a  Tebbets,  5  Law  Rep.  259;  in  re  Levi  EL 
Young,  5  Law  Rept  128.  Vide  in  re  Parker  et  al.,  1  Penn.  L.  J.  370;  in  re 
John  Hardison,  5  Law  Rep.  255;  in  re  Hezekiah  Cease,  5  Law  Rep.  408. 

Fraud  in  the  citation  of  a  debt  is  no  ground  for  withholding  a  dis- 
charge. In  re  Rathbone,  1  B.  R.  324;  s.  c.  2  Ben.  138;  in  re  Rosenfield, 
1  B.  R.  575;  s.  c.  1  L.  T.  B.  100;  in  re  Wright  et  al.,  2  B.  R.  41;  s.  a  15 
Pitts.  L.  J.  553;  in  re  Bashford,  2  B.  R.  73;  in  re  Clarke,  2  B.  R.  110;  in  re 
Doody,  2  B.  K  201;  in  re  Stokes,  2  B.  R.  212. 

Neither  the  purchase  of  goods  when  the  bankrupt  knew  that  he  could 
not  pay  for  them,  nor  the  fraudulent  purchase  of  a  piano,  are  within  the 
act.  The  frauds  which  prevent  a  discharge  are,  nearly  all,  such  as  tend 
to  the  injury  of  creditors  generally.  One  who  has  been  induced,  by 
fraudulent  representations,  to  sell  goods  to  the  bankrupt,  finds  his  remedy 
In  the  right  to  receive  a  dividend,  and  to  hold  the  remainder  of  his  debt 
undischarged  by  the  certificate.  Any  fraud  on  the  act  may  be  given  In 
evidence,  including  all  that  are  mentioned  in  section  5132.  In  re  W.  M. 
Rogers,  3  B.  R.  5G4;  s.  c.  Lowell,  423. 

The  fact  that  the  assignee,  by  inadvertence  or  mistake,  has  seit  apart 
to  the  bankrupt  certain  property  as  exempt,  which  is  not  exempt  by  law, 
and  which  should  be  subject  to  his  creditors,  is  no  ground  for  opposing 
the  discharge.  The  propriety  of  the  assignee*s  action  In  this  respect 
should  have  been  contested  at  the  proper  time,  and  in  the  proper  manner. 
In  re  Eidom,  3  B.  R.  106. 

The  question  of  the  residence  or  place  of  business  of  the  bankrupt  may 
be  made  the  ground  for  opposing  the  discharge.  The  question  whether 
the  petition  is  filed  in  the  proper  district  is  a  question  of  Jurisdiction. 
If  the  court  does  not  have  Jurisdiction,  it  can  not  grant  a  discharge.  In 
re  Little,  2  B.  R.  294;  s.  c.  3  Ben.  25;  in  re  Penn  et  al.,  3  B.  R.  582;  s.  c. 
4  Ben.  99;  in  re  Leighton,  5  B.  R.  95.  Contra,  It  should  be  charged  that 
the  bankrupt  has  willfully  sworn  falsely  In  relation  thereto.  The  false 
oath  may  be  made  the  ground  for  withholding  the  discharga  In;  re  Burk, 
3  B.  B.  296;  s.  C.1  Deady,  425;  s.  c.  2  L.  T.  B.  45. 
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An  averment  that  the  bankrupt  has  not  resided  or  carried  on  business 
In  the  district  where  the  petition  is  filed  for  six  months  next  preceding 
the  filing  of  the  petition,  is  too  broad.  It  may  be  true,  and  yet  the  bank- 
rupt may  be  entitled  to  his  discharge.  It  is  only  necessary  that  he  should 
have  been  in  the  district  for  the  longest  i)eriod  during  that  six  months. 
In  re  Burk,  3  B.  R.  296;  s.  c.  1  Deady,  425;  s.  c.  2  L.  T.  B.  46. 

A  specification  which  alleges  that  the  bankrupts  assets  are  not  equal 
to  thirty  per  cent  of  the  claims  proved  against  his  estate  upon  which  he 
is  liable  as  principal  debtor,  without  alleging  that  the  consent  of  one- 
fourth  In  number  and  one-third  in  value  of  the  creditors  holding  such 
debts,  was  not  filed  before  or  at  the  hearing  upon  the  order  to  show  cause, 
is  insufficient.  The  question,  however,  may  be  presented  by  the  opposing 
creditor,  or  any  other  creditor,  upon  the  hearing  before  the  register  on 
the  reference  of  the  general  question,  whether  the  bankrupt  is  entitled  to 
the  discharge.    In  re  Cretiew,  5  B.  R.  423;  s.  c.  2  L.  T.  B.  137. 

Willful  Perjury.—  (b)  The  specification  must  aver  that  the  fals^  oath 
was  willful.  Omissions  In  the  schedules  must  be  alleged  to  have  been 
intentional.  A  false  oath  on  examination  must  be  alleged  to  have  been 
willful,  and  in  regard  to  a  material  fact.  In  re  Rathbone,  1  B.  R  324;  s. 
c.  2  Ben.  138;  In  re  Beardsley,  1  B.  R.  304;  in  re  Wyatt,  2  B.  R  288;  In 
re  Sidle,  2  B.  R  220;  in  re  Robinson  et  al.,  3  B.  R.  70;  in  re  Wm.  H.  Pierson, 
10  B.  R.  107;  In  re  John  a  Tebbets,  5  Law  Rep.  259;  In  re  Robert  H. 
Shoemaker,  4  Biss.  245;  in  re  Wm.  Archenbraun,  12  B.  R.  17;  s.  c.  7  G. 
L.  N.  231. 

An  allegation  that  the  bankrupt  willfully  omitted  property  from  his 
schedule  Is  entirely  insufficient  for  the  reason  that  it  does  not  allege  that 
the  bankrupt  willfully  swore  falsely  in  his  affidavit  annexed  to  his  sched- 
ule or  inventory.    In  re  Keefer,  4  B.  R.  389;  s.  c  3  C.  L.  N.  125. 

The  causes  for  withholding  a  discharge  are  some  act  omitted  which  was 
required  to  be  done,  or  some  act  done  which  was  forbidden,  and  these  acts 
must  have  been  in  fraud  of  the  law.  Mere  oversight  or  mistake  is  not 
sufficient;  these  are  infirmities  to  which  all  are  liable,  and  for  the  cor- 
rection of  which  ample  remedy  is  afforded  to  all  parties.  In  re  McVey, 
2  B.  R.  257;  in  re  Smith  &  Blckford,  5  B.  R  20. 

If  the  bankrupt  has  willfully  sworn  falsely  in  omitting  the  name  of  a 
creditor  from  his  schedules,  the  discharge  will  be  refused.  It  is  ques- 
tionable, however,  whether  the  act  ought  not  to  be  so  construed  that  this 
objection  can  only  be  made  by  a  creditor  who  is  Interested  In  the  debt 
which  is  the  subject  of  the  misconduct  of  the  bankrupt  or  who  is  or  may 
be  injured  by  the  omission  or  falsehood  concerning  it  In  re  Kallish,  1 
Deady,  575. 

The  omission  of  the  name  of  a  creditor  from  the  schedule  with  his  con- 
sent can  not  be  availed  of  by  other  creditors  whom  it  has  not  injured 
as  a  willful  falsehood.  It  Is  not  a  willful  and  fraudulent  omission  if 
made  with  the  assent  of  the  creditor,  express  or  implied,  antecedent  or 
subsequent  This  does  not  apply  to  a  case  where  fraud  or  Injury  is  proved. 
In  re  Needham,  2  B.  R.  387;  s.  c.  Lowell,  309;  s.  a  2  L.  T.  B.  88. 


656  The  Bankkuptcy  Law. 

It  must  be  proved  that  the  taking  of  a  false  oath  was  intentional.  The 
omission  to  place  upon  the  schedules  property  in  which  it  can  not  be 
positively  determined  whether  the  banJ^rupt  has  any  interest  or  not.  is 
no  ground  for  withholding  the  discharge.  In  re  Wyatt,  2  R  R.  2SS;  in 
re  Penn  et  al.,  5  B.  R.  288;  s.  c.  2  L.  T.  B.  193;  in  re  Smith,  13  B.  R,  2.>>; 
8.  c.  1  Woods,  478. 

Where  a  bankrupt  is  informed  that  a  certain  debt  exists,  by  his  partner, 
who  had  exclusive  management  of  the  business  to  which  that  debt  re- 
lates, he  has  the  right  to  believe  the  statement  to  be  true,  and  to  place  it 
upon  his  schedules.    In  re  Schofield  et  al.,  3  B.  R.  551. 

Transactions  entered  into  In  blind  confidence  may  be  explained  by  the 
manifest  presence  of  good  faith.  In  re  Beatty  et  al.,  2  B.  R.  582;  s.  c,  3 
Ben.  233. 

There  is  a  distinction  between  willfully  swearing  false  and  the  crime  of 
perjury.  Perjury  is  the  willfully  and  corruptly  swearing  false.  Corrup- 
tion is  an  element  of  crime.  Tlie  advice  of  counsel  may  shield  a  client 
from  corrupt  intent,  i)ut  can  not  relieve  him  from  the  fact  that  he  actually 
intended  what  be  did.     In  re  Raiusford,  5  B.  R.  381. 

Concealment  of  Property.—  (c)  The  specification  should  state  with  some 
particularity  what  property  has  been  concealed.  In  re  Mawson.  1  B.  R. 
437;  s.  c.  2  Ben.  332;  in  re  Rathbone,  1  B.  R.  324;  s.  c.  2  Ben.  1.38;  in  re 
Beardsley,  1  B.  R,  304:  in  re  Freeman,  4  B.  R.  (14;  s.  c.  4  Ben.  245. 

A  mere  allegation  in  general  terms  that  the  bankrupt  failed  t»  file  a 
full  schedule  of  the  notes  and  accounts  held  by  him,  without  specifying 
which  wore  omitted,  is  insutficieut.     Stewart  v.  Hargrove,  23  Ala.  421». 

An  allegation  of  concealment  should  state  how  and  in  what  manner  the 
concealment  was  effected.     Brereton  v.  Hull,  1  Denio,  75. 

An  allegation  of  a  concealment  of  an  interest  in  a  firm  should  show 
that  the  bankrupt  had  an  interest  in  the  firm  assets,  and  that  there  was 
something  due  to  him.     Dresser  v.  Brooks,  3  Barb.  429. 

An  allegation  of  concealment  which  dt^scribes  certain  property,  and 
clinrges  the  coiiccahneut  of  other  property  without  any  description  what- 
ever, cither  as  to  kind  or  iiuality,  is  bad,  but  will  not  vitiate  the  whole 
specifications.  The  bankrupt  should  not  demur,  but  on  the  trial  should 
object  to  any  evidence  that  may  be  offered  under  the  general  words. 
Brereton  v.  Hull,  1  Denio,  75. 

The  term  *' coneealnient "  implies  something  willful,  intentional.  One 
can  not  be  said  to  coiK-cal  pro])erty.  unless  he  not  only  knows  that  he 
owns  it,  but  unless  lie  iilso  iutc^ntifinally,  not  inadvertentJy,  conceals  the 
same  from  his  assiiniiu'S  ov  (■r(Mlitnrs.  The  act  of  concealment  must  be 
sliown  to  l)e  intent ioii.-il.  In  re  Wyntl,  2  B.  R.  2S8:  in  re  George  Wilson, 
(I  Law  Ive]).  'JT'-*:  iu  n*  Mark  Banks,  1  X.  Y.  Leg.  Obs.  274;  Dresser  v. 
lU-(M»ks.   3  Barb.    V2U. 

'file  laniruaL^e  (»f  tlu^  law  nivalis  to  hi«le.  to  secrete.  Where  a  man  owns 
pi"(>peity  of  wliich  lie  has  no  kiiowh'(li;e.  the  fact  that  he  did  not  put  it  on 
his  Schedules  will  nut  prevent  his  discharge.  In  re  Renslow  S.  Parker, 
4  Biss.  501. 
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A  mere  failure  on  the  imrt  of  the  bankrupt  to  render  in  property  pos- 
sessed by  him»  on  his  schedules,  Is  not  made  a  ground  by  the  act  for  re- 
fusing his  discharge.  The  act  does  make  the  concealment  of  the  same 
a  ground  for  such  action;  but  then  It  must  be  averred  and  proved  that  it 
was  willfuL  The  allegation  of  the  time  when  the  bankrupt  had  possession 
of  the  property  should  be  definite.  In  re  Eidom,  3  B.  R.  106;  in  re  Gon- 
nell,  3  B.  K.  443;  in  re  Smith,  13  B.  R.  256;  sk  c  1  Woods,  478. 

An  omission  of  property  by  accident  or  mistake  will  not  prevent  a  dis- 
charge. Loud  V.  Pierce,  25  Me.  233;  Suydam  v.  Walker,  16  Ohio,  122; 
Crooker  v.  Trevett,  28  Me.  271. 

A  bankrupt  can  not  be  held  to  be  guilty  of  a  willful  concealment  of 
property,  by  omitting  to  specify  in  his  schedule  a  mass  of  obsolete  and 
worthless  demands,  upon  which  no  action  whatever  can  be  maintained. 
In  re  Alonzo  Tearce,  21  Vt  611. 

A  concealment  of  property  from  a  person  entitled  to  its  possession  is 
not  the  less  a  concealment  because  be  knows  that  it  is  concealed,  if  he 
does  not  also  know  where  it  is  concealed.  In  re  Beal,  2  B.  R.  587;  s.  c. 
Lowell,  323;  s.  c.  2  L.  T.  B.  95. 

The  concealment  denounced  by  this  section  embraces  a  concealment 
of  title  to  property,  as  well  as  the  hiding  from  view  of  property  itself. 
What  matters  it  to  the  creditors  that  the  property  may  be  seen  by  all 
men,  if  the  debtor's  right  to  it  is  concealed?  Undoubtedly,  concealment 
of  property  may  be  effected  by  the  literal  hiding  of  it.  But  the  most  dan- 
gerous sort  of  concealment  is  when  the  debtor  places  the  title  to  property 
in  the  hands  of  another  person  to  hold  for  his  benefit,  and  conceals  his 
beneficial  right  to  it.  Either  kind  of  concealment  will  preclude  the  grant- 
ing of  a  discharge.  In  re  Hussmann,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c. 
1  O.  L.  N.  177;  Edwards  v.  Gibbs,  30  Miss.  ICO. 

It  ia  concealment  to  leave  out  of  the  schedule  property  that  has  been 
conveyed  by  the  bankrupt  in  fraud  of  creditors.  It  is  wholly  immaterial 
that  the  title,  as  between  vendor  and  vendee,  vested  in  the  vendee.  As  to 
creditors,  the  conveyance  was  void,  and  the  title  remained  in  the  vendor. 
Ck)ncealment  is  a  continuous  act.  In  re  Hussmann,  2  B.  R.  437;  s.  c.  2  L. 
T.  B.  53;  s.  c.  1  C.  L.  N.  177;  in  re  Rathbone,  1  B.  R.  536;  2  B.  B.  260;  s.  c. 
3  Ben.  50;  s.  c.  1  L.  T.  B.  70,  114;  in  re  W.  D.  Hill,  1  B.  B.  431;  s.  c.  2 
Ben.  349;  s.  c.  1  L.  T.  B.  56;  in  re  Goodridge,  2  B.  K  324;  in  re  Good- 
fellow,  3  B.  R.  452;  s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B. 
09;  Peterson  v.  Speer,  29  Penn.  478;  King  v.  Dietz,  12  Penn.  156.  Contra, 
State  r.  Bethune,  S  Ired.  139;  Porter  v.  Douglass,  27  Miss.  379;  in  re  David 
H.  Robertson,  1  N.  Y.  Leg.  Oba  20;  in  re  John  Q.  McOarty,  5  Law  Rep. 
322. 

A  fraudulent  conveyance  made  by  a  debtor  anterior  to  the  passage  of 
the  act  will  not  of  itself  preclude  his  discharge,  but  in  such  case  he  should 
not  conceal  nor  attempt  to  conceal  the  fraud  when  he  seeks  the  benefit 
of  the  statute.  He  must  come  into  court  with  dean  hands,  or  at  least 
with  a  clear  conscience,  and  disclose  fully  all  property  and  rights  of  prop- 
erty which  the  creditors  may  appropriate  in  satisfaction  of  their  claims. 
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In  re  Hussmann,  2  B.  R.  437;  s.  c.  2  L».  T.  B.  53;  a  c.  1  O.  Lu  N.  177;  in  re 
Bainsford,  5  B.  R,  381. 

If  property  which  had  been  conveyed  to  defraud  creditors  was  ac^ld  in 
good  faith,  and  the  purctiase  money  paid  to  the  bankrupt  or  his  cre<liton 
before  the  commencement  of  proceedings  in  banlcruptcy,  there  is  bo 
concealment  of  assets  by  omitting  it  from  the  schedules.  In  re  J.  B.  C 
Lutgens,  7  Tac.  L.  B.  89. 

When  property  is,  in  fact,  concealed,  in  specie,  or  where  the  title  is 
concealed  by  a  colorable  conveyance,  the  discharge  can  not  be  granted: 
but  there  are  many  doubtful  cases,  in  which  justice  seems  to  demand 
that  the  assignee  should  be  entitled  to  try  his  rights,  but  in  which  unfair- 
ness on  the  debtor's  part  can  not  be  made  out.  An  open  and  notorious 
conveyance  of  property  from  the  banl^rupt  to  his  wife,  made  lonj^  before 
the  commencement  of  proceedings  in  bankruptcy,  and  at  a  time  -when  be 
is  alleged  to  have  been  solvent,  is  no  ground  for  withholding  a  discharge. 
Such  a  conveyauco  does  not  stand  on  the  footing  of  a  mere  voluntary 
conveyance  to  a  stranger,  or  of  one  made  on  a  secret  trust  for  the  gnrantor. 
No  doubt  the  debtor  has  always  had,  and  always  will  have,  some  ad- 
vantage from  it,  but  it  would  be  a  perversion  of  terms  to  say  that  there 
was  anj'  concealment  about  it.  Whether  the  conveyance  can  be  avoided 
by  the  assignee  is  a  different  question.  In  re  Murdock,  3  B.  R.  146;  s.  c- 
Lowell,  362;  s.  c.  2  L.  T.  B.  97. 

A  transfer  of  i)roperty  from  the  bankrupt  to  his  wife,  at  the  time  when 
he  was  insolvent,  but  believed  himself  to  be  solvent,  may  be  a  ^ood 
ground  for  refusing  a  discharge.  If  he  surrendere  the  property  as  soc»d 
as  the  mistake  is  discovered,  he  will  stand  in  a  favorable  condition;  but 
if  he  does  not  do  so,  nor  make  any  attempt  to  repair  the  error,  it  will  Ix^ 
difficult  to  believe  that  the  transfer  was  a  mere  mistake.  In  re  R.  A. 
Adams,  3  B.  R.  501. 

The  keeping  of  books  from  the  assignee  involves  the  question  of  intent. 
If  the  books  were  accidentally  lost  before  the  bankruptcy,  there  can  have 
been  no  such  coucealiuont.  If  they  were  not  lost,  but  within  the  control 
of  tlie  bankrui)t,  and  not  given  up  on  demand,  with  intent  to  prevent  the 
assignee  from  ol)taiuiiig  tlioiii,  but  their  existence  denied,  the  charge  of 
concealineut  is  sustained.  It  is  not  necessary  that  they  should  have  been 
put  in  any  unusual  or  out-of-the-way  place.  In  re  Hammond  &  Coolidge,  3 
B.   11.  273;  s.   c.   Lowell,  381. 

A  judgment  rendered  in  a  suit  instituted  in  a  State  court  to  which 
the  opposing  creditors  and  the  l>ankrnpt  were  parties,  and  in  which  the 
fraudulent  cliaraet<'r  of  tlie  conveyance  was  litigate<l  and  determined  is 
eoneln«ive.  In  re  Ilussniann,  2  B.  R.  437;  s.  c.  2  L.  T.  B.  53;  s.  c.  1  C.  L. 
X.   177. 

Concealment  of  property  involves  not  only  the  charge  of  gross  fraud. 
but  also  the  crime  of  ralsi>  swearing,  and  it  ought  to  be  substantiate<i  either 
by  direct  testimony,  or  by  such  facts  as  afford  unequivocal  circumstantial 
evidence  of  it.  It  certainly  oujiht  not  to  be  taken  to  be  true  upon  any 
slight  or  ainbiguoiiN  i>resumptlons.  nor  upon  any  state  of  facts  which  does 
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not  dearly,  and  Indeed  almost  necessarily,  call  for  such  an  Inference. 
Rugely  ▼.  Robinson,  19  Ala.  404;  State  v.  Betbune,  8  Ired.  139;  in  re  Alonzo 
Pearce,  21  Vt.  611;  Loud  v.  Pierce,  25  Me.  233;  Carey  v.  Esty,  29  Me. .154; 
in  re  John  Q.  McCarty,  5  Law  Rep.  322;  in  re  Chas.  H.  Delayan,  5  Law 
Rep.  370. 

Fraud  by  concealing  assets  is  one  that  can  seldom  be  proved  by  other 
than  circumstantial  evidence.  The  parties  to  the  transaction  are  gener- 
ally the  only  witnesses,  and  if  their  stories  are  to  be  believed  as  told,  no 
fraud  can  be  established.  External  evidence  is  not  to  be  had,  and  the 
truth  must  be  reached  by  examining  the  evidence  of  the  alleged  parties 
to  the  fraud,  and  weighing  its  probabilities,  and  scrutinizing  its  general 
tenor  and  manner.  Of  course,  those  who  would  commit  a  fraud  would 
swear  falsely  to  carry  it  through.  If  their  positive  testimony  to  the 
honesty  of  the  transaction  is  overborne  by  badges  and  indicia  of  fraud, 
the  conclusion  must  be  that  there  was  fraud.  If  their  positive  testimony 
to  the  honesty  of  the  transaction  is  true,  there  will  not  be  found  in  their 
testimony  any  badges  and  indicia  of  fraud  sufficient  to  overbear  such 
positive  testimony.  In  re  (^oodridge,  2  6.  R.  324;  in  re  Rathbone,  1  B.  R« 
536;  a  c.  2  B.  R.  260;  ».  c.  3  Ben.  50;  s.  c.  1  L.  T.  B.  70,  114;  in  re  W.  D.  Hill, 
1  B.  R.  431;  8.  c.  2  Ben.  349;  s.  c.  1  L.  T.  B.  50;  in  re  Philip  A.  Doyle,  3 
B.  R.  782;  in  re  Wm.  H.  Long,  3  B.  R.  (quarto)  66;  Preston  v.  Speer,  20 
Penn.  478;  City  Bank  v.  Banks,  1  La.  An.  418;  in  re  Daniel  J.  Perley,  4 
N.  Y.  Leg.  Obs.  254. 

The  mere  omission  of  property  from  the  schedule  is  not  sufficient  evi- 
dence of  a  willful  concealment  of  it.  Steene  v.  Ayleeworth,  18  Conn. 
244. 

If  the  bankrupt  honestly  regards  a  Judgment  as  worthless,  he  may  omit 
it  from  his  schedule  without  being  chargeable  with  false  swearing  and 
fraud.    In  r©  Zenas  G.  Winsor,  9  C.  L.  N.  402. 

If  the  bankrupt,  prior  to  becoming  a  trader,  kept  books  of  account 
which  exhibited  the  state  of  his  affairs,  it  is  not  necessary  that  he  shall 
carry  any  part  of  their  contents  Into  the  books  opened  and  kept  by  him 
while  he  was  a  trader.    Ibid. 

To  keep  proper  books  of  account  is  to  keep  an  intelligent  record  of 
his  business  affairs  with  that  reasonable  degree  of  accuracy  and  care 
which  is  to  be  expected  from  an  intelligent  man  in  that  business.    Ibid. 

If  the  bankrupt  kept  an  intelligent  record  of  his  affairs,  and  evinced 
reasonable  care  and  an  honest  purpose  to  fully  enter  or  keep  proper  ac- 
counts, an  omission  to  make  an  entry  by  mistake  is  no  ground  for  with- 
holding a  discharge.    Ibid. 

An  omission  to  enter  a  chattel  mortgage  given  to  indemnify  the  mort- 
gagee against  future  liability  is  no  ground  for  withholding  a  discharge. 
Ibid. 

An  omission  to  place  property  upon  the  schedule,  because  the  bankrupt 
concludes  in  good  faith  that  it  does  not  pass  to  the  assignee,  is  not  a 
willful  concealment  of  it,  where  the  law  by  which  it  may  be  deemed  to 
vest  in  him  is  doubtful  and  uncertain.    Rugely  v.  Robinson,  19  Ala.  40). 
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The  circumstances  to  establish  concealment  must  depend,  more  or  les 
on  the  circumstances  of  every  particular  case.  Petty  v.  WaJker,  10  Ak 
379;  Hargroves  v.  Cloud,  8  Ala,  173. 

The  magnitude  of  a  note  is  evidence  of  an  intentional  concealment 
Cutter  V.  Taylor,  1  Sandf.  5U3. 

Proof  that  the  debts  owing  to  the  bankrupt,  and  included  in  his  sched- 
ules, were  against  insolvent  and  irresponsible  persons  is  admissible,  fuf 
the  value  of  his  assets  has  a  material  bearing  on  the  question  whether  be 
has  honestly  surrendered  all  his  property.    Cook  v.  Moore,  05  Mass.  213. 

Whenever  the  intent  of  a  party  forms  a  part  of  the  matter  in  issue  up«in 
the  pleadings,  evidence  maj'  be  given  of  other  acts  not  in  issue,  provided 
they  tend  to  establish  the  intent  of  the  party  in  doing  the  acts  in  question. 
Ibid. 

AVhere  the  specifiaation  refers  to  the  property  alleged  to  have  been  (»n- 
cealed  as  described  in  a  certain  deed  duly  recorded,  a  copy  from  the  n-c- 
ords  is  not  admissible  without  an  attempt  to  pi'oduce  or  account  for  the 
original  deed.     Petty  v.   Walker,  10  Ala.  379. 

The  disclosure  made  by  the  banlinipt  to  his  counsel  who  assisted  and 
advised  him  iu  making  up  his  inventory,  and  the  advice  of  his  counsel 
thereon,  are  admissible  under  a  specific»ation  alleging  a  couc^ealment  of 
property.  Robinson  v.  Wadsworth,  49  Mass.  07;  Suydam  v.  Walker,  1^ 
Ohio,  122. 

It  is  not  enough  to  show  that  the  bankrupt  may  have  made  monejs 
which  he  has  not  aecouiitetl  for.  To  prevent  the  granting  of  the  discharge, 
the  opposing  creditor  must  prove  tliat  the  bankrupt  has  willfully  swom 
falsely.  In  re  Ilumniitsh,  2  B.  K.  12;  s.  c.  15  Pitts.  L,  J.  494:  iu  re  Pom- 
eroy,  2  B.  R.  14;  in  re  Sidle.  2  B.  R.  220. 

Mere  proof  of  the  ownership  of  property  prior  to  the  commenceniec: 
of  the  proceedings  in  bankniptcy,  does  not  devolve  on  the  bankrupt  The 
burden  of  showing  that  he  was  not  the  owner  at  that  time.  Powell  v. 
Knox,  K;  Ala.  IM'A. 

Testimony  that  a  man  possessed  a  capital  at  one  time  in  property  or 
money,  is  evidence  conducive  to  show  that  he  held  it  or  some  represeiiiii- 
tive  in  value*  at  any  subsecpient  time,  and  if  tbe  two  periods  are  bmujrlu 
into  clu.se  proximity,  and  no  known  change  of  his  affairs  occurs,  the  evi- 
dence will  raise  a  presumption  next  to  positive  proof  that  he  continuei.1  to 
possess  such  means.  As  the  periods  compared  recede  iu  point  of  time 
the  force  of  the  presumption  weakens.  In  re  John  Bailey,  1  N.  Y.  Leg. 
Obs.  18:  s.  c.  5  Law  1U\k  :V2(). 

Proof  of  ownership  of  property  prior  to  the  commencement  of  the  pro- 
ceedings In  bankruptcy,  and  of  possession  after  that  time,  raises  a  pre- 
Ruuiption  of  ownership  at  tliat  time,  and  nmkes  it  the  dutj"  of  the  bank- 
rupt to  sliow  what  <lisiH>sition  had  l)een  made  of  it.  Powell  v.  Knox,  lf> 
Ala.  'M'A;  Selhy  v.  (;ihson,  :\  La.  An.  201). 

Whenever  tlie  possession  of  propeHy  is  not  referred  to  the  time  of  the 
coinTncncciiieut  of  the*  proceediniiS  in  bankruptcy,  or  so  recently  afterwniM 
that  no  business  or  industry  could  reasonably  have  created  a  fund  by 
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which  the  property  might  have  been  obtained,  it  rests  on  the  creditor 
to  create  the  presumption  of  fraud,  by  showing  that  the  business  or  in- 
dustry of  the  bankrupt  could  not  reasonably  furnish  the  means  to  acquire 
the  property  held  by  him  as  owner.  Petty  v.  Walker,  10  Ala.  379;  Powell 
T.  Knox,  16  Ala.  864. 

Tlie  possession  of  property  by  the  bankrupt  immediately  after  the  com- 
mencement of  the  proceedings  in  bankruptcy,  which  by  industry  he  might 
reasonably  have  acquired,  will  not  warrant  the  presumption  that  he  did 
not  make  a  full  surrender  of  his  estate.  But  where  the  value  of  it  is  so 
great  as  to  make  it  improbable  that  it  was  earned  by  him  since  that  time, 
It  devolves  upon  him  to  show  how  he  became  the  proprietor  of  such  prop- 
erty, whether  by  inheritance,  bequest  or  purchase.  The  burden  of  proof 
is  thrown  on  him  who  is  best  acquainted  with  the  origin  and  nature  of 
his  title.  Hargroves  v.  Cloud,  8  Ala.  173;  Ashley  v.  Robinson,  29  Ala. 
112;  Gilbert  v.  Bradford,  15  Ala.  709. 

After  the  bankrupt  has  proved  that  he  was  engaged  in  a  certain  busi- 
ness during  a  certain  period,  he  can  not  prove  what  another  wholly  dis- 
connected from  him  may  have  lost  while  engaged  in  a  similar  business. 
Edgar  v.  McAm,  22  Ala.  706. 

To  rebut  a  presumption  of  the  possession  of  funds,  the  bankrupt  may 
prove  tliat  all  the  persons  engaged  in  a  similar  business  at  a  certain  place, 
during  a  certain  period,  failed.     Ibid. 

Custody  of  Property  after  Filing  Petition.—  (d)  Under  the  bankruptcy 
act,  the  bankrupt,  before  the  appointment  of  an  assignee,  is  the  custodian 
of  the  estate,  and  must  act,  if  at  all,  in  the  interest  of  the  creditors.  March 
V.  Heaton,  2  B.  R.  180;  s.  g.  Lowell,  278;  in  re  Enoch  Steadman,  8  B.  R, 
819. 

This  clause  authorizes  the  bankrupt  to  file  a  petition  in  his  own  name 
for  an  injunction  against  execution  creditors.  Jones  v.  Leach,  1  B.  B. 
695:  in  re  Schnepf,  1  B.  R.  190;  s.  c.  2  Ben.  72;  in  re  WalUce,  2  B.  R.  134; 
s.  c.  1  Deady,  433. 

A  specification  alleging  that  the  bankrupt  permitted  the  destruction  of 
certain  property  should  state  the  time  of  such  destruction,  the  amount 
destroyed,  and  aver  that  the  bankrupt  was  in  charge  of  the  property  at 
the  time  of  its  loss,  or  responsible  for  it.    In  re  Eidom,  3  B.  R.  106. 

A  specification  that  the  bankrupt,  prior  to  the  commencement  of  pro- 
ceedings in  bankruptcy,  caused  and  permitted  loss,  waste,  and  destruction 
of  bis  estate  and  effects,  and  misspent  and  misused  the  same,  can  not 
be  sustained.  There  is  no  such  objection  to  a  discharge  to  be  found  in 
the  bankruptcy  act,  unless  the  loss,  etc.,  occurred  after  the  filing  of  the 
petition.  Every  kind  of  fraud  is  carefully  prohibited,  but  not  extrava- 
gance or  waste,  except  gaming.  In  re  W.  M.  Rogers,  3  B.  R.  5C4;  s.  c. 
Lowell.  423;  in  re  Rosenfield,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  s.  c.  8  A.  L. 
Reg.  44. 

The  neglect  of  the  debtor  to  turn  over  certain  books  of  account  to  the 
assignee  is  no  ground  for  withholding  the  discharge,  when  tliey  are  use- 
less, and  the  omission  was  without  fraud  on  the  part  of  the  bankrupt. 
In  re  Wm.  H.  Pierson,  10  B.  R.  107. 
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A  bankrupt  has  the  right  to  employ  counsel  for  the  purpose  of  preparing 
the  petition  and  schedules,  and  to  raise  the  money  to  pay  him  a  reasonable 
compensation  therefor,  and  such  compensation  Is  valid.  In  re  James 
Thompson,  13  B.  B.  300. 

The  collection  of  moneys  after  the  commencement  of  proceedings  ic 
bankruptcy  and  applying  them  to  his  own  use,  is  a  ground  for  \rlthhold- 
ing  a  discharge.     In  re  Michael  F'inn,  8  B.  R.  525. 

The  bankrupt  must  account  to  the  assignee  fairly  for  any  money,  etc.. 
on  hand,  and  credits  outstanding  at  the  commencement  of  the  proc-eed- 
ings  in  bankruptcy,  and  for  all  subsequent  profits.  In  re  Wm.  H.  Long. 
3  B.   R.  GG. 

A  bankrupt  who  fails  to  pay  over  to  the  assignee  the  money  mentioned 
in  his  schedules  as  on  hand  at  the  time  of  the  commencement  of  pro- 
ceedings in  bankruptcy,  may,  after  being  cited  before  court,  under  an 
order  to  show  cause,  be  committed  for  contempt.  In  re  Dresser,  3  B.  £L 
557. 

Attachment.—  (e)  AVhen  the  property  of  the  bankrupt  has  been  attached 
without  his  knowledge  or  consent  by  a  hostile  creditor,  the  omission  to 
dissolve  an  attachment  by  an  application  in  bankruptcy  can  not  by  retro 
spective  effect  supply  the  Intent  to  give  a  fraudulent  preference,  which 
is  essential  in  order  to  prevent  the  bankrupt  from  obtaining  a  discharge. 
In  re  Francis  C.  Belden,  2  B.  II.  42;  s.  c.  2  A.  L.  Rev.  771;  s.  c.  15  Piris. 
L.  J.  547. 

Limitation.—  (f)  The  limitation  as  to  time  annexed  to  the  sixth  item 
was  inteudod  to  apply  to  all  the  intervening  items  between  that  and  the 
fourteenth,  or  these  iuterveniug  items  having  no  limitation  as  to  time  an- 
nexed  to   them   must  be  constriu'd   with   reference  to  tlie  principle   ap- 
plicable to  law  generally,  which  is  that  tliey  talce  effect  from  the  time  of 
their  passage.     In  re  Rosenlichl,  1  B.  K.  575:  2  B.  R.  117;  s.  c.   1  L.  T. 
B.  81,  UK);  s.  c.  8  A.  L.  Reg.  44;  In  re  Hussmann,  2  B.  R.  437;  s.  c.  2  L.  T. 
B.  5:i;  s.  c.  1  C.  L.  N.  177;  in  re  SchotieUl,  3  B.  R.  551;  in  re  Hollenshade, 
2  B.  R.  (J51;  s.  c.  2  Bund.  210;  in  re  J.  H.  C.  Lutgens,  7  Pac.  L.  R.  89. 
Contra,  in  re  Burk,  3  B.  R.  20(1;  s.  c.  1  Deady,  425;  s.  c.  2  L.  T.  B.  45. 

In  regard  to  the  lirst  four  of  the  clauses  of  this  section,  relating  to  the 
grounds  for  withholding  a  discharge,  it  may  be  conceded  that  the  char- 
acter of  the  acts  therein  described  requires  that  they  should  have  been 
coniniitted  after  the  passage  of  the  l»ankruptey  act.  In  the  fifth  clause 
there  is  an  express  limitalion  of  time,  which  only  requires  that  the  act 
tliereiu  deserilied  sliouhl  liave  been  e(»niniitted  within  four  months  l>efore 
the  coiniiieneenient  of  proceedings  in  l)ankruptcy,  and  as  a  petition  could 
hjive  been  tiled  at  tlie  end  of  tliree  months  after  the  passage  of  the  act. 
It  can  liardly  be  said  lliat  ihe  act  referred  to  in  this  clause  must  have 
been  committed  after  tlie  i)nssa.i:e  of  the  bankruptcy  act.  In  order  to  bring 
tlie  bjinknii)r  within  tlie  iirohibition  of  the  section.  The  next  clause  by 
its  ^^\l)l•css  terms  is  limiti'd  to  acts  committed  since  the  passage  of  the 
statute,  and  as  tlie  snccecdinir  clauses  —  the  seventh  and  the  eighth- 
are  nTily  connected  with  it  by  ilu»  disjunctive  *' or,'*  the  same  may  be  said 
In  n\irard  to  those  clauses.     Tlit^  actual  and  distinct  expression  of  a  lim- 
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itation  to  acts  committed  after  the  passing  of  the  statute,  would  seem  to 
evidence  an  Intention  on  the  part  of  the  legislature,  that  the  clauses  In 
which  there  Is  no  such  limitation,  either  expressed  or  necessarily  to  be  In- 
ferred, should  not  be  so  limited.  In  the  next  or  ninth  clause  there  is  a 
change  of  phraseology,  which  was  not  necessary  unless  it  was  Intended 
to  disconnect  Its  provisions  from  the  limitations  of  time  contained  in  the 
three  next  preceding  clauses.  If  not  so  Intended,  the  connection  with  the 
sixth,  seventh,  and  eighth  clauses  would  have  been  made  by  the  use  of 
the  word  "  or,'*  alone,  as  in  the  seventh  and  eighth  clauses;  but  the  words 
"if  he **  are  Inserted  apparently  ex  Industria  to  so  far  disconnect  this 
clause  from  those  immediately  preceding,  so  as  to  remove'  It  from  the 
limitation  of  time  expressed  In  the  sixth  clause.  The  subsequent  Insertion 
in  the  thirteenth  clause  of  the  words  **  subsequently  to  the  passage  of  this 
act,"  is  also  a  significant  indication  that  the  legislature  intended  no  such 
or  similar  limitations  to  the  clauses  where  no  limitation  was  expressed, 
or  necessarily  to  be  implied  from  the  nature  or  character  of  the  acts 
described,  and  in  the  fourteenth  and  sixteenth  clauses  the  words  **  If  he  " 
are  inserted  as  indicating  a  partial  but  distinct  separation  of  these  clauses 
from  the  preceding  ones,  so  as  to  disconnect  them  from  any  limitation  of 
time  contained  in  the  preceding  clauses.  In  re  Cretiew,  5  B.  R  423; 
8.  c.  2  L.  T.  B.  137. 

Mutilation  of  Books.—  (g)  A  specification  alleging  that  the  bankrupt 
has  destroyed,  mutilated  and  falsified  his  documents,  papers  and  writings, 
is  defective,  unless  it  avers  that  the  act  was  done  with  intent  to  defraud 
his  creditors.    In  re  William  H.  Marston,  5  Ben.  313. 

The  mutilation  of  the  books  by  third  persons  after  the  termination  of 
the  business  does  not  bar  a  discharge.  In  re  Wm.  H.  Pierson,  10  B.  R. 
107. 

Bemoval  Beyond  the  District.—  (h)  A  charge  that  the  bankrupt,  in 
contemplaticHQ  of  bankruptcy,  and  with  intent  to  defraud  the  assignee, 
consigned  certain  goods  to  a  party  out  of  the  district  is  good  in  substance 
—  the  bankrupt  having  waived  objections  of  mere  form;  and  if  this  re- 
moval was  made  with  a  view,  at  the  time,  of  becoming  bankrupt,  and  with 
intent  to  keep  the  pr<H)erty  from  the  assignee,  It  Is,  in  substance,  a  sufi- 
cient  charge  that  the  removal  was  to  defraud  creditors.  But  as  all  this 
is  alleged,  though  the  contemplation  of  bankruptcy  was  not  necessary, 
it  must  be  proved.  In  re  Hammond  &  Coolidge,  3  B.  R.  273;  s.  c.  Lowell, 
381. 

Fraudulent  Preferences.—  (1)  By  the  term  "  fraudulent  preference  "  Is 
meant  a  preference  contrary  to  the  provisions  of  this  act  In  re  Bosen- 
fleld,  1  B.  R,  575;  s.  c.  2  B.  R.  117;  s.  c.  1  L.  T.  B.  81,  100;  s.  c.  8  A.  L. 
Beg.  44. 

A  preference  is  an  advantage  or  benefit  which  others  do  not  enjoy.  In 
re  Aapinwall,  3  Penn.  L.  J.  212. 

It  is  not  necessary  to  allege  that  the  persons  to  whom  the  payments  were 
made  were  creditors  of  the  bankrupt.  The  ordinary  and  obvious  con- 
struction of  the  allegation  is,  that  the  preferences,  or  payments,  or  trans- 
fers, were  made  to  the  persons  named  as  creditors,  real  or  supposed,  of 


664  The  Bankruptcy  Law. 

the  bankrupt,  or  as  persons  to  whom  he  was  or  might  become  liable. 
In  r«  Smith  &  Blckford,  5  B.  R.  20. 

The  fair  and  reasonable  construction  of  this  section  is,  that  it  refuses 
a  discharge  on  the  ground  of  preference  only  when  the  act  is  brought 
within  the  definition  of  section  5110,  or  of  section  5128  itself.  Under  the 
latter,  it  must  be  proved  that  bankruptcy  was  in  contemplation,  and.  undtr 
the  former,  that  the  creditor  was  a  party  to  the  fraud.  In  re  Locke.  2  B. 
R  382;  s.  c.  Lowell,  293;  in  re  Burgess,  3  B.  R.  190;  in  re  Freenaan,  4  B.  R. 
64;  s.  c.  4  Ben,  245;  in  re  S.  P.  Warner,  5  B.  R.  414;  in  re  John  B.  Harper. 
6  C.  L.  N.  279. 

In  order  to  deprive  a  party  of  his  discharge,  the  transfer  or  conveyance 
constituting  the  preference  must  be  made  by  him  in  contemplation  of  bank- 
ruptcy or  insolvencj',  or  when  he  is  in  fact  insolvent,  and,  in  the  latter 
case,   the  court  must  not  ouly  be  satisfied  that  he  waa  insolvent,    but 
further,  that  he  cither  had  actual  knowledge  of  his  insolvency,  or  bad  good 
grounds  for  fearing  and  believing  that  he  was  insolvent,  and  acted  on 
such  belief  in  makiug  the  preference.     In  short,  he  must  have  deslg^ne<lly 
and  intentionally  given  a  preference,  meaning  to  secure  or  pay  that  i>ar- 
ticular  creilitor,  wlieu  lie  was  not  able  to  pay  all  his  debts  in  the  usual  and 
ordinary  course  of  business,  at  the  time  fearing  and  believing  such  to  be 
the  condition  of  liis  aflairs.     It  is  not  necessary  that  the  creilitor  receiving 
payment  or  security  should,  at  tlie  time,  know  of  the  insolvency,  in  order 
to  defeat  tlie  discharge  by  the  preference  given  to  him.    This  fact   <-an 
in  no  way  affect  the  condition  of  tlie  bankrupt  himself.    He  must  be  held 
responsible  for  his  own  actions,  and  abide  the  consequences  of  his  own 
fraudulent  purposes  and  designs,  and  sliouUl  not  l>e  permitted  to  derive 
any  benefit  from  the  fact  that,  in  acconiplisliiug  his  fraudulent  punx'se. 
he  was  shrewd  enougli  to  conceal  from  the  otlier  party  his  insolvent  c^m- 
ditiou.     In  re  (Jay,  2  B.  K.  o.'S;  s.  c.  1  L.  T.  B.  73;  in  re  Adolph  Lewis  et 
al.,  2  B.  H.  441);  s.  c.  3  Ben.  1.'.;?;  s.  c.  2  L.  T.  B.  75;  in  re  Benjamin  X. 
Foster,  2  B.  K.  2;J2;  s.  c.  1  L.  T.  B.  127;  in  re  Rosenfield,  2  B.  R.  117;  s.  c. 
1  L.  T.  B.  icO:  s.  c.  S  A.  L.  Ueg.  44;  in  re  L.  J.  Doyle,  3  B.  R.  G40;  s.  c. 
1  Holmes.  <n  ;  Even'tt  v.  Stone,  'A  Storj',  440. 

It  may  be  that  the  conrts  can  fairly  give  a  slightly  different  construction 
to  the  i>lirase  *'  fraudulent  preference"  from  that  which  obtains  under  the 
othtn'  section  relating  to  Ihe  avoidance  of  the  payment  or  security.  In  re 
Terry  &  Allen,  20  Titls.   L.  J.  1S4;  s.  c.  7  AV.  J.  379. 

Xo  preference  can  be  fraiulnlent.  imder  the  act,  unless  it  is  made  within 
four  months  before  the  lilini:  of  the  petition  in  banknu>tcy.  In  re  John  B. 
Harper,  <»  (\   L.  X.  27^:  in  re  Win.  H.  Pierson,  10  B.  R.  107. 

An  allegation  <»f  a  prcMcrcuce  sli(<nld  describe  the  property  transferred 
either  as  to  kind  or  (pumtlty,  and  state  to  whom  it  wa.s  trausferriHl. 
Brcrctou  v.  Hull.  1   ]>ciiii».  7r». 

All  allegation  that  the  bMnkrni>t  matle  payments  or  agreements,  convey- 
ances nv  transfers  of  iirojicity  with  intent  to  prefer,  is  bad.  because  it  is 
In  tlic  .'iltcrnafn  «'.     Ibid. 

AA'licre  a  iticCercncc  li.is  Imm-u  fully  condoned,  so  far  as  the  preferred 
creditor  is  euuccrncd.  bv  a  surrender,  and  the  general  creditors  have  been 
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restored  to  the  position  they  would  have  occupied  If  there  had  been  no 
preference,  the  law  does  not  intend  the  preference  to  be  regarded  as  still 
subsisting  against  the  bankrupt  The  general  creditors  are  not  tech- 
nically estopped,  because  they  have  no  choice  but  to  accept  the  surrender; 
but  they  will  receive  a  dividend  out  of  the  very  property,  in  accordance 
with  the  policy  of  the  law,  which  condones  the  fault  of  the  preferred 
creditor  in  consideration  of  his  voluntary  action;  and  the  law  does  not 
Intend  to  give  him,  who  Is  usually  the  active  party  to  the  technical  fraud, 
and  the  only  one  benefited  by  it,  all  the  advantages  of  the  repentance, 
and  withhold  them  from  the  other  party.  The  policy  of  the  law  appears 
to  be  to  hold  out  a  motive  for  the  prompt  settlement  of  all  cases  of  this 
kind  In  favor  of  tlie  general  creditors,  by  forgiving  mere  preferences  when 
voluntarily  abandoned,  even  after  bankruptcy.  In  this  forgiveness  the 
bankrupt  may  share,  and  he  may  lawfully  reply  to  the  specification  that 
there  was  no  preference,  but  only  an  attempted  preference,  abandoned 
before  it  was  too  late.  In  re  Connor  &  Hart,  Lowell,  532.  Contra,  in  re 
Michael  Finn,  8  6.  R.  525. 

The  English  law  has  two  conclusive  presumptions.  One  is,  that  a 
trader  who  conveys  his  whole  property  to  a  pre-existing  creditor  must 
have  contemplated  a  preference  of  that  creditor;  and  the  other  Is,  that  a 
debtor  who  pays  an  honest  debt,  with  a  part  only  of  his  assets,  does  not 
commit  a  technical  fraud  which  will  render  the  payment  void,  If  the 
act  was  done  in  consequence  of  threats  or  demands  on  the  part  of  the 
creditor.  The  bankruptcy  act  adopts  neither  of  these  presumptions  as 
conclusive.  It  defines  a  preference  in  the  statute  itself,  or  rather  it  has 
language  which  is  Inconsistent  with  the  English  definition.  It  makes  the 
intent  to  prefer  or  give  an  advantage  to  one  creditor  the  important  thing, 
and  this  may  evidently  concur  with  pressure  on  the  part  of  a  creditor. 
A  payment  does  not  lose  its  character  of  preference  by  being  made  under 
pressure.  Nor,  on  the  other  hand,  will  the  fact  that  the  conveyance  was 
of  all  the  property  necessarily  and  In  all  eases  show  a  preference.  It 
is  a  very  important  circumstance,  and  almost  decisive.  But  the  presump- 
tion is  still  one  of  fact,  and  the  question,  in  every  case,  is  whether  a 
preference  was  intended.  It  would  be  very  difficult  to  explain  so  sus- 
picious a  fact.  In  re  Batchelder,  3  B.  R.  150;  s.  c.  Lowell,  373;  in  re 
Connor  &  Hart,  Lowell,  532;  in  re  Ephralm  Chase,  22  Vt.  649. 

The  payment  of  a  debt  through  Inadvertence,  or  under  a  mistaken  sense 
of  duty,  and  without  any  fraudulent  intent,  will  not  deprive  a  bankrupt 
of  his  discharge.  In  re  Rosenfield,  2  B.  R.  117;  s.  c.  1  L.  T.  B.  100;  s.  c. 
8  A.  L.  Reg.  44;  in  re  Locke,  2  B.  R.  382;  s.  c.  Lowell,  293;  in  re  Sidle, 
2  B.  R.  220;  in  re  Burgess,  3  B.  R.  196. 

It  is  not  sufficient  to  show  that  the  bankrupt  acted  under  legal  advice 
In  giving  a  preference,  unless  it  is  made  to  appear  that  he  did  so  in  good 
faith,  believing  that  he  had  a  legal  right  to  do  what  he  did.  In  re  Michael 
Finn,  8  B.  R.  625. 

The  mere  making  of  payments  In  the  course  of  his  business,  with  the 
bona  fide,  though  mistaken,  expectation  that  he  can  keep  along  without 
going  into  bankruptcy,  there  being  no  actual  design  to  favor  or  prefer, 
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will  not  deprive  a  party  of  his  discharge,  although  he  was  insolvent 
when  the  payments  were  so  made.  In  re  Brent,  8  B.  R.  444;  s.  c.  2  Dillon. 
129;  in  re  Geo.  M.  Garwood,  Orabbe,  51C;  in  re  Alonzo  Pearce,  21  Vt. 
611. 

A  preference  made  by  an  alien,  when  he  was  a  resident  at  a  foreign 
country,  is  a  ground  for  opposing  the  discharge,  for  he  must  show  that  he 
has  complied  with  the  conditions  imposed  by  law,  although  he  was  not 
aware  of  them,  or  was  not  subject  to  the  law  when  he  did  the  act.    In 
coming  here  for  the  benetits  of  a  discharge  from  his  debts,  he  adopts  the 
law,  and  must  talte  it  as  he  finds  it.     There  is  no  distlnctioa  between 
citizens  and  aliens  in  this  respect.    A  citizen  who  owns  property   and 
carries  on  business  in  other  countries  can  not  do  acts  which   are  per- 
fectly lawful  there  and  still  obtain  the  l>enefit8  of  the  statute  if  the  acts 
are  such  as  will  be  a  bar  to  the  discharge.    In  re  Goodfellow,  3   B.  R. 
452;  s.  c.  Lowell,  510;  s.  c.  1  L.  T.  B.  179;  s.  c.  3  L.  T.  B.  69. 

The  application  of  money  on  deposit  with  a  bank  to  pay  a  note  held  by 
it,  is  a  preference,  especially  when  the  payment  is  made  before  the  note 
becomes  due.    In  re  S.  P.  AVanier,  5  B.  R.  414. 

An  order  by  an  insolvent  delator  upon  his  consignee  to  pay  a  certain 
sum  to  a  creditor,  bars  a  discharge,  although  the  transfer  was  inoperative 
through  the  omission  of  the  consignee  to  carry  it  into  effect.  In  re  George 
M.  Garwood,  Crabbe,  516. 

The  mere  giving  of  a  consent  to  a  sale  under  a  valid  attachment  is 
not  a  preference  where  tlie  creditor  only  got  what  he  would  ultimately 
obtain  in  due  course  of  law.    In  re  Timothy  Reed.  21  Vt.  635. 

Suffering  a  judgment  to  lie  talven  by  default  in  an  attachment  suit  afi».»r 
the  commencement  of  the  proceedings  in  bankruptcy,  and  makins:  no 
objection  to  an  assessment  of  tlie  damages  where  the  silent  partner,  ^vlK> 
is  a  joint  defendant,  consents,  is  not  a  preference,  for  the  security  was 
gained  l\v  the  attaclimont  and  not  the  judgment.  In  re  Christopher  C. 
Rowell,  21  \t.  G20. 

An  assignment  exacting  releases  as  a  condition  of  receiving  a  dividend 
is  a  ground  for  refusing  a  diseliargo,  because  it  is  a  preference.  In  re 
Asplnwall,  li  Penn.  L.  J.  212.  Contra,  in  re  Charles  W.  Holmes.  1  X.  Y. 
I.eg.  Obs.  211. 

A  mere  preference  given  without  contemplation  of  the  proceedings  in 
bankruptcy  and  nion*  tlian  six  months  before  the  tiling  of  the  petition,  i.s 
no  ground  for  witliliolding  a  diseliarge.  In  re  Oliver  L.  Jones.  13  B.  R. 
2S(5. 

Fraudulent  Transfers.— (j)  Quaere,  Does  a  spwification  which  not 
only  avers  a.  frniiduleut  assiirnnient,  made  in  18<U,  with  the  intent  to 
enaMe  the  assignor  to  retain  the  control  and  disposition  of  a  large  amount 
(ff  ])roiierty  ]>retende(l  to  ho  assiirniMl.  but  goes  further,  and  avers  that  this 
property  lins  owv  since  been  in  the  charge  and  custody,  or  under  the 
control  of  tlie  assiirnor;  that  no  dividend  or  other  distribution  of  this 
property  lias  ever  Ium'II  made  to  \ho  creditors  under  the  assignment:  that 
a  partner  n<nv  has  in  his  hnnds.  or  under  his  control,  a  large  amount  of 
property  and  assets  pretended  to  have  been  included  in  the  assignment: 
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and  that  this  disposition,  detention  and  custody  of  the  property  is  with 
the  knowledge,  consent,  and  connivance  of  the  bankrupt  —  set  forth  a 
state  of  facts  which,  if  proved,  would  constitute  a  fraudulent  transfer 
within  the  meaning  of  this  clause?  In  re  O.  W.  Moore,  2  Ben.  325;  in  re 
Cretiew,  5  B.  R.  423;  6.  c.  2  L.  T.  B.  137. 

An  allegation  that  the  bankrupt  had  made  a  fraudulent  conveyance  of 
his  property,  without  stating  the  person  to  whom  the  conveyance  was 
made  or  the  property  conveyed,  is  insufficient  Stewart  v.  Hargrove,  23 
Ala.  429. 

A  fraudulent  conveyance  made  prior  to  the  passage  of  the  bankruptcy 
law  is  ground  for  withholding  a  discharge.  In  re  Cretiew,  5  B.  R.  423; 
8.  c.  2  L.  T.  B.  137;  Peterson  v.  Speer,  29  Fenn.  478.  Oontra,  in  re 
Keefer,  4  B.  R.  389;  s.  c.  3  G.  L.  N.  125;  in  re  Charles  P.  Houghton, 
4  Law  Rep.  4S2;  in  re  Charles  H.  Delavan,  5  Law  Rep.  370;  Gove  v. 
Lawrence,  20  N.  H.  484;  Porter  v.  Douglass,  27  Miss.  379. 

A  relative  may  purchase  the  property  of  the  debtor  at  a  public  sale 
under  an  execution  or  mortgage,  if  he  does  not  do  so  with  the  funds 
of  the  latter.  The  relationship  merely  serves  to  help  out  or  give  point  to 
proofs  of  mala  fides  in  the  transaction.  In  re  John  Bailey,  1  N.  Y.  Leg. 
Obs.  18;  s.  c.  5  Law  Rep.  320. 

When  the  least  degree  of  concert  or  collusion  is  shown  between  the 
bankrupt  and  an  alleged  fraudulent  grantee,  the  acts  and  declarations  of 
the  gi'antee  may  be  given  In  evidence  to  affect  the  bankrupt  Peterson  v. 
Speer,  29  Penn.  478. 

If  the  bankrupt,  shortly  before  the  filing  of  the  petition  in  bankruptcy, 
gave  his  wife  a  considerable  sum  of  money  to  meet  the  family  expenses, 
this  was  fraudulent.  The  amount  allowed  by  law  as  exempt  from  the 
operation  of  the  bankruptcy  law,  is  all  the  bankrupt  had  the  right  to 
retain.  The  money  given  to  his  wife  belonged  to  his  creditors,  and 
should  have  been  entered  on  his  schedule  of  property  and  assets.  In  re 
Jorey  &  Son,  2  B.  R  668;  s.  c.  2  Bond,  336. 

Spending  large  sums  of  money  in  making  permanent  improvements 
upon  property  belonging  to  his  wife,  with  intent  to  delay,  hinder  and  de- 
fraud his  creditors,  is  not  a  fraud  of  such  a  character  as  will  bar  a  dis- 
charge.   In  re  John  B.  Harper,  6  C.  L.  N.  279. 

The  fraudulent  payment,  gift,  transfer,  conveyance  and  assignment 
must  be  such  as  are  denominated  frauds  by  the  terms  of  the  bankruptcy 
law,  and  particularly  described  in  sections  5128  and  5129.    Ibid. 

A  fraudulent  conveyance  made  at  a  time  so  recent  that  it  will  affect 
any  of  the  creditors  who  can  come  in  under  the  bankruptcy,  is  a  ground  for 
withholding  a  discharge.    In  re  Oliver  L.  Jones,  13  B.  It  286. 

(huning.—  (k)  Property  acquired  In  gaming  is  assets,  and,  if  the  bank- 
rupt spend  it  in  gaming,  he  loses  his  right  to  a  discharge.  It  is  impos- 
sible to  look  into  the  mode  in  which  such  property  as  the  statute  speaks 
of  has  been  acquired.  If  property  once  In  the  possession  of  the  bank- 
rupt has  been  spent  in  gaming,  which,  if  not  so  spent,  might  be  assets 
in  bankruptcy,  the  case  is  made  out.  It  is  too  late,  after  it  is  spent,  to 
Bay  that  it  was  unlawfully  acquired,  or  acquired  in  a  particular  way,  or 
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that  creditors  are  no  worse  off  on  the  whole.  Such  losses  can  not  be  dis- 
tinguished from  thoee  which  any  other  debtor  might  sustain  in  a  similar 
way.  Neither  the  knowledge  of  the  creditors  of  the  course  of  business 
of  the  debtor,  nor  any  Intent  on  his  or  their  part,  is  material.  The  fact 
can  only  be  inquired  into.  Nor  does  the  law  in  the  matter  of  discharge 
invest  the  court  with  discretion,  as  it  does  so  largely  in  England.  It  is  a 
mere  question  of  legal  right.  In  re  Marshall,  4  B.  R.  106;  s.  c.  Lfowell, 
4G2. 

Fictitious  Debts.— (1)  Setting  forth  a  false  and  fictitious  debt  in.  the 
schedule,  is  an  admission  of  it  against  the  estate  that  will  bar  a  dis- 
charge, but  the  burden  of  pi*oof  is  on  the  creditors  to  show  that  the 
debt  is  false  and  fictitious.    In  re  Orcutt,  4  B.  R.  538;  s.  c.  5  Ben.  19. 

The  language  of  the  statute  does  not  embrace  a  claim  admitted  to  be 
just  in  its  origin,  but  against  wliich  the  bankrupt  Insists  upon  rigrhts  of 
set-off,  or  asserts  that  it  ha.s  been  satisfied.  The  distinction  is  between 
fabricating  a  debt  where  none  exists  in  fact,  and  stating  a  debt  un- 
questionably outstanding  with  the  claim  of  defense  to  it  In  re  Mark 
Banks,  1  N.  Y.  I.eg.  Obs.  274. 

A  judgment  confessed  by  the  bankrupt  without  any  valuable  con- 
sideration, however  fraudulent  it  may  be  as  to  creditors,  is  binding  on 
him,  and  he  may  put  the  holder  of  the  judgment  on  the  list  of  his  cred- 
itors.   In  re  David  H.  Robertson.  11  N.  Y.  T^g.  Obs.  20. 

In  order  to  bar  the  discharge  the  debt  must  be  falsely  admitted  in 
proceedings  under  tlie  net.  Merely  giving  a  preference  to  a  fictitious  debt 
in  an  assignment  is  not  sutticieut  In  re  Chas.  H.  Delavan,  5  Law  Rt»p. 
370. 

The  placing  of  a  fictitious  debt  upon  the  schedules  as  just  and  owing 
Is  admitting  the  (lel)t  against  the  estate  within  the  mischief  and  mean- 
ing of  the  statute.     Ibid. 

Books  of  Account.— nn)  The  word  "after"  means  at  any  time  sim-e 
the  passage  of  tlie  act,  tliougli  the  neglect  may  not  cover  the  whole 
period.    In  re  Hoscntield,  1  B.  R.  'ury,  s,  c.  1  L.  T.  B.  81. 

If  ilie  ol).ioction  is  thai  certain  entries  are  wanting,  or  that  there  are 
irregularities  in  tlie  nu)de  of  Ivceping  proper  books,  they  ought  to  be 
pointed  rrnt  in  tl'c  si)('cillcati()ns:  iMit  where  ol)jection  is  that  a  cash  ac- 
count is  Avliolly  wanting,  a  general  si>ecification  is  sufficient.  In  re  Little- 
field.  :\  B.  R.  57;  s.  c.  Ldwell,  :M\\;  s.  c.  1  L.  T.  B.  104;  in  re  Hammond 
&  Coolidge.  ;^  B.   R,  '21?r.  s.  c,  Lowell,  .'^,81. 

A  spcritication  averring  that  tin*  bankrupt  has  not  kept  proper  b<x)ks 
of  acoonnt  in  liis  business,  in  tluit  such  books  do  not  show  what  moneys 
wero  recoiv«Ml,  or  wlial  (lisptisition  was  made  of  the  same,  is  sutficiently 
spcfific  to  admit  evidnico  tiiat  no  cash-book  whatever  wa-s  kept  for  a 
ppriod  of  tini(\  In  re  Brlis  .S:  Milligan,  li  B,  R.  40G;  s.  c,  4  Ben.  53;  in  re 
Bound.   4    B.    R.   510. 

'i'lu'  law  intends  ilial  a  nicrcliant's  or  trader's  lx)oks  and  documents 
should  ho  in  siicli  a  conditicni  as  to  sliow  his  business  situation  to  his 
rrodifnrs  as  well  as  1(^  liinisclf.  By  keoping  such  books  in  a  proper 
manner,  a  debtor  ran  not  but  be  aware  of  his  standing,  his  property  and 
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effects^  and  his  liabilities.  On  the  other  hand,  his  books  should  exhibit  to 
bis  creditors  his  position,  so  that,  when  placed  before  them  for  investi- 
S^ation,  they  may  at  once  ajseertain  his  standing  and  property  and  the 
result  of  his  business,  and  whether  everything  has  been  fair  and  honest 
on  his  part.  In  re  Gay,  2  6.  R.  358;  s.  c.  1  L.  T.  B.  73;  in  re  Newman, 
2  B.  R.  302;  s.  c.  3  Ben.  20;  in  re  Solomon,  2  B.  R.  285;  s.  c.  6  Phila.  481; 
in  re  Keach,  3  B.  R.  13;  s.  c.  Ix)well,  335;  s.  c.  1  L.  T.  B.  167;  in  re 
William  Archenbraun,  12  B.  R.  17;  s.  c.  7  C.  L.  N.  231. 

The  word  "tradesman"  has  substantially  the  same  meaning  as  shop- 
keeper.   In  re  Cote,  14  B.  B.  603. 

As  the  section  is  almost  penal,  the  term  "tradesman"  should  be  con- 
fined to  those  who  belong  to  that  class  with  some  degree  of  permanence. 
Ibid. 

Persons  who  buy  and  sell  In  a  small  way  merely  by  way  of  eking  out 
their  living,  which  is  earned  substantially  in  other  ways,  are  not  trades- 
men.   Ibid. 

Manufacturers  of  and  dealers  in  shoes  are  tradesmen.  In  re  Jorey  & 
Son,  2  B.  R.  668;  s.  c.  2  Bond,  336. 

A  party  whose  only  business  is  that  of  speculating  in  stocks  is  not  a  mer- 
chant or  tradesman,  if  he  keeps  no  office  and  buys  and  sells  through 
brokers.    In  re  William  H.  Marston,  5  Ben.  313. 

A  stairbuilder  is  a  merchant  or  tradesman.  He  is  none  the  less  a  trades- 
man because  he  is  also  a  manufacturer  of  the  stairs,  or  because  he  does 
not  resell  the  lumber  and  other  materials  in  the  same  state  in  which  he 
buys  them,  or  because  he  does  not  buy  and  sell  completed  stairs.  In  re 
Edward  Garrison,  7  B.  R.  287;  s.  c.  5  Ben.  430. 

A  person  buying  and  selling  goods  for  the  purpose  of  gain,  though  only 
occasionally,  is  a  merchant  and  trader.    In  re  O'Bannon,  2  B.  R.  15. 

The  distinction  taken  in  England,  whether  every  one  who  buys  and 
sells  goods  is  quoad  hoc  a  tradesman,  may  admit  of  question.  And  yet 
it  is  very  difficult  to  draw  any  line  founded  solely  on  the  smallness  of 
the  transactions.  It  would  seem  that  any  one  who  buys  on  credit  with 
intent  to  sell  again  at  a  profit,  and  who  has  no  other  regular  business,  is 
fairly  within  the  mischief  of  the  act.  Though,  where  the  buying  and 
selling  are  a  mere  incident,  as,  If  a  farmer  should  buy  stock  or  grain  in 
addition  to  what  he  had  raised,  perhaps  such  a  person  could  not  be 
described  as  a  tradesman.    In  re  Tyler,  4  B.  R.  104. 

A  person  who  bought  goods  which  he  could  use,  and  did  use,  and  which 
he  sold  when  pressed  for  money,  can  not  be  deemed  a  trader.  Isolated 
and  separate  acts,  having  no  connection  with  each  other,  and  showing 
no  intention  to  set  up  any  trade,  do  not  make  a  person  a  tradesman.  The 
deliberate  purpose  of  buying  goods  to  sell  them  again  might  be  within 
the  letter  of  the  act.  So  might  an  amount  of  trading,  however  small, 
comiected  with  an  intent  to  deal  generally.  In  re  W.  M.  Rogers,  3  B.  R. 
564;  s.  c.  Lowell,  423. 

A  person  whose  occupation  is  that  of  a  baker,  and  who  buys  fiour 
which  he  converts  into  bread,  and  then  sells  the  bread  to  daily  customers, 
is  a  tradesman.    In  re  Cocks,  3  Ben.  260. 
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If  a  firm  has  not  kept  proper  books  of  account,  a  partner  can  not  obt^ 
a  discharge,  although  he  was  a  Junior  member  and  not  a  keeper  of  tbe 
books.    In  re  Wm.  H.  Pierson,  10  B.  B.  107. 

When  the  business  has  been  wholly  closed,  so  that  no  rights  or  in- 
terests can  be  subject  to  examination  or  decision  In  the  bankruptcy  court, 
and  there  is  nothing  left  outstanding  in  the  way  of  assets  or  of  debtors 
or  of  creditors,  and  the  business  was  one  which  neither  required  nor 
received  the  use  of  any  capital,  so  that  there  is  nothing  in  it  which  can 
concern  the  assignee,  or  which  the  books  could  show  him  to  his  advantage, 
such  past  trading  can  not  be  considered  as  within  the  equity  or  letter 
of  the  statute,  and  in  those  transactions  the  bankrupt  is  not  a  merchant 
or  tradesman  within  the  fair  construction  of  the  bankruptcy  act  The 
books  are  not  the  only  proper  evidence  that  the  business  is  thus  wholly 
closed  and  past  This  may  be  proved  aliunde.  The  schedules,  proofs  of 
debt,  and  all  the  proceedings  in  the  case,  may  be  admitted  for  that 
purpose,  together  with  oral  testimony.  In  re  Keach,  3  B.  B..  13;  s.  c. 
Lowell,  335;  s.  c.  1  L.  T.  B.  167. 

The  final  winding  up  of  a  trader's  business  should  be  recorded,  as  well 
as  its  current  course,  and,  unless  the  bankrupt  can  clearly  show  that  everr- 
thiug  has  been  so  fully  ended  that  no  such  account  could  affect  his  stand- 
ing, or  touch  the  interests  of  his  creditors  at  the  time  of  his  bankruptcy, 
the  omission  to  keep  proi^er  books,  which,  at  the  time  of  his  trading,  was 
an  illegal  act,  will  be  an  eCfectual  bar  to  his  discharge.  In  re  Tyler,  4  B. 
B.  104. 

If  there  was  no  continued  trading,  the  bankrupt  was  not  required  to  lie^p 
regular  Looks.     In  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  274. 

The  creditor  must  take  the  burden  of  proof  and  show  that  the  banknipt 
did  not  keep  proper  books  of  account.    Ibid. 

This  is  a  most  Important  provision,  because  it  is  that  which  is  intended 
to  provide  the  assij^nee  reprer^cnting  the  creditors  with  the  means  of  tracing 
out  all  the  dealinjrs  of  the  debtor,  to  ascertain  what  has  become  of  his 
proiierty,  what  are  the  causes  of  his  failure,  and  whether  he  has  dealt 
fairly  and  eijually  with  his  creditors.  However  harshly  the  law  may 
sometimes  operate  ^Yith  some  small  traders,  whose  affairs  seem  hardly 
worthy  of  the  tmiible  of  recording  them,  it  is  a  most  reasonable  and 
salutary  rule  in  its  application  to  merchants  dealing  with  large  sums  and 
contracting'  larire  debts,  and  in  a  position  to  Ivuow  and  to  be  able  to  carry 
out  the  law.    In  re  Oeorjre  &  Proctor,  Lowell,  4CW). 

The  intent  of  the  uonkeepinjr  of  books  is  of  no  importance.  The  mere 
oniission  is  tlie  thing  plainly  intcu-dictetl.  Siich  omission  prevents  a  dis- 
charjje,  whether  tlie  intent  was  fraudulent  or  not.  In  re  Solomon,  2  B. 
K.  lis.-.;  s.  c.  0  rhiha.  4S1 :  in  re  Newman.  2  B.  R.  302;  s.  c.  3  Ben.  20:  in  re 
.rorcy  tS:  Son,  2  B.  K.  i\i\H:  s.  c.  2  Hoiul,  :VM\\  in  re  Schumpert,  8  B.  K,  415; 
in  re  William  Arclicnbraun.  2  B.  K.  17:  s.  e.  7  C.  L.  N.  231. 

No  excuse,  liowever  li'iic,  and  no  innocence  of  intention,  will  avail  to 
supply  the  dcticic^ncy.     In  re  (Jcfjr.ire  i^  Proctor,  Lowell,  409. 

Whether  tlie  i)()()l<s  of  account  an^  properly  kept  is  a  question  which 
must  be  dccidiMl  in  ev(M\v  case  upon  the  facts  as  they  appear,  and  not  upon 
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any  strict  rule  that  such  and  such  books  and  such  and  such  entries  are 
essential  In  all  cases.  In  re  Perry  &  Allen,  20  Pitts.  L.  J.  1H4;  s.  c.  7 
W.  J.  379. 

It  is  not  necessary  that  these  books  be  kept  according  to  the  forms 
taught  in  schools,  or  In  ledgers  and  day-Dooks  bound  In  leather.  In  busi- 
ness of  some  kinds,  any  contemporaneous  written  memorials,  formal  or  in- 
formal, of  a  tradesman's  transactions,  whether  in  a  bound  volume  or  in 
detached  sheets,  may  answer  the  definition  of  proper  books  of  account,  if 
they  have  been  preserved  and  so  arranged  as  to  present  an  intelligible 
and  substantially  complete  exposition  of  his  affairs.  The  question  of  what 
are  proper  books  must  be  in  each  case  a  question  of  evidence.  What 
would  be  proper  and  sufllcient  books  in  one  case  would  be  improper  and 
insidficient  in  another.  In  re  Solomon,  2  B.  R.  285;  a  c.  6  Phila,  481;  in  re 
Newman,  2  B.  R.  302;  s.  c.  3  Ben.  20;  in  re  Wm.  F.  White,  2  B.  B.  590; 
s.  c.  2  *L.  T.  B.  106;  s.  c.  16  Pitts.  L.  J.  110;  in  re  Batchelder,  3  B. 
R.  150;  s.  c.  Lowell,  373. 

It  is  not  sufllcient  that  the  bankrupt  employed  a  bookkeeper  whom  he 
considered  competent,  and  left  the  whole  charge  of  the  books  to  him.  The 
law  does  not  require  traders  to  keep  a  bookkeeper,  but  to  keep  books,  and 
they  are  rsponsible  to  see  that  this  is  done.  In  re  Hammond  &  Ooolidge, 
3  B.  R.  273;  s.  c.  Lowell,  381. 

'Elntries  upon  numerous  slips  of  paper,  each  entry  being  on  a  separate 
slip,  is  not  a  keeping  of  books  under  the  law.  This  may  do  for  a  short 
time  in  the  absence  of  the  books,  but  not  as  a  system  or  poUcy  of  a  per- 
manent character.  If  the  books  were  lost,  and  there  was  no  reasonable 
expectation  of  finding  them,  or  if  they  were  not  found  within  a  reasonable 
time,  it  was  the  duty  of  the  bankrupt  to  supply  their  place  with  others. 
Ibid. 

A  retail  dealer  who  keeps  the  usual  books  and  all  his  invoices  keeps 
proper  books  of  account,  although  he  kept  no  invoice  book.  In  re  J.  K.  P. 
Reed,  12  B.  R  390. 

There  is  no  positive  rule  of  law  requiring  the  entries  to  be  made  dally 
(though  they  ought  to  be  at  or  near  the  time  of  the  transactions),  or  the 
balances  to  be  made  at  any  fixed  periods,  or  the  books  to  be  kept  in  any 
particular  mode.    In  re  George  &  Proctor,  Lowell,  409. 

The  law  requires  that  a  merchant  or  tradesman  should  keep  such  books 
as,  considering  the  nature  and  circumstances  of  his  trade,  are  necessary 
to  exhibit  to  a  person  of  competent  skill  the  true  state  of  his  dealings  and 
affairs.  In  re  Hammond  &  Ooolidge,  3  B.  H.  273;  s.  c.  Lowell,  381;  in  re 
Solomon,  2  B.  R.  285;  s.  c.  6  Phila.  481;  in  re  Jorey  &  Son,  2  B.  R.  668;  a  c. 
2  Bond,  336;  In  re  Mark  Banks,  1  N.  Y.  Leg.  Obs.  274. 

It  is  a  question  of  fact  whether  the  books  are  such  as  will  give  to  a  com- 
petent person  examining  them  knowledge  of  the  true  state  of  the  bank- 
rupt's affairs.  The  question  is  addressed  to  the  good  sense  and  knowbidge 
of  the  Jury,  aided  by  such  explanations  as  may  be  offered  by  experts  or 
other  competent  witnesses.  In  re  George  &  Proctor,  Lowell,  409;  in  re 
Hammond  &  Ooolidge,  3  B.  R.  273;  s.  c.  Ix>well,  381;  in  re  Schumpert,  8  B. 
R.  415;  in  re  J.  K.  P.  Reed,  12  B.  R.  390. 
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Where  the  day-book  and  the  ledger  taken  together  show  all  the  trans- 
actions of  the  bankrupt,  a  discharge  may  be  granted,  although  there  are 
some  meaningless  mutilations  in  each.  In  re  Wm.  H.  Pierson,  10  B.  B. 
107. 

A  cash  account  is  necessary  to  an  understanding  of  a  trader*s  busineT^s, 
and  when  one  has  not  been  kept  a  discharge  will  be  refused.  In  re  Gay. 
2  B.  R.  358;  s.  c.  1  L.  T.  B.  73;  in  re  Solomon,  2  B.  B.  285;  s.  c.  6  Phlla.  481: 
in  re  Littlefleld,  3  B.  R.  57;  s.  c.  Lowell,  331;  s.  c.  1  L.  T.  B.  164;  in  re  Belis 

6  Milligan,  3  R  R.  400;  s.  c.  4  Ben.  5S. 

The  cash-book  should  show,  in  an  Intelligible  and  proper  manner,  tht? 
nature  and  character  of  the  receipts  and  disbursements  of  cash  made  bv 
the  bankrupt.    In  re  Mackey  et  al.,  4  B.  R.  66;  s.  c.  2  C.  L.  N.  393. 

The  omission  of  an  entire  book  or  set  of  entries,  necessary  to  the  under- 
standing of  the  business,  prevents  a  discharge.  In  re  Wm.  F.  White,  2 
B.  R.  590;  s.  c.  2  I^  T.  B.  105;  s.  c.  10  Pitts.  L.  J.  110. 

Careless  omissions  or  mistakes,  without  fraud,  in  books  themselves 
proper,  may  l>e  overlooked.  In  re  Wm.  F.  White,  2  B.  R.  500;  s.  c.  2  Lc  T. 
B.  105;  s,  c.  16  Pitts.  L.  J.  110;  in  re  Burgess,  3  B.  R,  196. 

The  question  is,  whether  the  bankrupt  did  all  that  a  prudent  business 
man,  intending  to  keep  his  accounts  accurately,  would  naturally  do.  A 
temporary  omission,  in  good  faith  and  for  a  reasonable  time  to  make  the 
entries,  would  not  be  a  failure  to  keep  books.  But  a  neglect  to  keep  them 
on  purpose  for  a  reasonable  time  would  be.  In  re  Hammond  &  Coolidge,  3 
B.  R.  273;  s.  c.  Lowell,  381. 

Where  one  of  the  books  has  been  mutilated,  but  all  the  outstanding  ac- 
counts which  it  contained  have  been  ti'ansferred  to  another  book,  a  dis- 
charge will  be  granted  when  the  evidence  shows  that  no  fraud  was  done 
to  the  creditors  by  the  change,  and  that  the  accounts  were  all  collected,  as 
far  as  collectible.    In  re  Noonan  &  Connolly,  3  B.  R.  267. 

I*ersons  who  buy  on  credit,  and  sell  again  in  such  wise  as  to  be  mer- 
chants or  tradesmen,  must  see  to  it,  in  order  to  be  in  a  iwsition  when 
misfortune  overtakes  tliem  to  obtain  tlie  benefits  of  the  bankruptcy  act, 
that  tliey  keep  such  l)0()ks  in  relation  to  their  business  as  will  furnish  an 
intelli.u:i])le  account  to  their  creditors  of  the  state  and  course  of  their 
business  transactions,  not  leaving  sudi  accounts  to  be  made  up  from 
memory,  or  from  sources  oilier  than  such  books.    In  re  Edward  Garrison. 

7  B.  R,  287;  s.  c.  5  Ken.  4.50. 

A  discbarge  will  not  be  refused  lo  a  bankrupt  for  not  keeping  proper 
books  of  account,  without  full  evidence  of  the  faet.s  and  of  their  bearins: 
upon  his  business.  Tlie  l)()oks  themselves  should  be  produced,  and  the 
parol  statements  sliould  be  definite.  In  re  Batchelder,  3  B.  R.  150;  s.  c. 
Lowell,  373. 

A  canceled  check  is  admissible  in  evidence  in  connection  with  the  stump 
of  tlie  <-heck-l>0()k.  to  show  how  the  l)ook  was  kept.  In  re  W.  B.  BrcK-k- 
way,  7  H.  It.  51)5. 

Assent  of  Creditor  to  Discharge.—  (n)  A  specification  which  avers  that 
tlu'  l>nnknipt  or  some  ])ers(>ii  in  Ills  behalf  has  procured  the  assent  of  cer- 
tain creditors  to  liis  discharge  and  influenced  their  action  by  a  pecuniary 
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CODfilderatioD  is  too  vague  to  be  triable.  In  re  Freeman,  4  B.  R.  64;  s.  e. 
4  Ben.  245. 

The  specification  should  aver  that  the  bankrupt  has  procured  the  assent 
of  a  creditor  to  the  discharge  by  a  pecuniary  consideration  or  obligation. 
The  bankrupt  is  not  forbidden  to  procure  the  assent  of  a  creditor  to  his 
discharge,  nor  Is  he  forbidden  to  influence  the  action  of  a  creditor.  The 
prohibition  Is  against  procuring  such  assent  or  influencing  such  action  by 
any  pecuniary  consideration  or  obligation.  In  re  Mawson,  1  B.  R.  437,  548; 
8.  c.  2  Ben.  332,  412;  Fox  v.  Paine,  10  Ala.  523;  Coates  v.  Blush,  55  Mass. 
5M;  Chamberlin  v.  Griggs,  3  Denio,  9. 

If  a  bankrupt  obtains  the  consent  of  a  creditor  to  a  discharge  by  giving 
him  his  Indorsed  note  for  a  part  of  the  debt,  his  discharge  will  be  refused, 
although  he  had  previously  procured  the  assent  of  a  sufficient  number  to 
entitle  him  to  a  discharge.    In  re  E.  V.  Palmer,  14  B.  R.  432. 

If  a  claim  is  purchased  by  a  friend  of  the  bankrupt  with  no  conceivable 
motive  but  to  benefit  the  bankrupt,  and  the  assent  of  the  creditor  to  a  dis- 
charge Is  so  placed  on  the  paper  that  it  may  have  infiuenced  others^  the 
presumption  is  that  the  purcliase  was  made  in  behalf  of  the  bankrupt, 
and  the  discharge  will  be  refused.  In  re  Whitney  et  al.,  14  B.  R.  1;  s.  a  8 
O.  L.  N.  195. 

Transfers  in  Contemplation  of  Becoming  Bankrupt.—  (o)  An  examina- 
tion of  tbe  act,  in  connection  with  the  Forms,  shows  that  the  expression, 
"  becoming  bankrupt,"  means  committing  an  act  of  bankruptcy,  and  that 
the  expression,  '*  in  contemplation  of  becoming  bankrupt,"  means  in  con- 
templation of  committing  an  act  of  bankruptcy.  The  act  of  bankruptcy, 
the  commission  of  which  must  be  contemplated.  Is  such  an  act  as  the 
statute  declares  to  be  an  act  of  bankruptcy.  A  debtor  may  become  bank- 
rupt or  commit  an  act  of  bankruptcy  by  filing  a  petition  under  section  5014, 
or  by  doing  some  one  of  the  things  which  is  declared  by  section  5021  to  be 
the  commission  of  an  act  of  bankruptcy.  It  is  not  necessary,  in  order  that 
he  should  have  contemplated  becoming  bankrupt,  that  he  should  have  con- 
templated having  a  petition  filed  against  him,  and  being  adjudged  a  bank- 
rupt thereon,  provided  lie  contemplated  committing  an  act  which  is  defined 
by  section  5021  to  be  an  act  of  bankruptcy,  or  filing  a  petition  under  section 
6014.  In  re  Goldschmldt,  3  B.  R.  165;  s.  c.  3  Ben.  379;  in  re  Freeman,  4 
B.  R.  04;  8.  c.  4  Ben.  245;  in  re  Lawson,  2  B.  R.  113;  In  re  Cretiew,  5  B.  R. 
423;  8.  c.  2  L.  T.  B.  .137;  in  re  J.  H.  C.  Lutgens,  7  Pac.  L.  R.  89;  in  re 
Wm.  H.  Plerson,  10  B.  R.  107;  in  re  Alonzo  Pearce,  21  Vt  611;  In  re 
Ohristopher  C.  Rowell,  21  Vt  620;  Swan  v.  Littlefleld,  58  Mass.  574;  Caryl 
V.  Russell,  13  N.  Y.  194;  s.  c.  18  Barb.  420;  North  American  Ins.  Co.  v. 
Graham,  5  Sandf .  197.    Vide  in  re  Chas.  W.  Holmes,  5  Law  Rep.  360. 

A  debtor  may  sell  property  for  the  purpose  of  procuring  means  to  defray 
his  expenses  in  contemplated  bankruptcy  proceedings,  provided  he  does 
not  sell  at  a  sacrifice,  and  that  the  sum  so  raised  is  reasonable  in  amount. 
In  re  Keefer,  4  B.  R.  389;  s.  c.  3  C.  L.  N.  125;  Floumoy  v.  Newton,  8  Ga. 
306;  Lyon  v.  Marshall,  11  Barb.  241. 

Where  an  Insolvent  debtor  makes  an  assignment  for  the  benefit  of  cred- 
itors three  days  before  the  filing  of  his  petition  in  bankruptcy,  his  denial  of 
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any  intention,  at  the  time  of  malting  tlie  aissignment,  to  take  the  benefit 
of  the  bankruptcy  act  however  positive,  is  not,  in  the  absence  of  confirma- 
tory circumstances,  sufficient  to  repel  the  presumption  arising  from  the 
facta,  and  a  discharge  must  be  refused.  A  system  which  would  thus,  in 
practice,  permit  a  discharge  of  the  debtor,  without  a  simultaneous  adminis- 
tration and  distribution  of  the  property  among  the  creditors,  would  be  a 
monstrosity.    In  re  Broadhead,  2  B.  B.  278;  s.  c.  3  Ben.  106. 

An  assignment  for  the  benefit  of  creditors  by  a  party  in  contemplation  of 
beooming  bankrupt  is  good  ground  for  refusing  a  discharge  in  a  ease  of 
voluntary  bankruptcy.  The  fact  that  the  assignment  is  one  of  all  the 
debtor's  property,  and  creates  no  preferences  among  his  creditors,  malses 
no  difference.  It  is  as  repugnant  to  the  act  as  if  it  had  aBsigned  only  a  part 
of  his  property,  or  had  created  preferences.  It  shows  an  intent  and  a 
purpose  on  the  part  of  the  bankrupt  to  assume  the  distribution  of  his  prop- 
erty in  satisfaction  of  his  debts  through  the  agency  of  an  assignee  selected 
by  himself.  This  neceesarily  involves  the  existence  of  a  purpose  to  prevent 
the  same  property  from  being  distributed  under  the  bankruptcy  act  in 
satisfaction  of  the  same  debt.  There  could  be  no  other  purpose.  In  re 
Goldschmklt,  3  B.  R,  KJo;  s.  c.  3  Ben.  379.  Contra,  in  re  Pierce  &  Holbrook. 
3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204;  in  re  John  M.  Quackenboes,  1  N.  Y. 
Leg.  Obs,  146;  Smith  v.  Ely,  10  B.  R.  553. 

This  clause  does  not  include  consignments  which  do  not  change  the  title, 
but  are  merely  the  employment  of  an  agent  In  re  Hammond  &  Coolidge, 
3  B.  R.  273;  s.  c.  Lowell,  381. 

The  filing  of  a  bill  In  equity  against  a  copartner,  and  procuring  the  ap- 
pointment of  a  receiver  Is  not  siu-h  a  transfer  as  is  contemplated  by  this 
section.    In  re  Robert  H.  Shoemaker,  4  Biss.  245. 

Act  of  1898,  As  to  contesting  discharge,  see  post,  p.  T-?9. 

Act  of  18G7,  §  5111.  Any  creditor  opposing  the  discharge  of 
any  bankrupt  may  filo  a  sj)eeification  in  writing  of  the  grounds  of 
his  o])position,  and  the  court  may  in  its  discretion  order  any  question 
of  fact  so  ])resented  to  be  tried  at  a  stated  session  of  the  district  court. 

Statute  revisM  —  March  2,  1807,  ch.  17(5,  §  31.  14  Stat.  532,  Prior  Stat- 
ute -  Aiifr.  10.  ism,  ch.  9,  §  4,  5  Stat.  443. 

Filing  Specifications.—  Any  i)ers()u  wlio  shows  by  affidavit  or  other- 
wise that  he  is  a  creditor,  has  the  n^lit  to  appear  and  oppose  the  dis- 
char^'o,  without  hcin^  in  technical  strictm'ss  a  creditor  who  has  proveil 
his  d(^l»t.  To  entitle  him  to  oppose  the  discharjre,  he  must  have  a  pecni- 
ninry  interest  in  tlie  matter,  and  that  interest  must  be  satisfactorily 
sliown.  In  re  T..  Shein>ard.  1  K.  R.  4:V.>:  s.  c.  1  L.  T.  B.  40:  s.  e.  7  A- 
L.  R(^L^  4St:  in  re  Smitli  cK:  Hickferd.  S  Klatch.  401:  in  re  Miirdock.  3  B.  U, 
1  ir,:  s.  o.  I.ow«41,  'MV2:  s.  c.  'J  Ty.  T.  B.  07:  in  re  Boutolle.  2  B.  R.  129:  s.  c. 
IT)  Tins.  T..  .7.  <;n;:  in  vv  Saimiel  Book.  3  McLean.  .317.  Contra,  in  re  Levy 
ef  .nl..  1  B.  R.  .^/J7:  s.  c.  L'  l^cti.  1<;1>:  in  re  W.  D.  Mill,  1  B.  R.  10:  s.  c.  1 
Ben.  321;  in  re  Burk.  3  B.  R.  -IRi;  s.  c.  1  Deady.  425:  s.  c.  2  L.  T.  B.  -15: 


Filing  Specifications.  675 

In  re  a  N.  Palmer,  3  B.  K.  301;  in  re  Brown  Kln^,  1  N.  Y.  Leg.  Obs.  22; 
s.  c.  5  Law  Rep.  220. 

A  judgment  obtained  after  the  adjudication  in  bankruptcy,  creates  a 
new  debt  which  can  not  be  proved  in  bankruptcy,  because  the  Judgment 
is  a  merger,  and  creates  a  new  debt,  and  the  Judgment  creditor  can  not 
oppose  the  discharge,  because  he  has  no  provable  debt,  and  because  the 
discharge  will  be  no  bar  to  the  Judgment.  A  creditor  who  proved  his 
debts  before  obtaining  Judgment,  may  keep  his  proof  and  oppose  the  dis- 
charge If  he  will  file  a  stipulation  to  release  his  Judgment  in  case  the  final 
decision  in  bankruptcy  shall  grant  the  bankrupt  his  discharge.  In  re 
Oallison  et  al.,  5  B.  R.  353;  s.  c.  2  L.  T.  B.  1^. 

Where  the  bankrupt  has  acted  as  administrator,  and  the  probate  court 
has  directed  a  dividend  to  be  made  among  the  creditors,  any  creditor  of 
such  an  estate  has  an  interest  in  the  bankrupt's  estate,  and  may  oppose 
his  discharge.    In  re  John  C.  Tebbetts,  5  Law  Rep.  250. 

If  a  creditor  who  held  the  bankrupts  bond  assigned  it  as  a  collateral 
to  secure  a  debt,  and  then  allowed  a  Judgment  to  be  recovered  thereon 
in  his  name,  has  any  surplus  that  would  come  to  him  after  the  payment  of 
the  debt,  he  may  oppose  the  discharge.  In  re  Traphagan,  1  N.  Y.  Leg. 
Obs.  96;  s.  c.  5  Law  Rep.  323. 

The  appointment  of  a  receiver  and  an  assignment  of  the  claim  to  him 
does  not  divest  the  creditor  of  his  interest  in  the  claim  so  but  that  he  can 
oppose  the  discharge.    Ibid. 

The  specifications  may  be  filed  with  the  register.  Form  No.  53  contem- 
plates that  they  may  be  addressed  to  him.  In  re  Bellamy,  1  B.  R.  98;  s.  c. 
1  Ben.  426. 

By  section  4990,  the  register  Is  forbidden  to  hear  any  questions  as  to 
the  allowance  of  an  order  of  discharge.  Such  questions  are  to  be  deter- 
mined by  the  court  after  the  bankrupt  has  applied  for  his  discharge.  If 
the  specifications  are  filed,  the  case  is  then  ipso  facto  removeu  from  before 
the  register  and  taken  into  court.  In  re  Mawson,  1  B.  R.  265:  s.  c.  2  Ben. 
122;  in  re  Puffer,  2  B.  R.  43. 

A  creditor  may  file  specifications  at  any  time.  Rule  XXIV  is  enabling, 
and  not  prohibitory.  A  creditor  who  does  not  file  specifications  by  the 
time  specified  in  Rule  XXIY,  will  lose  his  opportunity  of  doing  so.  But 
he  has  the  right  to  file  them  at  any  stage  of  the  proceedings  before  that 
time.    In  re  Baum,  1  B.  R.  5;  s.  e.  1  Ben.  274. 

The  orderly  conduct  of  the  proceedings  requires  that  the  trial  of  all 
questions  so  raised  shall  be  postponed  till  the  hearing  of  the  petition  for 
discharge.  The  register  will  proceed  with  the  case,  notwithstanding  the 
specifications.  In  re  Puffer.  2  B.  R.  43;  in  re  Brisco,  2  B.  R.  226;  In  re  W. 
D.  Hill,  1  B.  R.  16;  s.  c.  1  Ben.  321;  In  re  Paget  1  Penn.  L.  J.  367*  in  re 
George  Livermore,  5  I>aw  Rep.  370. 

The  proceedings  upon  the  order  to  show  cause  may  be  adjourned  upon 
the  return  day  thereof.    In  re  Mawson,  1  B.  R.  271. 

Such  an  adjournment  may  be  made  without  requiring  the  creditors  to 
file  an  appearance  under  Rule  XXIV.  The  rights  of  a  creditor  upon  the 
adjourned  day  are  the  same  in  all  respects  as  upon  the  retxim  day.    In  re 


676  The  Bankruptcy  Law. 

John  Thompson^  1  B.  R.  323;  S.  e.  2  Ben.  166;  in  re  Tallman,  1  B.  B.  540; 
8.  c.  2  Ben.  404;  in  re  James  M.  JSeabury,  10  B.  R.  90;  In  re  S.  S.  Houghton, 
10  B.  R.  S37. 

On  the  entry  of  an  appearance  of  a  ci^ditor  to  oppose  a  dlsehargre,  all 
proceedings  upon  the  petition  for  a  discharge  are  suspended  until  specUica- 
tions  shall  be  filed.  On  filing  the  specifications,  the  hearing  upon  thi- 
petition  is  at  once  transferred  into  court.  There  can  not,  therefore,  l>e 
any  examination  of  the  bankrupt  on  the  application  for  a  discharige  be- 
fore the  register.  The  proceeding  for  an  examination  must  be  taken  under 
section  5086.    In  re  Frizelle  et  al.,  5  B.  R.  119. 

The  time  to  file  objections  to  a  discharge  may  be  kept  open  by  adjourn- 
ing any  day  which  may  be  fixed  for  showing  cause  against  a  discharge 
until  a  full,  reasonable  opportunity  is  afforded  for  the  examination  of  the 
bankrupt  and  his  wife  and  other  witnesses.  In  re  Seckendorf,  1  B.  R. 
626;  s.  c.  2  Ben.  462. 

The  time  for  showing  cause  against  the  discharge  may  be  extended 
from  time  to  time  upon  the  applicatJon  of  a  creditor,  even  though  a  pro- 
test has  been  made  against  the  allowance  of  his  claim,  until  the  examina- 
tion of  the  bankrupt  and  other  witnesses  is  concluded,  the  whole  matter 
being  subject  to  regulation  by  the  register  and  the  court  as  to  the  use  of 
reasonable  diligence.     In  re  Belden  &  Hooker,  4  Ben.  225. 

An  adjournment  sine  die  terminates  the  proceedings.  The  petition  for 
discbarge  remains  good,  but  nothing  can  be  done  under  it  unless  a  new 
order  to  show  cause  is  issued.  In  re  Sockendorf,  1  B.  li.  626;  s.  c.  2  Ben. 
462. 

Any  abuse  by  the  register  of  the  power  to  adjourn  may  be  corrected  by 
the  district  court,  whicli  has  power  to  supervise  the  proceedings.  In  re  W. 
E.  Robinson,  2  B.  K.  342;  s.  c.  30  How.  I*r.  176;  s.  c.  6  Bhitcb.  253;  s. 
c.  2  L.  T  B.  18. 

Upon  the  day  appointed  to  show  cause,  a  creditor  intending  to  oppose 
the  application  for  a  discharge  must  enter  his  appearance  in  opposition 
thereto.  His  appcanuice  is  entered  with  the  clerk,  as  provided  in  Rule 
III.  Until  sncii  appearance  is  entercnl,  the  creditor  has  no  standing-  in 
court  as  to  the  iK'tition  for  a  discliarge,  and,  therefore,  can  not  be  heard 
in  opposition  thereto.    In  re  Kobert  A.  Sutherland,  1  Deady,  573. 

On  the  day  tixed  to  show  cause,  the  creditor  must  appear  by  himself  or 
counsel,  and  enter  his  opposition,  wliich  should  either  be  in  writing  or 
verbally;  but  an  entry  of  such  opposition  sliould  be  made  on  the  docket, 
and  suspend  further  proceedings  until  the  tiling  of  the  specifications;  and 
if  the  specitioatious  are  not  tiled  within  ten  days,  the  cause  progresses  as 
thoiii^li  no  oi>position  had  Wvn  made,  unless,  for  sufficient  cause  shown. 
the  time  for  tiliuj?  is  extended.  A  reciiicst  to  have  an  appearance  entertnl 
can  not  ho  made  until  after  the  pt^tition  for  discharge  is  filed.  In  re 
McVey,  'J  B.  U.  L*r>7:  in  re  .lames  M.  S(^al)ury,  10  B.  B.  90. 

The  appearance  is  not  com])lete  until  the  clerk  enters  the  name  of  the 
attnriicy  and  his  place  of  business  niion  the  docket,  with  the  date  of  entry. 
In  re  JauiLS  M,  ^cabury,  10  B.  U.  1>0. 
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An  appearance  entered  after  the  return  day  must  be  disregarded.  In  re 
McVey,  2  B.  R.  257;  In  re  Smith  &  Blckford,  5  B.  R.  20;  Creditors  v.  Wil- 
liams, 4  B.  R.  580;  s.  e.  2  L.  T.  B.  166;  in  re  Robert  A.  Sutherland,  1  Deady, 
573;  in  re  James  M.  Seabury,  10  B.  R.  90;  in  re  Joseph  Buxbaum,  13  B.  R. 
477. 

If  the  creditor  did  not  receive  notice  of  the  application  for  a  discharge, 
he  may  be  allowed  to  enter  an  appearance  after  the  return  day.  In  re 
Chauncey  J.   Pilley,  2  Cent.   L.  J.  419. 

The  district  court  may,  in  its  discretion,  allow  a  creditor  to  enter  his 
appearance  and  file  specifications  in  opposition  to  a  discharge,  although 
the  time  for  entering  an  appearance  in  opposition  thereto  has  expired.  In 
re  Lewis  Levin,  14  B.  IL  385. 

Specifications  not  filed  within  the  prescribed  time  can  not  be  entertained. 
In  re  McVey,  2  B.  R.  257. 

A  specification  not  signed  by  an  attorney  legally  authorized  to  act  for  the 
oreditor  is  a  nullity,  and  must  be  disregarded.  A  power  of  attorney  not 
COL  taining  a  power  of  substitution,  does  not  authorize  a  person  other  than 
the  party  duly  constituted  agent  thereby,  to  sign  his  own  name  or  affix  the 
name  of  such  agent  to  specifications  on  behalf  of  a  creditor.  In  re  C.  N. 
Palmer,  3  B.  R.  301;  Creditors  v.  Williams,  4  B.  R.  580;  a  c.  2  L.  T.  B.  166. 

When  a  creditor  has  regularly  entered  his  appearance  on  the  return  day, 
but  has  failed,  through  inadvertence,  to  file  specifications  within  the  pre- 
scribed time,  the  court,  on  cause  shown,  will  allow  him  to  file  them  nunc 
pro  tunc.    In  re  Grefe,  2  B.  IL  329. 

The  filing  of  an  opposition  to  a  bankrupt's  discharge  is  the  commence- 
ment of  an  individual  proceeding  on  the  part  of  the  creclitor  against  the 
bankrupt.  It  is,  in  fact,  a  suit  arising  in  the  course  of  the  bankrupt's  pro- 
ceedings. It  involves  pleadings,  costs,  and  attorney's  fees;  it  may  Involve 
a  trial  by  Jury.  The  question  of  discharge  may  linger  in  the  court  for 
years,  and  in  every  case  involves  more  or  less  expense  and  costs.  A  letter 
of  attorney,  according  to  Form  No.  20,  does  not  authorize  the  attorney  to 
make  opposition  to  the  discharge  of  the  bankrupt,  and  involve  him  in  such 
a  controversy.    Creditors  v.  Williams,  4  B.  R.  580;  s.  c.  2  L.  T.  B.  166. 

The  proceeding  for  a  discharge  depends  on  the  proceedings  in  bank- 
ruptcy, and  is  inseparably  connected  with  them.  In  fact  and  In  law  it 
must  be  considered  as  a  continuation  of  the  former  proceedings.  In  re 
Ankrim,  3  McLean,  285. 

If  the  original  objector  declines  to  prosecute  his  specifications,  other 
creditors  may  be  permitted  to  enter  their  appearance  and  be  heard  in  sup- 
port of  the  objections,  although  the  time  for  entering  an  appearance  is  past. 
In  re  S.  S.  Houghton,  10  B.  R.  337.  Contra,  in  re  David  A.  McDonald,  14 
B.  R.  477;  s.  c.  24  Pitts.  L.  J.  42;  s.  c.  12  Pac.  L.  R.  99. 

Where  there  is  no  opposing  party,  the  petition  of  the  bankrupt  for  final 
discharge  may  be  continual  from  time  to  time  to  suit  the  convenience  of 
the  bankrupt.  A  day  is  appointed  for  the  creilitors  to  show  cause,  but 
such  appointment  does  not  fix  the  day  for  hearing  the  application  for  a 
discharge.    In  re  Robert  A.  Sutherland,  1  Deady,  573. 
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ATerments  in  Specifications.—  The  speciflcation  should  state  the  name 
of  the  opposing  creditor.    In  re  Robert  U.  Shoemaker,  4  Biss.  245. 

All  grounds  against  the  discharge,  except  those  which  appear  on  the 
face  of  the  proceedings,  must  be  assigned  in  writing  as  specifications, 
whether  they  are  enumerated  in  section  5110  or  not,  if  the  creditor  intends 
to  rely  on  them.    In  re  James  M.  Seabury,  10  B.  R.  90. 

The  specifications  must  not  be  vague  and  general.  The  allegations  must 
be  allegations  of  facts,  aud  must  be  distinct,  precise,  and  specific,  and 
must  not  be  merely  allegations  in  the  language  of  section  5110,  or  allega- 
tions so  general  as  really  not  to  advise  the  bankrupt  what  facts  he  must 
be  prepared  to  meet  and  resist.  In  re  Rathbone,  1  B.  K  21M,  324;  a.  c. 
2  Ben.  138;  In  re  Beardsley,  1  B.  R.  304;  In  re  W.  1).  Hill,  1  B.  U.  275;  s.  c. 
2  Ben.  13G;  in  re  Mawsou,  1  B.  R.  437;  s.  c.  2  Ben.  332;  in  re  Waggoner,  1 
Ben.  532;  In  re  Burk,  3  B.  It.  2tJG;  s.  c.  1  Deady,  425;  s,  c.  2  L.  T.  B.  45;  in 
re  Buttorfield,  14  B.  R.  147;  s.  c.  5  Biss.  120. 

The  strictness  of  common-law  pleading  is  not  required,  but  the  bankrupt 
is  entitled  to  such  particularity  of  statement  as  to  give  him  reasonable 
notice  of  what  is  expected  to  be  proved  against  him.  In  re  Smith  &  Bick- 
ford,  5  B.  R.  20. 

Specifications  must  particularize  facts  descriptive  of  the  offense  as 
charjrcd  to  constitute  the  ground  for  objecting  to  the  discharge,  setting: 
forth,  as  clearly  as  may  be,  the  time,  plat*e,  person,  etc.  A  specification 
containing  a  reference  to  facts  supposed  to  be  shown  upon  an  examination 
of  the  bankrupt  is,  in  that  respect,  faulty.  The  facts  alone  should  l>e  set 
forth,  without  reference  to  any  matter  aliunde.    In  re  Eidom,  3  B.  R.  im\. 

The  specifications  may  be  amended.  In  re  W.  1).  Hill,  1  B.  R.  275;  s,  c. 
2  Ben.  130;  in  re  Rathbone,  1  B.  R.  2t>4;  s.  c.  2  Ben.  138;  in  re  Burk,  3 
B.  R.  21H>;  s.  c.  1  Deady,  41!,'):  s.  c.  2  L.  T.  B.  45. 

The  ( rediiors  will  not  be  eouipelled  to  abide  by  the  specifications  placed 
on  file,  wlieii  tliore  lias  not  been  sutficient  examination  or  disclosure  on  the 
part  of  tho  baiiiviupt  before  tlie  time  appointed  for  a  hearing  In  court 
upon  his  applicatiou  for  liis  disehar.i^e.  In  re  Wm.  H.  Long,  3  B.  R. 
((juarto)  ()<;. 

Tlie  ecjuri  may.  in  its  <liscrotion,  wliere  it  appears  to  be  due  to  justi<v, 
allow  an  anioiHlnieni  of  tlie  spi'citications.  t^ven  at  the  trial.  In  re  Belis  & 
Milli.L'an,  :\  H.  U.  -Hm",:  s.  <•.  4  r»en.  o:;. 

Valine  and  general  speeilications  may  be  stricken  out.  In  re  Waggoner, 
1  Ben.  r.;?2. 

A'airne  specitications  may  lie  «lisreL'anle«l.  In  re  Rathlwne,  1  B.  R.  21M: 
s.  c.  2  lU'ii.  i:'.s:  in  n'  Son.  1  1*».  K.  :;i<>:  s.  r.  2  Hen.  l.");!:  in  re  Tyrell,  2  B.  R, 
L»(in:  in  re  llansi.n.  2  1*..  II.  211:  in  re  iMvyer.  2  B.  R.  212. 

Trial  of  Specifications.  -Tlie  Imnkrnpt  may  (piestion  the  sutficieney  in 
l:iw  of  tlir  -:i-tiunils  of  «»]>)Misit  mn  to  his  disclmr^'e  by  a  demurrer,  or  by 
r\ri  piinns  :i u.'i InLi* iii<  In  ilinsr  iilltiwod  in  (Mpiity.  In  re  Rosenlield.  2  B.  It. 
117:  1  K.  T.  r..  ln(t:  s.  <•.  s  A.  L.  Ki-i:.  U:  in  re  MeVey,  2  B.  R.  2r)7:  in  ro 
]\v\k.  :\  11.  K.  L".i<l:  s.  <•.  1   Ixady.  ASr,  ^.  c.  2  L.  T.  B.  4.">. 

■I"!m'  coiiri  niMv  dii'i-ri  a  trial  of  the  sp<'eilications  liy  a  jury.  When 
ih-Tf  ■>  a   iri;il.   ili«    (l<M-krt    r«T  <tf  S'2^)  to  the  ailoruey  of  the  successful 
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party  is  taxable  as  part  of  the  costs.  The  word  "  trial "  means  a  trial  by 
jury.  The  pleadings  may  be  filed,  the  issues  made  up,  but  until  the  jury 
is  sworn  there  is  no  trial.  Gordon,  McMillan  &  CJo.  v.  Scott  &  Allen,  2 
B.  R.  86;  8.  c  1  L.  T.  B.  99;  s.  c.  7  A,  L.  Reg.  74»;  in  re  Eldom,  3  B. 
K.  160. 

The  opposing  creditor  can  not  move  to  dismiss  the  petition  because  the 
bankrupt  is  supposed  to  be  dilatory  in  bringing  the  matter  on  for  a  hear- 
ing. The  remedy  of  the  creditor  is  to  move  the  court  to  set  down  the 
matter  for  hearing  upon  the  petition  and  his  objections  thereto.  In  re 
Robert  A.  Sutherland,  1  Deady,  573. 

On  the  day  assigned  for  hearing  the  specifications,  the  creditors  are  enti- 
tled to  a  trial  by  jury,  without  having  previously  made  a  special  demand 
for  It.    In  re  Lawson,  2  B.  R.  113. 

The  burden  of  proof  is  on  the  creditor  to  show  that  the  bankrupt  has 
forfeited  his  title  to  a  discharge  by  having  done  some  of  the  things  speci- 
fied In  section  5110,  as  grounds  for  withholding  it.  In  re  W.  D.  Hill,  1 
B.  R.  275;  s.  c.  2  Ben.  136;  in  re  Mawson,  1  B.  R.  548;  s.  c.  2  Ben.  412;  in  re 
Okell,  2  B.  R  105;  in  re  Burgess,  3  B.  R.  196;  in  re  Noonan  &  Connolly, 
3  B.  R.  267;  in  re  George  &  Proctor,  Lowell,  409;  Loud  v.  Pierce,  25  Me. 
233. 

When  the  creditors  have  established  a  prima  facie  case,  the  burden  of 
overthrowing  it  is  imposed  upon  the  bankrupt.  In  re  P.  A.  Doyle,  3  B.  R. 
782. 

The  decision  rendered  upon  the  petition  for  involuntary  bankruptcy  does 
not  affect  the  debtor  on  the  question  of  his  discharge.  In  re  Dibblee  et  al., 
2  B.  R.  617;  s.  c.  3  Ben.  283. 

The  debtor  will  not  be  prejudiced  in  his  application  for  a  discharge  by 
allowing  judgment  to  be  taken  by  default  on  the  petition  in  involuntary 
bankruptcy.  In  re  Latbrop,  Luddington  &  Co.,  3  B.  R  46;  s.  c.  2  L.  T.  B. 
124.    Contra,  in  re  Schoo,  2  B.  R  215. 

Evidence  in  support  of  the  specifications  Is  the  only  evidence  that  can  be 
Introduced.  The  creditor  is  bound  by  his  specifications.  He  can  not  go 
beyond  them,  or  produce  evidence  outside  of  them.  In  re  Rosenfield,  2 
B.  R.  117;  e.  c.  1  L.  T.  B.  100;  s.  c.  8  A.  L.  Reg.  44;  Timothy  v.  Reed,  21 
Vt  035. 

A  creditor  who  has  given  his  assent  to  any  act  on  the  part  of  the  bank- 
rupt is  estopped  from  urging  that  act  as  a  ground  for  withholding  the 
discharge.  In  re  Schuyler,  2  B.  R.  549;  s.  c.  3  Ben.  200;  s.  c.  2  L.  T.  B. 
85;  in  re  Whetmore,  1  Deady,  585;  s.  c.  1  L.  T.  B.  136;  in  re  Jones  &  Hoyt, 
12  B.  R  48;  s.  c.  7  C.  L.  N.  162. 

A  person  who  was  not  a  creditor  at  the  time  of  the  alleged  removal  of 
property,  or  whose  debt  was  then  barred  by  the  statute  of  limitations,  can 
not  object  to  the  discharge  on  the  ground  of  the  removal.  Practically,  as 
to  him.  there  was  no  fraud.  In  re  Burk,  3  B.  R.  296;  s.  c.  1  Deady,  425; 
8.  c.  2  L.  T.  B.  45. 

The  only  grounds  on  which  the  charge  will  be  withheld,  are  those  set 
forth  in  the  specifications.    In  re  Rosenfield,  3  B.  R.  117;  s.  c.  1  L.  T.  B.  100; 
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s.  c.  8  A.  L.  Reg.  44;  in  re  Schuyler.  2  B.  R.  549;  s.  e.  3  Ben.  20O;  s.  c.  2 
L.  T.  B.  85. 

The  assertion  of  a  fact  by  the  bankrupt's  wife.  In  Ills  presence  and  de- 
nied by  him,  can  not  be  given  in  evidence  to  impeach  the  testimony  of  the 
bankrupt.     In  re  John  Q.  McCarty,  5  Law  Rep.  322. 

An  exemplification  of  the  sworn  answer  of  the  bankrupt  to  a  bill  brought 
against  him  in  chancery  is  admissible  against  him.  Anon.,  1  N.  Y.  Leg. 
Obs.  349;  in  re  Maynard  Bragg,  1  N.  Y.  Leg.  Obs.  119;  s.  g.  5  Law  Bep. 
323. 

Where  an  original  bill  filed  by  the  bankrupt  is  given  in  evidence,  the 
amended  bill  is  not  admissible  to  rebut  or  explain  admissions  made  in  the 
original  bill.    Pearsall  v.  McCartney,  28  Ala.  110. 

When  the  transfer  Is  shown  to  be  in  writing,  the  written  instrument 
must  be  produced,  although  Its  contents  can  be  proved  by  the  declarations 
of  the  bankrupt.    Flournoy  v.  Newton,  8  Ga.  306. 

It  is  not  competent  for  the  bankrupt  to  repel  a  charge  of  fraud  by  evi- 
dence of  his  character.     Pearsall  v.  McCartney,  28  Ala.  110. 

The  declaration  of  a  party  in  the  possession  of  real  or  personal  property 
that  he  holds  In  his  own  right  or  under  another,  is  proper  evidence  as  a 
part  of  the  res  gestae,  which  res  gestae  is  his  possession,  but  such  declara- 
tions beyond  this  are  no  part  of  tlie  subject-matter  or  thing  done,  and  can 
not  be  received  as  evidence.    Gilbert  v.  Bradford,  15  Ala.  7G9. 

The  opposing  creditor  holds  the  attirniative  of  the  issue,  and  ought  to 
begin.  In  such  a  i)roceeding  the  olijector  is  the  actor,  and  the  bankrupt 
stands  on  the  defensive.     Anon.,  3  N.  Y.  Leg.  Obs.  15,5. 

If  there  was  prol)able  causo  for  tiling  specifications,  each  party  may  be 
required  to  pay  his  own  costs.     In  re  Christopher  C.  Rowell,  21  Vt,  «»2o. 

The  costs  of  taking  testimony  before  a  register  to  l)e  used  in  the  trial  of 
the  specifications  (^n  not  be  taxed  against  an  unsuccessful  creditor.  In  re 
Eidoni,  3  B.  R.  KK). 

Wlien  tlie  bankrupt  lias,  in  all  things,  fully  conformed  to  his  duty  imder 
the  act,  the  jissiirnee.  when  he  lias  funds  l)elonging  to  the  estiite.  should 
pay  the  eosts  incurred  ui)(>n  the  petition  for  a  discharge,  the  publication  of 
notice  of  hearing,  and  the  hearing  of  the  petition.  The  case  would  be 
difl'erent  if  creditors  successfully  <)p]K)sed  the  granting  of  a  discharge.  In 
re  Olds  et  al..  4  H.  K.  14(1:  s.  c,  2  L.  T,  B.  12.'):  in  re  Dibblee  et  al..  4  Ben. 
3(>4;  in  re  Moses  Guild,  1  W.  .V'  M.  2i>. 

A  dischame  grant c<l  after  trial  upon  a  specification  charging  the  con- 
cealment of  certain  i>roiicrty.  is  not  a  bar  to  a  suit  by  the  assignee  to  re- 
cover tlie  same.     .Tones  v.  ^lilltanl-:.  <>  Lans,  To. 

Tlie  tlistrict  c<ini't  will  not  r»'strain  the  assignee  from  prosecuting  a  suit 
in  a  State  court,  altlioimh  the  allcLiations  are  the  same  in  subsrancv  as 
tluise  siatcjl  in  spccirKai ions  ai:ain^t  a  <lischarge  by  others  than  the  as- 
signor, and  w  iiicli  ^\'cl■c  iIm  n  licld  out  to  Ito  jirovr-d  as  matter  of  fact.  It 
is  mitiv  iti"o])or  that  ^ndi  cuic^tiniis  <liould  be  determined  in  the  plenary 
suit,  if  i-ai<i'<l  therein,  and  l>y  ilio  ti'ilMinal  in  which  the  suit  is  brought. 
\xi\]\  ili»>  iiro^i>ions  for  iT\i<^\v  \\liich  olitain  between  party  and  party.  In 
re  rum  ci  al..  s  D.  II.  '.>.".:  s.  c.  o  Dcu.  .'nO. 
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The  dlBtrict  court  may  set  aside  the  verdict  of  a  jury,  and  order  a  new 
trial  in  oonsonaiice  with  the  rules  upon  which  such  new  trials  are  granted 
in  courts  of  law.    In  re  Barney  Corse,  1  N.  Y.  Leg.  Obs.  231. 

The  decision  of  the  district  court  on  the  specifications  is  an  estoppel  to 
any  other  action  between  the  same  parties  involving  the  same  questions. 
Downer  v,  Roweil,  25  Vt  336. 

The  discharge  of  the  bankrupt  after  opposition  by  a  creditor  does  not 
eperate  as  a  bar  to  a  recovery  by  the  assignee  against  a  vendee  in  an  action 
of  ejectment  for  property  fraudulently  conveyed  to  him  by  the  bankrupt 
Bradley  v.  Hunter,  50  Ala.  265. 

If  there  is  an  omission  to  enter  an  order  refusing  a  discharge,  the  bank- 
ruptcy court  may  make  it  nunc  pro  tunc,  if  no  rights  of  third  parties  have 
intervened  which  can  be  prejudiced  thereby.  In  re  Drisko,  13  B.  R.  112; 
s.  c.  14  B.  R.  551. 

A  bankrupt  whose  discharge  has  been  refused,  may,  upon  the  repeal  of 
the  bankruptcy  law,  apply  for  the  benefit  of  a  State  insolvent  law.  Fisher 
T.  Currier,  48  Mass.  424. 

The  refusal  of  a  discharge  by  the  district  court  protects  the  creditors 
whose  debts  were  provable,  against  any  discharge  of  the  same  debts  by 
operation  of  any  State  law.    Ibid. 

If  the  debtor  whose  discharge  has  been  refused,  takes  the  benefit  of  the 
State  insolvent  law  upon  the  repeal  of  the  bankruptcy  law,  the  creditors 
whose  debts  were  provable  in  bankruptcy  may  prove  their  debts  in  in- 
solvency, but  in  that  case  their  debts  will  be  barred  by  a  discharge. 
Ibid. 

Act  of  1868,  §  5112.  In  all  proceedings  in  bankruptcy  commenced 
after  the  first  day  of  January,  eighteen  hundred  and  sixty-nine,  no 
discharge  shall  be  granted  to  a  debtor  whose  assets  shall  not  be  equal 
to  fifty  per  centum  of  the  claims  proved  against  his  estate,  upon 
which  he  shall  be  liable  as  the  principal  debtor,  unless  the  assent 
in  writing  of  a  majority  in  number  and  value  of  his  creditors  to  whom 
he  shall  have  become  liable  as  principal  debtor,  and  who  shall  have 
proved  their  claims,  is  filed  in  the  case  at  or  before  the  time  of  the 
hearing  of  the  application  for  discharge,  but  this  provision  shall  not 
apply  to  those  debts  from  which  the  bankrupt  seeks  a  discharge  which 
were  contracted  prior  to  the  first  day  of  January,  eighteen  hundred 
and  sixty-nine. 

Statute  revised  — July  27,  18G8,  ch.  258,  §  1,  15  Stat  227.  Prior 
Statute  —  March  2,  18G7,  ch.  176.  §  33,  14  Stat.  532. 

Act  op  1874,  §  5112a  (June  22,  1874,  ch.  390,  §  9, 18  Stat.  180).— 
That  in  cases  of  compulsory  or  involuntary  bankruptcy,  the  pro- 
visions of  said  act,  and  any  amendment  thereof,  or  of  any  supple- 
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ment  thereto,  requiring  the  payment  of  any  proportion  of  the  debts 
of  the  bankrupt,  or  the  assent  of  any  portion  of  his  creditors,  a?  a 
condition  of  his  discharge  from  his  debts,  shall  not  apply;  but  h 
may,  if  otherwise  entitled  thereto,  be  discharged  by  the  court  in  in- 
same  manner  and  with  the  same  effect  as  if  he  had  paid  such  j>tr 
centum  of  his  debts,  or  as  if  the  required  proportion  of  his  credit-Tf 
had  assented  thereto.  And  in  cases  of  voluntary  bankruptcy,  no 
discharge  shall  be  granted  to  a  debtor  whose  assets  shall  not  be  equ£ 
to  thirty  per  centum  of  the  claims  proved  against  his  estate,  ujk-l 
which  he  shall  be  liable  as  principal  debtor,  without  the  assent  uf 
at  least  one-fourth  of  his  creditors  in  number,  and  one-third  in  value. 
And  the  provision  in  section  five  thousand  one  hundred  and  twil.t: 
[thirty-three  of  said  act  of  March  second,  eighteen  hundred  and  sixty- 
seven]  requiring  fifty  per  centum  of  such  assets  is  hereby  repeale-l 

The  amendment  applies  to  pending  cases;  and  any  bankrupt,  wliethr: 
voluntary  or  involunturj',  may  obtain  a  discharge  by  complying'  with  in 
provisions.  In  re  King,  10  B.  R.  556;  s.  c.  3  Dillon,  3;  In  re  Griffiths.  1" 
B.  K.  456;  s.  c.  1  A.  L.  T.  (N.  S.)  476;  s.  c.  10  A.  L.  J.  249;  s.  c.  1  C^-ni. 
L.  J.  507;  iu  iv  Peikius.  10  B.  R.  520;  s.  c.  6  BIss.  185;  in  re  Louis  Cerf.  U 
B.  R.  143;  s.  c.  7  C.  L.  N.  79;  in  re  Jones  &  Hoyt,  12  B.  R.  48;  s.  c.  7  C.  L 
X.  162.  Contra,  iu  re  Charles  J.  Francke,  10  B.  R.  438;  s.  c.  7  Ben.  4:^': 
s.  c.  1  A.  L.  T.  (N.  S.)  476;  in  re  George  H.  Shelden.  12  B.  R.  G3. 

In  voluntary  cases  pending  at  the  time  of  the  passage  of  the  aniciii- 
nieiit,  the  l.)aukriipt  need  not  sliow  any  percentage  of  assets,  nor  ajiy  as^^c! 
of  creditors  in  respect  to  debts  contracted  prior  to  January  1,  1SG9.  In  rf 
(iu  rgc  II.  JShelden.  l:i  B.  R.  (ni. 

A  voluntary  ba.nkrupt  is  only  required  to  file  the  assent  of  the  re«iuis:rt 
proportion  of  the  creditors  to  wlioni  he  is  liable  as  principal  debtor  unl 
who  have  proved  their  debts.     In  re  James  C.  Derbj'.  12  B.  R.  214. 

A  i)artnt'r  who  is  brought  into  bankruptcy  by  his  copartner,  must  Imve 
assets  to  ihc  rt^iuired  anioiuit,  or  obtain  the  consent  of  the  requisite  i»r<^- 
portion  of  tlie  criMlitors,  for  such  a  iM'oceeding  is  not  involuntary  or  cvii^- 
pulsory.    Iu  re  W.  V.  Wllsuu,  i:^.  B.  R.  253. 

The  word  "assets"  uu'iius  the  proctHHls  of  the  bankrupt's  property 
which  are  npplicMbli'  to  the  pnyuieut  of  his  del)ts.  The  subject-matter"! 
this  Si'ction  points  to  tliis  siii'nilicalion.  Nothing  else  could  pay  lii^l-t? 
In  this  section  ilie  word  "assets"  is  not  synonymous  with  estate.  Iu  r.^ 
FiTi^Tick.  :•.  I'..  K.  -\rur,  s.  c.  1  L.  T.  B.  ISl;  s.  c.  2  C.  L.  N.  139. 

The  torm  "  iisstMs  "  is  as  coinpreliensive  as  "estate"  or  **  effect.^i."  I- 
inrhiilt^s  :ill  tlio  ostnio  of  tho  b.-nikrupt.  not  tliat  only  which  is  appli-'n^*^ 
t(»  the  iiayinciit  of  (h-bts;  but  that  njiplicable  to  tlie  payment  of  co-jis  an-l 
rxpcii^os  ris  Avrll.  'i'ho  tonn  "  nssots "  is  not  used  to  express  xhc  i^'t 
bnlnnro  to  l-.o  dist rihiittMl  MinoiiLT  tlio  creditors,  luit  means  the  entire  estiue 
of  t]i.>  1t;nil;rn])t.  iiTos])iMtivo  i.f  tho  use  to  wliich  it  may  be  appropriat*-^! 
l>y  tlir  ((Mirt,  ninl  in  (Ictoiiuining  the  question  whether  the  assets  amotJDt 
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to  the  requisite  thirty  per  cent.,  the  costs  and  expenses  of  the  proceed- 
ings are  not  first  to  be  deducted.  In  re  Kahley  et  al.,  6  B.  R.  189;  s.  c. 
3  Hiss.  168.    Contra,  in  re  Vinton,  7  B.  IL  138. 

What  sum  the  estate  or  assets  may  be  appraised  at  is  by  no  means  a 
true  criterion  of  their  value,  or  rather  what  they  are  **  equal  to.**  There 
may  be  as  many  differing  opinions  afi  to  the  value  of  a  given  piece  of  prop- 
erty, as  the  number  of  individuals  whose  Judgment  is  sought.  The  true 
test  as  to  value,  when  that  value  is  to  be  used  to  pay  creditors,  la  the 
amount  the  property  will  bring  upon  a  sale  by  the  assignee  in  accordance 
with  law;  what  it  produces  in  money  with  which  to  pay  dividends  to  cred- 
itors and  costs  of  proceedings,  money  being  the  only  thing  with  which 
such  payments  can  be  made.    In  re  Van  Riper,  6  B.  R.  573. 

The  word  *'  assets  *'  does  not  mean  money  actually  realized.  So  i^stricted 
a  construction  should  not  be  placed  upon  it  Where  the  bankrupt  has 
acted  in  good  faith,  and  performed  his  duty  under  the  bankruptcy  law, 
he  is  entitled  to  a  discharge  if,  at  the  time  he  filed  the  petition,  he  was 
possessed  of  property  fairly  worth  thirty  per  cent,  of  the  debts  proved 
against  his  estate,  upon  which  he  was  liable  as  principal  debtor.  He 
ought  not  to  be  made  the  victim  of  circumstances  over  which  he  has  no 
ccnti-ol.  In  re  Lincoln  &  Cherry,  7  B.  R.  334;  2  L.  T.  B.  241;  s.  c.  20  Pitts. 
L.  J.  1. 

The  assets  consist  of  the  sum  that  remains  after  discharging  all  liens, 
and  thl8  surplus  must  equal  thirty  per  cent,  of  the  required  clalm&  In  re 
W.  II.  Graham,  5  B.  R.  155;  s.  c.  28  Leg.  Int  317;  Jn  re  Van  Riper,  6  B.  R. 
573. 

The  proceeds  of  the  bankrupt's  property  in  the  hands  of  his  assignee, 
Bnbject  to  be  divided  among  his  creditors,  must  at  the  time  of  the  hearing 
of  the  application  for  the  discharge,  be  equal  to  thirty  per  centum  of  the 
amount  of  the  claims  proved  against  his  estate  on  which  he  was  liable 
a8  principal  debtor,  in  ord^r  to  entitle  him  to  a  discharge  without  the  as- 
sent of  his  creditors  as  provided  for  in  this  section.  In  re  Webb  &  Taylor, 
3  B.  R.  720;  s.  c.  2  C.  L.  N.  313. 

This  provision  does  not  admit  of  a  fictitious  or  exaggerated  valuation 
of  his  assets  by  the  bankrupt,  in  his  schedule  or  Inventory,  while,  on  the 
contrary,  if  the  assets  are  at  a  fair  and  just  estimate  and  valuation  equal 
to  thirty  per  cent,  of  the  debts  proved,  the  bankrupt  is  not  to  be  denied 
his  discharge  by  reason  of  any  sacrifice  made  by  the  assignee  or  credit- 
ors to  converi  the  assets  Into  cash,  or  because  of  the  absorption  of  so  large 
a  proportion  of  the  proceeds  by  expenses  as  to  prevent  the  payment  of 
thirty  cents  on  the  dollar.    In  re  Thompson,  2  Biss.  481. 

In  the  absence  of  proof  to  the  contrary,  the  proceeds  in  the  hands 
of  the  assignee  will  he  taken  to  be  the  true  value  of  the  estate.  In  re 
Borden  &  Geary,  5  B.  R.  128;  s.  c.  5  Ben.  228. 

A  motion  for  tlie  appointment  of  appraisers  to  ascertain  the  value  of  the 
assets,  made  before  the  first  meeting  of  creditors,  can  not  l>e  entertained. 
In  re  Frederick,  3  B.  R.  465;  a  c.  1  L.  T.  B.  181;  s.  c.  2  C.  L.  N.  130. 

The  fixing  of  the  liability  of  an  Indorser  does  not  make  him  liable  as  a 
principal  debtor  when  he  otherwise  would  not  be  so  liable.    Although  the 
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liability  of  an  Indorser,  from  being  contingent,  becomes  abec^nte  and  fiitni 
it  does  not  thereby  become  the  liability  of  a  principal  debtor.  When  it  i? 
put  into  the  shape  of  a  judgment,  the  liability  on  such  Judgment  bei-om^ 
the  liability  of  a  principal  debtor;  but  until  then  the  fixed  liability  of  sn 
indorser  Is  not  the  liability  of  a  principal  debtor.  The  maimer  of  the  nue 
is  the  principal,  or  chief,  or  primary  debtor.  The  indorser  is  the  seconda--T 
debtor,  liable  only  on  the  default  of  the  maker  after  demand  of  paymeui 
and  on  due  notice  thereof.  Such  default  and  notice  fix  the  liability  of  tt- 
indorser,  but  it  still  remains  the  liability  of  an  indorser.  It  can  not  l«e 
established  without  showing  how  it  became  fixed,  and  it  must  thus  ne«-vs- 
sarily  be  shown  to  be  the  liability  of  an  indorser.  None  of  the  continirf-Li 
liabilities,  or  ooutiugent  debts,  spolien  of  in  section  5068,  whether  thos**  i't 
drawer,  indorser,  surety,  bail,  guarantor,  obligor  for  the  debt  of  anotbvr 
person,  or  whatever  else,  can  be  regarded  as  liabilities  of  a  principal  delnor. 
until  they  liave  undergone  some  other  change  than  merely  becomioj 
absolute  and  fixed  in  contradistinction  of  being  contingent.  In  re  B.  H. 
Loder,  4  B.  R.  11K>;  s.  c.  4  Bern  125. 

An  Indorsement  of  the  note  of  a  third  party  does  not  constitute  the  in- 
dorser a  principal  to  the  holder  of  a  protested  note  so  as  to  require  aS 
cor  sent  to  a  discharge.  Tlie  words  **  priucipal  debtor  '*  are  to  l>e  taken  d 
their  ordinarj-  legal  acceptatiou,  and  do  not  include  such  an  Indorser.  Tbe 
liabliitj-  of  an  indorser  is  secoudarj'  to  that  of  the  maker,  who  is  the  prin- 
cipal debtor,  and  the  cliaracter  of  the  obligation  remains  unchangixl  not 
withstanding  it  may  liave  l>eeome  fixed  by  demand  and  noticje  of  non 
payment.    In  re  Lewis  B.  Loder.  4  Ben.  328. 

The  time  of  the  hearing  of  the  application  for  a  discharge  is  the  renin: 
day  of  the  order  to  sliow  cause,  wliether  tlie  original  day  or  the  adjounu-l 
daj'.  At  or  iK^fore  tliat  day.  the  assent  in  writing  to  the  discharjre,  if  si-h 
assent  is  necessary,  may  and  must  l>e  tiknl.  No  claim  prove<l  after  tLat 
day  can  1h^  counted  among  the  claims  which  are  to  be  taken  into  act-*ivjnT 
in  eompnting  tiie  nuuil)er  requisite  to  a  discharge.  In  re  John  B.  Bi>rs:. 
11  B.  K.  00. 

A  party  wlio  puroliases  claims  against  the  debtor,  at  a  discount  with  Lis 
own  funds,  holds  tlie  dt'bts  to  their  full  amount,  although  he  was  als-* 
trustee,  under  an  assignment.    In  re  ('has.  P.  Houghton.  5  Law  Rep.  :VJ1. 

A  dischar:.re  can  not  be  granted  without  the  assent  of  the  requisite  pn^- 
portion  of  tlie  creclitors  whose  debts  are  existing  and  impaid  at  the  time  i.f 
the  hearinsr.  Creditors  who  have  ffiven  releases  in  pursuance  of  au  .'issiiai- 
nient  made  prioi'  to  the  coniiiienc«'nient  of  the  proceedings  in  bankrupr«y. 
can  not  1>«»  recimni/.ed  as  creditors.     In  re  Aspinwall,  3  Penn.  L.  .1.  "HV^. 

When  a  cn'ditiir  li:i^  once  iiiven  liis  cimsent  in  writing,  and  the  bnnknr't 
li.is  acted  iiixiH  it.  and  otlier  cnMlitnrs  liave  driven  theirs,  and  presiiniptiv*  h 
beon  inlliKiiciMl  by  one  .-iinnlier's  aetion  in  this  respect,  and  the  nsj^cnt  ••! 
tlie  rciiuisiie  niiiiilM'r  in  value  and  amount  is  obtained  and  tiled  at  t'.j 
^l(^'^n■nL^  a  creditnr  ilms  as<«MitiiiL'  lias  no  absolute  right,  even  on  tin*  d.iy 
fixed  for  the  heMi'iiii:-.  tr>  withdraw  or  caucel  his  as*?ent.  In  re  Brent.  > 
r>.  K.  Ill:  s.  C.  -'  Dillon,  l-'l). 
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In  the  absen'ce  of  consent  by  creditors,  In  voluntary  cases,  no  matter 
inrhen  commenced  or  when  the  debts  were  contracted,  the  assets  must  be 
equal  to  thirty  per  cent,  or  no  discharge  can  be  granted.  In  re  Haviland 
Gifford,  16  B.  R.  135;  s.  c.  9  C.  L.  N.  388. 

If  the  holder  of  a  note  assents  to  the  discharge  of  the  maker,  without  the 
consent  of  the  Indorser,  he  thereby  releases  the  indorser.  In  re  David  A. 
McDonald,  14  B.  B,  477;  s.  c.  24  Pitts.  L.  J.  42;  s.  c.  12  Pac.  L.  E.  99. 

§  5113.  Before  any  discharge  is  granted,  the  bankrupt  must  take 
and  subscribe  an  oath  to  the  effect  that  he  has  not  done,  suffered,  or 
been  privy  to  any  act,  matter  or  thing  specified  as  a  ground  for  with- 
holding su<^h  discharge,  or  as  invalidating  such  discharge  if  granted. 

Statute  revised  —  March  2,  1867,  ch.  176.  §  29,  14  Stat.  531.  Prior 
Stotute  —  April  4,  1800,  ch.  19,  §  36,  2  Stat.  31. 

On  the  return  of  the  order  to  show  cause,  the  register  should  require  the 
bankrupt  to  take  the  oath  provided  for  by  this  section.  This  oath  Is  to  be 
taken  and  subscribed  before  the  granting  of  the  certificate  of  conformity. 
It  should  be  administered  whether  specifications  have  been  filed  or  not. 
In  re  BeUamy,  1  B.  R.  113;  s.  c.  1  Ben.  426;  in  re  E.  Pulver,  2  B.  R.  313; 
8.  c.  3  Ben.  65;  in  re  Frizelle  et  al.,  5  B.  R.  119. 

When  specifications  are  withdrawn  after  the  oath  has  been  taken,  the 
oath  should  be  again  taken  and  subscribed  after  the  withdrawal.  In  re 
Machad,  2  B.  R.  352. 

When  a  bankrupt  dies  before  he  has  taken  this  oath,  a  discharge  can  not 
be  granted.  In  re  O'Farrell  et  al.,  2  B.  R.  484;  s.  c.  3  Ben.  191;  s.  c.  1  L. 
T.  B.  159;  In  re  Quinike,  4  B.  R.  92;  s.  c.  2  Biss.  354. 

The  final  oath  is  merely  an  item  of  indispensable  evidence,  without 
which  the  bankrupt  is  not  entitled  to  his  discharge,  and  it  is  sufficient  if  it 
be  produced  and  filed  on  the  hearing.  In  re  Robert  A.  Sutherland,  1  Deady, 
573. 

If  the  bankrupt  dies  after  tl^  taking  of  the  final  oath  and  the  granting 
of  the  certificate  of  conformity,  the  court  has  the  power  to  order  a  dis- 
charge as  on  a  date  when  the  bankrupt  was  in  life.  Young  v.  Ridenbaugh, 
11  B.  R.  563;  s.  c.  2  Dillon,  239. 

The  presumption  raised  by  a  certificate  of  conformity  which  sets  forth 
that  the  final  oath  has  been  taken,  is  not  overcome  by  the  mere  fact  that 
the  oath  is  not  on  fil&    Ibid. 

Act  op  1898,  Ch.  3,  §  14.  Siscliargfes,  When  granted.—  »  »  * 
(b)  The  judge  shall  hear  the  application  for  a  discharge,  and  such 
proofs  and  pleas  as  may  be  made  in  opposition  thereto  by  parties  in 
interest,  at  such  time  as  will  give  parties  in  interest  a  reasonable 
opportunity  to  be  fully  heard,  and  investigate  the  merits  of  the  appli- 
cation and  discharge  the  applicant. 
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Act  07  1867,  §  5114.  If  it  shall  appear  to  the  cotrrt  that  ite 
bankrupt  has  in  all  things  conformed  to  his  duty  under  this  Title, 
and  that  he  is  entitled,  under  the  provisions  thereof,  to  receive  a 
discharge,  the  court  shall  grant  him  a  discharge  from  all  his  debi^^ 
except  as  hereinafter  provided,  and  shall  give  him  a  certificate  there-ji 
under  the  seal  of  the  court. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  82,  14  Stat.  532.  Prior 
Statute  —  Aug.  19,  1841,  ch.  9,  §  4.  5  Stat,  443. 

The  provlsiouB  of  this  section,  as  to  the  prerequisites  to  a  discharce. 
mean  that  all  the  requiremeuts  of  the  act  as  to  what  steps  are  to  be  takeL. 
from  the  commencemeut  of  the  proceedings  to  the  end,  must  be  confomiec 
to  as  a  prerequisite  to  the  granting  of  a  discharge,  and  not  merely  that 
the  bankrupt  has  personally  done  what  he  is  required  to  do.  Before  tie 
discharge  is  granted,  the  register  must  certify  that  the  bankrupt  has  com- 
plied with  all  the  requirements  of  the  act  In  re  Bellamy,  1  B.  R.  04,  u>; 
8.  c.  1  Ben.  390,  420;  s.  c.  1  L.  T.  B.  22;  in  re  Orne,  1  B.  R.  79;  s.  c.  1  Ben. 
420;  in  re  Jabez  Harris,  2  B.  R,  lOo. 

A  special  order  of  the  district  court  is  necessary  to  authorize  the  register 
to  examine  tlie  papers  and  certify  to  the  regularity  of  the  proceedings.  Ib. 
re  Bellamy,  1  B.  R.  y^s,  113  s.  c.  1  Ben.  426,  474. 

When,  on  the  return  of  the  order  to  show  cause  before  the  register,  a 
creditor  appears  to  oppose  the  discharge,  the  register  must  make  a  cer- 
tificate of  the  proceedings,  stating  the  opposition,  and  return  the  par^^r* 
into  court  in  like  manner  as  if  there  were  no  opposition.  In  re  Hughes,  1 
B.  R.  220;  s.  c.  2  Ben.  cS.5:  s.  c.  1  L.  T.  B.  45;  in  re  Bellamy,  1  B.  R.  9S: 
s.  c.  1  Ben.  426. 

When  specllieations  have  l^een  filed,  the  certificate  of  conformity  shouM 
except  tlie  particulars  covertMl  by  the  specifications.  In  re  Pulver.  2  B. 
R.  .'^l.'^:  s.  c.  3  Bon.  (m. 

It  is  the  duty  of  the  court  to  examine  the  record  before  granting  the 
discharge,  and  if  it  appears  that  the  bankrupt  is  not  entitled  thereto,  to 
refuse*  it.  even  thouj^h  cri'ditors  do  not  inten^ose  ol>jections.  When  tht* 
record  of  tho  bankrupt's  examination  liiows  that  he  has.  since  the  passaire 
of  tlio  bankniptcy  act.  lost  uKjuoy  at  gambling,  the  discharge  must  Ik*  r»^ 
fused.  In  re  Wilkinson,  3  B.  B.  28<'>;  s.  c.  2  W.  J.  250;  s.  c.  IG  Pitts. 
L.  .T.  287. 

Xo  discliarjro  can  1)0  jrrantod  when  notice  of  the  assignee's  app<.>intui»'nT 
has  not  been  duly  puMlsluMl.  In  re  Bollaniy,  1  B.  R.  CA:  s.  c.  1  Ben.  .'>i*»: 
^.  c.  1  T..  T.  B.  '2'2:  in  re  Sirachan,  3  B.  R.  001.  Contra,  in  re  Littlelield.  o 
B.  R.  Tu:  s.  c.  Lowell.  :;ni:  s.  o.  l  L.  T.  B.  ir>4. 

X(ir  when  ilic  warrani  li.is  not  biMMi  properly  served  upon  the  creditt«rs. 
Pi-otMMMliirjfs  sulxiMiucTit  to  ;in  in'cuulMi'ity  must  bo  set  aside,  and  the  s;ini»"* 
lirorccdinirs  Imd  airnin  wiili  duo  roixularity.  In  re  Erie  L.  Hall.  2  B.  R. 
^*^'2:  s.  c.  in  Pius.  P.  .T.  7^2. 

\\]]i'vo  tliorc  is  nuy  fnilur*'  of  jurisdiction,  as  where,  hy  mistake,  tbp 
cnso  has  Iutu   cMndurr.-tl   l»y   ilic   wron.ix  roirister,   the  discharge  may   be 


CouBT  TO  Gbant  Discharges.  687 

refused;  sa,  probably,  as  a  matter  of  practice,  the  meetings  ought  to  be 
duly  warned  and  held  before  the  discharge  can  be  granted.  In  re  Little- 
field,  3  B.  R.  57;  8.  c.  Lowell,  331;  s.  c.  1  L.  T.  B.  164. 

The  omission  to  call  the  second  and  third  meetings  at  the  proper  times 
is  DO  ground  for  withholding  the  bankrupt's  discharge.  In  re  Littlefield, 
3  B.  R.  57;  s.  c  Lowell,  331;  s.  c.  1  L.  T.  B.  104.    Contra,  in  re  Bushey, 

2  B.  R.  685. 

The  granting  of  a  discharge  may  be  suspended  until  the  assignee  shall 
have  filed  and  settled  his  accounts.  It  is  a  part  of  the  bankrupt's  duty 
to  his  creditors  to  see  that  the  assignee's  account  is  exhibited  in  proper 
season.    In  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitta  L.  J.  204. 

When  It  appears  that  the  bankrupt  has  innocently  omitted  certain  prop- 
erty from  his  schedules,  the  granting  of  the  discharge  will  be  suspended 
until  he  shall  have  properly  amended  his  schedules.  In  re  Oonnell,  3  B. 
R.443. 

When  the  bankrupt  has  omitted  the  names  of  certain  creditors  from  his 
schedules,  he  must  make  an  amendment  by  inserting  such  names  before 
a  discharge  will  be  granted.  Petitions  In  bankruptcy  must  be  full  and 
true  in  point  of  fact;  otherwise  no  discharge  will  be  granted.  In  re 
Redfleld,  2  Ben.  72. 

A  discharge  will  be  refused  if  the  bankrupt  omits  from  his  schedule 
debts  which  he  claims  are  barred  by  the  statute  of  limitations.  In  re  John 
H.  H.  Cushman,  7  Ben.  482. 

When  an  order  for  the  bankrupt's  wife  to  attend  for  examination  has 
been  served  upon  the  bankrupt,  though  not  served  upon  her,  and  she  has 
failed  to  attend  at  the  time  and  place  specified,  the  bankrupt  is  not  entitled 
to  a  discharge,  unless  he  proves  to  the  satisfaction  of  the  court  that  he 
was  unable  to  procure  her  attendance.    In  re  Van  Tuyl,  2  B.  R.  579;  s.  c. 

3  Ben.  237. 

A  discharge  will  not  be  granted  until,  under  Rule  YII,  all  the  papers  re- 
lating  to  the  case  are  filed  by  the  register  in  the  ofiice  of  the  clerk  of  the 
district  court.    In  re  Bellamy,  1  B.  R.  98;  s.  c.  1  Ben.  426. 

The  omission  of  the  assignee  to  obtain  the  assignment,  or  have  it  re- 
corded. Is  no  ground  for  withholding  a  discharge.  In  re  Wm.  H.  Pierson, 
10  B.  R.  107. 

If  the  filing  of  specifications  was  unauthorized  and  null,  a  discharge  may 
be  granted  nunc  pro  tunc  as  of  the  time  when  by  law  the  bankrupt  was 
entitled  to  it.    Creditors  v.  Williams,  4  B.  R  580;  s.  c.  2  L.  T.  B.  166. 

The  bankrupt  is  in  no  manner  or  degree  reinvested  by  the  discharge 
with  control  over  the  estate  which  he  surrendered  in  bankruptcy.  In  re 
Geo.  W.  Anderson,  9  B.  R.  360. 

The  discharge  does  not  take  effect  until  it  is  signed  by  the  Judge.  Pesoa 
V.  Passmore,  4  Yeates.  139. 

The  original  discharge  is  retained  in  the  district  court,  and  a  copy  is 
granted  to  the  bankrupt  Pennell  v.  Percival,  13  Penn.  197;  in  re  John  W. 
Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9. 
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§  5115.  The  certificate  of  a  discharge  in  bankruptcy  shall  be  in 
substance  in  the  following  form: 

District  court  of  the  United  States,  District  of 
Whereas  has  been  duly  adjudged  a  bankrupt  under  the 

Revised  Statutes  of  the  United  States,  Title  "  Bankruptcy,"  an  i 
appears  to  have  conformed  to  all  the  requirements  of  law  in  iIk: 
behalf,  it  is  therefore  ordered  by  the  court  that  said  it 

forever  discharged  from  all  debts  and  claims  which  by   said  Title 
are  made  provable  against    his  estate,  and    which  existed  on  tlit 
day  of  ,  on  which  day  the  petition  for  ad  judication 

was  filed  by  (or  against)  him;  excepting  such  debts,  if  any,  as  are 
by  law  excepted  from  the  operation  of  a  discharge  in  bankrupts  v. 
Given  under  my  hand  and  the  seal  of  the  court,  at  .  :e 

the  said  district,  this  day  of 

(Seal.)  ,  Judge. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  32,  14  Stat.  532. 

§  5116.  No  person  who  has  been  discharged,  and  afterwards  Vie- 
comes  bankrupt  on  his  own  application,  shall  be  again  entitled  to 
a  discharge  whose  estate  is  insufficient  to  pay  seventy  per  centum 
of  the  debts  proved  against  it,  unless  the  assent  in  writing  of  thrt^t- 
fourths  in  value  of  his  creditors  who  have  proved  their  claims  is  filial 
at  or  before  the  time  of  application  for  discharge;  but  a  bankni}>' 
who  proves  to  the  satisfaction  of  the  court  that  he  has  paid  all  tIi^ 
debts  owing  by  him  at  the  time  of  any  previous  bankruptcy,  or  wh«t 
has  been  voluntarily  released  therefrom  by  his  creditors,  shall  Ix- 
entitled  to  a  discharge  in  the  same  manner  and  with  the  same  elfect 
as  if  ho  had  not  previously  been  bankrupt. 

Statute  revised  —  Mareli  2.  1S67,  ch.  176.  §  30,  14  Stat.  532.  Prior  St.i:- 
utes  —  April  4,  18U(>,  cli.  1\K  §  57,  2  Stat.  35;  Aug.  19,  1841,  ch.  D,  §  12,  5 
Stat.  447. 

Act  of  1898,  Cir.  3.  g  17.  Debts   not   Affected   by   a  Discharge. 

—  (a)  A  (liseliarfro  in  bankrn])t('V  shall  release  a  bankrupt  from  nil 
of  liis  ]ir()val>lo  debts,  oxrej^t  sucli  as  (1)  are  due  as  a  tax  levied  l\v 
tlu'  T'liiti'd  States,  tlie  State,  county,  district,  or  municipality  i:i 
wliich  lie  resides:  (">?)  are  jiidirnients  in  actions  for  frauds,  or  obtain- 
in^''  ]ir(>])ertv  1)V  false  ])retenses  or  false  representations,  or  for  willf:il 
and  malicious  injuries  to  the  ]»erson  or  property  of  another;  (3)  have 
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not  been  duly  scheduled  in  time  for  proof  and  allowance,  with  the 
name  of  the  creditor  if  known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy; 
or  (4)  were  created  by  his  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  oflBcer  or  in  any  fiduciary  capacity. 
See  posty  p.  099. 

A  debtor  may  waive  a  discharge,  and  allow  Judgment  to  be  recovered 
against  bim  for  the  original  debt    Dewey  v.  Moyer,  16  B.  R.  1. 

Where  debtor  has  waived  his  discharge  as  a  defense,  it  can  not  be 
raised  by  one  who  is  in  possession  of  property  transferred  by  the  debtor 
with  intent  to  d^raud  creditors,  in  an  action  to  set  aside  such  transfer. 
Ibid. 

Bankruptcy  court  has  no  Jurisdiction  to  relieve  against  a  Judgment  ob- 
tained against  a  bankrupt  in  a  suit  brought  against  him  after  his  adjudica- 
tion, in  which,  for  any  cause,  he  has  failed  to  plead  his  discharge.  In  re 
Ferguson,  16  B.  B.  530. 

Even  if  it  had  such  Jurisdiction,  it  would  not  interfere  to  relieve  the 
bankrupt  against  the  laches  of  his  counsel  and  himself.     Ibid. 

Discharge  in  bankruptcy  releases  bankrupt  from  liability  as  surety  on 
a  guardian's  bond.  Reitz  v.  The  People,  16  B.  R.  96;  Ex  parte  Taylor,  16 
B.  R  40. 

Where  sureties  on  an  appeal  bond  are  discharged  in  bankruptcy  (where, 
as  in  Mississippi,  a  Judgment  against  them  foUows  a  Judgment  against 
principal)  pending  an  appeal,  they  must  plead  same  in  order  to  avail  them- 
selves of  it  as  a  defense.    Jones  v.  Coker,  16  B.  R.  343. 

Where. a  new  promise  to  pay  is  made  after  a  discharge,  such  discharge 
wUl  not  preclude  a  recovery,  and  old  debts  from  which  bankrupt  has  been 
discharged  are  sufficient  consideration  for  subsequent  confession  of  Judg- 
ment for  the  same  indebtedness.  Classen  v.  Schoeneman,  16  B.  R  d8; 
Dewey  v.  Moyer,  18  B.  R.  114. 

Discharge  does  not  operate  as  a  payment,  but  is  simply  a  bar  to  enforce- 
ment of  the  obligation,  and  unless  pleaded  in  defense  by  debtor  it  is 
waived.    Ludellng  v.  Felton.  17  B.  R.  310. 

Discharge  of  husband  can  not  be  pleaded  by  the  wife  in  bar  of  action 
against  her,  under  laws  of  Louisiana,  to  recover  her  half  of  a  community 
debt  where  she  has  accepted  a  community.    Ibid. 

Discharge  of  a  bankrupt  Judgment  debtor  releases  a  Judgment  recovered 
on  a  provable  debt  pending  bankruptcy.    In  re  Stansfield,  16  B.  R.  268. 

Where  the  bankrupt  bought  the  business  of  another,  agreeing  to  pay  his 
debts  and  hold  him  harmless,  a  discharge  will  release  him.  Brown  et  al.  v. 
Broach  et  al.,  16  B.  R.  296. 

The  better  and  more  logical  pleading  is  not  to  attempt  to  avoid  a  dis- 
charge by  averments  and  declarations,  but  to  reply  such  matter  in  response 
to  plea.    Ibid. 

A  bankrupt  in  a  given  proceeding  must  be  discharged  as  to  all  his  debts,, 
or  from  none.    In  re  Plumb,  17  B.  R  76. 
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Where  one  member  of  a  firm  is  adjudged  a  bankrupt  without  any  ad- 
judication against  the  firm,  and  there  were  at  the  time  firm  assets,  the 
estate  of  firm  is  not  in  bankruptcy  so  as  to  make  a  discharge  operative  as 
to  the  firm  debts.    Ibid. 

Discharge  bars  collection  of  a  claim  for  purchase  money  of  land  wbieL 
has  Ot)een  allotted  to  debtor  as  a  homestead  in  bankruptcy  proceeding 
Hoskins  v.  Wall,  17  B.  R.  314. 

A  discharge  in  bankruptcy  can  not  be  set  up  as  a  general  defense  to  an 
action  to  set  aside  a  conveyance  in  fraud  of  creditors,  pending  at  time  of 
filing  petition,  where  such  creditor  has  not  proved  his  claim  in  bank- 
ruptcy proceedings,  and  the  assignee  has  not  interfered  in  the  cause  in  any 
way.     Phelps  v.  Curts,  1(5  B.  R.  85. 

But  the  discbarge  may  be  set  up  in  such  action  in  bar  of  a  personal 
Judgment  against  the  bankrupt,  other  than  the  subjection  of  the  property 
and  claims  reached  by  the  creditors'  bill  to  satisfaction  of  the  Judgment 
Ibid. 

Liability  of  a  factor  for  proceeds  of  goods  consigned  to  him  for  sale  U 
released  by  his  discharge  in  bankruptcy.    In  re  Smith  et  al.,  18  B.  R»  24. 

Defendant  sold  plaintiff  premises  by  warranty  deed,  and  at  the  saia*? 
time  gave  him  a  writing  by  which  he  agreed  to  pay  off  a  certain  mortgaire 
which  was  a  Hen  upon  the  premises.  Defendant  was  afterward  adjudgt^ 
bankrupt  and  receive<l  his  discharge.  Subsequently  the  mortgage  was 
foreclosed  and  the  promises  sold.  In  an  action  for  breach  of  warranty; 
Held,  plaintiff  should  have  proved  his  claim  in  the  bankruptcy  proc*eH«l- 
Ing  as  a  contingent  debt,  and  not  having  done  so  his  claim  is  barred  by  tLo 
discharge.     (Law  of  1807.)     Parker  v.  Bradford,  17  B.  R.  485. 

Where,  by  terms  of  a  lease,  the  bankrupt  is  to  pay  rent  at  fixed  and 
stated  periods,  tlie  rent  is  to  bo  regarded  as  growing  due  from  day  to  day. 
The  discharge  reloasos  bankrupt  from  liability  for  the  proportionate  pan 
up  to  time  of  banknii)tcy,  but  d(x*s  not  affect  his  liability  for  the  i>art 
growing  duo  aft(»r  tliat  tinio.    Troadwoll  ot  al.  v.  Mardin  et  al.,  18  B.  R.  :^,V.. 

Wliilo  a  proniiso  mado  after  rei'oiviiig  a  discharge  in  bankruptcy,  to  pay 
a  debt  from  wliicli  tlio  promisor  has  been  discharged,  is  valid,  surli 
promise'  before  tlio  discharge  has  been  obtained  is  without  consideration 
and  cannot  be  enforced.     Ogden  et  al.  v.  Redd,  18  B.  R.  317. 

I'nder  the  law  of  1S<;7.  a  discliarge  in  bankruptcy  would  not  reloa.se  lien 
•of  judgment  whicli  was  not  proved.     Darsey  v.  Mumpford,  17  B.  R.  ISl. 

Where,  under  contract  for  manufacture  and  sale  of  iron,  plaintiff  is  to 
own  iron  manufactured,  and  tlio  proceo»ls  thereof,  after  payment  to  plain- 
tiff of  liis  advances,  and  a  p<'rcentage  on  the  not  sales,  and  tlie  amount  of 
a  certain  n(»te  are  to  be  paid  over  to  defendant  and  another  party,  an  in- 
dchtcdnc'^s  of  defendant  for  the  proceeds  of  sales,  made  with  kuowletliie 
of  plaint ilT.  which  he  fails  to  pay  ov«t,  is  not  a  debt  created  while  actin.i; 
in  a  tidiicinry  <*apar'ity.     Karbcr  v.  Sterling,  17  B.  R.  218. 

Def.'nili  of  a  factor  in  not  making  payment  to  his  principal  is  not  a 
fraud,  nor  is  the  debt  created  by  such  deOUcation  one  created  "while 
nctiiitr  in  any  tidiiciary  character."     Keimo  v.  Graff  &  Co..,  17  B.  R,  319. 
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Only  technical  or  special  trusts,  as  contradistingnished  ftrom  those 
which  the  law  implies  trom  the  contract,  are  within  meaning  of  this 
flection.    Ibid. 

The  fraud  referred  to  here  is  positive  fraud,  or  fraud  in  fact,  involving 
moral  turpitude  or  intentional  wrong,  and  not  implied  fraud  or  fraud  in 
law,  which  may  exist  without  the  imputation  of  bad  faith  or  immorality. 
Neal  V.  Scruggs,  17  B.  B.  102. 

§  5117.  No  debt  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while  acting 
in  any  fiduciary  character,  shall  be  discharged  by  proceedings  in 
bankruptcy;  but  the  debt  may  'be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  such  debt. 

Statute  revised  —  March  2,  1867,  ch.  176,  8  33,  14  Stat.  532.  Prior  Stat- 
ute —  Aug.  10,  1841.  ch.  9,  8  1,  5  Stat.  440. 

The  word  "  debt  '*  is  used  as  synonymous  with  "  claim."  Stol^es  v. 
Mason,  12  B.  R.  498;  s.  c.  10  R.  I.  261. 

ITtauduIent  Debts.— If  the  banl^rupt  obtained  the  possession  of  goods 
under  a  contract  to  pay  cash  on  delivery,  and  at  onoe  shipped  them  beyond 
the  control  of  the  vendor,  and  then  refused  payment,  such  conduct  may 
warrant  the  conclusion  that  the  debt  was  created  by  fraud.  Classen  v. 
Schoeneman,  16  B.  R.  06^ 

If  the  false  representation  as  to  means  did  not  induce  the  creditor  to 
sell  the  goo<l8  then  the  debt  is  not  created  by  fraud.  In  re  Martin  Als- 
berg,  16  B.  R.  116. 

If  the  creditor  wojb  induced  to  sell  the  goods  by  false  representation  as 
to  means,  then  the  debt  was  created  by  fraud.    Ibid. 

If  the  bankrupt,  at  the  time  of  purchasing  the  goods,  did  not  intend  to 
pay  for  them  in  whole  or  in  part,  then  the  debt  was  created  by  fraud. 
Ibid. 

A  discharge  releases  the  banlcrupt  from  liabUity  as  surety  on  a  guard- 
ian*s  bond.    Reitz  v.  People,  10  B.  R.  9(S. 

The  statute  does  not  say  **  actual  "  fraud,  or  "  moral "  fraud,  or,  qualify 
the  word  by  any  other  adjective.  It  uses  only  the  generic  word  "  fraud," 
which  must  be  construed  in  its  general  sense.  It,  therefore,  includes  im- 
plied fraud.    Jones  v.  Clark,  25  Gratt.  642. 

The  debt  must  be  tainted  with  fraud  in  its  inception.  The  vice  must 
come  into  existence  with  the  debt.  If  the  contract  was  fair  and  honest, 
when  made,  the  discharge  will  release  the  bankrupt  from  his  liability, 
although  he  was  subsequently  guilty  of  fraudulent  conduct  in  respect  to 
the  debt    Brown  v.  Broach,  52  Miss.  536. 

In  order  to  render  a  debt  fraudulent  when  contracted  under  a  represen- 
tation of  the  bankrupt,  the  intention  to  deceive  is  an  essential  element  of 
the  fraud.    Broadnax  v.  Bradford,  50  Ala.  270. 

A  claim  for  deceit  on  account  of  certain  false  and  fraudulent  represen- 
tations and  inducements,  whereby  the  bankrupt  procured  from  the  plain- 
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titt  an  assignment  of  a  complete  stock  in  trade,  including  goods,  choses  in 
action,  etc.,  in  exchange  for  a  note  of  much  less  value  than  was  repre^ 
sented,  if  not  wholly  worthless,  is  not  discharged.  In  re  Devoe,  2  B.  R, 
27;  s.  c.  Lowell,  251;  s.  c.  1  L.  T.  B.  90. 

A  claim  against  a  purchaser  of  property  from  an  executor  on  account  of 
his  having  fraudulently  participated  with  the  latter  in  a  devastavit,  is  a 
debt  created  by  fraud,  and  is  not  released  by  a  discharge.  Jones  v.  Clark, 
25  Gratt.  642. 

A  bond  given  by  a  claimant  in  order  to  obtain  the  delivery  of  property 
is  not  a  debt  created  by  fraud,  although  he  subsequently  endeavored  to 
sustain  his  claim  by  false  testimony.     U.  S.  v.  Rob  Roy,  13  B.  R.  235;  s.  c 

I  Woods,  42. 

A  certiflcate  of  discharge  In  banliruptcy  will  not  defeat  the  plaint iCTs 
right  of  action  in  tort  for  the  defendant's  false  and  fraudulent  represen- 
tations.    Morse  v.  Ilutchins,  102  Mass.  439. 

A  purchase  of  ^oods  with  the  intent  never  to  pay  for  them  is  such  a 
fraud  a.s  prevents  the  discharge  from  releasing  the  purchaser  from  the 
debt.  Stewart  v.  Emerson,  8  B.  R.  402;  s.  c.  52  N.  H.  301;  s.  c.  6  L.  T. 
B.  250. 

A  judgment  in  a  court  of  law  obtained  in  an  action  of  tort,  is  a  deb: 
dischargeable  under  the  bankniptcj*  act.  Manning  v.  Keyes,  9  R,  I.  224; 
in  re  Wiggers,  2  Biss.  71;  iu  re  Samuel  Boolv,  3  McLean,  317. 

A  discharge  will  release  tlie  debtor  from  his  liability  to  his  eotenants 
for  his  share  of  the  rents,  issues  and  profits  of  tlie  property  held  in 
common.     Flanagan  v.  Cary,  37  Tex.  07. 

A  judgment  does  not  convert  an  unliquidated  demand  for  damages  into 
a  debt.  The  record  of  tlie  action  in  wliich  the  execution  issues  may  be 
looked  at,  and  it*  it  sliows  a  material  and  traversable  allegation  of  fraud 
as  its  sole  foundation,  the  debt  or  demand  may  fairly  be  said  to  be  one 
founded  in  fraud,  and  the  action  to  be  one  founded  uiwn  a  debt  or  claim 
from  wliich  the  bankrupt's  dischar^je  will  not  release  him.  The  exocutinn 
is  a  writ  issued  in  the  cause.  In  re  Whitehouse,  4  B.  R.  03;  s.  e.  Lowt41. 
A'2U:  in  re  Patterson.  1  H.  K.  ;i07;  s.  c.  2  Ben.  155;  Flanagan  v.  Cary,  ;>7 
Tex.  (57;  Warner  v.  Oronkliit(\  13  B.  R.  52;  s.  c.  G  Biss.  453;  Reid  v.  Martin, 

II  X.  Y.  Supr.  .V.H):  Taylor  v.  Renn,  S  C.  L.  N.  410;  Horner  v.  Spelmaii,  7S 
111.  2t)0. 

Wlicthrr  :i  jiulunicut  was  for  fraud  or  not  is  a  question  to  be  detor- 
niined  by  the  court  from  the  record,  and  should  not  be  submitted  to  a  jury. 
Flaua.uan  v.  rcarson,  14  H.  11.  ;i7;  s.  c.  42  Tex.  1. 

Wlion*  tlu*  record  shows  a.  material  and  traversable  allegation  of  fraud 
as  ils  S(th'  foundation,  tho  Jnd^'iiiont  nerd  not,  on  its  face,  show  that  the 
demand  oriirinated  in  fraud.    Warner  v.  Cronkhite,  13  B.  R.  .''»2:  s,   c.  t> 

If  ihr  i)lMintilT  sn(*s  in  .Mssumjisit  on  the  contract,  he  is  not  estopped  by 
the  t^•^ln  of  Itis  ad  ion  to  :niswer  the  ploa  of  discliarge  by  the  replicati-ni 
«»f  (hbt  cnatcd  l>y  fraud,  llo  does  not  by  such  a  replicatiou  attempt  to  re- 
s<  iiid,  or  iu\Mlid.it('.  ov  rennunce  tlie  contract,  but  he  affirms  It,  and  chiini'5 
that  the  dcht  is  a  valid  subsisting  debt.    In  the  declaration  he  asserts  a 
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debt  In  the  replication  he  fusserts  the  same  debt.  He  avers  the  fraud, 
not  to  avoid  the  contract  himself,  but  to  shpw  that  the  defendant  can  not 
avoid  it;  not  to  show  that  by  reason  of  the  fraud  the  debt  declared  upon 
was  never  created,  but  to  show  that  being  created  by  fraud,  it  was  not 
discharged  under  the  bankruptcy  act  —  not  to  show  that  there  is  no  such 
debt,  but  to  show  that  there  Is  such  a  debt  notwithstanding  the  discliarge.' 
Stewart  v.  Emerson,  8  B.  R.  462;  s.  c.  51  N.  H.  301;  s.  c.  6  L.  T.  B.  250; 
Broadnax  v.  Bradford,  50  Ala.  270. 

If  the  record  shows  that  the  debt  was  created  by  contract,  the  plaintiff 
can  not,  when  a  discharge  is  pleaded  in  bar  to  the  Judgment,  be  allowed 
to  show  that  the  debt  sought  to  be  collected  was  created  by  fraud.  Palmer 
V.  Preston,  45  Vt.  154;  Shuman  v.  Strauss,  10  B.  R.  300;  s.  c.  34  N.  Y. 
Supr.  6;  8.  c.  52  N.  Y.  404. 

Whether  the  debt  was  created  by  fraud  will  not  be  determined  upon 
conflicting  affidavits,  on  a  motion  for  leave  to  issue  an  execution.  Shu- 
man V.  Strauss,  10  B.  R.  300;  s.  c.  52  N.  Y.  4(M;  s.  c.  34  N.  Y.  Supr.  6. 

A  claim  arising  from  fraud  may  be  prosecuted  in  any  proper  form  of 
suit  after  the  question  of  discharge  has  been  determined,  although  it  has 
been  proved.    Stokes  v.  Mason,  12  B.  R.  498;  s.  c.  10  R.  I.  26L 

If  the  defendant  in  an  action  of  trover  pleads  a  discharge,  the  plaintiff 
ttay  reply  that  the  debt  was  created  by  fraud.     Ibid. 

A  discharge  is  no  bar  to  an  action  for  a  debt  created  by  fraud,  although 
the  creditor  proved  his  claim  and  received  a  dividend  thereon.    Ibid. 

If  the  bankrupt  bought  the  business  of  another  under  an  agreement  to  in- 
demnify him  against  all  his  liabilities,  a  discharge  vrill  release  him  al- 
though he  falsely  stated  that  he  had  paid  a  debt  of  the  latter.  Brown  v. 
Broach,  52  Miss.  536. 

Fiduciary  Debts.—  The  language  seems  to  have  been  intentionally  made 
so  broad  as  to  extend  to  a  debt  created  by  a  defalcation  of  the  bankrupt 
while  acting  in  any  fiduciary  capacity  and  not  to  be  confined  to  any 
special  fiduciary  capacity.    In  re  Seymour,  1  B.  R.  29;  s.  c.  1  Ben.  348. 

The  construction  of  the  bankruptcy  law  must  be  the  same  all  over  the 
United  Stales,  and  can  not  be  varied  in  each  State  by  the  local  law.  To 
understand  the  use  of  terms  employed  in  it,  resort  must  be  had  to  their 
meaning  in  the  common  law,  and  not  in  the  local  law  of  the  State  where 
the  bankrupt  may  happen  to  be  domiciled.  Austin  v.  Crawford,  7  Ala. 
835. 

The  phrase  implies  a  fiduciary  relation  existing  previously  to,  or  inde- 
pendently of,  the  particular  transaction  from  which  the  debt  arose.  A  de- 
posit of  bills  of  exchange,  with  instructions  to  collect  and  apply  the  pro- 
ceeds to  the  payment  of  certain  debts,  and  to  pay  the  balance  to  the 
depositor,  does  not  create  a  fiduciary  relation  between  the  depositor  and 
the  bailee.  The  meaning  of  the  phrase  *'  fiduciary  capacity,"  having  been 
ascertained,  and  declared  by  a  judicial  construction  of  the  act  of  1841,  is 
affixed  to  the  general  term,  and  this  fixed  definition  is  carried  into  the  new 
statute.    Cronan  v.  Cutting,  4  B.  R.  007;  s.  c.  104  Mass.  245. 

A  claim  against  a  person  for  withholding  the  proceeds  arising  from  the 
sale  of  goods  consigned  (o  him  to  be  sold  on  commission,  is  a  debt  con- 
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tracted  by  him  in  a  fiduciary  capacity.  In  re  Seymour,  1  B.  R.  29;  s.  c.  1 
Ben.  348;  in  re  J.  H.  Kimball,  2  B.  R.  201,  354;  s.  c.  2  Ben.  554;  s.  &  6 
Blatch.  292;  Whitaker  v.  Chapman,  3  Lans.  155;  a  c.  1  L.  T.  B.  249;  s.  c.  4 
L.  T.  B.  92;  Lemcke  v.  Booth,  5  B.  K  351;  s.  c.  47  Mo.  385;  Rudge  t. 
Bundle,  1  N.  Y.  Supr.  M9;  Gray  v.  Farran,  2  Cln.  426;  Meador  v.  Sharp, 

14  B.  R.  192;  8.  c.  54  Ga.  128;  Banning  v.  Bleakley,  27  La.  An.  257.  Contra, 
Chapman  v.  Forsyth,  2  How.  202;  Commercial  Bank  v.  Buckner,  2  La.  An. 
1023;  Hay  man  v.  Pond,  48  Mass.  328;  Austill  v.  Crawford^  7  Ala,  335; 
Woolsey  v.  Cade,  15  B.  R.  238;  s.  c.  4  Cent.  L,  J.  202;  Owesley  v.  Cobia 

15  B.  R.  489;  s.  c.  9  C.  L.  N.  323. 

The  debt  due  from  a  collector  of  taxes  for  a  municipal  corporation  to  the 
corporation  for  taxes  received  and  not  accounted  for,  is  a  fiduciary  debt 
Morse  v.  Lowell,  48  Mass.  152. 

The  receipt  of  money  to  be  carried  to  another  place  to  pay  a  note  does 
not  create  a  debt  of  a  fiduciary  character.    Phillips  v.  Russell,  42  Me.  30i>. 

A  receipt  for  the  property  given  by  the  bankrupt  to  an  officer  who  held 
an  attachment  against  him,  does  not  create  a  debt  of  a  fiduciary  character. 
Fowles  V.  Treadwell,  24  Me.  377. 

If  the  bankrupt  receives  money  as  agent,  to  be  used  in  a  particular  way 
or  for  a  specific  pun)ose,  for  the  use  of  the  principal,  then  the  money  is 
held  by  him  in  a  fiduciary  capacity.  Matteson  v.  Kellogg.  15  111.  547: 
Flagg  V.  Ely,  1  Edm.  Sel.  Cas.  200. 

If  the  bankrupt  receives  money  under  an  assignment  and  a  judgment  in 
trust  to  pay  certain  creditors  of  the  assignor,  the  debt  is  a  fiduciary  debt. 
Kingsland  v.  Spalding*  3  Barb.  Ch.  341. 

A  general  deposit,  witli  authoHty  to  the  bailee  to  mix  the  money  with 
his  own  and  use  it  until  applied  for  by  the  deix>sitor,  does  not  create  a 
fiduciary  debt.     Ilervey  v.  Devereux,  72  X.  C.  403. 

A  claim  by  a  CT>nditionaI  vendor  for  a  conversion  of  the  property  is 
foundtMl  upon  a  breach  of  trust,  and  is  not  barred  by  a  discharge.  Johnson 
v.  Wonlen.  13  B.  U.  33r);  s.  c.  47  Vt.  457. 

A  conditional  vendor  by  proving  his  debt  does  not  lose  his  claim  for 
the  convci'si(»n  of  the  property.     Ibid. 

If  the  maker  of  a  proniissory  note  gives  money  to  his  surety  to  pay  to  the 
hohler  of  the  note,  and  the  surety  does  not  so  apply  it,  this  does  not 
create  a  fiduciary  <lel>t.     Bissc  11  v.  Couchane,  15  Ohio,  58. 

A  debt  whicli  arises  from  a  eonsi.nu'iient  of  goods  to  the  debtor  to  sell 
under  an  ngreenient  that  he  shall  have  as  commissions  all  that  can  be 
realized  above  a  certain  sum.  is  a  fiduciary  debt.  Treadwell  v.  Holloway, 
12  H.  K.  01:  s.  c.    ii\  Cal.  Ml. 

An  :ui<ti()n(H>r  acts  in  lidneinry  capacity  or  cliaracter,  and  his  discharge 
will  U(»t  relieve  him  from  lial)ility  for  the  proceeds  of  goods  placed  in  his 
hands  I'cir  sale.  .TtMics  v.  Kiissell.  11  B.  K.  478;  s.  c.  44  Ga  400:  in  i*e 
Horace  L(n-d.  .">  Law  Kep.  -."is. 

A  disch.'ii'm'  (h)es  not  relieve  a  guardian  from  his  fiduciaiy  obligation  as 
such.  ;ni<l  if  the  surely  disclmru'es  tliese  and  obtains  a  judgment  therefor, 
h«»  m:iy  levy  uj^ctu  tlie  i)r(ii)<>rty  of  the  bankrupt  acquired  after  his  dis- 
chnriic  ('ml in  v.  Carliu.  S  lUish,  41:  HallibunoU  v.  Carter,  10  B.  R,  359; 
s.  0.  ZiT)  Mo.  4:C>. 
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The  surety  upon  the  bond  of  a  public  officer  is  not  liable  in  a  fiduciary 
capacity.  Saunders  v.  Oomm.,  10  Gratt,  494;  Fowler  v.  Kendall.  44 
Me.  448. 

The  liability  of  a  surety  on  a  guardian's  bond  Is  not  a  fiduciary  debt. 
The  sureties  of  a  guardian  have  no  control  of  his  conduct.  Their  obli- 
gation Is  entirely  different  from  his.  They  undertake  to  pay  money  on  his 
account,  while  he  in  addition  engages  to  be  honest,  faithful,  and  careful. 
It  is  for  failure  in  this  latter  respect  that  the  law  refuses  to  release  him 
from  his  debt.  Jones  v.  Knox,  8  B.  R.  559;  s.  c.  46  Ala.  53;  Boule  v.  Pucket, 
7  Humph.  169;  in  re  Samuel  T.  Taylor,  16  B.  R.  40. 

If  the  guardian  gives  his  note  undei*  seal  to  the  ward's  husband,  in 
settlement  of  his  account,  and  receives  a  release  from  them,  he  is  not 
liable  thereon  In  a  fiduciary  capacity.    Coleman  v.  Davles,  45  Ga,  489. 

An  agreement  by  an  executor  guaranteeing  the  payment  of  a  demand 
against  the  estate  is  not  a  debt  created  by  him  while  acting  in  a  fiduciary 
capacity.  In  making  the  promise  he  acts  outside  of  his  character  as  ex- 
ecutor, and  he  Is  not  acting  in  a  fiduciary  character  as  respects  the  party 
to  whom  It  Is  made.    Amoskeag  Manuf.  Co.  t.  Barnes,  49  N.  H.  312. 

A  surety  upon  a  constable's  bond  is  not  a  public  officer,  and  will  be  re- 
leased from  liability  by  a  discharge.    McMinn  v.  Allen,  67  N.  G.  131. 

An  attorney  who  collects  a  debt  for  a  client  acts  in  a  fiduciary  capacity, 
and  will  not  be  released  from  his  obligation  to  pay  the  money  to  his 
client  by  a  discharge.  Heffren  v.  Jayne,  39  Ind.  463;  Heffren  v.  Leroy,  39 
Ind.  471;  White  v.  Tlatt,  5  Denio,  269;  Flanagan  v.  Pearson,  14  B.  R. 
37;  s.  c.  42  Tex.  1.  Contra,  Wolcott  ^.  Hodge,  81  Mass.  547;  Williamson  v. 
Dickens,  5  Ired.  259. 

If  an  attorney  received  a  note  not  In  a  professional  character  but  as  a 
gratuitous  bailee,  and  his  liability  is  merely  for  negligence  in  falling  to  re^ 
turn  it,  he  Is  released  by  a  discharge.    McAdoo  v.  Lummls,  43  Tex.  227. 

If  an  agent  Is  authorized  to  carry  the  money  received  into  account,  and 
to  report  sales  and  pay  over  balances  only  monthly,  the  debt  due  to  his 
principal  is  not  a  fiduciary  debt.  Grover  v.  Clinton,  8  B.  R.  312;  s.  c.  5 
Bias.  324. 

If  a  fiduciary  debt  was  merged  in  a  judgment  prior  to  the  commence- 
ment of  the  proceedings  In  bankruptcy,  It  is  released  by  a  discharge.  Wol- 
cott V.  Hodge,  81  Mass.  547. 

The  fiduciary  creditor  may  sue  the  debtor,  although  he  did  not  appear 
before  the  bankruptcy  court  and  have  his  debt  excepted  from  the  operation 
of  the  discharge.    Chapman  v.  Forsyth,  2  How.  202. 

A  judgment  rendered  in  an  action  where  the  pleading  raised  the  issue 
whether  the  defendant  acted  In  a  fiduciary  capacity  is  conclusive  evidence 
that  the  debt  was  so  contracted.  Flanagan  v.  Pearson,  14  B.  R.  37;  s.  c. 
42  Tex.  1. 

A  replication  to  a  plea  of  a  discharge,  that  the  debt  is  of  a  fiduciary 
character.  Is  bad,  for  it  states  a  legal  conclusion  instead  of  specially  dis- 
closing the  facts,  so  that  the  court  may  determine  whether  the  debt  is 
founded  on  such  a  trust  as  is  expected  from  the  operation  of  the  statute. 
Mabry  v.  Hemdon,  8  Ala.  848. 
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The  burden  of  proving  that  the  debt  is  of  a  fiduciary  character  is  on  the 
creditor,  and  if  he  falls  to  make  the  proof,  the  debt  will  be  taken  to  be 
one  of  an  ordinary  character.    Sherwood  v.  Mitchell,  4  Denio,  435. 

A  debt  which  consists  of  a  judgment  rendered  upon  a  promissory  note 
Is  prima  facie  a  debt  that  Is  barred  by  a  discharge.    Hayes  v.  Ford,  15 

B.  R.  569. 

Act  of  1898,  Ch.  3,  §  16.  Codebtorg  of  Bankrnpts. —  (a)  The 
liability  of  a  person  who  is  a  codebtor  with,  or  guarantor  or  in  any 
manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  discharge 
of  such  bankrupt. 

Act  or  18G7,  §  5118.  No  discharge  shall  release,  discharge,  or 
affect  any  person  liable  for  the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indorser,  surety,  or  otherwise. 

Statute  revised  —  March  2,  1807,  ch.  176,  §  33,  14  Stat.  532.  Prior 
Statutes  —  April  4,  1800,  ch.  11),  §  34,  2  Stat.  30;  Aug.  19,  1841,  ch,  9,  8  4, 
5  Stat.  443. 

This  section  only  applies  to  the  discharge  in  banltruptcy  merely,  and  does 
not  refer  to,  or  have  in  view,  any  act  of  the  parties  effecting  a  release  of 
liability  at  law  or  in  equity.  In  re  David  A.  McDonald,  14  B.  R.  477;  s.  c. 
24  Pitt^.  L.  J.  42;  8.  c.  12  Pac.  L.  R.  90. 

The  creditor  uiay  sue  any  one  else  liable  upon  the  same  debt,  and  pro- 
ceedings pending  against  others  thereon  and  unsatisfied  judgments  already 
obtained  against  othei-s  tliereon,  are  not  affecteil,  discharged,  or  surren- 
dered by  proving  tlie  debt.  In  re  Levy  et  al.,  1  B.  R.  327;  s.  c.  2  Ben,  ltK>; 
I»ayne  v.  Al)le,  4  B.  R.  220;  s.  c.  7  Bush,  344;  Moore  t.  Waller,  1  A.  K. 
MiU'sh.  488. 

The  assignee  of  a  i)roniissory  note  is  not  bound  to  follow  the  maker  into 
banl^niptcy.  in  order  1o  tix  I  lie  liability  on  the  assignor.    Booth  y.  Storrs,  3 

C.  L.  X.  21(>. 

'J  lie  fact  that  the  ])rincipal  in  a  note  secured  by  a  moHgage  given  by  the 
surety  on  his  own  lands  lias  taken  the  benefit  of  the  bankruptcy  act  does 
not  relieve  tlie  sure  ty,  <jr  affect  tlie  riglits  of  any  of  the  parties  under  the 
mortgage,  and  a  suit  I'or  fon'closure  may  be  instituted.  Citizens'  National 
Bank    v.  Leniiiig.  S  I.  K.  K.  i;;2. 

Tlie  use  of  the  word  "partner''  shows  that  it  was  contemplated  that 
one  partner  iiiiglit.  uiidcr  the  antecedent  provisions  of  the  act,  be  entitled 
to  he  dischargiMl  for  or  in  the  respict  of  ]»artnership  debts.  In  re  Wm. 
Downing,  ;}  P>.  U.  TIS;  s.  <■.  1  Dillon.  :;:):  s.  c.  1  L.  T.  B.  207. 

When  a  liini  Avhicli  has  been  dissolved  by  the  death  of  one  of  the 
])artners  is  i»ut  into  l)aiikriii>l(*y  by  proceedings  against  the  surviving 
parnnr.  the  discharm'  of  the  surviving  partner  will  not  operate  to  release 
the  estate  of  the  (Icccascd  I'artiii  r  fi'oni  liability.  In  re  R.  Stevens.  5  B.  R. 
llli:  s.  c.  1  Saw.  :;:>7. 

If  the  oldiLTatioii  is  joint,  an  obligor  is  a.  necessary  party  to  the  suit, 
alihdULTh  he  has  itMcived  a  di^cliarge  in  bankruptcy.     Gamp  v.  Gifford,  7 
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Hill,  109.  Contra,  Dorh  T.  O'Neil,  6  Nev.  155;  Jehks  v.  Opp,  12  B.  R.  10; 
a  c.  43  Ind.  108. 

If  the  fact  of  discharge  arises  after  suit  brought,  and  is  pleaded  by  the 
bankrupt  debtor,  the  creditor  has  the  right  to  admit  that  such  discharge 
has  been  obtained,  and  take  a  judgment  against  the  other  Joint  defendant 
alone.    Dom  v.  O'Neil,  6  Nev.  155. 

The  sureties  upon  an  auctioneer's  bond  are  not  relieved  by  the  discharge 
of  the  principal  from  liability  for  the  proceeds  of  goods  placed  in  his  hands 
for  sale.    Jones  v.  Russell,  11  B.  R,  478;  s.  c.  44  Ga.  460. 

The  discharge  of  the  principal  obligor  in  a  forthcoming  bond  does  not 
release  the  sureties.    Garnet  v.  Roper,  10  Ala.  842. 

The  discharge  of  the  debtor  does  not  release  the  sureties  upon  a  jail 
bond  from  liability  for  a  breach  which  occurred  after  the  commencement 
of  the  proceedings  in  bankruptcy.    Dyer  v.  Cleveland,  18  Vt.  241. 

The  surety  on  an  appeal  bond  remains  liable,  although  the  principal 
becomes  a  bankrupt  and  obtains  his  discharge  while  the  appeal  is  pending. 
Hall  V.  Fowler,  6  Hill,  630;  Knapp  v.  Anderson,  15  B.  R.  316;  s.  c.  14 
N.  Y.  Supr.  205. 

The  discharge  of  the  maker  of  a  note  does  not  release  the  Indorser  from 
his  liability.    King  v.  Central  Bank,  6  Qa.  257. 

Discharge  of  bankrupt  does  not  impair  remedy  of  creditor  against 
sureties  upon  a  bond  given  to  dissolve  an  attachment  issued  more  than 
four  months  before  commencement  of  proceedings.  In  re  Albrec]»t,  17 
B.  R.287. 

Certain  credits  had  been  garnished  in  the  hands  of  third  persons  in  a 
8tate  court,  more  than  four  months  before  commencement  of  bankruptcy 
proceedings,  and  the  garnishment  had  been  released  by  giving  a  bond  to 
pay  the  judgment  Held,  plaintiff  had  a  right  to  prosecute  the  suit,  so  far 
as  to  fix  liability  of  sureties  upon  bond,  notwithstanding  the  discharge  of 
the  bankrupt.    Ibid. 

Maker  of  acoommodation  paper  not  discharged  fran  liability  by  fact 
of  holder  thereof,  knowing  its  character,  entering  into  a  composition  in 
bankruptcy  proceedings  instituted  against  the  indorsers.  Guild  v.  Butler, 
16  B.  R.  347. 

Where  a  creditor,  with  knowledge  of  debtor's  insolvent  condition,  ac^ 
cepts  payment  of  his  debt,  in  fraud  of  the  bankruptcy  law,  without  con- 
sent of  the  surety  or  indorser,  the  latter  is  thereby  discharged  from  lia- 
bility, .although  the  assignee  of  the  debtor  subsequently  recovers  back  such 
fraudulent  payment     Northern  Bk.  of  Ky.  v.  Cooke,  18  B.  R.  306. 

If  a  mortgage,  pledge  or  lien  is  given  by  a  principal  debtor  to  secure  his 
surety,  and  both  become  insolvent,  the  holders  of  the  debts  for  which  the 
surety  is  bound  have  an  equity  to  require  the  property  to  be  applied  to  the 
discharge  of  their  debts  specifically.  Ex  parte  Morris,  in  re  Foye,  16  B.  R. 
572.  (Under  law  of  1808,  such  creditors  are  treated  as  secured  creditors. 
Sec.  1,  Clause  23,  Law  of  1808.) 

But  if  the  surety  has  been  discharged  by  the  negligence  of  the  cred- 
itors, or  if  the  state  of  the  accounts  between  the  parties  is  such  that  the 
surety  has  lost  his  lien,  the  creditors  have  no  equity.    Ibid. 
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The  giving  of  time  to  the  maker  of  a  note  for  a  valuable  consideration, 
after  he  has  received  his  discharge,  does  not  release  the  Indorser,  for  he  cac 
prove  the  liability  against  the  bankrupt's  estate.  Tieman  v.  Woodruff,  5 
McLean,  S50. 

The  discharge  of  one  judgment  debtor  does  not  release  or  affect  the  other 
Joint  debtors.  The  judgment  being  joint,  it  is  necessary  to  the  validity  of 
the  execution  that  it  shall  conform  to  the  judgment,  and  a  joint  executi'Mi 
against  all  the  debtors  is  regular.  Linn  v.  Hamilton,  34  N.  J.  305.  Vide 
Boyd  V.  Vanderkamp,  1  Barb.  Ch.  273. 

The  sureties  in  a  replevin  bond,  for  the  puriwse  of  reducing  the  damagt^ 
may  prove  that  tlie  goods  so  replevined  have  never  been  paid  for,  although 
the  notes  given  tlierefor  are  not  in  their  iKDSsession,  if  the  assij^ioe  of  ilie 
principal  has  tendered  the  notes  to  tlie  plaintiff,  and  he  has  refused  their 
and  prevented  the  sureties  from  getting  them.  Seldner  v.  Smith,  41  Md 
602. 

A  surety  who  is  sued  after  the  principal  has  been  adjudged  bankrupt, 
can  not  set  off  usury  paid  by  his  principal  to  the  creditor  on  contracts 
other  than  the  one  sued  on.     Woolfolk  v.  Plant,  46  Ga.  422. 

A  careful  perusal  of  this  clause  will  sliow  that  it  only  applies  to  a  surety 
who  contracte<l  to  become  liable  for  the  payment  of  the  debt,  and  not  for 
the  payment  of  the  judgment  which  might  be  entered  in  a  particular  at> 
tion.  It  dearly  coutemplates  a  case  where  the  surety  contracts  to  becnuiie 
liable  with  the  principal  for  tlie  payment  of  the  debt.  When  a  discharge  is 
pleaded  in  the  ai)pellate  court  so  that  no  judgment  can  be  rendered  against 
the  defendant,  a  surety  on  an  appeal  lK)nd  conditioned  to  pay  such  jutii:- 
meut  as  miplit  be  entered  in  the  appellate  court  is  released.  As  no  jud^'- 
ment  was  rendered  ajraiust  his  principal,  no  lial)ility  attached  to  him. 
Odell  V.  AVooten,  4  B.  U.  183;  s.  c.  38  Ga.  225;  Martin  v.  Kllbourn.  1  Cent 
L.  J.  iU. 

Tliis  clause  applies  to  persons  who  are  liable  for  the  debt  of  the  bankrupt 
whicli  existed  l>ef()ro.  and  is  discliarj^ed  by,  the  proceedings  in  bankrupt ry. 
A  IxHid  given  to  dissolve  an  attachment  is  not  such  a  debt.  It  does  net 
become  of  the  nature  of  a  del>t  until  the  contingency  arises  upon  which  it 
is  to  be  made  oi>erative  —  to-wit,  a  judgment  valid  against  the  priucipal 
and  wliich  he  is  hoiiiul  to  pay.  AVlien  a  judgment  is  reuderetl  for  the  de- 
fendant upon  a  ph'a  (»f  a.  discliarge  in  bankruptcy,  the  bond  is  disehartreil. 
not  by  the  pHKccilings  in  bankruptcy,  but  ])y  tlie  determination  of  the 
contingency  upon  wlii<li  tlie  ol>ligation  of  the  bond  is  made  to  depend. 
Carpenter  v.  'I'lirrell.  Hhj  Mass.  ATyi):  Payne  v.  A]>le,  4  B.  R,  220;  s.  c.  T 
Bush.  344:  WilliMins  v.  Atkinson,  37  Tex.  IC.  Contra,  Ilolyoke  v.  Adams, 
10  I^  K.  1170;  s.  c.  -J  X.  Y.  Supr.  1:  s.  c.  S  N.  Y.  Supr.  (Ilun)  223. 

Tile  dischaiLM'  cf  a  debtor  in  bankruptcy,  after  a  boud  requiring  bim 
to  take  ilu«  pnor  «ielii(u's  omiIi  lias  liecomc  absolute  by  bivach  of  the  oi»ii- 
ditinii,  Clin  not  avail  the  sureties  as  a  defense.  After  such  breach,  the  riirht 
t(»  snneiKh  r  the  i)riii(ii»Ml  no  longer  exists,  and  tlie  subsequent  dischargt: 
of  tile  debtor  eaii  not  avail  the  sureties.  Althougli  tlie  discharge  releases 
the  debtor,  it  can  not  rt4(>ase  the  sureties.  Clafiiu  v.  Cogan.  48  N.  H. 
411. 
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It  was  not  the  intent  of  Congress  to  do  anything  more  than  to  declare 
that  the  act  should  not  be  construed  so  as  to  discharge  sureties,  and  this 
was  done  not  so  much  to  fix  the  law  of  the  case,  as  by  way  of  caution  to 
prevent  the  act  from  being  construed  to  have  an  effect  that  by  its  terms 
it  would  not  have.  In  other  words,  the  contract  of  a  surety,  as  it  is  under- 
stood in  the  commercial  world.  Is  always  conditioned  that  the  surety  shall 
not  be  discharged  by  the  bankruptcy  of  the  principal,  and  the  provisions 
of  the  act  are  only  in  furtherance  of,  and  declaratory  of,  what  would  have 
been  true  had  they  not  been  put  in  the  act.  The  Ck>de  of  Georgia  does 
not  have  the  effect  to  release  the  surety  upon  the  discharge  of  the  prin- 
cipal.     Phillips  V.  Solomon,  42  Ga.  192. 

If  a  debtor  upon  his  arrest  gives  a  bond  to  take  the  poor  debtor's  oath 
within  one  year  from  the  date,  or  surrender  himself  at  the  Jail  at  the  ex- 
piration of  that  time,  and  then  files  a  petition  in  bankruptcy  within  the 
year  and  obtains  a  discharge,  the  discharge  will  not  release  the  sureties 
If  the  bond  is  forfeited.    Goodwin  v.  Stark,  15  N.  H.  218. 

Where  the  bankrupt  leaves  the  prison  limits  after  he  receives  his  dis- 
charge, the  discharge  is  a  good  defense  for  the  sureties  in  an  action  on  the 
jail  bond.    Klrby  v.  Garrison,  21  N.  J.  176. 

The  discharge  does  not  extinguish  the  debt,  but  merely  relieves  the 
bankrupt  from  his  i)er8onal  liability.  It  does  not,  therefore,  release  a 
party  who  has  covenanted  to  pay  a  certain  rate  of  interest  until  the  prin- 
cipal debt  is  paid.  Bowery  Savings  Bank  v.  Clinton,  2  Sandf.  113. 
A  promise  b}'  a  third  person  to  deliver  certain  property  taken  under  an 
attachment,  is  not  released  or  affected  by  the  subsequent  bankruptcy 
and  discharge  of  the  debtor  whose  property  is  so  attached.  Towle  v.  Robin- 
son, 15  N.  H.  408. 

The  surety  on  an  administrator's  bond  is  not  released  by  the  discharge 
of  the  principal.    Moore  v.  Waller,  1  A.  K.  Marsh.  488. 

A  discharge  of  the  principal  under  a  petition  filed  after  the  return  day  of 
the  sci.  fa.  issued  against  the  bail,  does  not  release  the  bail.  Bennett  v. 
Alexander,  1  Granch  C.  G.  90. 

The  discharge  of  the  principal  in  a  replevin  bond,  and  the  delivery  of 
the  goods  to  his  assignee  in  bankruptcy,  does  not  operate  to  release  or  dis- 
charge the  sureties.    Flagg  v.  Tyler,  6  Mass.  33. 

When  the  bankrupt  is  discharged,  the  court  will  on  motion  discharge 
his  ball  by  ordering  an  exoneretur  to  be  entered.  Comm.  v.  Huber,  5  Penn. 
L.  J.  331;  McCausland  v.  Waller,  1  H.  &  J.  156. 

A  judgment  in  favor  of  a  surety  on  a  plea  of  his  discharge  in  an  action 
upon  an  administration  bond  is  no  defense  to  an  action  for  contribution 
by  a  cosurety  who  was  codefendant  in  that  suit,  and  who  has  paid  the 
Judgment.    Miller  v.  Gillespie,  59  Mo.  220. 

A  failure  to  prove  a  note  against  the  principal  for  the  purpose  of  ob- 
taining a  dividend  thereon  will  not  release  a  surety.  Glopton  v.  Spratt^ 
52  Miss.  251. 

Act  of  1867,  §  5119.  A  discharge  in  bankruptcy  duly  granted 
shall,  subject  to  the  limitations  imposed  by  the  two  preceding  sec- 
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tione,  release  the  bankrupt  from  all  debts,  claims,  liabilities,  and 
demands  which  were  or  might  have  been  proved  against  his  esuite 
in  bankruptcy.  It  may  be  pleaded  by  a  simple  averment  thai  un 
the  -day  of  its  date  such  discharge  was  granted  to  the  bankrupt, 
setting  a  full  copy  of  the  same  forth  in  its  terms  as  a  full  and  complete 
bar  to  all  suits  brought  on  any  such  debts,  claims,  liabilities,  or  de- 
mands. The  certificate  shall  be  conclusive  evidence  in  favor  of  .suuli 
bankrupt  of  the  fact  and  regularity  of  such  discharge.  See  ante. 
p.  688. 

Statute  revised  —  March  2,  1867,  ch.  176,  §  34,  14  Stat.  533.  Prior  Sta:- 
utes  —  April  4,  1800,  cb.  19,  §  34,  2  Stat.  30;  Aug.  19,  1841,  ch.  »,  §  4.  5 
Stat.  443. 

It  was  not  Intended  by  any  of  tbe  provisions  of  the  bankruptcy  act  thai 
the  bankruptcy  court  should  ixiss,  in  a  plenary  manner,  upon  the  qoi^ 
tlon  whether  a  particular  claim  will  or  will  not  be  released  by  a  dis- 
charge. Tliat  inquiry  is  one  properly  'to  l>e  made  only  by  the  court  in 
which  a  direct  suit  on  the  debt  is  pending.  When  the  discharge  is  pleaded, 
the  question  of  the  extent  of  its  operation  upon  the  debts  of  the  bdnk- 
rupt,  and  whether  a  particular  debt  is  or  is  not  discharged  by  it,  eoni»-? 
up  for  determination  by  tlie  court  in  which  it  is  pleaded,  and  the  detor- 
mination  will  l)e  a  binding  judgment  between  the  parties.  In  re  J.  H. 
Kimball,  2  B.  U.  204;  s.  c.  2  Ben.  554:  s.  c.  0  Blatch.  292;  in  re  M.  Rosen- 
berg. 2  B.  R.  236;  s.  c.  3  Bon.  14;  in  re  J.  S.  Wright,  2  B.  R.  142;  s.  c. 
36  How.  Pr.  167;  s.  c.  2  Ben.  509. 

The  fact  that  the  assiguee  embezzled  all  the  funds  is  no  'defense  against 
a  demand,  oven  tliougli  it  was  proved,  for  nothing  arising  in  the  pn*- 
cec(iings  in  bankruptcy  can  protect  the  bankrupt  but  a  certificate  uf 
dSscliar^c  duly  obtained.     Whitney  v.  Crafts,  10  Mass.  23. 

Tlie  proving  of  a  note  payable  in  specific  articles  is  equivalent  to  a 
demand  ui)on  tbe  bankrupt  for  them.  A  demand  on  him  would  have  b^vn 
fruit IrsH,  a.*?  all  his  property  was  out  of  his  control  and  vested  in  tLe 
assijLxnee.  wlio  lield  the  estate  in  tnist,  as  well  for  him  as  his  creditors,  tr- 
pay  liis  debts.  The  assignee,  having  the  fund,  was  the  proper  person  on 
whom  tlie  demand  ouglit  to  be  made,  and  tlie  pi^oving  of  the  claim  was 
tlie  making  of  a  demand  on  the  assignee.  If  the  debtor  fails  to  obtain  a 
discharge,  he  is  then  linbU'  on  the  note.    Chandler  v.  Winship,  6  Mass.  oH'. 

Mere  bankruptcy,  williout  a  certificate  of  discharge,  is  no  bar  to  an 
action  upon  a  demand  which  was  proved,  and  upon  which  the  creditor 
reeeiv(Ml  a  dividend.  Tlie  bankruptcy,  in  such  a  case,  has  the  effect  of  a 
Ftaiute  exeeulion,  wliicli.  like  i^rivate  executions,  takes  the  property  nf 
tlie  bankrupl  tnwnrd  tlu^  sntisf action  of  his  debts  without  discharginii 
tlHMu.     Luninins  v.  rnirfK^d,  5  Mass.  249;  Pesoa  v.  Passmore,  4  Yeates. 

A  plea  of  an  adjudicMtinn  of  bankruptcy  is  not  a  good  defense  to  an 
nctiuii  (111  n  pi'ovnbh'  debt.  Loiii^^nere  v.  :\Iyors.  1  W.  X.  109;  Ins.  Co.  v. 
Ketterlinns.  1  W.  N.  inO:  TJarLTuel  v.  Cerson.  2  W.  N.  304. 
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ZmpMichlxig  the  Discharge.-- It  Is  competent  for  Oongress  to  declare 
what  shall  be  the  force  aud  effect  of  a  discharge.  Reed  v.  Yaughau,  15 
Ho.  137. 

If  the  public  notice  required  by  the  act  has  been  given,  creditors  must  be 
treated  as  haying  notice  of  the  proceedings,  and  can  not  impeach  them 
collaterally,  as  they  are  in  the  nature  of  a  proceeding  in  rem  before  a 
court  of  record  having  jurisdiction.    Shawhan  v.  Wherritt,  7  How.  027. 

When  the  discharge  is  pleaded,  the  court  will  presume  that  the  re^ 
qulrements  of  the  law  in  regard  to  notice  to  creditors,  were  complied  with, 
and,  consequently,  that  they  were  parties  to  the  proceedings  in  bank- 
ruptcy.   Lathrop  v.  Stuart,  5  McLican,  167. 

The  district  court  must  be  presumed  to  have  proceeded  regularly  ac- 
cording to  the  Jurisdiction  granted,  until  the  contrary  appears.  Morrison 
V.  Woolson,  23  N.  H.  11. 

The  discharge  can  not  be  impeached  collaterally  on  account  of  defects 
and  irregularities  in  the  proceedings,  between  the  petition  and  the  dis- 
charge. Wright  V.  Watklns,  2  Greene  (Iowa),  547;  Beach  v.  Miller,  15 
La.  An.  601;  McNulty  v.  Frame,  1  Sandf.  128;  Linton  v.  Stanton,  4  La. 
An.  401;  Morrison  v.  Woolson,  23  N.  H.  11;  Sinclair  v.  Smyth,  1  Brews. 
402;  Campbell  v.  Perkins,  8  N.  Y.  430;  s.  c.  5  Barb.  6(K>;  Morrison  v. 
Woolson,  28  N.  H.  510;  Richards  v.  Nixon,  20  Penn.  19. 

The  discharge  is  conclusive  against  a  creditor  who  proved  his  claim, 
and  can  not  be  impeached  by  him  in  a  collateral  action.  Connor  v.  Gup- 
ton,  11  Humph.  320;  Downer  v.  Roweil,  25  Vt.  336;  Wales  v.  Lyon,  2  Mich. 
276:  Lyon  v.  Marshall,  11  Barb.  JWl;  Humphreys  v.  Sweet,  31  Me.  192. 
Contra,  Gupton  v.  Connor,  11  Humph.  287. 

A  discharge  duly  granted  by  a  district  court  of  competent  Jurisdiction, 
can  not  be  impeached  In  a  collateral  action  because  a  discharge  had  been 
refused  by  another  district  court  in  a  prior  proceeding.  Morrison  v. 
Woolson,  23  N.  H.  11. 

The  mere  pendency  of  proceedings  on  the  petition  of  one  partner  in 
one  district,  will  not  render  a  discharge  void  which  is  granted  upon  a 
subsequent  petition  filed  by  another  partner  in  another  district  when  that 
discharge  is  pleaded  in  a  collateral  action.    Ibid. 

If  the  notice  required  by  the  statute  had  been  duly  published,  the 
discharge  will  bar  the  debt,  although  the  name  of  the  creditor  was  not 
placed  on  the  schedule  nor  any  notice  given  to  him.  Symonds  v.  Barnes, 
6  B.  R.  377;  s.  c.  59  Me.  101;  Payne  v.  Able,  4  B.  R.  220;  s.  c.  7  Bush,  344; 
Randall  v.  Sutton,  2  Houst.  510;  Knabe  v.  Hayes,  71  N.  O.  109;  Stem  v. 
Nussbaura,  47  How.  Pr.  489;  s.  c.  5  Daly,  382;  in  re  William  Archen« 
braun,  11  B.  R,  149;  s.  c.  7  C.  L.  N.  90;  Williams  v.  Butcher,  12  B.  B. 
143;  8.  c.  22  Pitts.  L.  J.  141;  Blum  v.  Ricks,  39  Tex.  112;  Hood  v.  Spencer, 
4  McLean,  168;  Pattison  &  Go,  v.  Wilbur.  12  B.  R.  193;  s.  c.  10  It  I.  448; 
Bumside  v.  Brigham,  49  Mass.  75;  Shelton  v.  Pease,  10  Mo.  473;  Fox  v. 
Paine.  10  Ala.  523;  Brown  v.  Rebb,  1  Rich.  374;  s.  c.  1  Strob.  Gh.  296; 
Strong  V.  Clawson.  19  111.  346;  Magoon  v.  Warfleld,  3  Greene  (Iowa),  293; 
Hubbell  V.  Cramp,  11  P&ige,  310;  Campl)ell  v.  Perkins,  8  N.  Y.  430;  s.  c.  5 
Barb.  699;  Mitchell  v.  Singletary,  19  Ohio,  291;  Downer  v.  Dana,  22  Vt. 
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837;  Lamb  r.  Brown,  12  B.  B.  522;  b.  c.  7  O.  K  N.  363;  Piatt  r.  Paxter, 
13  B.  R.  14;  a.  a  11  N.  Y.  Supr.  (Hun),  135;  b.  c.  6  N.  Y.  Supr.  377;  Thit- 
mond  V.  Andrews,  13  B.  R.  157;  a.  c.  10  Bush,  400;  Thomas  v.  Jones,  39  Wis. 
124;  Heard  v.  Arnold,  15  B.  R.  543;  s.  c.  56  Ga.  570;  Jonea  v.  Knox,  51  Ah. 
367;  Thornton  v.  Hogan,  63  Mo.  143.  Contra,  Morse  v.  Presby,  25  N.  E 
289;  Russell  v.  Oheatham,  16  Miss.  703;  Barnes  v.  Moore,  2  B.  R.  573:  s.  c 
2  L.  T.  B.  92;  Anon.,  1  B.  B.  123;  HIU  v.  Bobbins,  1  Mich.  (N.  F.)  3()o;  a. 
c.  22  Mich.  475;  Thornton  v.  Hogan,  63  Mo.  163. 

The  notice  which  must  be  duly  published  in  order  to  gire  the  district 
court  Jurisdiction  over  the  creditors  who  are  not  notified  personally,  is 
the  notice  required  on  the  filing  of  the  application  for  a  discharge. 
Pattison  &  Oo.  v.  Wilbur,  12  B.  R.  193;  s.  c.  10  R.  I.  448;  Thurmond  r. 
Andrews,  13  B.  R.  157;  s.  c.  10  Bush,  400. 

A  creditor  whose  name  was  fraudulently  omitted  from  the  schedules 
may  waive  the  want  of  notice  and  make  himself  a  party  to  the  proceedings. 
A  creditor  who  applies  to  the  district  court  to  annul  and  set  aside  a  dis- 
charge, voluntarily  makes  himself  a  party  to  the  proceedings,  and  can  lyjt 
impeach  the  discharge  by  any  other  suit  or  proceeding.  Burpee  t. 
Sparhawk,  4  B.  R.  685;  s.  c.  108  Mass.  111. 

A  discharge  granted  by  a  district  court  which  has  no  jurisdiction  over 
the  person  of  the  bankrupt  because  neither  his  residence  nor  place  oi 
business  was  within  the  district,  is  void.    Stiles  v.  Lay.  9  Ala.  795. 

Every  bankrupt  or  insolvent  system  in  the  world  must  partake  of  the 
character  of  a  judicial  investigation.  Parties  w^hose  rights  are  to  te 
affected  are  entitled  to  a  hearing.  Hence  every  system  professes  to  sum- 
mon the  creditors  before  some  tribunal  to  show  cause  against  granting 
a  discharge  to  the  bankrupt.  Day  v.  Bard  well,  3  B.  R.  455;  s.  c.  97  Mass. 
216. 

A  discharge  granted  without  jurisdiction  is  void;  for  by  this  section 
it  is  only  a  aiscliarge  duly  grantoii  which  Is  of  any  avail.  A  dischanre 
granted  without  juri^sdictiou  to  grant  it  is  not  duly  granted,  and  is  no 
discharge.    In  re  Penu  ct  al.,  3  B.  R.  582;  s.  c.  4  Ben.  99. 

A  fact  which  goes  to  defeat  tlie  jurisdiction  of  the  court  of  bankruptcy 
may  be  shown  by  plea  and  proof  in  any  court  by  a  person  not  estopped 
to  show  it.  In  re  (^oodfellow,  3  B.  R.  452:  s.  c.  Lowell,  510;  s.  e.  1  L.  T. 
B.  171);  s.  c.  3  L.  T.  B.  09. 

The  discharge  is  a  bar  to  the  action,  although  the  particular  debt  upon 
which  the  suit  is  brought  was  not  placed  on  the  schedules.  Rogers  v. 
West.  Ins.  Co..  1  La.  An.  101. 

The  discharge  can  not  l>e  impeached  on  the  ground  that  the  banknipt, 
being  an  alien,  eaiiie  to  tliis  country  and  took  up  a  temporary  resldem^ 
for  tlie  pun)ose  of  seeking  the  benefit  of  the  bankruptcy  law.  Tompliins 
V.  Bennett,  3  Tex.  3(5. 

What  Claims  are  Barred.—  The  certificate  of  discharge  is  a  bar  only  to 
debts  and  demands  whi<'li  were  or  might  have  been  proved,  but  not  as 
a;::niiist  persnnal  covenants  and  engagements  which  were  not  provnM^^ 
If  a  demand  is  not  pr()val)le.  it  is  not  barred  by  the  certificate.  This 
is  the  just  and  settled  rule.     Murray  v.  De  Rottenham,  6  Johns.  Ch.  52. 
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If  the  debt  Is  proTable,  the  action  is  barred,  although  it  was  not  actually 
proved.  Hardy  v.  Oarter,  8  Humph.  153;  Rogers  v.  West.  Ins.  Go.,  1  La. 
An.  161. 

The  words  "creditor  or  creditors,"  as  used  in  the  several  provisions 
of  the  bankruptcy  act,  do  not  Include  the  United  States.  U.  S.  v.  Herron, 
9  B.  R.  535;  a  c.  20  Wall  251;  s.  c.  1  A.  L.  T.  (N.  S.)  274;  U.  S.  v.  King, 
WaU.  Sr.  12.  Contra,  U.  S.  v.  Davis,  3  McLean,  483;  U.  S.  v.  Throck- 
morton, 8  B.  R.  309;  s.  c.  6  I^ac.  L.  R.  102;  s.  c.  5  a  L.  N.  520;  s.  c.  18  I. 
R.  R.  54. 

A  surety  for  the  faithful  performance  of  the  duties  of  a  public  officer  is 
not  released  from  his  obligation  by  a  discharge.  U.  B.  v.  Herron,  9  B.  R. 
535;  s.  c.  20  WalL  251;  s.  c.  1  A.  L.  T.  (N.  S.)  274.  Contra,  U.  S.  v.  Throck- 
morton, 8  B.  R.  309;  s.  c.  5  C.  L.  N.  520;  s.  c.  6  Pac.  L.  R.  102;  s.  c.  18  I.  R. 
R.  54;  U.  S.  V.  Davis,  3  McLean,  483. 

Debts  due  to  the  United  States  are  not  within  the  provisions  of  the 
bankruptcy  law.  U.  S.  v.  King,  WalL  Sr.  12;  U.  S.  v.  Rob  Roy,  13  B.  R. 
285;  s.  c.  1  Woods,  42. 

A  bankruptcy  law  will  not  be  construed  as  Intended  to  bind  a  State, 
unless  the  Intent  is  manifested  by  express  words  or  irresistible  Implica- 
tion. The  statute  discloses  no  purpose  on  the  part  of  Congrress  to  bind  a 
State.  A  discharge  will  not,  therefore,  release  the  bankrupt  from  a  debt 
due  to  the  State.  Saunders  v.  Comm.,  10  Gratt  494;  Comm.  v.  Hutchin- 
son, 10  Penn.  44a 

A  dischai'ge  releases  a  bail  from  his  liability  on  a  bond  given  to  the 
State  to  secure  the  appearance  of  a  person  accused  of  a  crime  to  answer 
the  charge  in  court.    Jones  v.  State,  28  Ark.  119. 

If  a  debtor  applies  to  take  the  poor  debtor's  oath,  and  charges  of  fraud 
are  filed  against  him  prior  to  the  commencement  of  proceedings  in  bank- 
ruptcy, the  certificate  of  discharge  will  not  defeat  or  avoid  the  pro- 
ceedings to  punish  him  criminally  for  fraud  upon  being  convicted  thereof 
on  the  charges  so  filed.  The  certificate  of  discharge  is  no  bar  to  his  being 
sentenced  and  imprisoned,  as  prescribed  by  statutes,  upon  such  con- 
viction.   Stockwell  V.  SiUoway,  105  Mass.  517. 

A  discharge  does  not  release  the  bankrupt  from  a  fine  imposed  by  a 
State  court  for  the  violation  of  an  injunction.  Spalding  v.  New  York, 
4  How.  21;  s.  c.  7  Hill,  301;  s.  c.  10  Paige,  284. 

The  discharge  does  not  release  the  bankrupt  from  his  liability  for  a 
contempt  in  violating  an  injunction.    Macey  v.  Jordan,  2  Denio,  570. 

If  there  is  partnership  property,  a  discharge  in  proceedings  against  one 
partner  alone  will  not  release  him  from  liability  for  partnership  debts. 
Crompton  v.  Conkllng,  15  B.  R.  417;  13  Pac.  L.  R.  205;  s.  c.  Hudgins  v. 
Lane,  11  B.  R.  462. 

If  the  bankrupt  gave  a  deed  with  warranty  of  title  when  he  had  no 
deed  for  the  land,  his  liability  on  the  warranty  is  r^eased  by  his 
discharge.    Williams  v.  Harkins,  15  B.  R.  34;  s.  c.  55  Ga.  172. 

An  action  of  covenant  on  a  warranty  of  title  is  barred,  although  the 
covenant  Is  not  broken  until  after  the  discharge  is  granted.  Bates  v. 
West,  19  111.  134;  Shelton  v.  Pease,  10  Mo.  473;  Bailey  v.  Moore,  21  111.  166; 
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Jemlson  v.  Blowers,  5  Barb.  686.  Oontra,  Bush  v.  Oooper,  18  How. 
(Miss.)  82;  s.  e.  20  Miss.  590;  Burrus  y.  Wilkiason,  31  Miss.  537;  K*:^ 
y.  Pierce,  36  Me.  455. 

If  a  creditor  received  certain  property  as  a  collateral  security,  aad 
held  the  iK)sses8ion  thereof  or  of  the  proceeds  uatil  after  the  graniin^ 
of  the  discharge,  when  it  was  tal^en  away  by  a  claim  under  a  prior  anC 
paramount  title,  the  discharga  is  no  bar  to  an  action  on  the  imiilit^i 
warranty  of  title.    Bennett  v.  Bartlett,  60  Mass.  225. 

The  claim  of  an  indorser  who  pays  the  note  after  the  commencement  cf 
the  proceedings  in  bankruptcy,  is  barred  by  the  discharge  of  the  niak»?r. 
Baker  v.  Vasse,  1  Cranch  C.  O.  193. 

Tho  certificate  of  discharge  is  a  complete  defense  to  an  action  by  an 
indorser  against  the  banknipt,  who  was  the  acceptor  of  a  bUl  of  ex- 
chauge,  which  the  indorser  paid  after  the  commencement  of  proceediLg< 
in  bankruptcy.    Hunt  v.  Taylor,  4  B.  R.  683;  s.  c.  108  Mass.  508. 

A  discharge  will  not  release  the  bankrupt  from  liability  to  a  warehuust^ 
mau  for  storage,  which  accrued  after  the  commencement  of  proceeding 
in  bankruptcy.    Robinson  v.  Pesant,  8  B.  R.  426;  s.  c.  53  N.  Y.  411>. 

If  the  bankrupt  Indorses  a  note  between  the  time  of  the  commem>>- 
ment  of  proceedings  in  baiikiniptcy  and  the  date  of  his  discharge,  he 
will  be  liable  to  tlie  holder,  notwithstanding  such  discharge.  Sparhawk  t. 
Broome,  6  Binn.  256. 

A  promissory  note  for  money  received  by  the  bankrupt  from  his  wif-? 
is  discharged.    Thorns  v.  Thouis,  45  Miss.  2(j3. 

A  debt  barred  by  the  statute  of  limitations  is  discharged.  Whether  t 
claim  is  provable  or  not  is  to  Ix^  determined  by  its  natui*e.  and  not  by  Id- 
quiring  whether  it  is  iMjssible  to  establish  it.  Provision  is  made  in  ilio 
act  itself  for  the  exclusion  of  many  debts  and  claims  which  are  in  tlieir 
nature  provable.  The  discharge  is  eiiualiy  effectual  as  against  such  cnvl- 
itors  to  release  the  bankrupt  as  it  is  against  any  other  creilitor.  lu  r^* 
Cornwall.  (5  H.  R.  .'iorK  s.  c.  U  Blatch.  114.;  in  re  Ray,  1  B.  R.  203;  s.  e. 
2  Ken.  5;{;  in  n*  Daniel  P.  Kingsley,  1  B.  R.  321);  s.  c.  Lowell,  216:  in  n: 
Harden.  1  15.  IL  'MC>;  s.  c.  1  L.  T.  15.  4S;  in  re  L.  Sheppard,  1  B.  R.  43i>:  &.  c. 
1  L.  T.  15.  4\i:  s.  c.  7  A.  L.  Keg.  4S4. 

A  covenant  ajrainst  incumbrances  is  broken  by  the  existence  of  an 
incnnibrance  at  the  Unie  of  the  conveyance,  and  is  released  by  a  discharge. 
Reed  v.  Pierce,  'M  Mo.  -\7)7i. 

The  <lischari:e  of  the  liiishand  releases  him  from  the  debts  of  his  wih^ 
contracted  dmn  sohi.  and  the  cnMlilors  can  not  have  her  separate  estai-L^ 
applied  to  the  p:iyiijeni  of  their  debts  during  his  life.  Vanderhey^li'Q 
v.  Mallory.  1   X.   V.  4.VJ. 

If  a  feme  snle  mairies  after  tlie  liling  of  a  petition  for  a  discharge,  Imi 
befnie  liie  jrrnntiiii;'  of  a  diseliarge.  a  dis(;harge  granted  to  her  in  h>T 
niaitlen  name  Avill.  on  ])r()()f  <tf  identity,  b(^  a  good  defense  to  her  and  h»T 
liush.'ind  ill  an  action  to  recover  a  provable  debt.  Chadwick  v.  Starrett. 
27  Me.  i;'.s. 

Tlie  covcnnnt  in  a  <hM-d  of  trust,  to  i)ay  the  taxes,  is  not  a  covenant  to 
pay  llie  <lei»t  secnred  by   tlie  deed,   but  to  protect  the  pledge,   and  is  a 
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OQvenaDt  as  distinct  from  and  independent  of  the  debt  as  a  covenant  in 
a  mortgage  against  incumbrances  or  to  insure  the  title.  Such  a  covenant 
runs  with  the  land.  The  creditor  may  resort  to  the  personal  covenant 
of  the  debtor  for  ihe  purpose  of  rendering  the  security  available.  If  the 
breach  of  the  covenant  arose  after  the  discharge,  and  did  not  relate  to 
any  certain  and  specific  demand  capable  of  being  proved,  the  covenantee 
is  entitled  to  his  remedy  notwithstanding  the  certificate  of  discbarge. 
Murray  v.  De  Kottenham,  6  Johns.  Ch.  52. 

A  discharge  will  nut  release  the  banl^rupt  from  liability  on  an  express 
covenant  to  pay  rent  where  the  rent  fell  due  after  the  commencement  of 
the  proceedings  In  bankruptcy.  Large  v.  Bosler,  3  Penn.  L*.  J.  246;  Kings- 
ley  V.  Prentiss,  6  Penn.  L.  J.  470. 

The  discharge  does  not  release  the  banl^rupt  from  the  rent  that  ac- 
crued after  the  commencement  of  the  proceedings  in  banlcruptcy  and 
before  the  discharge.  Savory  v.  Stoclilng,  58  Mass.  607;  Prentiss  v* 
Kingsley,  10  Penn.  120. 

A  discharge  is  no  bar  to  an  action  upon  a  covenant  in  a  ground  rent 
deed  for  an  Installment  that  became  due  after  the  granting  of  the  dis- 
charge.   Bosler  v.  Kuhn,  8  W.  &  Sw  183. 

If  the  bankrupt  occupies  the  premises  after  his  discharge,  he  will  be 
liable  for  the  rent  that  accrues  during  such  occupation.  Hendricks  v* 
Judah,  2  Gaines,  25;  Steinmetz  v.  Alnslie,  4  Denio,  573. 

The  grantor  can  not,  in  an  action  on  a  covenant  to  pay  rent  in  a  ground 
rent  deed,  obtain  a  Judgment  for  the  rent  that  fell  due  prior  to  the  com- 
mencement of  the  proceedings  In  bankruptcy  to  be  levied  only  upon  the 
land,  and  a  personal  Judgment  against  the  bankrupt  for  the  rent  that  fell 
due  after  that  time.  A  single  Judgment  can  not  thus  consist  of  two 
parts  to  be  enforced  in  different  modes.  Liarge  v.  Bosler,  3  Penn.  L.  J. 
246. 

if  the  original  ground  of  action  is  founded  in  contract,  but  the  im* 
mediate  causes  arise  ex  delicto,  and  the  claim  is  for  damages  unliquidated 
by  express  agreement,  or  such  as  will  not  be  implied,  the  discharge  does 
not  bar  the  action.  Dusar  v.  Murgatroyd,  1  Wash.  13;  Hughes  v.  Oliver^ 
8  Penn.  426. 

The  only  rule  prescribed  is  to  practicability  of  proving  the  debt,  and 
this  can  not  be  evaded  by  the  form  of  action  which  the  creditor  may 
select.*  Hatten  v.  Speyer,  1  Johns.  37;  Campbell  v.  Perkins,  8  N.  Y.  430;  s. 
c.  5  Barb.  600;  Hughes  v.  Oliver,  8  Penn.  426.  Contra,  Williamson  v. 
Dickens,  5  Ired.  250. 

A  person  who  received  money  prior  to  his  bankruptcy,  under  a  prom- 
ise to  put  It  out  on  bond  and  mortgage,  and  which  he  failed  to  do.  Is 
not  liable  after  his  discharge,  in  a  special  action  on  the  case,  for  such 
neglect.    Hatten  v.   Speyer,   1   Johns.   37. 

A  demand  for  damages  for  breach  of  a  contract  of  a  common  carrier 
is  barred  by  a  discharge.  Campbell  v.  P;erklns,  5  Barb.  600;  s.  c.  8 
N.  Y.  430.    Vide  Dusar  v.  Murgatroyd.  1  Wash.  13. 

A  claim  arising  from  the  neglect  of  an  officer  is  a  tort,  and  is  not  dis- 
charged.   ElUs  T.  Ham,  28  Me.  385. 
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A  suit  against  an  agent  for  a  breach  of  duty  In  the  management  of 
Ills  agency  is  not  barred  by  a  discharge.  Williamson  v.  Dickens,  5  Ired. 
259. 

The  discharge  is  not  a  bar  to  an  action  for  deceit  in  falsely  representing 
that  he  had  confessed  a  Judgment  on  a  judgment  note,  and  thereby  made 
it  a  lien  on. his  land,  for  the  action  is  distinct  and  independent  of  tl>e 
debt    Hughes  v.  Oliver,  8  Penn.  426. 

An  action  by  a  shipper  against  a  carrier  for  negligence  whereby  the 
goods  of  the  former  wei'e  injured,  is  not  barred  by  a  discharge.  Dusar 
V.  Murgatroyd,  1  Wash.  13. 

No  decree  will  be  rendered  in  equity  against  a  bankrupt  after  his  di'^ 
charge,  for  mortgaging  property  not  his  own,  or  for  disposing  of  tlie 
mortgaged  property  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy.    Wolfe    v.    Bate,   9   B.    Mon.    208. 

A  discharge  is  no  bar  to  an  action  in  equity  to  rescind  a  contract  od 
the  ground  of  fraud.  Doggett  v.  Emerson,  1  W.  &  M.  195;  Smltli  t. 
Babcock,  2  W.  &  M.  24G. 

If  the  bankrupt  as  claimant  signed  a  bond  conditioned  to  restore  the 
vessel  if  judgment  should  he  rendered  against  him,  a  discharge  will  nut 
release  him  from  the  Ixmd,  If  the  decision  was  not  rendered  until  afu-r 
the  declaration  of  the  flual  dividend.  U.  S.  v.  Rob  Roy,  13  B.  R.  235:  s,  c. 
1  Woods.  42. 

When  the  evidence  does  not  show  when  the  final  dividend  was  mjidt. 
the  discharge  wiU  only  be  deemed  to  oiierate  on  claims  which  wire 
liquidated  or  lixed  at  the  time  of  the  commencement  of  the  proceediD?> 
in  bankruptcy.     Ibid. 

A  discharge  of  the  bankrupt  does  not  prevent  the  assignee  from  r<>- 
covering  property  tliat  belonged  to  his  estate,  althou:^h  it  was  not  plart'd 
un  his  schedules.  Maybiu  v.  Raymond,  lo  B.  R.  353;  s.  c.  4  A.  L.  T. 
(N.  S.)  21. 

If  tlie  l>aiiUrupt  waives  the  benefit  of  his  discharge  and  permits  judg- 
u)ent  to  be  entered  apainst  liiiii,  a  frauduleut  grantee  can  not  object  that 
tlio  defense  was  not  made.  Dewey  v.  Mover.  1C>  B.  R.  1;  s.  c.  IG  N.  Y. 
Stipr.  473. 

Sureties.—  The  sui'ety  on  a  custom-house  bou<l,  in  case  of  the  diseliarj:e 
of  tlie  principal  in  bankruptcy,  is,  like  other  creditors,  barred  of  his  articu 
for  a  d(^bt  due  befnre  the  banki'uptcy.  Reed  v.  Emoiy.  1  S.  &  R.  :i.3t):  Kerr 
V.  Hamilton.  1  Cran<U  C.  C.  54(1. 

A  surety  who  has  paid  a  duty  boud  has  not  the  right  of  the  VnM 
Slates  to  proceed  auainsi  the  ]H>r.son  of  the  bankrupt,  but  only  a^niu^t 
his  clTects,  and  ilie  claim   is  barred.     Kerr  v.   Hamilton,   1  Crauoh  C.  C 

The  (lis(liari:e  docs  nut  extend  to  contracts  uixm  which  no  claim  coul'' 
be  ronn<l(Ml  at  the  time  (if  the  commencement  of  the  proi'eedin^rs  in  Imuli- 
nipicy.  ami  in  rcLiard  lo  wiiich  there  was  then  no  reason  to  pivsumo  tliat 
:iiiv  rhinjiii'l  for  nioiicv  wonhl  ever  exist.  The  discharge  does  not  r^'- 
lease  a  surely  frnm  liability  on  a  bon«l  iriven  by  an  officer  for  the  faith- 
ful performance  uf  his  duties,  where  the  breach  occurred  after  the  (lis- 
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charge  was  granted.  Loring  y.  Kendall,  67  Mass.  305;  Fowler  y.  Kendall, 
44  Me.  448. 

A  discharge  doee  not  release  a  bankrupt  from  his  liability  as  surety 
on  an  Injunction  bond,  when  the  proceedings  in  which  the  injunction 
was  issued  are  not  determined  untJl  after  the  granting  thereof.  Eastman 
r.  Hibbard,  13  B.  R.  360;  s.  c.  54  N.  H.  504. 

A  bond  to  secure  the  faithful  i)erformance  of  official  duties  is  a  eon- 
tlDOlng  indemnity,  and  eyery  breach  of  it  is  a  good  cause  of  action, 
affording  a  remedy  when,  and  only  when,  each  seyerally  occurs.  A  dis- 
charge releases  the  surety  for  all  breaches  that  occurred  prior  to  the 
commencement  of  the  proceedings  in  bankruptcy.  Fowler  y.  Kendall, 
44  Me.  448. 

A  discharge  does  not  release  the  bankrupt  from  his  liability  to  his 
surety  on  a  deliyery  bond  if  he  pays  the  amount  for  which  he  is  liable 
after  the  commencement  of  the  proceedings  in  bankruptcy,  although  the 
breach  occurred  before  that  time.    Pogue  y.  Joyner,  6  Ark.  241. 

The  claim  of  a  surety  upon  an  official  bond,  arising  from  the  neglect 
of  the  officer,  is  not  barred  by  a  discharge.    Ellis  y.  Ham,  28  Me,  385. 

If  a  Judgment  is  rendered  against  the  principal  and  the  surety  after 
the  commencement  of  proceedings  in  bankruptcy,  but  before  the  granting 
of  a  discharge  to  the  principal,  the  surety  on  paying  the  judgment  will 
haye  a  claim  against  the  principal..  Pike  y.  McDonald,  32  Me.  418.  * 

The  discharge  releases  the  bonknipt  from  his  liability  to  a  surety  upon 
his  note  or  bond,  although  some  of  the  installments  fell  due  and  were 
paid  by  tho  surety  after  the  granting  of  the  discharge.  Full  wood  y. 
Bushfleld,  14  Penn.  90. 

A  surety  can  not  recover  against  a  principal  who  has  been  discharged 
in  bankruptcy,  upon  payment  of  an  obligation  for  which  the  bankrupt 
was  liable  before  his  discharge.  His  claim  is  contingent,  and  may  be 
proved.  Lipscomb  v.  Grace,  26  Ark.  231;  Mace  v.  Wells,  7  How.  272; 
8.  c.  17  Vt  603.    Contra,  Greenleaf  v.  Maher,  2  Wash.  44. 

The  discharge  does  not  release  the  bankrupt  from  his  liability  to  a 
surety  for  money  paid  on  a  judgment  rendered  against  them  both  after 
the  gran/ting  of  the  discharge.    Leighton  v.  Atkins,  35  Me.  118. 

The  claim  of  a  surety  on  a  replevin  bond  against  his  cosurety  for 
contribution  is  barred,  although  judgment  is  not  rendered  in  the  replevin 
suit  until  after  the  discharge  is  granted.    Tobias  v.  Rogers.  13  N.  Y.  5Q. 

The  discontinuance  of  a  suit  by  the  obligee  in  an  official  bond  against 
the  surety,  upon  a  plea  of  the  discharge,  does  not  relieve  him  from 
liability  for  contribution  to  his  cosurety.    Dole  v.  Warren,  32  Me.  94. 

Judgments.—  A  demand  ex  delicto  is  not  discharged  unless  a  judg- 
ment was  obtained  upon  It  before  the  commencement  of  the  proceed- 
ings in  bankruptcy,  thereby  changing  its  character  from  tort  to  debt. 
Ellis  v.  Ham,  28  Me.  385;  Crouch  v.  Gridley,  6  Hill,  250;  Kellogg  y. 
Schuyler,  2  Denio,  73. 

A  discharge  releases  the  bankrupt  from  all  Judgments  rendered  against 
him  prior  to  the  commencement  of  the  proceedings  in  bankruptcy,  for  a 
judgment  is  a  debt  of  record.   Blake  v.  Bigelow,  5  Ga,  437. 
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A  Judgmeut  of  separation  of  property  is  released  by  a  dlscliarge.  Ailing 
V.  Egan,  11  Kob.  (La.)  244. 

A  judgment  in  an  action  In  tort  is  barred  by  a  discharge.  Comsiotk 
V.  Grout,  17  Vt.  512;  in  re  Edson.  Comstock,  22  Vt.  642. 

A  judgment  obtained  upon  a  breach  of  promise  to  marry  Is  barred. 
In  re  Sidle,  2  B.  U.  220. 

A  judgment  In  an  action  for  seduction,  rendered  prior  to  the  coa.- 
mencement  of  the  proceedings  in  bankruptcy,  is  not  barred.  In  re  SamuHi 
S.  Cotton,  2  N.  Y.  Leg.  Ob«.  370;  Nassau  v.  Parker,  2  Penn.  L.  J.  2U8. 

The  discharge  does  not  release  the  bankrupt  from  a  decree  for  the 
maintenance  of  a  bastard  child.  The  character  of  the  claim  partakes  of 
the  nature  of  a  pemilty  and  police  regulation  for  the  enforcement  of  a 
moral  and  natural  duty,  resulting  from  a  wrongful  and  criminal  act,  and 
has  nothing  of  the  character  of  a  debt  except  the  duty  to  pay  money  to 
another.  Comm.  v.  Erisnian,  21  I*itts.  L.  J.  09;  in  re  Samuel  S.  Cotton, 
2  N.  Y.  Leg.  Obs.  370. 

Where  a  decree  directs  the  payment  of  a  cei^ain  sum  every  month  as 
alimony,  the  moutlily  payments  which  fall  due  after  the  commencement 
of  the  proceedings  in  bankruptcy  are  due  by  natural  obligation  and  nut 
by  conu-act,  and  are  not  affected  by  a  discharge.  In  re  Edward  Garren, 
11  B.  li.  493. 

The  certificate  of  discharge  is  no  bar  to  a  judgment  for  a  prior  di^'nt 
obtained  afler  tlie  granting  thereof.    Selfridge  v.  Lithgow,  2  Mass.  374. 

The  discharge  nmy  W  plwided  to  a  sci.  fa,  to  revive  a  judgmeut. 
Duncan  v.  Hargrove.  22  Ala.  150;  .AJter  v.  Nelson.  27  La.  An.  242. 

The  discharge  is  no  defcusi'  to  a  sci.  fa.  to  revive  a  judgment  of  reviviJ 
entered  after  the  granting  of  a  discharge.  Stewart  v.  Golwell,  24  PeLn, 
67. 

A  judgment  entered  after  the  commencement  of  the  proceedings  in 
bankruptcy  in  nu  action  in  tort  is  not  bju'red  by  a  discharge,  although 
the  vcrdUt  was  rendered  before  thnt  time.  Kellogg  v.  Schuyler,  2  l>euii\ 
73. 

if  a  verdict  in  an  action  for  a  tort  is  rendered  before  the  commence- 
ment of  the  procc('(lin;:s  in  l>ankruptcy,  and  the  entry  of  a  judgment  is 
suspended  l»y  a  motion  for  a  new  trial,  and  is  not  made  until  after  th».' 
grant ing  of  a  discliargcs  the  judgment  is  not  barred.  Nassau  v.  Parkt-r. 
2  Penn.  L.  J.  lit>s. 

Tlie  report  of  referees  is  equivalent  to  the  verdict  of  a  jury.  AltlKuisb 
the  reiHjrt  licpiidates  the  damages,  it  dm*s  not  change  the  nature  of  the 
demand.  That  remains  ihe  same  until  it  is  extinguished  by  the  judj:- 
ment.  and  if  that  is  ent<Ted  after  the  commencement  of  the  procee<liucs 
in  hankrn|)i(  y  the  claim  for  tlie  tort  is  not  l>arred  by  a  discharge.  Croueii 
V.  (iridhy,  <!  Hill.  'jriO. 

An  airreement  amon;x  tlie  referees  as  to  the  amoimt  of  the  damn  sir's. 
"vvitlionr  a  rrpnrt.  dors  n<»t  ehanire  the^  nature  of  the  demand.  So  U>nz 
as  tlie  report  r<'mains  incomplete  there  is  nothing  but  the  original  tort. 
Ibid. 
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If  a  judgment  by  default  is  entered  before  the  granting  of  a  discharge 
in  an  action  pending  at  the  time  of  the  commencement  of  the  proceed- 
ings in  bankniptcy,  and  a  final  judgment  entered  after  the  granting  of  the 
discharge,  the  discharge  is  not  a  bar  to  the  demand,  for  tne  bankrupt 
waa  not  l)ouud  to  submit  to  the  discretion  of  the  court  by  applying  to 
have  the  default  set  aside.    Ewlng  y.  Peck,  17  Ala.  339. 

The  discharge  does  not  release  the  bankrupt  from  a  judgment  entered 
up  after  the  granting  of  a  discliarge  in  an  action  pending  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy,  and  in  which  a 
default  was  entered  before  the  discharge  was  granted.  HoUister  v.  Ab- 
bot, 31  N.  H.  442. 

A  judgment  entered  after  the  filing  of  the  petition  In  bankruptcy  upon  a 
decisiiMi  rendered  prior  thereto  is  released  by  the  discharge.  Monroe 
T.  Upton,  6  Lans.  255;  s.  c.  50  N.  Y.  593. 

The  discharge  is  not  a  bar  to  the  bankrupt*a  liability  for  costs  of  a 
suit  pending  in  his  name  at  the  time  of  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  subsequently  prosecuted  in  his  name. 
Bridges  v.  Armour,  5  How.  91. 

If  the  bankrupt  was  plaintiff  in  an  action  pending  at  the  time  of  the 
commencement  of  proceedings  in  bankruptcy,  and  made  no  objection  at 
the  time  of  the  entry  of  a  judgment  against  him  for  costs  on  his  failure 
to  sustain  his  suit,  his  discharge  will  not  release  him  from  such  judg- 
ment.   Wllkins  V.  Warren,  27  Me.  438. 

If  the  bankrupt's  partner  Institutes  a  suit  in  the  name  of  the  firm  after 
the  commencement  of  proceedings  in  bankruptcy  to  collect  a  debt  due  to 
the  firm,  the  discharge  will  not  release  the  bankrupt  from  a  judgment  for 
costs  entered  After  the  granting  thereof.  Ward  v.  Barber,  1  E.  D.  Smith, 
423. 

The  costs  which  accrue  after  the  commencement  of  the  proceedings 
in  bankruptcy  rest  upon  the  original  debt,  and  a  jrfea  puis  darrein  con- 
tinuance operates  as  a  discharge  of  the  action  for  the  costs  as  well  as 
the  debt.  Harrington  v.  McNaughton,  20  Vt.  293;  Clark  v.  Rowling,  3  N. 
Y.  216. 

The  discharge  releases  the  bankrupt  from  all  liability  for  costs  in  an 
action  pending  in  his  name  at  the  time  of  the  commencement  of  the 
proceedings  In  bankruptcy,  although  the  suit  was  prosecuted  by  him  after 
that  time  and  dismissed  after  the  granting  of  his  discharge.  Leavitt  v. 
Baldwin,  4  Edw.  Ch.  289. 

The  discharge  releases  the  bankrupt  from  a  judgment  for  a  provable 
debt  entered  after  the  commencement  of  the  proceedings  in  bankruptcy 
and  before  the  granting  of  a  discharge.  Harrington  v.  McNaughton,  20 
Vt.  293;  Dresser  v.  Brooks,  3  Barb.  429;  Johnson  v.  Fitzhugh,  3  Barb. 
Ch.  360;  McDonald  v.  Ingraham,  30  Miss.  389;  aark  v.  Rowling.  3  N.  Y. 
216;  Rogers  r.  West  Ins.  Oo.,  1  La.  An.  101;  Fox  v.  Woodruff,  9  Barb. 
498;  Dick  v.  Powell,  2  Swan,  632;  Downer  v.  Rowell,  26  Vt  397.  Contra, 
Bradford  v.  Rice,  102  Mass.  472;  Ellis  v.  Ham.  28  Me.  385;  Thompson  v. 
Hewitt,  6  Hill,  254;  Kellogg  v.  Schuyler,  2  Denlo*  73;  Woodbury  v. 
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PerkiDfi,  59  Mass.  86;  Holbrook  v.  Foss.  27  Me.  441;  Uran  v.  Houdlette,  3»i 
Me.  15;  Pike  v.  McDonald,  32  Me.  418;  IngersoU  y.  BJboades,  HiU  &  D. 
Sup.  371;  Fisher  v.  Foss,  30  Me.  459;  lioden  v.  Jaco,  17  Ala.  344. 

A  dischai'ge  is  no  bar  to  an  action  on  a  Judgment  rendered  in  another 
State  after  tlie  granting  of  the  discharge,  if  it  would  not  be  a  bar  lo  a 
similar  action  upon  a  judgment  rendered  in  the  State.  Rees  t.  Butler, 
18  Mo.  173. 

When  an  action  is  brought  in  another  State  on  a  Judgment  rendered 
after  the  commencement  of  the  proceedings  in  bankruptcy,  but  before  tlie 
granting  of  a  discharge,  it  will  be  deemed  to  be  barred  by  the  discharge 
if  it  would  be  barred  by  the  laws  of  the  State  where  the  Judgment  was 
rendered.     Ilaggerty  v.  Amory,  89  Masa  458. 

If  the  Jurisilictlon  of  the  district  court  over  the  person  of  the  debtor 
is  shown,  it  will  be  presumed  that  the  notices  to  the  creditors  have  bet-c 
regularly  given  until  the  contrary  appeal's.  Morse  v.  Presby,  25  N.  H. 
299;  Ruckuam  v.  Cowell,  1  N.  Y.  505;  Norris  v.  Goss.  2  Spear.  80. 

Kemedies  against  Judgments.—  A  judgment  will  be  set  aside  for  the 
purpose  of  letting  the  bankrupt  plead  his  discharge  when  it  appears  to 
have  been  entered  without  his  knowledge  or  acquiescence,  or  under  such 
circumstances  as  would  induce  a  court  to  open  a  Judgment,  when  it  is 
clear  that  the  defendant  has  a  valid  defense.  Comm.  v.  Huber,  5  Penn 
L.  J.  331. 

If  a  judgment  for  a  deficiency  is  entered  against  a  bankrupt  in  a  pro- 
ceeding to  foreclo.se  a  mortgage,  he  may  move  to  set  it  aside  as  si^n 
as  he  learns  what  hfis  taken  i>laoe,  and  then  plead  his  discharge.  Mutual 
Life  Ins.  Co.  v.  Cameron,   1   Abb.   N.  C.  424. 

If  application  is  seasonably  made,  a  judgment  by  default  will  \^ 
stricken  off  upon  terms  to  allow  a  party  to  plead  his  discharge  in  Inir 
to  the  fnrlLer  maintenance  of  the  suit.  The  bankruptcy  law  is  to  l"" 
treated  with  the  same  respoct  as  if  it  were  a  statute  of  the  State.  Siiv- 
in^s  Bank  v.  Webster.  -18  N.  li.  i»l ;  Lee  v.  Phillips.  6  Hill,  240;  Carter  r. 
Goodrich,  I  How.  Tr.  2:\U. 

If  tht*  bankiuiu's  attorney  fails  l)y  mistako  to  appear  and  plead  lii> 
disrliarp*.  and  judirnient  is  entered  by  default,  a  review  may  be  graiii«''l. 
Shurtletf  v.  Tlinnips(»n.  12  R.  K.  .""24:  s.  v.  m  Me.  IIS. 

The  hankiui»1  may  bo  required  to  pay  costs  before  the  judgment  will 
be  set  aside.    Lre  v.   IMiillips,  <;  Hill.  240. 

If  he  omits  to  plead  his  disciiar.u-e  when  he  has  the  opportunity,  tlii^ 
court  will  nr>t  relievo  liini  tm  motion.     Rnd<re  v.  Rnndle.  1  X.  Y.  Supr.  ivi'l 

Tlu^  plea  «>r  li:inknipt(  y  is  not  a  privileired  plea,  nor  is  it  regardcnl  wiili 
sucli  faxor  tliai,  under  the  rules  of  eonunon-law  practice  and  plondiUr. 
a   di'fault,  will  1u*  ojien  t(>  li-t  in  tlie  ])lea.    Park  v.  Casey,  35  Tex.  ."V-O. 

A  new  trinl  \\  ill  nul  lie  i:rMnt(Hl  if  the  bankrupt  has  been  jztiiliy  "f 
Inehrs    in    i)le;i<liiiLi-   his   nisdi.-ii'-.'.     Manwarrinj;  v.   Konns,   .35   Tex.  I'li 

A  jn<l;xuient  nMnim-.l  ;iL:;iinst  n  di^ehnririMl  bankrupt  in  a  ixMnliiv: 
net  ion  un.ler  eireiniistniK'es  i^ein-  to  show  fraud,  triek,  or  contriTan<y. 
may  be  eiijuined.     Ibid. 
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If  the  bankrupt  at  the  time  of  the  rendition  of  the  Judgment  against 
him  is  In  attendance  upon  the  court  as  a  grand  Juryman,  this  is  good 
ground  for  enjoining  the  Judgment  It  is  error  not  to  cause  him  to  be 
called  before  entering  a  Judgment  by  default  against  him.  Manwarring 
T.  Kouna,  35  Tex.  171. 

If  the  Judgment  is  set  aside  to  permit  the  defendant  to  plead  a  dis- 
charge, the  plaintiff  may  discontinue  without  costs.  Lee  y.  PhiUips,  6 
HiU,  246. 

When  a  Judgment  is  set  aside  by  the  granting  of  a  new  trial,  the  de- 
fendant may  plead  a  discharge  obtained  since  the  rendition  of  the  Judg- 
ment. The  court  can  not  render  a  Judgment  against  the  defendant  in 
the  face  of  his  discharge,  nor  in  his  favor  upon  any  plea  of  set-off,  as 
that  belongs  to  his  assignee.  The  suit  may  be  dismissed  without  pre- 
judice, leaving  the  parties  to  their  remedies  under  the  bankruptcy  law. 
Humble  v.  Carson,  6  B.  R.  84. 

The  defendant  can  not  move  to  have  his  discharge  entered  of  record 
for  the  pilrpose  of  preventing  the  issuing  of  an  execution  before  one  is 
sued  out,  for  that  would  enable  him  to  become  the  actor  while  the 
creditor  is  passive.    Brown  v.  Branch  Bank,  20  Ala.  420. 

An  execution  sliould  not  issue  upon  a  Judgment  after  the  debtor  has 
obtained  a  discharge,  without  an  order  of  the  court  allowing  it  made  upon 
notice  to  the  bankrupt  of  the  motion  for  such  order.  Francis  v.  Ogden, 
22  N.  J.  210;  Alcott  v.  Avery,  1  Barb.  Ch.  347. 

If  execution  is  issued  upon  a  Judgment  which  is  released  by  the  dis- 
charge, it  will  be  set  aside,  on  motion,  and  a  perpetual  stay  entered. 
Uuber  v.  Ely,  4  A.  L.  J.  185;  Monroe  v.  Upton,  6  Lans.  255;  s.  c.  50  N.  Y. 
593;  Thomas  v.  Shaw,  2  Qln.  97;  Graham  v.  Pierson,  6  HiU,  247;  Mc- 
Dougald  V.  Ileid,  5  Ala.  810;  Stewart  v.  Hargrove,  23  Ala.  429;  Alcott  v. 
Avery,  1  Barb.  Ch.  347;  Curtis  v.  Slosson,  6  Penn.  265;  Chambers  v.  Neale, 
13  B.  Mon.  256;  MUhous  v.  Alcardi,  51  Aku  594. 

When  the  discharge  is  granted,  an  execution  levied  prior  to  that  time 
upon  property  of  the  bankrupt  acquired  subsequently  to  the  filing  of  the 
petition  in  bankruptcy,  will  be  set  aside,  although  the  judgment  cred- 
itor did  not  prove  his  debt.    Bank  v.  Franciscus,  10  Mo.  27. 

A  perpetual  stay  of  execution  will  be  granted  where  a  verdict  was 
rendered  before  the  commencement  of  the  proceedings  in  bankruptcy, 
but  the  entry  of  the  Judgment  was  suspended  by  a  motion  for  a  new  trial, 
but  finally  made  before  the  granting  of  the  discharge.  Mechanics'  Bank 
V.  Lawrence.  1  Sandf.  659. 

A  perpetual  stay  will  not  be  granted  where  the  Judgment  was  entered 
after  the  commencement  of  the  proceedings  In  bankruptcy,  under  an 
agreement  that  it  should  not  be  afTected  by  any  discharge  that  might  be 
obtained.    Thompson  v.   Hewitt,  0  HID,  254. 

A  perpetual  stay  of  execution  is  never  granted  where  the  defendant 
might  have  pleaded  his  discharge.    Lee  v.  Phillips,  6  Hill,  ^6. 

On  motion  for  a  perpetual  stay  of  execution,  the  discharge  may  be 
proved  by  a  copy.    Thompson  v,  Hewitt,  6  Hill,  254. 
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As  the  creditor  Is  entitled  to  appear  and  oppose,  the  motion  ttIU  only 
be  granted  upon  the  payment  of  the  costs  of  opposing.  Huber  v.  Ely, 
4  A.  L.  J.  185;  Mechanics'  Bank  v.  Lawrence,  1  Sandf.  659. 

Whether  the  property  which  is  taken  on  the  execution  was  frandulently 
transferred  to  another  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  is  a  question  which  will  not  be  tried  on  motion  to  set  asidt 
the  levy.    Thomas  v.  Shaw,  2  Oin.  97. 

A  cx)urt  of  equity  has  no  more  right  to  interfere  to  annul  a  judgment 
rendered  after  the  bankrupt  had  an  opportunity  to  plead  his  discharge, 
in  order  to  give  effect  to  the  discharge,  than  it  has  to  set  aside  a  judg- 
ment in  favor  of  any  other  defense.  Bellamy  v.  Woodson,  4  Ga,  17.j; 
Stewart  v.  Green,  11  PaJge,  535;  Goodrich  v.  Hunton,  2  Woods,  137. 

The  mere  postponement  of  a  cyiuse  from  term  to  term,  until  the  de- 
fendant obtains  his  discharge,  and  the  taking  of  a  judgment  at  that 
time,  do  not  coDstltute  a  fraud  in  the  obtaining  of  the  judgment,  or 
entitle  the  defendant  to  relief  in  equity.    Bellamy  v.  Woodson,  4  Ga.  175. 

Where  a  judgment  by  default  was  renc^ered  against  the  bankrupt  priur 
to  the  commencement  of  the  proceedings  in  bankruptcy,  and  the  eas^ 
then  continued  from  term  to  term,  until  a  discharge  was  granted,  his 
negligence  in  omitting  to  plead  his  disciiarge  will  prevent  him  from  ob- 
taining relief  in  equity  against  a  final  judgment  subsequently  renderitMl 
against  him.     Bellamy  v.  Wooilson,  4  Ga,  175. 

A  discharge  extinguishes  a  judgment  which  existed  before  the  com- 
mencement of  proceedings  in  bankruptcy,  and  all  proceedings  on  a  tiori 
facias  issued  thereon  are  in-ogular  and  illegal,  and  may  be  enjoined. 
Murphy  v.  Smith,  22  La.  An.  441. 

If  the  goods  of  a  l>anknipt  are  seized  under  a  fieri  facia.s  issued  up^m 
a  judgment  in  respect  of  a  (lel)t  due  l>efore  the  bankruptcy,  the  court,  on 
motion,  will  sot  aside  the  execution.  The  remedy  is  in  the  court  out  of 
which  tlie  execution  issued,  by  a  summary  application,  when  the  dif;- 
chargc  oi)erates  upon  tlie  judgment.  'Ilie  court  will  not  set  aside  th^ 
execution  witliout  giving  tlie  execution  creditor  an  opportunity  To  show 
tliat  tlie  disciiarge  is  inoperative  as  against  liis  delit,  and,  when  ne'-ps- 
sary,  will  (iirect.  an  issue  to  try  tlie  fact.  The  creditor  may  ivsist  tb»^» 
application  on  any  of  tlie  grounds  wlilcli  except  his  debt  from  the  effe^^t 
of  tlie  disciiarge.  an<l  the  court  will  d(^t(M*niine  the  question  on  affidavits 
in  a  suiuniary  niniincr,  «»r  will  grant  an  issue  in  its  discretion.  I^inii  v. 
Hamilton.  ;u  X.  J.  L.  :\(Ck 

Wlieu  the  execuiinii  is  rccrular  U])on  its  face,  and  is  issued  by  tho 
proper  nutlinrity.  niul  exccutctl  by  the  olTicer  to  wlioiu  it  is  direeti^l,  tho 
jiidiruHMit  debtor  cnn  unt  recover  the  possi'ssi(ni  of  the  property  by  an 
a<'tl(tii  i)f  rei)levin.  even  thoiiLih  he  luay.  after  the  rendition  of  tho  judi;- 
ineni  Mild  Itefore  the  issue  nf  the  execution,  linve  ol^tained  a  dis<'har£:e 
in   ^.•llll^n^l)t<•y.     A^'cstenlM  rL^ei-  v.   Whentnu.   S  Kans,   IHO. 

Tlic  (lisiri<-l  ('"urt  1im>  no  jurisdidien  to  enjoin  a  creditor  who  has 
caused  :in  (*\eeut icu  to  hi-  issued  ou  a  .judirinent  rendiM'ed  after  the  cnm- 
mcu'jcuicnt  of  procoediuiis  in  bankruptcy.    The  jurisdiction  of  the  bank- 
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ruptcy  court  ceases  with  the  granting  of  the  discharge.  Penny  v.  Taylor, 
10  B.  R.  200. 

If  a  discharge  Is  yalid,  it  extinguishes  a  prior  judgment,  and  an  execu- 
tion thereon,  though  it  may  be  a  protection  to  the  officer  who  makes  the 
levy,  can  not  Justify  the  party  at  whose  instance  it  issues.  He  acts  at 
his  peril.  Although  he  is  ignorant  of  the  discharge,  yet,  if  he  takes  the 
bankrupt's  property  without  authority,  it  is  a  tresi)ass  for  which  he  must 
answer,  however  innocent  he  may  be  of  any  intention  to  do  an  illegal 
act.    Rucknam  v.  Cowell,  1  N.  Y.  505. 

A  Judgment  creditor  may  issue  an  execution  on  his  Judgment,  and  the 
execution  is  not  absolutely  void  but  voidable  duly;  that  is,  it  is  a  valid 
writ  until  the  bankrupt  shows  it  to  be  erroneous.  The  execution  will 
afford  protection  to  the  party  issuing  it  until  it  is  set  aside.  Oogbum  v. 
Spence,  15  Ala.  549;  Roden  v.  Jaco,  17  Ala.  344. 

When  the  bankrupt  has  caused  the  execution  to  be  set  aside,  then  the 
party  issuing  the  process  is  responsible  for  all  the  Injury  resulting  to  the 
bankrupt  from  the  execution.    Oogbum  v.  Spence,  15  Ala.  549. 

Allen  Creditors.^  A  discharge  in  bankruptcy  bars  a  foreign  as  well  as  a 
domestic  creditor.  There  is  no  need  of  an  express  declaration  of  the 
legislature  that  foreign  creditors  are  included  in  the  operation  of  the 
bankruptcy  law  when  the  language  of  the  statute  is  otherwise  suffi- 
ciently general  and  comprehensive,  and  when  the  evident  policy  of  the 
law  is  to  embrace  all  debts  that  can  be  proved,  and  to  give  the  un- 
fortunate merchant  who  conducts  himself  fairly,  new  credit  in  the  com- 
mercial world  and  new  capacity  for  business.  Murray  v.  De  Rottenham. 
C  Johns.  Ch.  52;  in  re  Augustus  Zarega,  1  N.  Y.  Leg.  Obs.  40;  s.  c.  4 
Law  Rep.  480;  TatUson  &  C5o.  v.  Wilbur,  12  B.  R.  193;  s.  c.  10  R.  I.  448. 
Contra,  Lizardi  v.  Cohen,  3  Gill.  430;  McMenomy  v.  Murray,  3  Johns.  Ch. 
435. 

Liens.—  In  order  to  give  full  effect  to  all  the  provisions  of  the  act,  the 
bankrupt's  certificate  must  be  made  to  operate  as  a  discharge  of  his  per- 
son and  future  acquisitions,  while,  at  the  same  time,  mortgagees  and 
other  lien  creditors  are  permitted  to  have  their  satisfaction  out  of  the 
property  mortgaged  or  subject  to  lien.    Peck  v.  Jenness,  7  How.  612. 

If  a  vendee  who  has  taken  a  bond  of  conveyance  sells  the  land  to 
another  wbo  agrees  to  pay  the  consideration,  a  discharge  will  release 
the  vendee  from  personal  liability  but  will  not  affect  the  vendor's  lien  or 
the  rights  of  the  purchaser.    Lewis  v.  Hawkins,  23  Wall,  119. 

If  a  vendee  sold  the  land  before  the  commencement  of  the  proceed- 
ings in  bankruptcy,  his  discharge  will  not  prevent  the  entry  of  a  Judg- 
ment in  rem  to  enforce  the  vendor's  lien.    Elliott  v.  Booth,  44  Tex.  180. 

A  discharge  will  not  prevent  the  entry  of  a  Judgment  In  rem  to  en- 
force a  vendor's  lien.    Boone  v.  Revls,  44  Tex.  384. 

A  bill  to  enforce  vendor's  lien  can  not  be  enfovced  against  bankrupts. 
Pearce  v.  Foreman.  29  Ark.  563. 

The  certificate  of  discharge  does  not  prevent  those  entitled  from  re- 
covering any  specific  property  held  by  the  bankrupt  in  a  fiduciary 
capacity.    Waller  v.  Edwards,  6  Litt  348w 
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The  discharge  operates  to  bar  actiona  for  the  reeoTery  of  debts  onlj. 
and  can  not  be  pleaded  to  a.  summary  procfess  in  the  nature  of  a  possess- 
ory action  to  recover  the  possession  of  land.  Crosby  t.  Wentworth,  4S 
Mass.  10;   Lomax  v.  Spear,  51  Ala.  532. 

The  discharge  of  the  tenant  will  not  prevent  the  landlord  from  recover- 
ing in  an  action  of  replevin  instituted  prior  to  the  commencement  of  the 
proceedings  In  bankruptcy  to  recover  property  taken  as  distress  for  renL 
Butler  V.  Morgan,  8  W.  &  S.  53. 

The  discharge  can  not  be  pleaded  to  a  sci.  fa.  to  enforce  a  mechanics 
lien,  for  the  proceeding  is  strictly  in  rem.  McOuUough  v.  Caldwell,  5 
Ark.  237. 

The  discharge  does  not  affect  the  lien  of  a  judgment.  MeCance  v. 
Taylor,  10  Gratt  580;  Heard  v.  Patton,  27  La  An.  542. 

If  the  judjrmeut  proixjsed  to  be  revived  is  a  lien  on  land,  the  revival 
maj^  be  limited  to  a  sale  of  the  land,  leaving  the  discharge  to  operate  a^? 
an  absolution  of  the  i>ersonal  obligation.  lieed  v.  Bulllugton,  11  B,  IL 
408;  s.  c.  49  Miss.  223. 

If  an  action  of  covenant  is  brought  against  the  bankrupt  oa  an  ex- 
press covenant  in  a  ground  rent  deed,'  for  rent  that  fell  due  prior  to  tlie 
commencement  of  the  proceedings  in  bankruptcy,  a  restricted  judgment 
may  l)e  entered,  to  be  levied  only  on  the  land  out  of  which  the  pruunii 
rent  issues,  for  the  rent  is  a  lien  on  the  land.  Large  v.  Bosler,  3  Penn. 
L.  J.  240. 

When  an  attachment  lias  been  laid  upon  the  property  of  the  bank- 
rupt prior  to  the  period  of  four  months  next  preceding  the  oommontv- 
meut  of  proceeding's  hi  l)aukniptey,  a  judgment  may  he  entered  in  Mw 
court  in  which  siu-li  attnehnieut  is  pending,  to  l>e  enforced  against  thf- 
property  attached,  and  not  to  b<»  eiiforccnl  apiinst  the  pei'son  of  tb** 
bankrupt,  even  thoujrh  the  discharge  is  pleaded  in  bar  of  the  further 
maiuteiiance  of  the  attachment  suit.  Kates  v.  Tappan,  3  B.  R.  <j47:  s,  v. 
09  Mass.  .'»>7f»:  Bowman  v.  Harding,  4  B.  R.  20;  s.  c.  50  Me.  559;  LeigliTon  v, 
Kelsiy,  4  B.  R.  471;  s.  c.  r»7  ^lo.  S7r,  Tiigi*ahani  v.  Phillips,  1  Day,  117. 

A  party  liaviiiir  a  jnd,i;ineut  lieu  upon  property  conveyed  by  the  bank- 
rupt, Ix'foio  tlic  tllin.i:  of  his  p(»titiou  to  another,  may  enforce  it  by  a  fi,  fa., 
even  after  a  discliar.Lrc  lias  been  ixrantetl.  when  neither  the  judgment  u  ir 
the  projierty  h;is  ever  bicn  before  the  l»ankruptcy  court  for  a<ljudi('atiun. 
Jones  V.  Lellyett.  IV,*  c;a.  iV\.  Contra,  Blum  v.  Ellis,  13  B.  R.  34.'i:  s.  c\ 
73  N.  r.  2*X]. 

A  jud.irnient  wlii<  h  is  a  lien  npon  property  sold  by  the  bankrupt  before 
the  coninu'iicenient  <>f  tlie  proccedinirs  in  banlcrnptcy  may  be  onfrm-ed 
HL^-iinst  such  ]>r(ipcrty  alter  tlie  ^rantinix  of  the  discharge,  althoujjb  it  was 
proved  MLTaiiist  the  lunilu'upt's  esta(«\  if  such  proof  was  sid)sequeutly 
witlxlrawn    iiinler   a    special    order   of   the   bankruptcy   court.     Phillii>s   v. 

r>oAV(ii.iii.  u  v>,  u.  i:;:  s.  e.  :r2  <;a.  r)i4. 

A  Juduineiii  creditoi-  may  enforce  his  lien  airainst  land  sold  by  the 
Tiruikniitt  l)cr<M'e  tlie  coninn  ncement  «if  the  proceiMlinjrs  in  bankruptcy,  nl- 
TlioULili  lie  ;ili;in«loiie(l  a  levy  made  upon  i»crsonal  pn'jperty  by  pernnrtiniT 
it  To  l:o  ]vA'-k  into  the  hands  of  tlu^  defendant,  and  did  not  follow  it  into 
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the  hands  of  the  assignee.  Wlnshlp  v.  PhilUps,  14  B.  R.  50;  s.  c.  52  Ga. 
503. 

A  party  who  has  a  lien  upon  property  fraudulently  conveyed  away 
by  the  bankrupt  may  prosecute  a  suit  to  enforce  it,  instituted  before  the 
commencement  of  proceedings  in  banlcruptcy,  even  though  the  discharge 
is  pleaded  In  bar  of  the  suit.  Payne  v.  Able,  4  B.  R.  220;  s.  c.  7  Bush, 
344;  Fetter  v.  Cirode,  4  B.  Mon.  482;  Lowry  v.  Morrison,  11  Paige,  327. 

In  such  a  case  the  proper  course  for  the  banlcrupt  is  to  apply  for  an 
order  that  the  complainant  proceed,  and  bring  the  assignee  before  the 
court  by  a  supplemental  bill  In  the  nature  of  a  bill  of  revivor.  The  banlc- 
rupt  may  then  by  plea  or  answer  set  up  his  discharge  in  bar  of  the  suit 
80  far  as  he  is  continued  a  party  to  the  same  by  such  supplemental  bill. 
Lowry  v.  Morrison,  11  Paige,  327. 

A  discharge  in  bankruptcy  constitutes  no  defense  to  an  action  to  fore- 
close a  mortgage.  But  no  Judgment  can  be  rendered  against  the  bankrupt 
for  any  deficiency.  This  applies  to  a  mortgage  of  personal  as  well  as  real 
property.  Pierce  v.  Wilcox,  40  Ind.  70;  Truitt  v.  Truitt,  38  Ind.  10;  City 
Bank  v.  Walton,  5  Rob.  (La.)  158;  Stewart  v.  Anderson,  10  Ala.  50^1; 
Second  National  Bank  v.  State  National  Bank,  11  B.  R.  49;  s.  c.  10  Bush, 
367;  Roberts  v.  Woods,  38  Wis.  00;  Carlisle  v.  Wilkins,  51  Ala.  371. 

When  the  bankrupt  has  received  a  discharge,  he  may  apply  to  the  State 
court  for  an  erasure  of  the  conventional  and  Judicial  mortgages.  Diggs 
V.  Prieur,  11  Rob.  (La.)  54. 

A  creditor  can  not  file  a  bill  in  equity  to  set  aside  a  fraudulent  con- 
veyance after  a  discharge  has  been  granted,  for  the  debt  is  thereby  dis- 
charged.   Botts  V.  Patton,  10  B.  Mon.  452. 

A  bill  of  equity,  to  reach  the  property  of  the  bankrupt,  can  not  be 
further  proceeded  in  against  the  bankrupt  himself  after  the  granting  of  a 
discharge.    Penniman  v.  Norton,  1  Barb.  Ch.  240. 

The  commencement  and  pendency  of  proceedings  in  bankruptcy  is  no 
matter  in  bar  of  a  creditor's  suit,  as  the  bankrupt  may  fail  in  his  efTort 
to  obtain  a  discharge.  Dick  v.  Powell,  2  Swan,  632;  Ingalls  v.  Savage, 
4  Penn.  224. 

If  the  assignee  repudiates  a  particular  piece  of  property  because  it 
is  so  hedged  about  with  difficulty  and  embarrassments  as  to  render  it 
doubtful  whether  it  would  be  profitable  to  endeavor  to  acquire  it,  a  cred- 
itor may  subject  it  to  the  payment  of  his  claim,  although  the  bankrupt 
has  obtained  his  discharge.    Rugely  v.  Robinson,  19  Ala.  404. 

If  a  party  who  has  taken  the  benefit  of  a  State  insolvent  law  under  a 
statute  which  gives  the  trustee  or  the  creditors  a  right  to  claim  future 
acquisitions,  subsequently  takes  the  benefit  of  the  bankruptcy  law,  his 
discharge  will  release  his  future  acquisitions  from  the  claims  of  those 
creditors  whose  debts  existed  prior  to  the  filing  of  his  petition.  Beach 
V.  Miller,  15  La.  An.  601. 

If  a  debtor  who  has  obtained  a  discharge  under  a  State  insolvent  law, 
subsequently  obtains  a  discharge  under  the  bankruptcy  law,  the  discharge 
In  bankruptcy  will  not  affect  the  right  of  the  insolvent  trustee  to  property 
acquired  by  inheritance  after  the  granting  thereof.  Lavender  v.  Gosnell, 
12  B.  R.  282;  s.  e.  43  Md.  153. 
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If  a  surety  enters  into  a  covenant  to  pay  the  amount  that  may  be  re- 
covered against  the  principal  in  a  certain  action,  and  the  principal  suK 
sequently  becomes  baultrupt,  the  court  may  allow  the  suit  to  be  prosecutt^i 
to  Judgment  upon  the  entry  on  the  docket  by  the  plaintiff,  of  a  stipulatiija 
that  fluch  Judgment  shall  not  affect  the  defendant's  property  as  a  li«^a 
or  be  the  ground  of  an  execution  against  him,  and  the  sum  so  ascertaiDi^i 
may  be  recovered  from  the  surety  upon  the  covenant.  Bond  v.  GardDcr. 
4  Binn.  269. 

Although  the  banlcrupt  personally  is  released,  yet  the  debt  due  fnm 
the  land  remains  undischarged,  and  he  does  not  derive  from  the  sta!ui*= 
any  power  to  do  or  assert  anything  which  will  impair  a  mortgage  oih^T- 
wise  valid.  His  pcrsoual  discharge  does  not  free  him  from  an  estoiiii^l 
arising  from  a  covcuaut  in  the  mortgage.  If  the  mortgage  contains  a 
covenant  against  iucuml)rances,  the  debtor  is  estopped  from  setting  ur 
a  title  acquired  after  his  discharge  under  a  lien  existing  prior  to  tli* 
mortgage.  Bush  v.  Cooper,  18  How.  (Miss.)  82;  s.  c.  26  Miss.  599;  Stewar 
V.  Anderson,  10  Ala.  5<)4. 

A  discharge  under  the  bankruptcy  law  does  not  prevent  the  creili:«r 
from  proving  bis  del)t  in  a  procecillng  previously  commenced  und^r  a 
State  insolvent  law,  and  receiving  a  dividend  from  the  insolvent  estate-. 
Minot  v.  Thacher,  48  Mass.  348. 

Asa  discharge  extinguislies  the  debts,  the  trust  under  an  assignment  for 
the  benefit  of  creditors  Is  tliereby  terminated  unless  It  Is  made  to  app^^sr 
that  the  debts  sul•^•ive  tlie  discharge  and  are  to  be  paid  out  of  the  as- 
signed property.     Seymour  v.  Street,  5  Xeb.  85. 

New  Promise.— There  is  no  law  that  requires  a  promise  to  pay  a  d»b: 
discharged  by  proctHMliugs  In  l)anlvruptcy,  to  \ye  made  in  writing  to  l-? 
valid.  Therefore  sncli  a  promise  may  be  proved  l)y  parol,  and  wh-u 
proved  is  bindinjr.  Hanon  v.  I?ene<li(t,  44  Vt.  518:  Hill  v.  Bobbins,  '21 
:Mieh.  475:  s.  c.  1  Mich.  X.  P.  ?.(>5;  Apperson  v.  Stuart,  27  Ark.  Gll>:  HeDly 
V.  Lanier,  15  B.  K.  2Sn;  s.  e.  75  X.  C.  172. 

If  a  bankru])!  promise  tt)  pay  the  (lel)t  in  consideration  of  an  agreeuu-ni 
on  the  part  of  tlie  debtor  to  take  no  dividend  fnmi  tlie  estiite,  the  prt^uiise 
Is  l>iij(lintr  if  evei-ytiiiii^'  is  fair.     Kin^rston  v.  Wharton,  2  S.  &   II.  20^. 

The  l(\iral  oMi,i;atlon  of  tlie  bankrupt  is  by  force  of  positive  law  dis- 
charged, and  tlic  remedy  of  the  creditor  existing  at  the  time  the  disdiarj':' 
was  ^'ranted,  to  rerovcr  Ills  debt  by  suit,  is  l>aiTed.  But  the  debt  is  ib.** 
paid  l»y  tlie  disrliMruc  The  moral  obIi,L^'ltion  of  the  baid^riipt  to  pay  it 
remains.  IL  is  due  in  conscionce,  altliouixh  discharged  in  law.  and  tlJs 
moral  ol)li^^•ltion.  nniiinL-  \\i11i  a  subsequent  promise  hy  the  bankrupt  to 
pay  the  del>t.  ^ivcs  n  rJLiht  of  ar-linn.  l>nsenberry  v.  Hoyt,  10  H.  R,  'A\:\: 
s.  c.  ."".:;  X.  Y.  .VJl;  s.  r.  11  Abb.  Tr.  (X.  S.)  i:i2:  s.  c.  .'^0  X.  Y.  Siipr.  IM: 
Vntrs  V.  llnllinL:«^W(irih.  ."  II.  v^  .1.  l*b',;  :Maxim  v.  Morse.  S  Mass.  I'JT. 
Stcw;n-1  v.  Krcklfss.  'Jl  N.  J.  IL7:  Spo<uicr  v.  lUissell.  ."^0  Me.  451:  "Willia!!;- 
V.  Ilc.bl.iiis.  .;::  Mc  1M:  {"l.-ic  her  v.  Ncally.  L'n  X.  II.  4r4:  Ilerndon  v.  (nvc^.^. 
It;  Ahi.  l.'f,i:  r.lanc  v.  i;.-inks.  in  i:(,1>.  (Lm.)  115. 

The  i''Miiilvf.  i,y  \\l.i(l,  a  ilis'linrircd  debt  is  revived  intist  be  clear,  dis- 
tiFici.  .'1 11(1   iiiicqnix  (icjil.     There  nnisi  be  an  expression  by  the  debtor  of  a 
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clear  intention  to  bind  himself  to  the  payment  of  the  debt.  Allen  y. 
Ferguson,  0  B.  R.  481;  s.  e.  18  Wall.  1;  Fraley  v.  Kelly,  67  N.  C.  78; 
L/inton  y.  Stanton,  4  La.  An.  401;  Branch  Banls  y.  Boykin,  9  Ala.  320;  in  re 
Hazleton,  82  Leg.  Int  13. 

The  new  promise  must  be  distinct,  unambiguous  and  certain.  Stern  y. 
Nussbaum,  47  How.  Pr.  489;  s.  c.  5  Daly,  382. 

The  promise  must  be  express  in  contradistinction  to  a  promise  implied 
from  an  acknowledgment  of  the  justness  or  existence  of  the  debt.  Yox- 
theimer  y.  Keyser,  11  Penn.  364;  Pratt  y.  Russell,  61  Mass.  462;  Bennett 
y.  Eyerett,  3  R.  I.  152;  Homer  y.  Speed,  2  Pat.  &  H.  616;  Porter  v.  Porter, 
81  Me.  169. 

The  expression  of  an  intention  to  pay  the  debt  is  not  sufficient.  There 
must  be  a  promise  before  the  debtor  is  bound.  An  intention  is  but  the 
purpose  a  man  forms  in  his  own  mind;  a  promise  is  an  express  undertak- 
ing or  agreement  to  carry  that  purpose  into  effect  Allen  y.  Ferguson,  9 
B.  R.  481;  s.  c.  18  Wall.  1;  Dearing  y.  Moffltt,  6  Ala.  776;  Stewart  y.  Reck- 
less, 24  N.  J.  427;  Ohurch  y.  Winkley,  73  Mass.  460;  Yoxtheimer  y.  Keyser, 
11  Penn.  864. 

The  expression  of  an  intention  to  do  right  Is  not  sufficient  to  reyiye  the 
debt,  for  what  may  be  right  depends  on  many  circumstances.  The  prin- 
ciple is  impracticable  as  a  rule  of  action  to  be  administered  by  the  courts. 
Allen  y.  Ferguson,  9  B.  R.  481;  s.  c.  18  Wall.  1. 

There  is  no  precise  form  of  words  required.  The  true  test  is,  did  the 
party  mean  that  he  would  pay  the  amount  of  the  debt?  If  he  did,  and 
the  words  used  by  him  were  susceptible  of  no  other  construction,  then 
they  amount  in  law  to  an  express  promise.  Eyans  y.  Carey,  29  Ala.  99; 
Bennett  y.  Eyerett,  3  R^  I.  152. 

A  declaration  that  he  expects  to  pay  as  fast  as  he  can  pay  in  money 
is  the  expression  of  a  mere  hope,  without  any  words  of  promise  or  mani- 
festation of  the  intent  to  contract  an  obligation.  Bartlett  y.  Peck,  5  La. 
An.  669. 

If  the  words  spoken  amount  to  nothing  more  than  loose  declarations  or 
mere  admission,  or  the  mere  expression  of  the  obligation  in  foro  con- 
Bcientiae,  they  are  insufficient.  Bartlett  y.  Peck,  5  La.  An.  669;  Prewett 
y.  Caruthers,  20  Miss.  491;  Bennett  y.  Eyerett,  3  R.  I.  152. 

A  declaration  that  he  is  able  and  willing  to  pay  the  debt  amounts  to  en 
express  promise  to  pay.    Eyans  y.  Carey,  29  Ala.  99. 

As  a  promise  is  merely  eyidence  of  the  determination  of  the  mind  to 
do  a  particular  act,  there  is  no  reasonable  distinction  between  "  I  will 
pay "  and  "  I  intend  to  pay,"  on  the  happening  of  a  particular  eyent. 
Dearing  v.  Moffitt,  6  Ala.  776. 

To  proye  a  new  promise  it  is  not  necessary  to  show  that  the  word 
"promise"  was  used.  An  agreement  to  pay,  or  any  word  signifying  an 
intent  to  pay,  or  giying  assurance  that  he  would  pay,  is  sufficient  eyidence 
of  a  new  promise.    Harris  y.  Peck,  1  R.  I.  262. 

The  bankrupt  le  at  liberty  to  make  the  proposition  in  such  manner  as 
suits  his  own  purposes,  and  the  promise  must  be  taken  as  it  is  made.  If 
he  promises  to  pay  the  debt  by  giying  a  new  note,  this  can  not  be  oon- 
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stnied  BA  a  promise  to  pay  the  prior  note.  The  promise  is  to  make  at 
a  future  time  a  written  agreement  to  pay  the  debt,  and  his  liability  is  Dot 
fixed  until  the  new  note  is  given.    Porter  v.  Porter,  31  Ma  160. 

A  refusal  to  give  a  new  note  Is  not  inconsistent  with  an  express  prom- 
ise to  pay  the  existing  note.  Underwood  v.  Eastman,  18  N.  H.  582;  Pratt 
V.  Russell,  61  Mass.  462.     Vide  Homer  v.  Speed,  2  Pat.  &  H.  616. 

Partial  payments  on  a  debt  are  not  in  law  a  new  promise  to  pay  the  debt, 
nor  do  they  constitute  evidence  from  which  a  jury  may  infer  a  new  prom- 
ise to  pay  the  debt.  Starlc  v.  Stlnson,  23  N.  H.  259;  Viele  v.  Ogilvie.  2 
Greene,  326. 

The  mere  payment  of  the  interest  on  the  note  does  not  revive  the  debt. 
Cambridge  Institution  v.  Littlefleld,  60  Mass.  210. 

A  promise  to  settle  a  demand  which  is  Justly  due,  and  wholly  unpaid, 
can  mean  nothing  less  than  that  it  shall  be  paid.  StlUwell  v.  Coope.  4 
Denlo,  225. 

The  new  promise,  like  every  other  contract,  must  have  the  assent  of 
both  parties.     Samuel  v.  Cravens,  10  Arli.  380. 

The  fact  that  uo  time  was  fixed  when  the  payment  was  to  be  made 
does  not  affect  the  force  of  the  legal  obligation,  for  the  law  Itself  will  fix 
the  time.     Harris  v.  Veck.  1  K.  I.  2()2. 

It  Is  not  necessary  that  the  new  promise  shall  be  made  by  the  bank- 
rupt to  the  creditor  or  liis  authorized  agent.  It  may  be  made  to  a  thiiil 
person.  Haines  v.  Staufifer,  13  Penn.  541;  McKlnley  v.  O'Keson,  5  Penn. 
369;  Evaiis  v.  Carey.  20  Ala.  01);  Bennett  v.  Everett,  3  R.  I.  152;  Comfort 
V.  Eiseubeis,  11  Penn.  l.*^.     Contra.  Vuderwood  v.  Eastman,  18  N.  H.  5S2. 

In  determining  whether  the  words  amount  to  an  express  promise,  ibe 
fact  that  thoy  were  spoken  lo  a  tliird  person,  and  not  to  the  creditor  nor 
his  agent,  may  be  talxcn  into  consideration  with  the  other  facts  In  evi- 
dence, for  tlie  sense  of  tlie  words  may  best  appear  from  them,  and  tbe 
cause  and  occasion  of  speal<ing  them  considered  together.  Evans  v.  Carey. 
29  Ala.  99:  T*rewett  v.  Caruthers,  20  Miss.  491;  Honier  v.  Speeil,  2  Pat.  & 
H.  (;16. 

A  request  made  by  tlie  banl<rnpt  to  a  third  party,  out  of  the  presence 
of  tlie  creditor,  to  indorse  a  note  for  tlie  amount  which  he  owed  the  cred- 
itor, does  not  raise  n  presinnption  of  a  promise  to  pay  the  debt.  Bach  v. 
Cohn,  3  La.  An.  KH. 

The  new  promise  must  be  an  express  promise,  and  must  be  absolute  and 
unconditional.  If  llicre  is  anything  lilie  a  condition  in  the  promise,  it 
must  be  removed  l>y  testimony,  and  placed  on  the  footing  of  an  absolute 
uiidert.'ikiuL'.  to  entitle  the  creditor  to  a  recovery.  As  if  the  bauknipl 
should  sny  that  lie  wnuld  i)My  wlien  he  was  able,  the  creditor  must  show 
an  ahility  t(»  ]>;iy.  Vates  v.  IlellinLrsworth,  5  11.  &  J.  210;  Brown  v.  Col- 
lier, S  llumpli.  ."10:  M.Ms.in  v.  lluirliart,  9  B.  Mon.  480;  La  Tourretie  v. 
I'rice.  2S  Miss.  TnH;  Samuel  v.  Cravens,  10  Ark.  .TS(");  Sherman  v.  Hobart. 
2<;  Vt.  »'.(>:  Taylnr  v.  Xixnu.  4  Sueed,  .3.V2;  Ingerscdl  v.  Rhoades,  Hill  & 
I).   Sui.i».  .".71:  Appcrsnn  v.   Stuart.  117  Ark.  r»19. 

'J'lie  Mliiliiy  in  p.iy  must  !»•'  clearly  ])roven.  The  mere  opinion  of  wit- 
nesses that  a  party  lias  m»aus  sullicient  wherewith  to  discharge  the  debt 
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cftn  not  be  regrarded  as  sufficient  evidence.  The  jury  should  be  fully 
satisfied,  by  facts  proved  to  exist,  that  the  debtor  has  property  and 
means  which  enable  him  to  pay.    Mason  y.  Hughart,  0  B.  Mon.  480. 

If  the  promise  is  to  pay  when  he  Is  able,  the  debtor  may  defeat  ^he 
prima  facie  right  established  through  proof  that  he  owns  property,  by 
showing  that  the  payment  of  debts  contracted  honestly  and  in  -the  or- 
dinary course  of  his  business,  subsequent  to  his  discharge  will  exhaust 
his  estate.    Ecklar  y.  Galbraith,  16  A.  L.  Reg.  80. 

If  the  promise  is  to  pay  out  of  the  proceeds  of  certain  work,  the  plain- 
tiff must  prove  that  the  bankrupt  has  received  the  proceeds.  Dearing  v. 
Moffltt,  6  Ala.  776. 

There  is  no  distinction  between  a  promise  made  after  the  filing  of  the 
petition,  but  before  the  certificate,  and  one  made  after  it  Both  are 
equally  binding,  the  only  consideration  being  the  old  debt.  Horn  thai  v. 
McRae,  67  N.  C.  21;  Fraley  v.  Kelly,  67  N.  0.  78;  Donnell  v.  Swain, 
8  Penn.  L.  J.  393;  Corliss  v.  Shepherd,  38  Miss.  550;  Otis  v.  Oazlin,  31 
Me.  567;  Still  well  v.  Coope,  4  Denio,  225.  Contra,  Stebbins  v.  Sherman, 
1  Sandf.  510;  IngersoU  v.  Rhoades,  Hill  &  D.  Supp.  371. 

If  the  bankrupt,  after  the  filing  of  his  petition,  continues  to  deal  with 
a  creditor  whose  name  is  not  placed  upon  his  schedule,  and  makes  pay- 
ments without  directing  that  they  shall  be  applied  to  the  subsequent  pur- 
chases, they  will  be  applied  in  their  order  to  the  first  items  of  his  account 
Hill  V.  Robblns,  22  Mich.  475;  s.  c.  1  Mich.  N.  P.  305. 

If  the  action  is  against  a  firm,  the  new  promise  must  be  made  by  both 
partners.    Brelt  v.  Osner,  2  W.  N.  601. 

The  statute  of  limitations  only  commences  to  run  from  the  time  of  the 
new  promise.    Homer  v.  Speed,  2  Pat.  &  H.  616. 

A  State  law  requiring  the  new  promise  to  be  in  writing  is  valid,  al- 
though it  applies  to  a  promise  made  before  its  adoption,  for  it  prescribes 
the  kind  of  evidence  necessary  to  establish  a  fact,  and  regulates  the  rem- 
edy.   Klngley  v.  Cousins,  47  Me.  91. 

If  there  has  been  a  new  promise,  the  debt  may  be  enforced,  although 
it  was  proved  in  the  proceedings  in  bankruptcy.  Mason  v.  Hughart,  9 
B.  Mon.  480. 

The  benefit  of  the  new  promise  does  not  pass  to  the  indorsee  of  the  note 
to  whom  it  is  subsequently  indorsed,  for  the  new  promise  Is  not  nego- 
tiable. Wardwell  v.  Foster,  31  Me.  558;  White  v.  Gushing,  30  Me.  267; 
Walbrldge  v.  Harroon,  18  Vt.  448. 

A  new  promise  made  to  the  payee  of  a  negotiable  note  Is  a  promise  to 
pay  to  him  or  order,  according  to  Its  tenor,  and  will  inure  to  the  benefit 
of  a  subsequent  Indorsee.  Way  v.  Sperry,  60  Mass.  238;  Underwood  v. 
Eastman,  18  N.  H.  582. 

A  new  promise  to  pay  a  specialty  debt  does  not  revive  the  original  debt 
as  a  debt  by  specialty,  but  the  original  debt  is  merely  a  good  consideration 
for  the  new  promise.  Field's  Estate,  2  Rawle,  351;  Graham  v.  Hunt,  8 
B.  Mon.  7. 

If  the  debt  has  been  revived  by  a  new  promise,  an  action  of  debt  may 
be  ooaintained  on  a  judgment.    A  new  promise  places  the  debt  in  the 
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same  condition  as  it  was  before  the  discharge,  and  is  a  full  and  complete 
answer  to  the  discharge.    Otis  v.  Gazlin,  31  Me.  567;  Maxim  t.  Morse. 

8  Mass.  127. 

The  creditor  should  wait  until  the  proceedings  In  bankruptcy  are  fully 
closed,  for  the  promise  must  be  understood  as  meaning  only  to  pay  sjo 
much  as  may  remain  unpaid  after  exhausting  all  the  assets,  and  after  the 
assignee  has  fully  reported.     Mason  v.  Hughart,  9  B.  Mon.  480. 

Whether  the  debtor  has  made  a  new  promise  will  not  be  detemiined 
upon  conflicting  evidence  on  a  motion  for  leave  to  Issue  an  execution. 
Shuman  v.  Strauss,  10  B.  R.  300;  s.  c.  52  N.  Y.  404;  s.  c.  34  N.  Y.  Supr.  a 

When  the  bankinipt  has  promised  to  pay  the  debt  after  his  discharge, 
the  creditor  may  briug  his  action  ui)on  the  original  demand,  and  reply 
the  new  promise  in  avoidance  of  the  discharge  set  out  in  the  plea.  The 
discharge  bars  the  debt  sub  modo  only,  and  the  new  promise  operates  as 
a  waiver  of  the  defense  which  the  discbarge  gave.  Dusenbury  v.  Hoyt 
10  B.  K.  313;  s.  c.  53  N.  Y.  521;  s.  c.  14  Abb.  Pr.  (N.  S.)  132;  s.  c.  36  N.  Y. 
Supr.  1»4;  Maxim  v.  Morse,  8  Mass.  127.     Contra,  Egbert  v.  McMicbael, 

9  B.  Mon.  44;  Carson  v.  Osborn,  10  B.  Mon.  155. 

The  creditor  may,  if  he  so  elects,  ground  his  action  on  the  new  promise 
Instead  of  the  original  debt.     Horner  v.  Speed,  2  Pat.  &  H.  61G. 

If  the  declaration  is  based  on  a  new  promise,  it  need  not  set  forth  the 
original  consideration  for  the  debt  wliere  a  note  has  been  given  therefor. 
Egbert  v.  McMichael,  9  B.  Mon.  44. 

A  declaration  on  a  conditional  promise  need  not  state  in  what  the  de- 
fendant's ability  to  pay  consisted.     Horner  v.  Speed,  2  Pat.  &  H.  61G. 

A  conditional  promise  and  an  unconditional  promise  may  be  joined 
in  the  same  declaration.     Ibid. 

If  the  plaintiff  avers  an  absolute  and  unconditional  new  promise,  he 
can  not  prove  a  conditional  promise  by  the  bankrupt  to  pay  when  he  is 
able.     Egbert  v.  McMichael,  9  B.  Mon.  44. 

If  the  defendant,  after  a  demurrer  to  a  replication  of  a  new  promise 
has  been  overruled,  tiles  a  rejoinder,  this  is  a  waiver  or  withdrawal  of 
the  demurrer,  nnd  leaves  liiui  in  the  same  condition  as  he  would  have 
been  had  tlie  deunirrer  never  l)een  filed.  Carson  v.  Csborn,  10  B.  Mon. 
155. 

If  the  wor<ls  are  capable  of  being  construe<l  as  a  promise,  It  Is  for  the 
jury  to  detcruiine  wliether  the  bankrupt,  by  tlie  words,  Intended  to 
promise  to  jmy  tlie  debt.  Pratt  v.  Kussell,  Gl  Mass.  462;  Bennett  v. 
Everett,  3  U.  I.  ir.li. 

Wlure  tlie  evidence  is  conflictinsr.  it  is  for  the  jury  to  determine  whether 
tlje  promise  was  al)j<olute  or  conditional.  I^  Tourrette  v.  Price,  28  Miss, 
702. 

If  a  verdict  is  found  in  favor  of  the  plaintiff,  and  the  cause  of  action 
is  based  on  the  oriirinal  clebt  instead  of  the  new  promise,  the  verdict  will 
U(»r  authorize  the  court  to  enter  a  judgment  against  the  defendant.  Carson 
V.  r)sh<irn.  in  U.  Mnn.  ir.."i. 

If  tlie  plaintiff  avers  a  new  jjrouiise  to  a  plea  of  discharge  in  an  action 
ou  a  judgment,  and  the  defeudaui  rejoins,  judgment  will  be  entered  on 
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the  verdict,  although  the  defendant  moves  in  arrest  of  judgment.    Maxim 
T.  Morse,  8  Mass.  127. 

Plea  of  Discharge.— The  State  court  does  not  lose  jurisdiction  of  the 
person  of  the  defendant  by  his  being  adjudicated  a  bankrupt.  A  Judg- 
ment may  be  rendered  against  him  If  he  does  not  plead  his  discharge. 
A  discharge  will  not  avail  unless  it  is  pleaded.  Manwarring  v.  Kouns, 
35  Tex.  171;  Park  v.  Casey,  35  Tex.  536;  Fellows  v.  Hall,  3  McLean,  487; 
Stewart  v.  Green,  11  Paige,  535;  Freeman  v.  Warren,  3  Barb.  Ch.  635; 
Seymour  v.  Browning,  17  Ohio,  362;  Taylor  v.  Renn,  8  C.  L.  N.  410;  Horner 
V.  Spelman,  78  111.  206. 

A  discharge  should  be  pleaded  both  at  law  and  in  equity,  and  can  not 
be  taken  advantage  of  by  motion.    Fellows  v.  Hall,  3  McLean,  281. 

No  time  is  prescribed  within  which  a  discharge  must  be  pleaded.  If 
the  discharge  is  pleaded  in  the  proper  order,  and  at  the  proper  stage  of  the 
proceedings,  it  makes  no  difference  whether  the  time  is  long  or  short 
Pugh  V.  York,  74  N.  C.  383. 

The  court  in  its  discretion  may  allow  a  plea  of  a  discharge  although  a 
long  time  has  elapsed  since  it  was  obtained.  Falkner  v.  Hunt,  76  N.  G. 
202. 

If  the  defendant  becomes  bankrupt  while  the  action  is  pending,  he 
has  a  right  to  plead  his  discharge  as  soon  as  he  obtains  it.  National 
Bank  v.  Taylor,  120  Mass.  124. 

If  a  discharge  is  obtained  after  the  Institution  of  a  suit  to  which  it  would 
be  a  bar,  the  defendant,  on  motion,  will  be  allowed  to  plead  it  in  a  sup- 
plemental answer.    Lyon  v.  Isett,  34  N.  Y.  Supr.  41. 

An  application  for  leave  to  set  up  a  discharge  by  a  supplemental  an- 
swer is  addressed  to  the  discretion  of  the  court,  and  will  be  denied  when 
there  has  been  unreasonable  delay  in  making  it  Medbury  v.  Swan,  8 
B.  R.  637;  s.  c.  46  N.  Y.  200;  Barstow  v.  Hansen,  4  N.  Y.  Supr.  560;  s.  c. 
9  N.  Y.  Supr.  (Hun)  333. 

'  Leave  to  file  a  supplemental  answer  setting  up  the  discharge  must  be 
granted  unless  the  papers  show  a  case  in  which  *the  court  may  exercise 
a  discretion  as  to  granting  or  withholding  it.  Holyoke  v.  Adams,  13  B. 
R.  413;  s.  c.  50  N.  Y.  233. 

If  a  judgment  by  default  constitutes  a  lien  on  the  debtor*s  land,  and  Is 
permitted  to  stand  as  a  security  for  the  creditor's  claim  upon  leave  given 
to  the  defendant  to  answer,  a  supplemental  answer  setting  up  a  discharge 
will  not  be  allowed,  for  that  would  defeat  the  lien.  Barstow  v.  Hansen, 
4  N.  Y.  Supr.  569;  s.  c.  9  N.  Y.  Supr.  (Hun)  333. 

A  plea  of  a  discharge  can  not  defeat  an  action  to  set  aside  a  fraudulent 
conveyance  instituted  before  the  commencement  of  the  proceedings  in 
bankruptcy.    Phelps  v.  Ourts,  16  B.  R.  85. 

If  the  bankrupt  pleads  his  discharge  in  an  action  to  set  aside  a  fraudu- 
lent conveyance  instituted  before  the  commencement  of  the  proceedings 
in  bankruptcy,  no  personal  judgment  can  be  rendered  against  him.    Ibid. 

A  discharge  will  not  preclude  a  recovery  if  the  bankrupt  promised  to 
pay  the  debt  after  the  granting  thereof.  Classen  v.  Schoeneman,  16 
B.  R.  08. 
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A  discharge  is  a  matter  which  a  court  may  allow  to  be  set  up  by  an 
amendment  of  the  proceedings.    Richards  v.  Nixon,  20  Penn.  19. 

If  a  discharge  is  obtained  after  an  answer  in  equity  has  been  filed, 
special  leave  should  be  given  to  the  defendant  that  he  may  plead  it. 
Fellows  V.  Plall,  3  McLean,  281. 

When  a  discharge  is  obtained  after  the  pleadings  are  closed  in  a  suit 
in  equity,  it  is  usually  pleaded  as  a  defense  at  the  very  next  term  hap- 
pening after  the  last  continuance.  If  a  long  delay  afterward  intervenes, 
it  can  not  be  pleaded  unless  a  good  excuse  is  given  for  the  delay  and  on 
suitable  terms.  Doggett  v.  Emerson,  1  W.  &  M.  195;  Smith  v.  Babcock. 
2  W.  &  M.  24G. 

A  discharge  granted  after  the  commencement  of  the  suit  should  be 
pleaded  in  bar  of  Its  further  maintenance,  and  not  in  bar  generally. 
Kunsler  v.  Kohaus,  5  Hill,  317. 

If  the  discharge  is  obtained  after  pleas  have  been  filed,  it  should  be 
pleaded  puis  darrein  continuance  not  in  bar  of  the  action,  but  to  the 
further  prosecution  of  the  suit,  and  can  not  l>e  given  In  evidence  under 
the  other  pleas.    Corpening  v.  Grinnell,  10  Ired.  15. 

If  there  has  been  no  personal  service  of  the  writ  on  the  defendant, 
and  the  plea  Is  filed  at  the  first  term  at  which  he  appears,  it  need  not  lie 
pleaded  in  bar  of  tlie  further  maintenance  of  the  action,  for  when  the 
matter  of  the  plea  in  bar  of  the  further  maintenance  is,  in  the  first  in- 
stance, and  l^efore  any  other  plea  filed,  pleaded  in  bar.  It  need  not  l>e  al- 
leged to  l>e  puis  darrein  continuance.     Cutter  v.  Folsom,  17  N.  H.  139. 

A  plea  puis  darrein  continuance  need  not  state  the  time  when  the  de- 
fendant pleads.     Keeno  v.  Mould,  1(3  Ohio,  12. 

If  a  plea  of  a  discharge  in  baulcruptcy  is  put  in  as  a  plea  puis  darrein 
continuance,  the  court  may  set  it  aside  when  it  Is  manifestly  fraudulent 
and  against  the  justice  of  the  case.     Zollar  v.  Janvrin,  49  N.  II.  114. 

A  pica  of  a  discJiar^e  iniist  set  forth  a  copy  of  the  discharge.  Stoll  r. 
Wilson.  14  B.  K.  571;  s.  c.  38  N.  J.  1J)8. 

A  conii)laiut  {<e(1injr  4ip  a  discharge  is  suflicient,  although  it  does  nor 
set  fcjrtb  a  copy  thereof.     Hayes  v.  Ford.  15  B.  li.  509. 

A  ])lca  (if  a  discliar^^e  in  bankruptcy  is  sutllcient  if  it  sets  out  a  dis- 
cliar;;c  duly  autlicuticattMl.  Lathrop  v.  Stuart,  5  McLean,  107:  White 
v.  How.,  r>  McLean,  121)1:  McNeil  v.  Knott.  11  (4a.  142;  Rowan  v.  Hokn)Dib. 
10  Oliio.  4r,:\:  Downer  v.  Chaniberlin,  21  Vt.  414;  Keetl  v.  Vauj::hn,  10 
Mo.  447:  Morrison  v.  Woolson.  2:5  N.  11.  11;  Preston  v.  Simons.  1  Ricli. 
202:  Kccnc  v.   Mould.   U\  Ohio.  12. 

It  is  not.  necessary  Hint  tlie  plea  shall  set  out  the  proceedings  at  larp'. 
If  tljG  court  ji|»P'''HS  to  liave  had  jurisdiction  and  to  have  grante^l  ilie 
(lis<  hnrjic.  any  meie  error  in  tln'  course  of  its  proceedings  would  not  avail 
lo  (h'fent  the  ilisrh.irue.  If  tli(»  proceediniTH  were  set  forth  in  detail. 
luosi  (if  ilio  jiveiiiHiiis  riniM  unt  he  traversed,  as  that  wonhl  only  lead  to 
;ui  nnniaferial  issue.  It  is,  tlierefore,  only  necessary  to  set  forth  enoiii^h 
to  sliow  iii.-ii  iiic  (Miiiri  lia<l  Jui'isdi<-i ion  of  the  cast*  and  jrranted  the  dis- 
(  liaiu*'.  .Inliusnu  V.  I>all.  ir.  \.  II.  mv:  Morrison  v.  Woolson.  2.*?  N.  IL  11: 
MrCuriiiiek  v.   I'uk.-riirj:.   \  N.   V.  27r.:  Trice  v.  Brav.  21  N.  J.  13. 
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The  facts  to  be  stated  distinctly  in  a  plea  of  discharge  in  voluntary 
bankruptcy,  for  the  purpose  of  showing  the  jurisdiction  of  the  district 
court  to  grant  the  discharge,  are:  1st.  The  residence  of  the  defendant, 
or  the  place  where  he  carried  on  business.  2d.  The  existence  of  debts  to 
the  amount  of  $300.  3d.  That  the  defendant  presented  a  petition  to  the 
district  court  where  he  resided  or  carried  on  business,  and  that  the  peti- 
tion contains  what  the  act  required  that  it  should  contain.  If  the  plea 
shows  these  facts  the  presumption  is  thenceforward  in  favor  of  the 
regularity  of  the  proceedings.    McCormick  v.  Pickering,  4  N.  Y.  270. 

The  plea  should  set  forth  what  court'  entertained  the  case  and  granted 
the  discharge.    Mqrrifion  y.  Woolson,  29  N.  H.  510. 

It  is  not  sufficient  to  aver  that  the  defendant  was  a  bankrupt,  but  the 
plea  must  aver  that  he  owed  provable  debts.  Ooates  v.  Simmons,  4  Barb. 
403. 

The  plea  must  plead  the  discharge,  and  not  merely  a  decree  granting  a 
discharge.  Hayes  v.  Flowers,  25  Ml»s.  160.  Contra,  Vlele  v.  Blanchard, 
4  Greene,  290;  Magoon  v.  Warfleld,  3  Greene  (Iowa),  293. 

A  plea  of  the  commencement  of  proceedings  in  bankruptcy  which  does 
not  set  forth  a  discharge  is  bad.    Atkinson  v.  Fortinberry,  15  Miss.  302. 

Facts  which  are  necessary  to  confer  Jurisdiction  must  be  positively 
stated.  Hence  the  plea  must  allege  that  the  defendant  owed  debts  to  the 
requisite  amount,  not  that  he  filed  a  petition  setting  forth  that  he  owed 
such  debts.    Vamum  v.  Wheeler,  1  Denio,  331. 

The  plea  must  aver  that  the  defendant  resided  or  carried  on  business  in 
the  district  where  the  petition  was  filed  at  the  time  of  the  filing  thereof. 
Johnson  v.  Ball,  15  N.  H.  407;  Loring  v.  Kendall,  67  Mass.  305. 

The  plea  must  allege  that  the  defendant  applied  to  the  district  court 
by  petition  setting  forth  the  list  of  his  creditors  and  inventory  of  his 
assets  as  required  by  law.    Cutter  v.  Folsom,  17  N.  H.  139. 

The  plea  of  a  discharge  in  involuntary  bankruptcy  need  not  aver  the 
existence  of  the  facts  upon  which  the  creditors  were  authorized  to  file  the 
petition.  An  averment  in  general  terms  that  the  defendant  had  become 
a  bankrupt  is  sufficient.    Stephens  v.  Ely,  6  Hill,  607. 

The  plea  must  allege  that  the  discharge  was  granted  by  the  court  and 
not  the  judge.    Sackett  v.  Andross,  5  Hill,  327. 

It  is  not  necessary  to  set  out  all  the  steps  which  were  taken  in  obtaining 
the  discharge,  but  it  is  necessary  to  show  that  the  court  acquired  Juris- 
diction to  grant  it.  It  is  not  enough  jto  say  in  general  terms  that  the 
court  had  Jurisdiction,  but  the  facts  on  which  Jurisdiction  depends  must 
be  specially  set  forth.  Sackett  v.  Andross,  5  Hill,  327;  Stow  v.  Parks, 
1  Chand.  60;  Stoll  v.  Wilson,  14  B.  R.  571;  s.  c.  38  N.  J.  198. 

The  plea  need  not  aver  that  the  court  granting  the  discharge  had  Juris- 
diction to  entertain  the  proceedings.    Lathrop  v.  Stuart,  5  McLean,  167. 

No  direct  and  formal  admission  of  the  cause  of  action  is  necessary  in 
a  plea  of  a  discharge.  It  is  enough  that  the  cause  of  action  is  not  denied, 
for  not  being  denied  it  Is  In  law  admitted.  A  plea  which  says  that  *'  the 
supposed  cause  of  action,  if  any  there  was,"  is  sufficient.  Morrison  v. 
Woolson,  23  N.  H.  11. 
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The  plea  must  aver  that  the  claim  in  suit  was  a  provable  debt.  Hayes 
V.  Flowers,  25  Miss.  169;  Sackett  v.  Andross,  5  Hill,  327. 

If  the  plea  avera  that  the  debt  which  is  the  cause  of  action  was  dut> 
and  owing  at  the  time  of  the  commencement  of  the  proceedings  in  baui^- 
ruptcy,  it  need  not  aver  that  the  debt  was  provable.  Morrison  v.  Woolson. 
23  N.  H.  11. 

The  plea  need  not  allege  that  the  debt  was  provable  where  the  debi 
alleged  in  the  declaration  is  prima  facie  provable.  If  there  is  any  pe- 
culiarity w^hich  exempts  the  debt  from  the  operation  of  the  discharge,  th^* 
plaintiff  must  set  it  forth  in  his  replicatlom  Cutter  v.  Folsom,  17  N.  H. 
139. 

The  plea  of  a  discharge  in  an  action  upon  a  ball  bond  should  aver  the 
date  of  the  linal  dividend  of  the  bani^rupt's  assets,  and  that  the  liability 
was  fixed  before  that  time.    Houston  v.  State,  34  Tex.  542. 

When  the  plea  consists  of  matter  of  fact  as  well  as  matter  of  record, 
it  should  conclude  with  an  ordinary  verification.  Price  v.  Bray,  21  N.  J. 
13;  Kirby  v.  Garrison,  21  N.  J.  170;  Downer  v.  Chamberlin,  21  Vt.  414; 
Preston  v.  Simons,  1  Rich.  2G2. 

The  defendant  may  conform  to  the  practice  of  the  State  court,  and 
plead  the  general  issue,  and  give  notice  of  his  discharge  where  that  mo^le 
of  pleading  is  allowed.  Campbell  v.  Perliins,  8  N.  Y.  430;  s.  c.  5  Barb. 
699. 

The  plea  of  a  discharge  in  bankruptcy  introduces  new  matter  in  con- 
fession and  avoidance  of  the  plaintiff's  claim,  and  ought  to  conclude  with 
a  verification.  The  plaintiff  can  then  reply,  and  if  the  defendant  thinks 
the  replication  sets  up  matter  inadmissible  under  the  bankruptcy  act.  he 
can  raise  the  quest iou  by  a  demurrer.  Mayer  v.  Gimbel,  30  Leg.  Int.  5; 
Stoll  V.  Wilson,  14  B.  K.  571;  s.  c.  38  N.  J.  198. 

A  garnishee  can  not  plead  the  discharge  of  the  defendant.  Frazier  v. 
Banks,  11  La.  An.  31. 

If  the  bankrupt  joins  with  his  sureties  in  pleading  his  discharge,  if  the 
I)lea  is  insufficient  for  them  it  is  bad  for  all.  Dyer  v.  Cleveland,  18  Vt, 
241;  Hall  v.  Fowler,  (i  Hill,  ('.SO. 

A  defective  pU'a  of  a  discharge  in  bankruptcy  may  be  amended.  Stoll 
V.  Wilson.  14  B.  K,  571;  s.  c.  ;i8  N.  J.  198. 

A  defective  plea  may  be  doomed  to  be  cured  by  a  replication  and  a 
verdict.     Dressor  v.  l^rooks,  3  Bar]>.  429. 

If  the  bankrupt  is  suod  jointly  with  others  upon  a  joint  contract,  and 
pleads  his  (lischaf^ro.  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him. 
and  prosoouto  tlio  suit  airaiust  the  others.     Coburn  v.  Ware,  2,j  Me.  3^>o. 

AVhcre  tlie  (liscliar.L^'  is  ol)taincd  before  the  action  is  commentN^d,  the 
plaintiff  can  not  discontinue  without  the  paj;ment  of  costs.  Camp  v. 
(;iIT(.rd,  7  Hill.  HID. 

If  tho  (li'fcntlaut  pU^ads  liis  discharge  to  a  pending  action,  tlie  plaintiff, 
inidcr  tlic  laws  of  Massacliusetts,  should  be  allowed  to  discontinue  solely 
on  tlic  jrrouiKls  of  the  (lis<liari;c;  or  if  the  defendant  insists  on  going  to 
Trial,  lie  slionid  lie  required  to  waive  his  discharge  and  to  proc*eed  on  his 
other  grouuds  of  defense.    CJoward  v.  Dunbar,  58  Mass.  500. 
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I>«mnrr«r.— If  the  plea  puis  darrein  continuance  is  filed,  -with  leave 
of  the  court,  it  will  not  be  held  bad  on  demurrer,  although  the  matter 
of  the  plea  arose  before  the  last  continuance.  Keene  y.  Mould,  16  Ohio, 
12. 

When  a  demurrer  to  a  plea  of  a  discharge  is  sustained,  the  Judgment 
should  be  respondeat  ouster.    Hayes  y.  Flowers,  25  Miss.  109. 

The  suggestion  of  the  pendency  of  the  proceedings  in  bankruptcy  sus- 
pends the  cause  until  the  final  action  of  the  banlcruptcy  court  granting  or 
denying  a  final  discharge.  If  a  demurrer  to  a  plea  of  a  discharge  subse- 
quently entered  is  sustained,  the  discharge  is  virtually  out  of  the  case, 
and  tlie  cause  again  stands  suspended  upon  the  suggestion  of  pending 
proceedings  in  banlcruptcy,  and  the  entry  of  a  personal  Judgment  against 
the  banlcrupt  is  irregular.    Gibson  v.  Green,  45  Miss.  209. 

Bepllcation.— A  replication  admits  the  genuineness  of  the  discharge. 
Payne  y.  Able,  4  B.  R.  220;  a  c.  7  Bush,  344. 

If  the  debt  is  excepted  from  the  operation  of  the  discharge,  the  better 
practice  is  to  declare  as  if  there  were  no  anticipation  of  a  plea  of  a  dis- 
charge, and  when  the  plea  is  put  in,  to  reply  to  the  facts  to  avoid  its 
effect    Jacobson  y.  Home,  52  Miss.  185;  Brown  y.  Broach,  52  Miss.  536. 

If  the  plaintiff  seelcs  to  avoid  the  discharge,  on  the  ground  that  the 
debt  sued  upon  was  of  a  fiduciary  character,  he  should  allege  that  fact 
in  his  replication  to  the  plea.  Stow  v.  Paries,  1  Ghand.  00;  Rowan  v.  Hol- 
comb,  16  Ohio,  463;  Dick  v.  Powell,  2  Swan,  032;  Cutter  v.  Folsom,  17 
N.  H.  139;  McCabe  v.  Cooney,  2  Sandf.  Ch.  314.  Contra,  Sackett  v.  An- 
droes,  5  HUl,  327;  Maples  v.  Bumside,  1  Denio,  332;  Frost  v.  Tibbetts, 
80  Me.  188;  Sorden  v.  Gate  wood,  1  Ind.  107;  Bivens  v.  Newcomb,  2  Ind.  98. 

If  the  plea  omits  to  aver  the  filing  of  a  petition  in  bankruptcy,  the  defect 
is  waived  by  a  replication.    Price  v.  Bray,  21  N.  J.  13. 

When  the  plaintiff  replies  that  the  district  court  had  no  Jurisdiction  to 
grant  the  discharge,  because  the  bankrupt  did  not  at  the  time  reside  or 
carry  on  business  within  the  district,  and  issue  is  joined  thereon,  parol 
evidence  is  not  admissible  to  contradict  the  record,  if  that  shows  that  the 
court  had  Jurisdiction.  Lathrop  v.  Stewart,  6  McLean,  630;  Reed  v. 
Vaughan,  15  Mo.  137.    Vide  Stiles  v.  Lay,  9  Ala,  795. 

The  plaintiff  can  not  aver  that  the  defendant  did  not  become  a  bank- 
rupt, or  that  he  did  not  comply  with  all  the  requisites  of  the  statuic,  or 
that  he  did  not  obtain  a  discharge.  He  may  reply  nul  tiel  record;  or  if 
he  can  not  safely  deny  the  record,  he  may  plead  that  the  cause  of  action 
has  accrued  since  the  commencement  of  the  proceedings  in  bankruptcy, 
or  a  new  promise.    Price  v.  Bray.  21  N.  J.  13. 

If  there  is  any  matter  which  renders  the  discharge  Invalid,  or  takes  the 
case  out  of  its  operation,  the  plaintiff  may  set  it  forth  in  the  replication. 
Johnson  v.  Ball,  15  N.  H.  407. 

A  replication  in  confession  and  avoidance  admits  every  fact  substan- 
tially set  forth  in  the  plea  in  bar;  and  if  the  discharge  is  substantially 
set  forth  in  the  plea,  there  can  not,  after  a  verdict,  be  a  Judgment  non 
obstante  veredicto,  or  a  repleader.    Jenkins  v.  Stanley,  10  Mass.  226. 
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A  replication  which  sets  forth  several  distlDCt  allegations,  each  of 
which  standing  alone  would  be  a  sufficient  answer  to  the  plea,  is  bail, 
for  duplicity.  McNulty  t.  Frame,  1  Sandf.  128;  Downer  v.  Rowell,  35 
Vt.  897. 

Evidence.—  Parol  testimony  is  not  admissible  to  prove  a  dischar^ 
without  sufficient  excuse  for  the  nonproduction  of  the  certificate,  for  the 
certificate  is  the  best  evidence  of  the  discharge.  Began  v.  Kegan,  72 
N.  C.  195. 

The  validity  of  a  discharge  will  not  be  determined  on  affidavits,  bat 
the  allegations  of  the  parties  must  be  tried  in  a  more  formal  way.  Bangs 
V.  Strong,  1  Denio,  G19. 

A  discrepancy  of  dates  In  a  certificate  of  discharge  is  no  reason  for 
e]i;cluding  the  record,  where  that  is  obviously  a  clerical  error  and  time  is 
immaterial.    Pennell  v.  Percival,  13  Penn.  197. 

It  is  not  necessary  to  prove  the  proceedings  in  the  district  court  pre- 
liminary to  the  granting  of  the  discharge,  for  the  certificate  is  conclusive. 
Thompson  v.  Wiley,  34  Me.  194. 

The  eertifleate  itself  Is  competent  evidence  of  the  fact  of  bankruptcy, 
without  the  prwluetion  of  the  whole  record.  Boas  v.  Hetzel,  3  Penn.  21«8; 
Morse  v.  Cloyes,  11  Barb.  100;  Pennell  v.  Percival,  13  Penn.  197;  Strader 
v.  Lloyd,  1  West.  L.  J.  390. 

The  certific*ate  of  discharge  is  admissible  in  evidence,  although  the  plain- 
tiff produces  a  full  record  of  the  proceedings,  which  does  not  contain  any 
discharge,  for  the  cleric  may  have  neglected  to  make  the  entry  of  the 
final  discliarge.     King  v.  Dietz,  12  Penn.  loO. 

If  the  certificate  of  discharge  is  to  be  used  in  another  State,  it  sliould 
be  authenticated  by  the  seal  of  the  court,  the  attestation  of  the  clerk,  and 
ihe  certificate  of  the  judge  that  the  attestation  is  in  due  form.  Tappan  v. 
Norvell.  3  Sneinl.  570. 

If  the  clerk  merely  sigus  the  certificate,  without  stating  that  the  st^al 
is  the  seal  of  the  court,  parol  evid^nice  is  admissible  to  prove  that  fact. 
Mason  v.  Lawrason,  1  Cranch  C.  C.  100. 

The  authciiticatlou  by  the  jud^e  must  certify  that  the  clerk  at  the  time 
of  the  ccrtiticatc  was  the  clerk  of  the  district  court,  as  well  as  that  the 
exemplilicatiuu  is  in  due  form  of  law.     Peuuell  v.  Percival,  13  Penn.  197. 

A  certified  copy  of  a  discliarj^e  jrrantcd  bj'  a  district  court  in  another 
State  is  \Mt  admissildi^  iu  evidence  without  an  authentication  of  the  clerk^s 
certificate  ]>y  tlie  jiidi;t'.  l)orsey  v.  Maiuy,  18  Miss.  298;  Heard  v.  Patton, 
27  La.  An.  542. 

A  coi)y  of  tlie  em  ire  and  full  record  of  the  proceedings  is  competent 
evidence  of  tl>c  disrliaruc.  Tlie  law  prescribes  no  particular  form  in 
^vhi^ll  tlie  ccrtilicMic  of  tlie  cirrk  shall  be  made,  aud  the  part  of  the  rec- 
(•rd  not  absolutely  reiiuircd  i^  only  ?<uri»lusage.     Tompkins  v.  Bennett,  3 

Tv\.  :;»;. 

If  a  (■oi)y  of  tln'  dis(linr.i:-e  is  i)rodnced,  it  will  be  presumed  that  the 
notice  by  piildicniion  was  duly  uivon.     .loues  v.  Knox.  51  Ala.  307. 

if  iLo  ro|)li('aii<)n  nuM-oly  denies  iliat  tlie  discharge  was  granted  iu  mau- 
ner  and  funu  as  alleucd  in  the  plea,  tlie  defendant,  upon  the  productiou 
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of  a  duly  certified  copy  thereof,  is  entitled  to  a  verdict,  and  neither  the 
judge  nor  the  Jury  can  pass  upon  or  decide  as  to  the  effect  to  be  given 
to  it    Dresser  v.  Broolss,  3  Barb.  429. 

An  objection  that  the  clerk  did  not  certify  that  he  had  compared  the 
copy  with  the  original,  and  that  it  was  a  correct  transcript  therefrom, 
and  of  the  whole  original,  and  that  the  seal  was  not  impressed  on  wax, 
wafer,  or  other  substance,  if  overruled  at  the  trial,  may  be  obviated  on  a 
motion  for  a  new  trial  by  the  production  of  a  copy  duly  authenticated  in 
the  precise  form  required  by  the  objection.    Ibid. 

A  duly  certified  copy  of  a  discharge  is  admissible  In  evidence,  in  an 
action  to  recover  a  debt,  although  the  creditor  was  not  notified  of  the 
proceedings  in  bankruptcy,  for  the  court  in  the  absence  of  proof  can  not 
presume  that  it  does  not  operate  to  discharge  the  debt.  Thornburgh  v. 
Madren,  33  Iowa,  380. 

The  plea  of  bankruptcy  must  be  supported  by  proper  evidence.  Owens 
V.  Grimsley,  44  Ala.  359. 

The  production  of  a  certificate  of  discharge  will  not  authorize  the  court 
to  dismiss  the  suit.  This  plea  in  bar  is  not  different  from  any  other  plea. 
The  fact  of  discharge  is  a  matter  to  go  to  the  Jury,  Just  like  any  other  fact. 
Austin  V.  Markham,  10  B.  R.  &4S;  &  c.  44  Ga.  161. 

The  burden  of  maintaining  that  the  debt  was  provable,  is  on  the  bank- 
rupt If  it  does  not  clearly  appear  when  the  petition  was  filed,  that  fact 
may  be  left  to  the  Jury.    Clement  v.  Hayden,  4  Penn.  138. 

When  the  discharge  is  given  in  evidence  without  being  pleaded,  Juris- 
diction to  grant  it  is  presumed  until  the  contrary  appears.  Rucknam  v. 
Cowell,  1  N.  Y.  505. 

Practice  in  Appellate  Tribunals.—  If  a  party  in  whose  favor  Judgment 
was  rendered  in  the  sul>ordlnate  court  is  declared  bankrupt,  and  obtains 
a  discharge  before  the  Judgment  is  reversed  in  the  appellate  court,  a 
decree  may  be  entered  upon  the  reversal,  that  no  execution  shall  Issue 
upon  the  Judgment  without  a  previous  order  to  that  effect  made  by  the 
subordinate  court,  after  reasonable  notice  to  the  party  to  appear  and 
show  cause,  if  any  he  (*an,  against  it  Exchange  Bank  v.  Knox,  19  Gratt 
789. 

When  a  iiarty  against  whom  a  Judgment  has  been  rendered,  takes  an 
appeal,  and  gives  bond  with  surety  to  pay  such  Judgment  as  may  be  en- 
tered in  the  appellate  court,  where  the  case  is  brought  up  for  a  new  trial 
before  a  special  jur3%  and  after  appeal  is  taken  is  adjudged  a  bankrupt, 
and  duly  obtains  a  discharge,  he  may  plead  such  discharge  in  the  appel- 
late court,  and  the  suit  will  not  be  allowed  to  proceed  to  Judgment  to 
bind  the  surety.  The  contract  of  the  surety  was  to  pay  the  Judgment 
that  might  be  entered.  But  as  no  Judgment  could  be  rendered  against 
his  principal,  no  liability  attached  to  him.  He  complied  with  the  con- 
tract and  his  liability  was  terminated.  Odell  v.  Wootten,  4  B.  R.  183; 
s.  c.  38  (;a.  225. 

An  appellate  court  can  not  entertain  a  petition  to  set  aside  a  Judgment 
rendered  by  it  after  the  granting?  of  the  discharge  in  bankruptcy.  If  it 
were  to  entertain  it,  the  opposite  party  would  have  the  right  to  controvert 
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the  facts  stated  therein.  This  mlgtat  result  lo  Issues  ol  fact  and  ol  lav 
which  would  c-oustitute  a  new  lawsuit.  None  but  a  court  witb  originai 
Jurisdiction  could  try  aud  determlue  this  issue.  Biggs  v.  White,  4  Ilpisii. 
COS. 

The  baDkrupTcy  of  the  plaintiff  or  defendant,  after  the  Judgmeui  or 
decree  of  an  luft-rlor  court,  eun  not  be  made  available  lu  the  appellnie 
court  by  a  plea  lu  abatement,  although  the  bankruptcy  may  have  «- 
curred  aud  the  discharge  have  beeu  granted  before  the  flllug  of  the  nvot'\ 
for  «Tlt  of  error.     Ixiugley  v.  Swayne,  4  Helsk.  506.  note. 

A  certificate  of  discharge  Is  a  bar  lo  further  proceedings  In  ao  appellate 
court  to  obtalu  a  reversal  of  a  Juilgineut  rendered  tu  favor  of  the  bant- 
rupt.  who  Is  defeudaut  in  the  case.    Foi  v.  A\'eed,  21  La.  Au,  58. 

If  a  judRuipul  ou  which  on  appeal  Is  peudlug  Is  proved,  the  appellai^ 
court  may  oriler  ihnt  the  appellant  be  diseharged  therefrom.  Haggen; 
T.  Morrison,  01>  Mo.  .^2■^, 

The  appi'lliite  coiirt,  after  a  discharge,  cnu  render  no  Judgment  in  a 
case  except  that  of  dlanilsail.     Viosca  v.  Weed.  22  La.  An.  218. 

The  suggestion  of  the  liisfharge  of  the  defendant  wblle  his  appeal  is 
penilltig.  ciiu  liiive  tio  effect  lu.  the  ii[)|)ellali'  (.'nurt.  The  remedy  Is  by  a 
motion  frir  a  jieiin'ttuil  stay  nf  execution.     Cornell  r.  Dakln,  38  N.  T.  iVL 

If  a  dlschnrgc  Is  obtiilned  after  rendition  of  the  Judicweut  lu  the  sul»r- 
illnate  court,  the  apiielliile  iwurt  may  In  Its  discretion  reverse  the  JuJ^- 
meni  pro  riirmn,  in  order  to  euable  (he  defeudaut  to  plead  his  discbnr.'''- 
Bnnk  v.  Oulon,  Ifi  Vt.  -170. 

If  ihe  defendant  iig.iiiist  wIidui  a  Judgment  has  been  rendered,  obtaliu 
a  diBcliarRe  l«-t\vii'n  llie  Jiruiinjent  of  the  lauae  In  the  appellate  inurl.  aiul 
the  decision  allirniiiig  the  jnilguieul.  Ilie  appellate  court  ou  ii]i|ilUaii'in 
will  uriler  ri  priiivtiial  si:iy  of  executiiiu.     r'Hrk«  v.  Goodwin.   1    Midi.  Tm. 

When'  thi'  party  ufiiilnsl  whom  a  judgment  has  beeu  reudt'ivd,  u«- 
tei'ts  lo  inform  Ills  attorney  that  he  has  obtaineil  a  discharge.  Iie<'aiiri' 
lie  snpposi's  tliiit  Ills  dierlnii'gi-  is  it  sulHelent  protection,  and  the  attortu-.r 
brlritrs  Ilic  I'asi'  to  a  licirin^'  in  the  apjiellate  cottit  without  setting  up  tlie 
ilisi'lini'ge,  the  iippelliitc  I'liiiit  »n  motiou  will  t;rant  a  pen>etual  star  of 
(■\.tiiiIipu.     ILisuviili  V,  n.-iii;.'.  ■!  Pmii:.  Xil. 

If  I'll  iipl'eal   llii'  vi'vdlci   \s  si>t  iislile.  the  ilefemlant   may  plead  liis  <ll» 

<'hiiL-t;i'   when   the   is'isc   i>  r iinded   li>  the   (^iilKiriiiuate   eiiiirt.     Minol  v. 

Hrh'U.'tt.   -Ill   :M.'ifls.   Ml. 

.\    ii,,ii    ii.  ill^r-nliiiii"    s>illii.iii    ci,>ia    win    [:■    L.'ranii'.J.    nltli.ii)-:ii   iln' 


li,.  T.laimllT  iu  ivvlew.  under  the  laws  of 
r  .iiid>;m..ut  is  otitainp.1  by  pleading  a  dis- 
ion  of  the  judgment.     Foster  v.  Ilinckle/- 
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When  Judgment  has  been  rendered  against  the  plaintiff,  he  can  not 
have  leave  to  discontinue  without  costs  on  the  bankruptcy  of  the  defend- 
ant, although  a  writ  of  error  is  pending.  He  can  only  discontinue  on 
the  reversal  of  the  Judgment    Sandford  v.  Sinclair,  6  Hill,  248. 

Act  of  1898^  Ch.  3,  §  15.  Discharges,  when  Bevoked. —  (a) 
The  judge  may,  upon  the  application  of  parties  in  interest  who  have 
not  been  guilty  of  undue  laches,  filed  at  any  time  within  one  year 
after  a  discharge  shall  have  been  granted,  revoke  it  upon  a  trial  if 
it  shall  be  made  to  appear  that  it  was  obtained  through  the  fraud 
of  the  bankrupt,  and  that  the  knowledge  of  the  fraud  has  come  to 
the  petitioners  since  the  granting  of  the  discharge,  and  that  the 
actual  facts  did  not  warrant  the  discharge. 

Act  of  1867,  §  5120.  Any  creditor  of  a  bankrupt,  whose  debt  was 
proved  or  provable  against  the  estate  in  bankruptcy,  who  desires  to 
contest  the  validity  of  the  discharge  on  the  ground  that  it  was  fraud- 
ulently obtained,  may,  at  any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it  to  annul  the  same. 
The  application  shall  be  in  writing,  and  shall  specify  which,  in 
particular,  of  the  several  acts  mentioned  in  section  fifty-one  hundred 
and  ten  it  is  intended  to  prove  against  the  bankrupt,  and  set  forth 
the  grounds  of  avoidance;  and  no  evidence  shall  be  admitted  as  to 
any  other  of  such  acts;  but  the  application  shall  be  subject  to  amend- 
ment at  the  discretion  of  the  court.  The  court  shall  cause  reasonable 
notice  of  the  application  to  be  given  to  the  bankrupt,  and  order  him 
to  appear  and  answer  the  same,  within  such  time  as  to  the  court 
shall  seem  proper.  If,  upon  the  hearing  of  the  parties,  the  court 
finds  that  the  fraudulent  acts,  or  any  of  them,  set  forth  by  the  cred- 
itor against  the  bankrupt,  are  proved,  and  that  the  creditor 
had  no  knowledge  of  the  same  until  after  the  granting  of  the 
discharge,  judgment  shall  be  given  in  favor  of  the  creditor,  and  the 
discharge  of  the  bankrupt  shall  be  annulled.  But  if  the  court  finds 
that  the  fraudulent  acts  and  all  of  them  so  set  forth  are  not  proved, 
or  that  they  were  known  to  the  creditor  before  the  granting  of  the 
discharge,  judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and 
the  validity  of  his  discharge  shall  not  be  affected  by  the  proceedings. 

Statute  revised  —  March  2,  1867,  ch.  17G.  $  34,  14  Slat.  533.  Prior  Stat- 
utes—April 4.  1800,  oh.  la  §  34,  2  Stat.  30;  Aug.  19,  1841,  ch.  9,  §  4,  5 
Btat.  443. 

There  can  bo  no  legal  fraud  in  a  banlvrupt^s  procuring  an  adjudication 
on  Involuntary  proceedings  unless  it   bo  followed  by  a  discharge  that 
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could  not  be  had  on  voluntary  proceedings.    In  re  E.  Ii.  Matot  &  Co..  16 
B.  R.  485. 

Discharge  obtained  by  fraud  will  be  vacated.  A  decree  annulling  a 
discharge  can  not  be  set  aside  except  upon  due  notice  to  the  parties  to  be 
affected  thereby.    In  re  Augenstein,  16  B.  R.  252. 

Discharge  can  not  be  impeached  oollaterally  for  fraud  in  preventing 
notice  to  creditors  of  pendency  of  proceedings,  nor  for  the  fact  that  the 
bankrupt,  before  proceedings  in  bankruptcy  commenced,  fraudulently  re- 
moved his  proi)erty  out  wf  the  Jurisdiction  with  intent  to  defraud  his 
creditors.     Howland  v.  Carson,  10  B.  R.  372. 

Ignorance  of  fact  that  a  discharge  has  been  granted,  no  excuse  for 
delay  in  making  an  application  to  set  it  aside.  In  re  Buchstein,  17  B. 
R.  1. 

Where  proceedings  for  review  are  not  taken  within  the  time  prescribed, 
and  the  bankrupt  has  in  the  meantime  acted  upon  his  discharge,  it  will 
not  be  set  aside  for  purpose  of  having  a  trial  upon  specifications  filed  in 
opposition  to  the  discliarge  which  had  b?en  overlooked.    Ibid. 

District  court  which  granted  a  discharge  alone  has  Jurisdiction  of  a 
proceeding  to  annul  it.     Nicholas  v.  Murray,  18  B.  R.  4G9. 

The  authority  to  set  aside  and  annul  a  discharge  in  bankruptcy  con- 
ferred upou  tlic  r\Hlenil  courts  by  this  section  is  incompatible  with   tlie 
exercise  of  tlie  same  power  by  a  State  court;  and  the  former  is   para- 
mount.    A  discharge  duly  granted,  when  pleaded  In  bar  to  the   furtlier 
maiuteuanee  of  an  action  for  a  prior  indebtedness,  can  not  be  impoaclusi 
in  a  State  court,  for  any  cause  which  would  have  prevented  the  grantinix 
of  it  under  section  Tilio.  or  lK»eu  sntficient  ground  for  annulling  it  ihhIit 
this  section.     Proeeedinjrs  in  bankruptcy  are  statutory  proceedingSL     The 
powers  exercised  and  tlie  remedies  provided  in  bankruptcy  are  given   by 
statute.     Tlie  inipeac.liiiiir  tribunal   is  specitied.  and   this  designation.   a«*- 
cordin^'  to  well-establisluMl  principles  of  inten)retation,  forms  a  part  of  tlie 
remedy,    and   excludes  all    ((thers.     The   authority   of   Congress   over   ih-^ 
subject  of  lianivniptcics  Ikmiijx  paramount  to  State  authority,  where  it  has" 
provided  a  iiuMle  of  dealinir  with  a  l>ankrnpt's  estate,  that  mode  ouly  oan 
be  i)ursiicd:  aii<l   it    would  bo  an  infringement  of  the  paramount  law,    if 
State   conrts   should    adoi)t    anoilu^r   and    a    different    moile.     There    is    no 
distinction    Itctwceii    actions    broiiirlit    before    the    debtor   iK»titions    to    b-^ 
adjudired   a   liaiikrupt,   and    iliose   bronirlit   afterward.     The  authority   of 
Conjxress   over   tlie   siilijocl-niattcr   is   the   same   in   l>oth   cases.     Corey   v. 
Rililey,   4   V>.    IJ.   ."o:;;   s.   c.   .~iT   Me.   <J1»:    Parker  v.   Atwood,   .V2   N.   H.    IM: 
Gates  v.  Palish.  47  Ala.  ir»7:  Ocean  National  Bank  v.  Olcott,  4i>  N.  Y.  12: 
AVay    V.    Howe,    \    W.   P.   OTT:   s.    c.   ins   Mass.   r»0l2;   Alston   v.    Robin«>tT.    5> 
1*..   U.   74:  s.  c.  ::T  'i'cx.  r.C:   lludson  v.   Pinirham.  S  R.  R.  41U;  s.  e.   i^  I-. 
T.    P.   :;"J<'.:   s.   <•.    VJ   A.    L.    llcu.   r.:;?:    iMisenbm-y   v.   Iloyt.   10   R.   R.   "bS: 
II   AM».   Pr.  iX.  S.>   l.'.i':  s.  c.  r.::  X.  Y.  .VJI :  s.  e.  'M\  X.  Y.  Supr.  04:  Ibvd 
V.  Piillinutnii.   11    P..   P.    Ids:  s.  c.  40  Miss.  lili.T:  Stephens  v.  Brown.  10  P.. 
P.  r>«;s:  s.  c.    id   Mis<.  .V.>T:  Smiih  v.  Panisey.  15  B.  U.  447:  s.  c.  27  Ohio 
Si.  :;:;:•:  Srvmour  v.  Street.  Ti  Xcb.  sr..     Contra.  Perkins  v.  Gay.  3  B.  R. 
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772;  B.  c.  1  L.  T.  B.  221;  b.  c.  2  C.  L.  N.  279;  b.  c.  18  Pitts,  L.  J.  98; 
Beardsley  y.  Hall,  36  Conn.  270. 

A  discharge  can  not  be  impeached  in  a  State  court  on  the  ground  that 
the  name  of  the  creditor  was  fraudulently  omitted  from  the  schedules 
and  he  had  no  notice  of  the  proceedings.  Black  v.  Blazo,  13  B.  R.  195; 
8.  c.  117  Mass.  17;  Rayl  y.  Lapham,  15  B.  R.  508;  s.  c.  27  Ohio  St  452; 
Mllhous  y.  Aicardi,  51  Ala.  594.  Contra,  Barnes  y.  Moore,  2  B.  R.  573; 
B.  c.  2  L.  T.  B.  92;  Batchelder  y.  Low,  8  B.  R.  571;  s.  c.  43  Vt.  662. 

The  circuit  court  has  no  jurisdiction  to  annul  a  discharge  for  frauds 
upon  the  statute,  which  would  haye  preyented  the  bankrupt  from  receiying 
it.  The  district  court  alone  has  the  power  to  inquire  into  such  frauds. 
Commercial  Bank  y.  Buckner,  20  How.  108. 

The  bankruptcy  court  has  the  same  inherent  power  as  all  other  courts 
to  recall  its  own  decrees,  or  to  yary  or  annul  them,  as  Justice  may  re- 
quire. All  courts  claim  and  exercise  this  power  when  it  is  the  only 
remedy  for  the  party  aggrieyed.  When  a  sudden  and  oyerpowerlng 
accident  preyents  the  attendance  of  the  creditor's  counsel  at  the  hearing, 
the  court  will  reopen  the  decree  granting  the  discharge.  The  decree, 
howeyer,  will  only  be  opened  upon  good  cause  shown,  and  for  a  trial 
upon  the  merits,  and  not  upon  any  mere  technical  matter.  In  re  Dupee, 
6  B.  B.  89;  Thomas  y.  Hunter,  8  McLean,  297. 

A  suit  to  set  aside  a  discbarge  of  a  bankrupt  must  be  brought  within 
two  years  from  the  time  It  was  granted,  although  the  creditor  did  not 
discover  the  cause  therefor  until  a  loig  time  afterward,  because  the 
bankrupt  had  fraudulently  concealed  it.  Pickett  v.  McGayick,  14  B.  R. 
236. 

The  certificate  Is,  prima  facie,  conclusiye  as  to  the  validity  of  the  dis- 
charge, subject,  howeyer,  to  be  Impeached  for  fraud,  if  any  was  per- 
petrated in  obtaining  it.    Gupton  y.  Connor,  11  Humph.  287. 

The  specifications  must  be  precise  and  definite.  In  re  Mclntire,  1  B.  R. 
430;  s.  c.  2  Ben.  345;  in  re  Ralnsford,  5  B.  R.  381;  Stewart  y.  Hargrove, 
23  Ala,  420;  Chadwick  v.  Starrett,  27  Me.  138;  Tompkins  y.  Bennett,  3 
Tex.  36;  Lathrop  v.  Stewart,  6  McLean,  630;  Drake  v.  Jones,  3  Ala.  638; 
Chambers  v.  Neal,  13  B.  Mon.  256;  Rand  y.  Upham,  22  N.  H.  39;  Shelton 
V.  Pease,  10  Mo.  473;  Hazard  v.  Boykln,  8  Rob.  (La,)  253. 

The  creditor  can  not  contest  the  discharge  on  any  ground  not  stated 
in  the  specification.    Ashley  y.  Robinson,  29  Ala.  112. 

The  creditor  may  rely  upon  certain  grounds,  although  other  creditors 
relied  on  the  same  acts  as  a  ground  of  opposition  to  the  granting  of  the 
discharge.    Beekman  v.  Wilson,  50  Mass.  434. 

The  decision  on  the  specifications  in  opposition  to  the  discharge  is  con- 
clusive, although  the  creditor  presents  a  different  claim.  Wales  y.  Lyon. 
2  Mich.  276. 

A  creditor  who  has  opposed  the  granting  of  the  discharge  may  im- 
X)each  it  for  other  and  further  Instances  of  frauds  The  estoppel  is 
limited  to  the  specifications  that  were  passed  upon.  Downer  y.  Rowell, 
25  Vt.  886. 
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Under  a  fipeciflcation  of  a  Judgment  for  $133.81,  a  judgment  for  $122^1 
can  not  be  given  in  evidence.    Ashley  v.  Robinson,  29  Ala.  112. 

If  the  bankrupt  has  willfully  made  a  false  oath  by  omitting  the  name 
of  a  creditor  from  his  schedule,  the  discharge  may  be  set  aside  upon 
the  application  of  a  creditor  who  had  no  knowledge  of  the  act  until  after 
the  granting  of  the  discharge.    In  re  Chas.  K.  Herrick,  7  B.  R.  341. 

Conveyances  made  by  the  bankrupt,  and  alleged  to  be  fraudulent,  can 
not  be  shown  in  evidence  unless  charged  in  the  specifications,  except  so  far 
as  they  may  be  used  to  show  the  intent  of  certain  acts  which  are  speci- 
fied.   Tenney  v.  Collins,  4  B.  R.  477;  s.  c.  1  Dillon,  66. 

The  wife  of  a  Imnkrupt  can  not  be  made  a  witness  for  or  against  her 
husband  on  a  motion  to  set  aside  a  discharge.  Tienney  v.  Collins,  4  B.  R. 
477;  s.  c.  1  Dillon,  66,  note;  in  re  Moritz  Augensteln,  2  McArthur,  322. 

The  dying  declarations  of  an  alleged  fraudulent  grantee  are  not  com- 
petent evidence  against  the  bankrupt.  In  re  A.  P.  Marionneaux,  13  B.  R 
222;  s.  c.  1  Woods,  37. 

The  conspiracy  must  be  established  Ix^fore  the  declarations  of  an  al- 
leged conspirator  are  competent  evidence  against  the  bankrupt.     Ibid. 

A  decree  annulling  a  discharge  can  not  be  set  aside  without  an  applica- 
tion therefor  and  due  notice  thereof  to  the  parties  affected  thereby.  In 
re  Moritz  Augensteln,  2  McArthur,  322. 


TITLE  XI. 

PARTNERSHIPS  AND  CORPORATIONS. 


Act  of  1898,  Ch.  3,  Seo.  5.  Partnen.—  (a)  A  partnership,  dur- 
ing the  continuation  of  the  partnership  business,  or  after  its  disso- 
lution and  before  the  final  settlement  thereof,  may  be  adjudged  a 
bankrupt. 

(b)  The  creditors  of  the  partnership  shall  appoint  the  trustee;  in 
other  respects  so  far  as  possible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

(c)  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  ad- 
ministration of  the  partnership  and  individual  property. 

(d)  The  trustee  shall  keep  separate  accounts  of  the  partnership 
property  and  of  the  property  belonging  to  the  individual  partners. 

(e)  The  expenses  shall  be  paid  from  the  partnership  property  and 
the  individual  property  in  such  proportions  as  the  court  shall  deter- 
mine. 

(f)  The  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partnership  debts,  and  the  net  proceeds 
of  the  individual  estate  of  each  partner  to  the  payment  of  his  indi- 
vidual debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  payment  of  the  part- 
nership debts.  Should  any  surplus  of  the  partnership  property  re- 
main after  paying  the  partnership  debts,  such  surplus  shall  be  added 
to  the  assets  of  the  individual  partners  in  the  proportion  of  their 
respective  interests  in  the  partnership. 

(g)  The  court  may  permit  the  proof  of  the  claim  of  the  partner- 
ship estate  against  the  individual  estates,  and  vice  versa^  and  may 
marshal  the  assets  of  the  partnership  estate  and  individual  estates 
BO  as  to  prevent  preferences  and  secure  the  equitable  distribution  of 
the  property  of  the  several  estates. 

(h)  In  the  event  of  one  or  more  but  not  all  of  the  members  of 
a  partnership  being  adjudged    bankrupt,  the  partnership  property 
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shall  not  be  administered  in  bankruptcy,  unless  by  consent  of  the 
partner  or  partners  not  adjudged  bankrupt;  but  such  partner  or 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  business 
as  expeditiously  as  its  nature  will  permit,  and  account  for  the  interest 
of  the  partner  or  partners  adjudged  bankrupt. 

Act  of  1867,  §  5121.  Where  two  or  more  persons  who  are  part- 
ners in  trade  are  adjudged  bankrupt,  either  on  the  petition  of  such 
partners,  or  of  any  one  of  them,  or  on  the  petition  of  any  creditor 
of  the  partners,  a  warrant  shall  issue,  in  the  manner  provided  by 
this  Title,  upon  which  all  the  joint  stock  and  property  of  the  co- 
partnership, and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  such  parts  thereof  as  are  hereinbefore  ex- 
cepted. All  the  creditors  of  the  company,  and  the  separate  creditors 
of  each  partner,  may  prove  their  respective  debts.  The  assignee 
shall  be  chosen  by  the  creditors  of  the  company.  He  .shall  keep 
separate  accounts  of  the  joint  stock  or  property  of  the  copartnership, 
and  of  the  se])aratc  estate  of  each  meml)er  thereof,  and  after  deduct- 
ing out  of  the  whole  amount  received  by  the  assignee,  the  whole 
of  the  expenses  and  disbursements,  the  net  proceeds  of  the  joint 
stock  shall  be  appropriated  to  pay  the  creditors  of  the  copartnership, 
and  the  net  proceeds  of  the  separate  estate  of  each  partner  shall  be 
appropriated  to  pay  his  separate  creditors.  If  there  is  any  balance 
of  the  separate  estate  of  any  ])artner,  after  the  payment  of  his  sej>a- 
rate  debts,  sucli  balance  shall  be  added  to  the  joint  stock  for  the 
payment  of  the  joint  creditors;  and  if  there  is  any  balance  of  the 
joint  stock  after  payment  of  the  joint  debts,  such  balance  shall  be 
appro])ri;ited  to  and  divided  among  the  separate  estates  of  the  several 
partners  acconlin^r  to  their  respective  right  and  interest  therein,  and 
as  it  would  liave  l)een  if  the  partnership  had  been  dissolved  without 
any  l)anl<nii»tcy:  and  llie  snni  so  approjn'iated  to  the  separate  estate 
of  each,  partner  sliall  be  ai)])lied  to  the  }>ayment  of  his  separate  debts. 
The  cei-tifirate  of  discliariie  shall  be  granted  or  refused  to  each  part- 
ner as  tlie  same  would  or  oii^dit  to  be  if  the  proceedings  had  been 
aLiaiii^^t  liim  alone.  In  all  other  resp(H;ts  the  proceedings  against  part- 
}]vv<  shall  ])v  condiictcfl  in  the  like  manner  as  if  they  had  been  com- 
memivl  ami  ])rnsccm('(l  a<jain>t  one  ])erson  alone.  If  such  copartners 
rc<i<le  in  dilTcrciit  {li>tri(i<.  that  court  in  which  the  petition  is  first 
iilc<l  sliall  rt'iaiii  cxchisive  jui'i<diction  over  the  case. 

Srninto   roviscd  -  ■  ^rnreh   2.    1^07.   eh.   170,    §   3*^   14   Stat.   534.       Prior 
?tatut<.'  — All;:.  10.  ISll.  eh.  !>.   §  11.  5  Stat.  448. 
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Paying  indlTldual  debt  with  partnership  property,  althougli  both  part- 
ners liable  for  such  debt,  is  an  act  of  bankruptcy  by  a  partnersliip.  In 
re  E.  I..  Matot  &  Co.,  16  B.  R.  485. 

If  on  dissolution  of  a  copartnership,  the  retiring  partner  takes  out  a 
portion  of  the  assets  of  the  firm  for  his  individual  use,  he  must  do  so 
without  impairing  the  fund  to  which  the  creditors  have  the  right  in 
equity  to  look  for  payment,  and  it  must  be  made  clearly  to  appear  that 
such  remaining  fund  is  ample.    In  re  Sauthoff  &  Olson,  16  B.  B.  181. 

Agreement  by  member  of  a  firm  to  consent  and  procune  the  consent 
of  the  partners  to  an  adjudication  against  the  firm,  is  valid,  and  the  con- 
sideration therefor  may  be  recovered.    Sanford  v.  Huxford,  17  B.  R.  385. 

A  partner  will  not  be  allowed  to  put  his  firm,  whose  affairs  were  settled 
years  ago,  into  bankruptcy,  on  the  allegation  that  it  is  insolvent  by  reason 
of  petitioner's  own  fraud  in  effecting  a  composition  with  its  creditors. 
In  re  Hamlin,  Hale  &  Co.,  16  B.  R  522. 

Where  the  petitioning  partner  has  obtained,  without  consideration, 
assignments  to  his  father  of  a  large  number  of  the  pretended  claims 
^against  his  firm:  Held,  that  this  conduct,  under  circumstances  of  the 
case,  is  a  fraud  on  the  bankruptcy  law.    Ibid. 

An  adjudication  against  a  firm  obtained  by  one  member,  in  voluntary 
petition,  without  giving  notice,  as  required  by  Rule  XVIII  (Law  of  1867), 
was  void.    In  re  Temple,  17  B.  R.  345. 

A  partnership  dissolved  by  death  of  one  member  not  to  be  treated  as 
still  subsisting  subject  to  bankruptcy  law,  but  the  survivor  being  ad- 
Judged  bankrupt  individually  and  as  such  surviving  partner,  his  as- 
signee was  entitled  to  possession  of  firm  assets.    Ibid. 

Court  has  jurisdiction,  on  voluntary  petition  for  adjudication  of  a 
firm,  to  entertain  and  determine  the  question  what  persons  in  fact  con- 
stitute firm,  and  same  is  valid  until  set  aside  or  reversed.  In  re  Griffith 
&  Wundrum,  18  B.  R.  510. 

After  a  delay  of  six  years  before  making  application  to  set  aside  such 
an  adjudication  because  there  was  another  partner  than  alleged  in  peti- 
tion, such  application  should  be  denied  on  ground  that  rights  and  in- 
terests of  others  had  grown  up  under  it  and  been  adapted  to  it.    Ibid. 

Adjudication  of  a  copartnership  must  be  made  in  one  proceeding,  under 
one  petition;  and  adjudication  of  one  member  in  one  proceeding  and  of 
the  other  members,  as  members  of  another  firm,  in  another*  is  not  an  ad- 
judication of  the  copartnership,  and  the  bankruptcy  court  will  not  thereby 
acquire  jurisdiction  over  estate  of  the  copartnership.  In  re  Plumb,  17 
B.  R.  76. 

Where  requisite  number  of  creditors  join  in  petition  against  a  firm, 
it  is  not  necessary  that  they  should  all  be  creditors  of  the  firm.  In  re  B.  L. 
Matot  &  Co.,  10  B.  IL  485. 

From  the  schedules  annexed  to  a  petition  filed  by  one  partner  of  a 
dissolved  firm  against  his  copartners  for  an  adjudication  of  the  firm  it 
appeared  that  the  firm  had  been  dissolved  by  judicial  decree,  and  all  its 
assets  transferred  to  a  receiver,  and  that  there  were  firm  debts.    Held, 
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that  the  firm  could  uot  be  adJudicut«C.    la  le  Hopkins  r.  CarpeDier  ei  iL, 

IS  1).  u.  33a 

A  Kuk>  of  lifH  iuiere^t  (or  a  valuable  cooslderatloa  by  one  partner  to  tV 
othei',  wherv  tht;  flriu  \a  InsolTeot,  does  not  of  ItaeK  conetltute  traud. 
RusBell,  Assignee,  v.  McCord.  Assignee,  17  B.  R.  508. 

Under  the  law  of  ISiiT,  It  was  beld  that  where.  In  a.  roluntmr  peitiKiO 
of  partners  iu  trade,  Ihe  names  of  au;  of  the  copartnerB  are  wiilibelJ. 
creditors  can  not  supiily  the  oinlsslou,  because  iu  voluntary  prooe«OiLii;s 
that  law  provided  for  u  proceeding  in  Invltuiu  against  uonjolnlng  partk'^ 
only  at  the  instance  of  ihelr  petitioning  associates.  Oltlzens'  Kal'i.  Bant  i, 
Cass,  IS  B.  It.  27tt. 

Such  ouiisMiou  would  uot  affect  the  rights  of  creditors  against  credllurs 
who  are  not  parties  to  the  pi'ooee<ling.  The  law  left  tliem  in  posses^iin 
of  all  reinedles  against  parties  uot  joined  which  tliey  had  before.    Ibid. 

If  an.v  were  excluded  who  oURht  to  be  joined,  the  court  would  rvtaa 
to  petitioning  parties  the  lieueHt  of  the  act,  and  leave  them,  as  well  a* 
their  associates  who  n'fused  to  joiu.  subject  to  alt  the  remedies  to  n'hii'l] 
their  ereditora  uiight  resort,  irrespective  of  l>ankruptey  proceeiUugs.    Ibi'i. 

S'l  liiuc  nw  Ili.Ti-  nrf  umiipilrilmliHl  punuershlp  hsscIs  nnd  |i;inuer»liip 
debts  ov  li;ilillili<'K,  llie  firm  may  be  adjudicated  bankrupt.  Iu  re  Uor- 
ham,  IS  1;.  It.  41!l. 

e  uietuber  nf  a  tirrii  can  net 
er  from  any  doty  he  oirei 
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viib  Ills  pa 

these  c'rcdlKprs.     Ibi.l 
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f  li.  wa.s 

a  partner, 

llie   in(eresl.s  of   the 

.ther  part 

uer  were   tr 

ualc.  and  at  tlicsiime 

iTwl  into  nu 

,  having  expired  by  ilmiiali'i!, 
transferred  to  him  by  Wlis  «t 
u  ugreeuient  to  faithfully  appl' 
tlip  firm  assets  to  the  imynient  of  the  tti'in  delits.  He  afterward  filed  ami- 
uiiljiry  pi'lllidu  In  l>aukrn(iH-y  and  included  tile  tlrra  assets  anil  debts  in 
Ills  silirilul.'.  Ib'lil,  llijit  aM<itlier  uienilier  of  Ibe  firm  had  a  right  to  inirr- 
\riir  :iiirl  liini'  ilie  tirm  aHjudlratecl,  to  the  end  ihat  tlie  firm  assets  uiiglii 
U'  .'li'tilli'il  ti>  till-  paytui'iit  (if  Hit'  Hrm  ilelits.    Ibid. 

Till'  liiiul-riiiK  ciili'iTil  intu  a  vimtnu-t  wiiU  one  S..  by  which  he  imJ'T- 
tn.ik  I"  i-arry  on  iliu  huli-li(irinn  Imslness  for  S..  as  bis  agent  nnd  salesman 
Till'  ciiiilrai't  iiriivlileil  iliiil  Itu'  "iinfal,  feet,  aud  the  iiMnmisslou  oa  Mi's 
anil  lilt'  usiiiii  slinmbt.r-bimse  [leripiisites."  were  In  B"  to  S.,  and  ihe  bant 
rnpt  was  111  rcei'lvii.  in  iii-u  iif  wajjcs,  nil  be  could  make  over  and  abi'" 
till'  cuni'nt  prii-c  uf  caitli'  l»iiiu.'bt,  after  deduetiug  all  ext>ensi'!i.  HeW 
tbiil  llic  .nirrci'Tiicnt  .ilii  uot  ercatc  a  parliiership.  In  re  BlumenthBi.  IS  B. 
It.  r,r^r.. 

Wlu'i-c'  u  <i'ii:nviir  ;iil,iiiilli-.T tliiii  is  made  naalnst  a  h;[nkrupt  who  i5  "f 
Ikls  1 IP  II  iiii'iiilM'r  111'  II  iirii>.  ihi'  separate  f-ri'ilit'irs  have  a  riglit  te  tm" 

r..r   Ihi'  ri--i;;nr.v      1  ii   y   V.    \.    Fiilkiier.   V-  B.   R.   rWK. 

Wliriv  :ill  iiii'Tiilii'rs  iif  line  llrm  ari>  pnniicrs  iu  aniitber  finii.  aii'l  a  ^a!l^; 
bd!-  ilisiiiiiuiiil  ilriifis  ilriiw  ii  liy  lUe  runner  firm  u|i(in  oop  who  i-  ii  p.inivr 
wlTli  liii'  ni''ml"'iv  (if  -^ui'li  flrni  In  ihi-  lartiT  firm,  it  can  not  pn-.v.>  il'  diiim 
nL-iiiii-t  ilii'  Ji'iiit  i>iMiiv  l>iii  iiiti';!  limk  In  !\\v  separate  estate  of  ili-'  lirai"^- 
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Wbere  one  member  of  a  firm  indorses  an  accommodation  note  in  the 
firm  name,  for  the  benefit  of  a  third  party,  without  consent  or  Icnowledge 
of  his  copartner,  such  note  can  not  be  proved  against  the  firm  assets.  In  re 
Irving,  17  B.  R.  22. 

Where  real  estate  has  been  held  by  partners  as  tenants  In  common,  the 
claasiflcation  thereof  as  partnership  assets,  in  the  schedule  filed  by  them, 
will  not  change  the  nature  of  the  title  to  the  prejudicse  of  the  rights  of 
separate  creditors.    In  re  Zug  &  Ck).,  16  B.  R.  280. 

As  to  questions  touching  the  tenure  of  real  estate,  the  Federal  courts  are 
to  be  governed  by  the  laws  and  decisions  of  local  tribunals  of  the  country 
where  such  real  estate  is  situated.    Ibid. 

Where  T.  and  S.  have  become  partners  and,  preliminary  to  beginning 
their  copartnership  business,  negotiated  a  loan  of  money,  giving  therefor 
their  joint  note,  but  signing  the  same  by  their  individual  names,  and  the 
money  waa  treated  as  a  copartnership  fund,  and  applied  to  the  business 
uses  of  the  firm;  Held,  that  the  debt  was  a  firm  liability.  In  re  Thomas* & 
Sivyer,  17  B.  R.  54. 

Joint  creditors  share  equally  in  joint  assets,  whether  their  debts  are 
partnership  debts  or  not.    In  re  Nims  &  Long,  18  B.  R.  91. 

The  bankrupts  were  formerly  partners  under  the  firm  name  of  O.  L. 
Nims  &  Co.,  and  failed  without  assets.  Shortly  thereafter  they  aom- 
menced  business  again  as  partners  under  the  name  of  L.  O.  Nims,  agent, 
and  failed,  leaving  assets.  Held,  that  the  creditors  of  the  old  firm  were 
entitled  to  share  equally  with  the  partnership  creditors  in  the  partnership 
assets.    Ibid. 

Where  there  is  an  undoubted  partnership,  oral  evidence  is  admissible  to 
prove  that  the  factory  In  which  the  partners  carried  on  their  business, 
and  upon  which  they  expended  their  money,  was  a  part  of  the  capital  stock 
contributed  by  them;  and  where  such  evidence  is  clear  and  undisputed, 
and  admitted  to  be  true,  the  property  in  question  is  to  be  treated  In  bank- 
ruptcy as  the  property  of  the  firm  —  if  on  no  other  ground,  then  clearly  on 
that  of  part  performance.    In  re  Farmer  et  al.,  18  B.  R.  207. 

The  bankrupts,  as  agents,  consigned  goods  of  the  corporation  for  sale  to 
an  English  firm,  of  which  B.  was  a  member.  Prior  to  the  receipt  of  the 
goods  said  firm  had  accepted  and  paid  drafts  of  the  bankrupts  to  an 
amount  exceeding  the  value  of  all  their  consignments,  and  on  that  account 
claimed  that  they  had  accounted  to  the  bankrupts  and  paid  over  the 
proceeds  of  the  goods  to  them.  Held,  that  this  was  not  a  payment  which 
would  discharge  said  firm  from  liability,  and  that  the  claim  for  such  pro- 
ceeds being  for  a  partnership  liability  of  B.  ranks  In  the  distribution  of 
his  individual  estate  after  his  individual  debts.  In  re  Baxter  &  Ralston, 
18  B.  R.  62. 

A  joint  creditor,  in  case  of  the  separate  bankruptcy  of  one  member  of  the 
firm,  has  a  right  to  prove  his  Joint  debt,  and  vote  for  assignee  In  the 
separate  bankruptcy.    In  re  Webb,  16  B.  R.  258. 

It  was  held  (Law  of  1867)  that  where  the  individual  property  of  one  of  the 
members  of  a  firm  is  pledged  for  a  debt  of  the  firm  the  creditor  may,  and 
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indeed  Is  bound  to  prove,  at  the  request  of  the  separate  creditors,  his  whole 
debt  without  deduction  against  the  joint  assets;  but  can  only  prove  llie 
deficiency,  after  disposing  of  the  security,  against  the  separate  assets  of 
such  partner.     In  re  May  &  Co.,  17  B.  R.  192. 

Banlcrupts  were  general  business  agents  of  a  corporation,  and  as  sueb 
were  authorized  to  I'eeeive  and  disburse  all  moneys  of  the  corpomtioD 
"  except  subscriptions  to  its  capital  stoclt."  B.,  one  of  the  bankrupts,  was 
the  treasurer  of  the  corporation,  received  subscriptions  to  the  capital  stock, 
which  he  paid  into  the  business  of  his  firm.  It  did  not  appear  that  any 
stockholder  or  director  of  the  eon^oration  except  B.  and  his  partner  had 
any  knowledge  of  the  miwiiipropriation  of  the  funds.  Held,  that  B.  was 
liable  personally  therefor;  that  the  firm,  having  taken  the  funds  with 
knowledge  that  it  was  not  entitled  to  receive  the  same,  was  equally  liable 
and  that  proof  could  be  made  against  both  estates.  In  re  Baxter  & 
Ralston,  IS  B.  R.  (;2. 

Where  one  memlK?r  of  a  firm  was  adjudged  bankrupt  witho-ut  any  ad- 
judication against  tlie  firm,  and  there  were  at  the  time  firm  assets,  the 
estate  of  the  lirm  is  not  in  bankruptcy  so  as  to  make  a  discharge  operative 
as  to  the  firm  debts.    lu  re  Plumb,  17  B.  R.  7(5. 

When  Partnerships  may  be  Adjudged  Bankrupts.—  Two  or  more  per- 
sons '•  who  are  partners  "  in  trade,  may  be  adjudged  bankrupt  on  the  pe- 
tition of  the  partners  or  any  one  of  them.  This  language  can  only  apply 
to  a  subsisting  partuersliip.  But  a  mere  formal  dissolution  of  the  part- 
nership, so  long  a.s  there  are  partnership  debts  and  partnership  assots 
existing,  tlie  partners  lieiug  joint  debtors  and  the  as^sets  being  joint  prop- 
erty, will  not  prevent  the  operation  of  tlie  act  ui>on  the  partners,  either 
in  a  voluntary  or  an  involuntary  case.  Where  there  are  assets  as  well  as 
debts  of  the  partnership  remaining,  the  partnei'ship  may  properly  be  c*'n- 
sidertHl  as  subsisting  quoad  its  creditoi*s,  and  for  the  pun>ose  of  applyiug 
its  joint  stock  and  property  to  the  payment  of  its  creditors.  Crockett  v. 
Jewett,  2  B.  R.  208;  s.  c.  2  Ben.  514:  s.  e.  2  L.  T.  B.  21;  in  re  Elisha  Foster, 
;i  B.  R.  2:ir,;  s.  c.  :i  Ben.  3m:  s.  e.  1  L.  T.  B.  127;  in  re  II.  C.  McFarland  & 
Co..  10  B.  R.  SHI. 

Where  pnrtnership  affairs  are  to  be  wound  up,  the  partners  may  join  or 
be  joined  in  one  petition,  if  it  were  not  so,  the  partners  would  always 
have  it  in  their  power  to  defeat  one  of  the  main  provisions  of  the  law, 
wliieli  is,  that  the  ereclitors  of  the  firni  shall  choose  the  assignee.  It  seems 
to  l»e  settled  that  there  may  be  a  joint  petition  so  long  as  joint  assets  ro- 
nijiin  to  be  distri])uted.  A  like  result  must  also  follow  if  there  are  joint 
(h'his  outstandint;.  It  is  for  tin*  Inuietit  of  tln^  joint  creditors,  so  Ion?  as 
iniy  remain,  thiii  the  proeeedin.irs  slionld  1h'  joint,  because  they  have  tho 
clioice  of  the  nssiirnee.  \\'hr!lier  there  are  any  joint  assets  or  not  may 
often  be  (lisjnilt'd,  and  be  the  v«'ry  «i\iestion  which  an  assignee  is  needoil 
to  iiy;  Inn  ilio  fnrt  of  joint  «'re<litoi-s  whose  rights  are  to  Ive  proteoti'd 
is  r.isy  of  nsccrt.'iiiiment.  and.  when  asrertained.  shows  a  necessity  for  a 
Jnirit  nrti<iii.  So  hiOL'  ;is  Join!  debts  remain  outstanding  and  unsettleil. 
tlic  ]u'(i<"(M'(Iini:s.  wlicilicr  volmiun'y  or  involuntary,  may  be  joint.  In  re 
WiUinnis  .V:  ('.)..  :;  l\.  II.  L>sr.;  s.  c.  Lowell,  400;  s.  c.  2  L.  T.  B.  100;  in  re 
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Joseph  A.  Noonan.  10  B.  R,  331;  s.  c.  3  Blss.  491.  Ck)iitra,  Crockett  v. 
Jewett,  2  B.  R.  208;  6.  c.  2  Ben.  514;  s.  c.  2  L.  T.  B.  21;  in  re  Morltz  &  Pin- 
ner, 5  Law  Hep.  325;  in  re  Mark  Uartz  et  al.,  1  "N.  Y.  Leg.  Obs.  39. 

A  fraudulent  dissolution  will  not  oust  the  Jurisdiction  of  the  district 
court  over  a  petition  in  iuvitum  filed  thereafter.  In  re  Waite  &  Crocker, 
1  B.  R.  373;  8.  c.  Lowell.  207. 

A  dissolution  of  a  partnership,  though  binding  as  between  the  parties 
themselves,  can  not  have  any  effect  upon  the  rights  of  those  who  subse- 
quently become  creditors,  provided  the  partners  continue  to  treat  each 
other,  in  point  of  fact,  as  partners,  and  to  act  as  such  In  their  buslnesa 
transactions  with  others.    In  re  H.  C.  McFarland  &  Ca,  10  B.  R.  381. 

An  agreement  for  a  dissolution,  stipulating  that  one  partner  shall  take 
the  partnership  property,  and  apply  it  to  the  payment  of  the  partnership 
debts  does  not  dissolve  the  partnership  as  to  the  other  partner  and  the 
creditors,  nor  does  the  transfer  make  the  property  the  individual  property 
of  the  partner  receiving  it,  until  and  unless  the  partnership  debts  are  first 
paid.  The  case  is  not  one  where  the  transfer  of  the  interest  of  the  retiring 
partner  in  the  partnership  property  is  absolute,  and  the  remaining  partner 
merely  agrees  to  pay  and  assume  the  debts  of  the  partnership.  In  re  T.  S. 
Shepard,  3  B.  R.  172;  s.  c.  3  Ben.  a47. 

Although  one  partner  has  taken  the  partnership  property  under  an 
agreement  to  pay  all  the  partnership  debts,  either  of  them  may,  after  such 
dissolution,  petition  for  the  benefit  of  the  act  on  behalf  of  the  firm.  The 
partner  who  petitions  is  acting  for  the  creditors  as  well  as  himself,  and 
the  creditors  may  proceed  against  all  the  partners  in  bankruptcy,  unless 
they  have  agreed  to  accept  one  as  their  debtor.  Such  a  proceeding  by  part- 
ners differs  in  this  from  one  by  creditors,  that  no  act  of  bankruptcy  need  be 
alleged,  but  only  that  the  firm  is  insolvent.  If  a  partner  could  not  petition 
by  reason  of  any  contract  with  his  copartner,  the  creditors  would  be  de- 
prived of  the  very  important  i)ower  of  procuring  adjudication  through  the 
petition  of  one  partner,  when  the  firm  is  clearly  insolvent,  but  no  technical 
Joint  act  of  bankruptcy  has  been  committed.  In  re  J.  R.  Stowers  et  al., 
Lowell,  528. 

A  partner,  by  intrusting  his  copartner  with  the  payment  of  the  debtB, 
takes  the  risk  of  his  being  both  able  and  willing  to  do  so,  and  in  defense  to 
the  petition  of  such  copartner,  can  not  set  up  that  he  left  the  firm  solvent, 
and  that  the  act  of  the  petitioner  changed  the  state  of  affaira    Ibid. 

When  It  is  made  to  appear  that  the  interests  of  creditors  will  not  be 
served  by  bankruptcy,  and  that  they  do  not  press  the  case,  but  it  is  brought 
forward  by  one  partner  for  ends  of  his  own,  he  must  fully  and  clearly 
establish  the  insolvency  of  his  copartner.    In  re  Bennett  et  al.,  12  B.  R.  181. 

An  assignment  which  transfers  all  the  right,  interest,  property  and  claims 
of  the  retiring  partner  in  and  to  the  partnership  and  firm  business,  termi- 
nates the  partnership.  Persons  who  are  not  partners  in  trade,  or  who  do 
not  at  the  time  of  the  filing  of  the  petition  have  any  Joint  stock  or  property 
belonging  to  the  firm  of  which  they  have  been  members,  can  not  b«  brought 
Jointly  into  bankruptcy.    Hartough  v.  Hayden,  3  B.  R.  422. 
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A  member  of  a  firm  may  commit  a  separate  act  of  bankmptcy  and  be- 
come bankrupt  without  joiaing  his  copartners.  When  two  perscHis  who 
have  been  partners  under  one  firm  name  file  their  Joint  petition  in  bank- 
ruptcy, the  proceedings  can  not  be  stayed  on  the  ground  that  they  have 
omitted  to  bring  in  a  third  person  who  has  been  a  partner  T^ith  them 
under  another  firm  name.  If  such  third  person  shall  apply  to  have  the 
other  firm  adjudged  banlirupt,  the  court  may  consolidate  the  suits,  if 
expedient,  or  arrange  in  some  other  appropriate  way,  that  the  greatest  ct>ii- 
venience  to  creditors  shall  be  arrived  at  wMth  the  least  expense.  The  rights 
of  all  classes  of  creditors  are  the  same,  under  all  forms  of  proceeding.  In 
re  Mitchell  et  al.,  3  B.  11.  441;  in  re  R.. Stevens,  5  B.  R.  112;  s.  c.  1  Saw.  3r»7. 

The  institution  of  proceedings  in  a  State  court  for  a  dissolution  of  tbe 
firm  and  the  appointment  of  a  receiver,  will  not  prevent  the  bankruptcy 
court  from  taking  jurisdiction.  In  re  Joseph  A.  Noonan,  10  B.  R>  331;  s.  e. 
3  Biss.  491;  in  re  Hathoru  &  Batchelor,  2  Woods,  73. 

If  a  firm  is  dissolved  by  the  death  of  one  of  the  partners,  the  executors 
of  the  deceastMl  partner  can  not  be  brought  into  bankruptcy,  nor  i*aii 
I>ossessiou  be  taken  of  Iiis  separate  estate,  which  is  under  the  process  aud 
control  of  a  probate  court.  Hence  no  proceedings  can  be  taken  under  this 
section  against  tlie  estate  of  a  dtn-eased  partner.  But  if  the  surviviL? 
partner,  wliile  cloth(»d  witli  his  rights  as  such,  commits  an  act  of  banli- 
ruptcy.  the  creditors  may  invoke  the  aid  of  a  court  of  bankruptcy  to  take 
out  of  liis  hands  the  joint  assets  as  well  as  liis  separate  estate,  and  dis- 
tribute tliem  among  his  creditors.  Such  proceedings  can  be  taken  against 
him  by  either  a  joint  or  seiiarute  creditor.  In  re  K.  Stevens,  5  B.  R.  112; 
s.  c.  1  Saw.  397. 

If  the  administrator  of  the  deceastnl  partner  has  given  the  neoessarr 
bond  and  taken  charge  of  the  partnership  property,  which  he  is  admiuister- 
ing  in  tlie  probate  court,  tlie  district  court  may.  in  its  discretion,  refu-^^e  to 
adjnd^re  tlie  partnership  baukrui>t.  In  re  Daggett  et  al.,  8  B.  R.  433;  s.  c 
8  K.  K.  L'ST:  s.  c.  3  Dillon,  S3. 

Mode  of  bringing  Partnerships  into  Bankruptcy. —  The  provisions  of 
tills  se<iion  rlcarly  e<)nteiiii>late  tliat  persons  who  are  copartners  may  l»f 
adjiid^M'd  bankrupts  on  tlirce  descriptions  of  petitions:     1st,  The  petiii^u 
of  all  tlie  ('(>i)arliiers.     LM.  Tlie  petition  of  one  of  tlie  copartners.     3d.  The 
I)ctitioii  of  a  creditor  of  the  copartners.     The  proceeding  by  the  petition  uf 
all  the  copartners  is  ]Mircly  voluntary,  and  where  they  all  imite,  the  juris- 
diction of  tlie  court  over  all  of  them,  either  by  residence  or  by  carrying  on 
business,  must  aiipcar  in  the  petition.    The  proceeding  by  the  petition  of  a 
creditor  of  the  copartners  is  a  i)urely  involuntary  pnH*e*»ding,  and  requires 
the  nd.ju<lieatiou  to  procet'd  on  the  c(»niniission  of  s*^>ine  act  of  bankruptcy. 
Tile  proceeding  l»y  the  i)etition  of  on»»  of  two  or  more  copartners  to  have 
such  eoiijirtners  adjudicated  l)ankrui)ts  is  a.  proce^^ding  which  necessarily 
is  neither  wlioll.v  v(»luntMry  nor  wholly  involuntary,  but  is  partly  volun- 
t;iry  and  itartly   in\ oluntary.    S()  far  as  the  petitioner  is  concerntHl,   it   is 
Voluntary :  so  f.-ir  as  tlie  cojKirtners  not  petitioning  is  concerned,  it  is  no: 
in\  ()luiii;n\v.  in  tlie  sen<e  of  secticui  r>o21.  unless  the  adjudication  is  askPd 
fnr  un  the  L'round  uf  the  cuiiimissiuu  of  an  act  of  bankruptcy,  although  it 
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may  be  inyoluntary  in  the  sense  of  not  being  voluntary,  under  section 
5014.  Where  it  is  not  involuntary  in  the  sense  of  section  5021,  the  adju- 
dication may  be  asked  on  the  ground  that  the  members  of  the  copartner- 
ship are  unable  to  pay  all  their  debts,  and  no  allegation  that  an  act  of 
bankruptcy  has  been  committed,  either  by  the  firm  or  by  the  c^opartners 
who  are  proceeded  against,  is  necessary.  A  partner  may  also  petition 
to  liave  himself  adjudged  bankrupt,  because  of  his  inability  to  pay  his 
debts,  and  to  have  his  copartners  adjudged  bankrupts  because  of  the  com- 
mission by  them  of  an  act  of  bankruptcy  to  which  he  was  uot  a  party. 
In  re  Penn  et  al.,  5  B.  li.  30;  s  c.  5  Ben.  89;  s.  c.  2  L.  T.  B.  190;  in  re 
Joseph  Noonon,  10  B.  it.  331;  s.  c.  3  Blss.  491. 

The  firm  can  not  be  adjudged  bankrupt  upon  the  petition  of  one  partner 
if  the  other  partners  do  not  consent,  and  neither  reside  nor  carry  on 
business  in  the  district.    In  re  Henry  Martin,  0  Ben.  20. 

Where  a  petition  is  filed  to  have  a  firm  declared  bankrupt,  if  all  the  mem- 
bers of  the  firm  do  not  Join  in  or  consent  to  the  petition,  notice  of  the  filing 
must  be  given  to  such  of  the  members  as  do  uot  Joint  in  it  or  assent  to  it, 
in  like  manner  as  if  the  proceedings  were  on  an  involuntary  petition 
against  the  members  of  the  firm.  Until  this  is  done,  the  register  has  no 
authority  to  make  an  adjudication  in  regard  to  the  bankruptcy  of  the 
firm.    In  re  Henry  Lewis,  1  B.  It.  239;  s.  c  2  Ben.  90;  in  re  Prankard  et  al., 

1  B.  R.  297;  in  re  Moritz  &  Pinner,  5  Law  Rep.  325;  in  re  Rufus  E. 
Moore,  5  Biss.  79. 

When  a  petition,  in  due  fcKin,  for  the  adjudication  of  a  firm  has  been 
filed  by  one  partner,  the  other  may  come  in  voluntarily  by  petition  and 
assent  to  the  adjudication  of  the  bankruptcy  of  the  firm.  This  affects 
a  compliance  with  Rule  XVIII.  Even  though  the  latter  petition  prays  for 
the  adjudication  of  the  bankruptcy  of  the  firm,  it  may  be  regarded  as 
simply  giving  assent  to  the  adjudication  under  the  first  petition.  Rule 
XVI  does  not  apply  to  such  a  case.    In  re  Henry  Lewis,  1  B.  R.  239;  s.  c. 

2  Ben.  96;  in  re  Horace  Hall,  5  Law  Rep.  269. 

If  the  administrator  of  the  deceased  partner  has  given  the  necessary 
l)ond  and  taken  charge  of  the  partnership  property,  which  he  is  adminis- 
tering in  the  probate  court,  the  district  court  may,  in  its  discretion,  refuse 
to  adjudge  the  partnership  bankrupt.  In  re  Daggett  et  al.,  8  B.  R.  287; 
s.  c.  8  B.  It  433;  s.  c.  3  Dillon,  83. 

When  one  member  of  a  firm  files  a  petition  praying  for  bis  discharge 
alone,  his  copartners  residing  in  another  district  can  not  be  permitted  to 
Join  in  the  proceedings.  This  section  only  applies  to  a  case  where  two 
or  more  persons  who  are  partners  are  adjudged  bankrupts.  In  re  Boylan, 
1  B.  R.  2;  s.  c.  1  Ben.  266. 

The  case  of  two  members  of  a  firm  constituting  a  separate  firm  under 
another  name  was  not  contemplated  by  this  section,  but  its  provisions,  as 
applicable  to  the  estate  and  debts  of  a  single  firm,  and  the  separate 
property  and  individual  debts  of  the  members  of  such  firm,  are  only  de- 
claratory of  the  acknowledged  principles  of  equity  upon  which  the  court 
would  marshal  the  assets  In  the  absence  of  such  provision.  When  the  firm 
which  embraces  the  members  of  such  separate  firm  has  been  declared 
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bankrupt,  it  is  Improper  to  proceed  to  aa  adjudication  against  the  ^pa- 
i*ate  Urm  while  the  former  proceedings  are  pending.  In  re  Leland  & 
Leland,  5  B.  R.  222;  b.  c.  5  Ben.  168;  s.  c.  1  L.  T.  B.  284;  s.  c.  4  L.  T. 
B.  185. 

When  the  partners  reside  in  different  districts,  and  have  no  pla^:e  ->[ 
business  in  the  district  where  the  petition  is  filed,  the  nonresident  pann^r 
can  not  be  adjudged  a  banli;rupt  upon  his  own  petition  until  he  shall  bar^ 
filed  a  petition  in  the  district  where  he  resides.  In  re  Prankard  et  al..  1 
B.  R.  297. 

When  there  are  partnership  debts  and  partnership  assets  of  an  Insolvem 
firm,  the  assignee  of  one  of  the  partners  may  file  a  petition  against  tb^ 
other  members  to  have  the  firm  adjudged  bankrupt,  and  the  partnersLit 
assets  distributed  by  the  bankruptcy  court.  If  the  other  meml>ers  of  thr- 
firm  deny  the  insolvency,  they  are  entitled  to  have  that  issue  trie<l  by  a 
Jury,  but  in  such  cjises,  it  is  wholly  unnecessary  to  show  an  act  of  bani 
ruptcy  on  their  part  When  one  member  of  the  firm  has  asked  for  xh^ 
benefit  of  the  bankruptcy  act,  tlie  question  before  the  court  becomes  a 
purely  legal  oue,  and  the  firm  must  of  necessity  be  adjudged  bankrupt,  b 
re  Grady,  ,3  B.  R.  227;  in  re  Greenfield,  42  How.  Pr.  409;  s.  c.  5  Ben.  VC 

Unless  the  firm  is  declared  a  bankrupt,  no  member  thereof  can  be  div 
charged  from  the  firm  debts,  because  the  theory  and  intent  of  this  swiki 
and  Rules  XVI  and  XVIII  are  that  the  creditors  of  a  firm  shall  W 
required  to  meet  but  once,  and  in  oue  bankruptcy  forum,  all  questions  i- 
regard  to  the  bankruptcy  of  the  firm.  In  re  Little,  1  B.  R.  341;  s.  c.  2  Bt-n. 
180:  in  re  Bidwell,  2  B.  R.  220. 

The  bankrupt  can  not  be  discharged  of  a  portion  of  his  liabilities  monly 
but  if  discharged  at  all,  he  must  be  discharged  of  all  of  them,  and  this  (an 
not  be  unless  the  firm  debts  are  paid,  or  the  firm  assets  administere<l  in  tli' 
bankruptcy  court.     lu  n*  (ira4ly,  .*$  B.  R.  227. 

M'his  applies  to  partnerships  actually  existing,  or  where  there  are  a'::«eis 
bel(ni.u:iiig  to  the  linn,  and  not  k)  i)artnershii)s  terminated  by  bankrupted, 
insolvency,  assignnient.  (»r  otherwise.       In  re  Winkens,  2  B.  H.  34'J. 

Where  there  are  no  partnershij)  assets  to  be  administered,  a  menibtTi' 
a  late  partnersliii)  may.  ni)on  his  individual  i)etition,  be  discharged  from  ;ili 
his  (lei)ts.  partnership  as  well  as  individual.  In  re  Abbe,  2  B.  R.  75;  i^.  *•• 
7  A.  L.  lU^i:.  S'J.\. 

rroeoediniis  in  voluntary  bankrui)tcy  can  not  be  conducted  in  the  unit»M 
names  of  i)arties  wiio  have  no  common  interest  and  do  not  seek  a  coiuuM^ 
(leeree.  Individuals  <  an  not  associate  and  make  a  joint  and  several  i^t- 
tion  Willi  a  view  to  a  sejiarate  adjudication  in  favor  of  each  applicaut.  A 
[letitinn  l»y  two  peiitionei'.'s  conjointly,  when  tliey  can  not  petition  as  jtan- 
ncis.  i-.ui  not  avail  tlKMii  individually,  lu  re  Moritz  &.  Pinner.  5  La^' 
Kep.  :v27k 

r<  rsdus  can  not  join  or  he  jeined  in  a  petition  in  bankruptcy  who  oouM 
Hot  Mi«'  or  lu'  Mied  in  any  rni'iii  of  action  at  law  or  in  eipiity.  IMstiii' - 
tiiMiis  cnjiijwtsrd  111  iL'irt  of  <litVer(  nt  persons  (.-au  not  be  so  jointnl.  In  re 
Wallace  .V:  Newti.n.  VJ  H.  K.  I'Jl. 
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No  number  less  than  the  whole  of  a  firm  can  file  a  voluntary  petition: 
In  re  Moritz  &  Pinner,  5  Law  Rep.  325.  ( 

The  filing  of  a  petition  In  bankruptcy  by  one  partner  against*  his  co- 
partner will  not  prevent  the  latter  fioni  bringing  a  suit  on  his  individual 
claim,  and  prosecuting  it  to  judgment  Booth  v._ Meyer,  14  B,  R.  575; 
8.  c.  3  W,  N.  196. 

While  the  proceeding  by  one  partner  against  his  copartner  Is  pending; 
the  district  court  may  enjoin  the  latter  from  disposing  of  the  firm  assets,' 
although  he  has  been  appointed  receiver  in  a  State  court  on  a  proceeding 
by  him  against  the  former.    In  re  Hathoru  &  Batchelor,  2  Woods,  73. 

Partners  are  not  liable  to  be  adjudged  bankrupts  upon  the  petition  of 
their  creditors,  upon  mere  proof  of  their  insolvency,  without  other  proof 
of  the  commission  of  an  act  of  bankruptcy.  In  re  Ralph  Johnson,  1  N.  Y.' 
Licg.  Obs.  166;  s.  c.  5  Law  Rep.  313;  in  re  John  W.  Hull,  1  N.  Y.  Leg.  Obs. 
1.    Contra,  In  re  Galbraith,  Cromwell  &  Co.,  1  N.  Y.  Leg.  Obs.  5,  note. 

Proceedings  at  First  Meeting  of  Creditors.—  None  but  creditors  of  the 
firm  can  participate  In  the  election  of  an  assignee.  In  re  Phelps,  Caldwell 
&  Co.,  1  B.  R.  525;  s.  c.  2  L.  T.  B.  25;  in  re  Scheiffer  &  Garrett,  2  B.  R. 
591;  s.  c.  1  C.  L.  N.  261. 

This  section  draws  a  distinction  between  the  creditors  of  **  the  copartner- 
ship "  and  •*  the  separate  creditors "  of  each  partner.  It  also  calls  the 
foi-mer  **  joint  creditors,"  and  speaks  of  the  debts  due  to  them  as  *'  joint 
debts,"  while  it  speaks  of  the  debts  due  to  such  separate  creditors  as  sepa- 
rate debta  It  puts  joint  creditors  and  joint  debts  in  antithesis,  and  seija- 
rate  creditors  and  separate  debts.  This  it  does,  although  necessarily  the 
copartnera  are  jointly  and  severally  liable  to  the  creditors  of  the  copart- 
nership for  the  joint  debts.  The  separate  debts  must,  therefore,  be  re- 
garded OS  confined  to  debts  which  arise  out  of  a  liability  other  than,  or 
in  addition  to,  that  resultkig  solely  from  a  debt  contracted  by  the  firm. 
In  re  Walter  P.  Long  &  Co.,  9  B.  R.  227;  s.  c.  7  Ben.  141. 

A  firm  creditor  who  holds  a  firm  note  indorsed  by  one  of  the  partners 
may  elect  to  prove  his  debt  against  the  separate  estate  of  such  copartners. 
Stevenson  v.  Jackson,  9  B.  R.  255. 

A  creditor  holding  notes  both  of  the  partnership  and  of  the  individuxil 
partners  for  a  partnership  debt  has  the  right  to  prove  the  notes  against 
the  respective  makers,  and  Is  entitled  to  receive  dividends  from  the  joint 
and  separate  estates  according  to  such  proof.  Meade  v.  National  Bank  of 
Fayetteville,  2  B.  R.  173;  s  c.  6  Blatch.  180;  s.  c.  1  L.  T.  B.  108. 

Although  by  this  section,  where  partners  In  trade  shall  be  adjudged 
bankrupts,  all  the  Joint  property  of  the  partnership  and  also  all  the  sepa- 
rate estate  of  each  of  the  partners  shall  be  taken,  yet  in  the  distribution 
the  joint  and  separate  estates  are  considered  as  distinct  estates.  This  is 
perfectly  clear  by  the  rule  laid  down  for  their  administration.  It  has, 
therefore,  been  held  that  a  joint  creditor  having  a  security  upon  the 
separate  estate  is  entitled  to  prove  against  the  joint  estate  without  giving 
up  his  security;  he  would,  therefore,  by  the  same  principle,  be  allowed  to 
prove  his  whole  claim  against  both  estates,  and  receive  a  dividend  from 
each,  but  so  as  not  to  receive  more  than  the  full  amount  of  his  debt    A 
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creditor  holding  a  note  indorsed  both  by  the  Arm  and  by  one  of  the  co- 
partners, may  prove  his  claims  against  both  estates.  In  re  Hoi^ard,  Cole 
&  Ck).,  4  B.  li.  571;  s.  c.  2  Lr.  T.  B.  161;  Emery  v.  Canal  National  Bank,  7 
B.  li.  217;  8.  c.  5  L.  T.  B.  419;  Meade  v.  National  Bank  of  FayettevUle,  2  B. 
R.  173;  8.  c.  G  Blatch.  180;  s.  c.  1  L.  T.  B.  108;  in  re  Bradley,  2  Biss.  515; 
in  re  I*etcr  Farnum,  6  Law  Rep.  21. 

If  a  dividend  has  been  paid  by  one  estate,  the  amount  thereof  should 
be  deducted  and  a  dividend  only  ou  the  balance  allowed  from  tbe  other. 
In  re  Peter  Farnum,  6  Law  Rep.  21. 

Altliouph  the  consideration  passed  to  the  firm,  yet  if  the  obligation 
is  given  by  the  partners  individually,  and  not  by  the  firm  name,  the  debt 
is  provable  against  their  individual  estate.  In  re  Bucyrus  Machine  Co., 
6  B.  R.  303. 

Where  the  partnership  as  sucli  receives  and  uses  the  funds  belongiui: 
to  an  estate  of  which  one  partner  is  the  executor,  with  full  kno'wiedjsre 
of  its  cliaracter,  it  becomes  liable  therefor,  and  the  beneficiaries  may 
prove  their  claim  either  against  the  i)artnership  estate  or  against  tbe  in- 
dividual estate  of  the  partner  who  was  executor.  In  re  E.  P.  &  Bi.  M. 
Tcsson.  0  B.  R.  378. 

If  a  person  talvcs  the  note  of  one  partner  without  knowing  that  the 
money  is  for  the  l)enelit  of  the  firm,  he  can  not  prove  a  claim  against  the 
firm  after  ho  has  obtained  a  judgment  on  the  note.  In  re  Hugh  T.  Herrkk. 
13  B.  R.  312. 

A  person  who  talvos  a  note  of  one  partner  for  money  loaned  for  tbe  use 
of  tlie  finn,  can  not  prove  a  claim  against  the  firm.    Ibid. 

Where  the  deposition  on  its  face  shows  a  sevei-al  debt,  the  creditor  can 
not  be  Iield  (to  luive  proceedtnl  against  the  joint  estate,  although  the  proof 
is  in  that  form.    Il)id. 

A  judgment  against  tlie  partners  iudividually  and  others  constitutes  a 
several  del)t  as  to  tlie  partners,  and  can  not  be  proved  against  the  joiat 
estate.     Il)iil. 

A  creditor  liolding  a  partnersliip  lM)nd,  by  express  terms  joint  smd 
several,  for  a  partnersliii)  del)t,  lias  tlie  right  to  prove  it  against  tbe 
separate  estates,  and  is  entitled  to  receive  dividends  out  of  the  individual 
assets.     In  re  Bii^clow  et  al..  2  B.  U.  371;  s.  c.  3  Ben.  14t>;  s.  c.  2  L.  T.  B.  41. 

A  joint  agreement  given  by  two  nienil)ers  of  a  firm  to  indemnify  a  n»tir- 
ing  partner  may  be  proved  for  tlie  full  amount  against  the  separate  estate 
of  each  i>artni'r.     In  re  Beers  et  al..'5  B.  R.  211. 

A  bond  si,une<l  by  tlie  meml)ers  of  a  tirm,  in  tlieir  individual  names,  as 
sureties,  and  not  given  for  a  partnership  lial)ility,  is  a  claim  against  them 
individually,  and  not  as  mcm)n»rs  «)f  the  linn.  In  re  W.  I).  Webb  ifc  Co.,  '2 
l\.  H.  ';14;  s.  c.  2  L.  T.  H.  ST;  s.  c.  Ki  Pitts.  L.  .1.  43;  in  re  Edmund  H.  Mil- 
ler. 1  N.  Y.  LeL,^  ()l»s.  :5S;  in  I'c  Koddin  iV:  Hamilton,  (>  Biss.  377. 

Wiici-c  one  (»f  ilic  ])artners  of  a  luuikrn])t  firm  is  also  a  member  of  an- 
ollicr  lliin.  a  claim  by  the  latter  against  the  former  may  be  provetl  by  the 
solvent  partner,  for  tlic  tlrms  are  n^;;arded  as  distinct  legal  entires,  capable 
of  coTilracting  with  each  other  in  equity.  In  re  Buckhause  &  Gough,  10  B. 
R.  2()(>. 
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When  a  partnership  consists  of  two  persons,  and  they  both  sign  a  note 
or  bill  with  their  individual  names,  and  not  by  the  name  of  the  firm,  or 
one  draw^s  a  bill  and  the  other  accepts  it,  if  it  is  in  fact  for  a  partnership 
object,  it  may  be  treated  for  all  purposes  as  a  partnership  debt.  In  re 
Henry  Warren,  2  Ware,  322. 

When  the  intention  of  the  contracting  parties  is  that  the  firm  shall  be 
bound,  and  the  contract  is  within  the  scope  of  the  partnership  business, 
the  contract  w^ill  bind  the  firm  In  whatever  form  it  may  be  made,  whether 
signed  by  the  parters  jointly,  or  with  the  firm  name,  or  by  one  partner 
alone.    In  re  Henry  Warren,  2  Ware,  322. 

The  presumption  that  arises  from  the  form  of  the  note,  that  the  separate 
name  of  the  partner  was  taken  from  choice,  may  be  overcome  by  proof 
that  no  such  election  was  made.    Ibid. 

A  creditor  who  takes  the  individual  note  of  one  partner  in  a  transaction 
for  the  benefit  of  the  firm  is  presumed  to  elect  to  take  that  in  preference 
to  the  firm  note.    Ibid. 

The  assignee  of  the  firm  Is  the  assignee  of  a  member  of  the  firm,  and 
may  sue  to  recover  money  due  to  him.  Babbitt  v.  Burgess,  7  B.  R.  561; 
s.  c.  2  Dillon,  169. 

An  assignee  of  a  firm  may  recover  property  transferred  by  one  partner 
in  violation  of  the  bankruptcy  law.    Barnwell  v.  Jones,  14  B.  IL  278.  * 

Assignee  of  Individiutl  Partner.— An  adjudication  upon  the  petition  of 
one  partner  in  his  own  behalf,  and  as  a  member  of  a  firm,  does  not  pass 
the  partnership  effects  to  his  assignee.  In  re  Paulson,  1  N.  Y.  Leg.  Obs. 
6,  cited. 

Upon  the  bankruptcy  of  one  i>artner,  his  private  property  and  his  interest 
In  the  funds  of  the  firm  pass  to  his  assignee.  Harrison  v.  Sterry,  5 
Cranch,  280;  s.  c.  Bee,  244. 

The  assignee  of  a  bankrupt  partner  and  the  remaining  solvent  partner, 
are  tenants  in  common  in  respect  to  the  partnership  funds,  and,  like  all 
tenants  in  common,  one  party  can  not  call  the  joint  property  out  of  the 
hands  of  the  other.  They  are  entitled  equally  to  the  possession  in  law. 
Neither  party  is  strictly  entitled,  as  against  the  other,  to  anything  more 
than  his  share  of  the  surplus  after  the  partnership  debts  are  paid.  Mur- 
ray V.  Murray,  6  Johns.  Ch.  60;  Ayer  v.  Brastow,  5  Law  Rep.  498;  in  re 
Shannahan  &  West,  6  Biss.  39. 

Where  partners  agree  to  give  another  an  interest  in  the  assets  after 
the  payment  of  the  firm  debts,  the  latter,  upon  the  bankruptcy  of  the 
former,  Is  not  entitled  to  receive  the  property  from  their  assignee  until 
the  debts  are  paid.    In  re  Shannahan  &  West,  6  Biss.  39. 

The  solvent  partner  has  generally  the  right  to  retain  the  control  and 
possession  of  the  partnership  assets  until  an  account  is  taken  for  the 
purpose  of  applying  them  in  good  faith  to  tlie  discharge  of  the  Joint  debts 
and  for  his  share  of  the  surplus.  Ayer  v.  Brastow,  5  Law  Rep.  498;  Tal- 
cott  V.  Dudley,  5  111.  427. 

The  solvent  partner,  upon  the  dissolution  of  the  partnership  by  bank- 
ruptcy, being  a  tenant  in  common,  may  retain  and  distribute  the  funds  In 
his  possession,  and  may  sell  the  partnership  effects  for  a  valuable  con- 
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slderation  and  without  fraud.  They  can  not  be  called  out  of  his  posses- 
sion by  his  cotenant.  But,  on  the  other  hand,  there  is  no  foundation  in  law 
or  equity  for  the  solvent  partner  to  call  to  account  either  the  partnership 
debtors  who  have  bona  fide  settled  with  the  assignee,  or  the  assignee 
himself  for  the  funds  in  his  possession.  Murray  v.  Murray,  5  Johns. 
Ch.  GO. 

The  only  interest  in  partnership  property  which  passes  to  the  assignee 
of  an  individual  partner,  is  tlie  interest  which  the  bankrupt  may  appear  to 
have  on  talihij^  an  account.  But  the  interest  of  the  bankrupt  does  not 
pass  to  the  assignee  with  precisely  the  same  powers  over  the  property 
wliich  the  l)anlvrupt  himself  had.  Before  the  bankruptcy,  his  power 
over  it  was  tliat  of  a  partner;  it  was  a  Joint  tenancy.  The  bankrupt  could 
dispose  of  tlie  wliole  property.  But,  by  the  bankruptcy,  the  partnership  is 
dissolved,  and  tlie  joint  tenancy  severed.  The  assignee  succeeds  to  the 
rights  of  tlie  ]>anknipt,  not  as  a  partner,  but  as  a  tenant  in  common. 
Ayer  v.  Brastow,  5  Law  Rep.  41)8. 

Without  a  special  order  of  the  court  for  that  pui-pose,  the  assignee  of 
an  individual  partner  ha.s  no  power  to  take  and  dispose  of  the  assets  of 
the  tirm  so  as  to  divest  the  rights  of  the  other  partners  and  vest  the  entire 
interest  in  tlie  assets  of  the  tirm  in  a  purchaser  at  his  sale.  Buckner  v. 
Calcote,  28  Miss.  4:\2, 

Wliere  one  partner  becomes  bankrupt,  the  district  court  may  take  into 
Its  own  hands  the  exclusive  nianajjement  and  administration  of  all  the 
partnersliip  assets  and  inlilbit  the  other  pailners  from  intermeddling 
therewith  for  the  purpose  of  ascertaining  the  partnership  assets  and  debts, 
and  adjusting  and  distributin;:  tlie  same,  but  will  do  so  with  caution.  Par- 
ker v.  Mugjrridge.  2  Story,  .3:U;  Ayer  v.  Brastow,  5  Law  Rep.  41)8;  McLean 
V.    llinisen,    1    West.   L.   J.    l.SJ). 

A  creditor  who  has  obtainiMl  a  judgment  against  the  ostensible  partner 
may  levy  on  tlie  firm  itjoods,  althouj;h  they  are  placed  in  the  possession  of 
tlie  assiiriice  of  the  dormant  partner  ]>rior  to  the  levy,  but  after  the  issu- 
iriiT  (»f  I  lie  execution.    Talc»)tt  v.  Dudley,  7)  111.  427. 

If  one  ])artiicr,  \vli(>  owns  all  tli(»  property,  is  declared  a  bankrupt,  his 
assignee  will  be  estopped  from  <lenyiug  that  his  copartner  had  all  the 
usual  rJL'lits  of  a  p.-irtuer  as  against  an  attaching  creditor  of  tlie  firm. 
Kelly  v.   Scott.  V.)  N.   Y.  .%«r,. 

Tlu'  appropiMMtion  of  the  llrm  prop(»rty  to  pay  an  individual  debt  of  one 
partner,  when*  he  lieentnes  a  bankrupt.  do<'S  not  bind  the  firm  unless  the 
solvcnl  partners  :i<sent  to  it  prior  to  the  commencement  of  tlie  proceed- 
imrs  in  hankruptcy.     Anslnitz  v.  Fitzsimnicms.  1>  Penn.  180. 

The  ass!i:nee  of  a  li<iuidMtinL'-  prirtner  is  merely  a  mandator^"  of  the  in- 
terest «»f  tlie  other  i»,irtner  for  purposes  of  liiiuidation,  and  a  purchaser 
from    him    will   not   MiMpiire  that    interest.     Akin  v.   Oakley,   10  Rob.   (La.) 

-im. 

riie  a^viuiife  (if  :in  individual  ]iartner  does  not.  by  virtue  of  the  interest 
he  takes  in  ilii^  lii-m.  aeqiiire  any  claim  against  the  bankrupt.  Buckner  v. 
Calcote.  '.'s  Miss.  -1:;l'. 
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Where  one  partner  becomes  bankrupt,  his  assignee  can  take  only  that 
portion  of  the  partnership  assets  which  would  belong  to  the  bankrupt 
after  payment  of  all  the  partnership  debts,  and  the  solvent  partners  have 
a  Hen  upon  the  partnership  assets  for  all  the  partnership  debts,  and 
also  for  their  own  shares.    Parker  v.  Muggridge,  2  Story,  334. 

The  assignee  of  an  individual  partner,  who  is  a  member  of  three  firms 
composed  of  the  same  individuals,  can  only  claim  what  may  be  due  after 
the  payment  of  all  the  debts  of  the  firms,  and  upon  an  account  of  the  re- 
spective interests  of  the  partners  inter  se.    Buckner  v.  Calcote,  28  Miss.  432. 

Where  an  individual  partner  applies  alone  and  surrenders  partnership 
assets,  a  sale  by  his  assignee  will  pass  the  entire  interest  of  the  firm. 
Judson  V.  Lathrop,  6  La.  An.  587. 

If  the  assignee  of  the  bankrupt  partner  settles  with  the  partnership 
debtor,  the  solvent  partner  can  not  set  aside  such  settlement  in  order  to 
obtain  possession  of  what  was  due  from  the  debtor  for  the  purpose  of 
distribution,  inasmuch  as  the  assignee  had  competent  power  to  make  the 
settlement  and  to  obtain  possession  of  what  was  due  and  coming  from  the 
settlement  for  the  like  purpose  of  distribution.  Murray  v.  Murray,  5 
Johns.  Gh.  60. 

The  assignee  of  one  partner  may  become  a  party  on  the  record  with  the 
other  partner  of  his  assignee  when  the  suit  is  prosecuted  to  collect  a  de- 
mand due  to  the  firm.    Cannon  v.  Wellford,  22  Gratt.  195. 

Where  the  partnership  is  insolvent,  so  that  the  assignee  of  an  individual 
partner  has  no  interest  in  the  effects  of  the  firm,  the  assignee  need  not  be 
made  a  party  to  a  suit  in  equity  to  obtain  payment  of  a  debt  due  to  the 
firm.    Ck)e  v.  Whitbeck,  11  Paige,  42. 

Where  one  partner  becomes  bankrupt,  a  suit  on  a  cause  of  action  beloiig- 
ing  to  the  firm  should  be  brought  in  the  name  of  the  solvent  partner  and 
the  assignee.  Peel  v.  Ringgold,  G  Ark.  546;  Coe  v.  Whitbeck,  11  Paige,  42; 
Halspy  V.  Norton,  45  Miss.  703. 

But  it  must  be  shown  that  there  is  another  person  not  coplaintiff  who 
ought  to  be  joined.  This  may  be  by  a  plea  in  abatement,  or  by  nonsuit,  If 
proved  at  the  trial,  or  by  demurrer,  if  it  appears  on  the  face  of  the  declara- 
tion. If  the  nonjoinder  of  the  solvent  partner  is  relied  on  to  nonsuit  the 
assignee,  the  defendant  must  prove  the  existence  of  such  a  partner. 
Halsey  v.  Norton,  45  Miss.  703. 

If  upon  the  declarations  of  the  firm  one  partner  takes  the  firm  assets 
and  undertakes  to  pay  the  firm  debts,  and  the  retiring  partner  subse- 
quently pays  firm  debts  to  an  amount  more  than  sufficient  to  cover  the 
deficiency  that  might  remain  after  applying  the  joint  assets  to  pay  the 
joint  debts,  the  assignee  of  the  latter  is  entitled  to  the  surplus  of  the  firm 
assets  in  the  hands  of  the  former.    Hyde  v.  Baker,  11  Pac.  L.  R.  81. 

There  must  be  an  adjudication  of  bankruptcy  against  the  partners  com- 
posing the  firm,  and  an  assignee  must  be  appointed  in  such  a  proceeding 
before  any  step  can  be  taken  to  reach  the  partnership  assets  in  bankruptcy. 
The  partnership  property  can  not  be  taken  and  administered  by  the  bank- 
ruptcy court  unless  all  the  persons  who  have  an  interest  as  copartners  in 
such  property  are  adjudged  bankrupt.    An  assignee  of  the  Individual  and 
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separate  estate  of  one  partner  has  no  title  to  call  tblrd  parties  to  an 
account  for  partnership  property.  The  court  does  not  intend  to  decide 
\?hat  the  right  of  the  assignee  would  be  to  set  aside  a  transfer  of  the 
bankrupt's  Interest  in  the  joint  property.  In  re  T.  S.  Shepard,  3  B.  R,  172; 
8.  c.  3  Ben.  347;  Forsaith  v.  Merrltt,  3  B.  R.  48;  s.  c.  Lowell,  336;  s.  c.  1  L. 
T.  B.  108;  Withrow  v.  Fowler,  7  B.  R.  339;  s.  c.  5  Pac.  L.  K.  102;  Amsinck 
V.  Bean,  8  B.  R.  228;  s.  c.  11  B.  K  495;  s.  c.  10  Blatch.  361;  s.  c.  22  WaU. 
395. 

The  assignee  of  an  individual  partner  can  not  maintain  an  action  to  re- 
cover money  of  the  firm  secretly  paid  to  a  firm  creditor,  In  fraud  of  the 
rights  of  other  creditors,  under  a  compromise.  Amsinck  v.  Bean,  8  B.  R. 
228;  8.  c-  11  B.  R.  495;  s.  c.  10  Blatch.  3G1;  s.  c.  22  Wall.  395. 

Distribution  of  Assets.—  This  section  was  inserted  simply  to  indicate 
the  correct  and  equitable  mode  of  administration  of  the  partnership  prop- 
erty and  sc-parate  estates  of  each  partner  when  two  or  more  persons  who 
are  partners  in  trade  Hhall  he  adjudged  l)ankrupt,  and  can  not  be  made 
to  apply  to  a  case  where  only  one  of  the  partners  is  proceeded  against.  In 
its  main  features  it  embodies  no  new  law,  but  was  only  declaratory  of 
the  equitable  priucipk^s  which  the  courts  had  adopted  in  the  distribution 
of  the  bank's  assets.  It  was,  nevertJieless,  proper  and  useful  in  this  re- 
spect —  that  it  put  to  rest  the  long-mooted  and  much-<liscussed  question 
of  the  power  of  the  bankruptcy  court,  in  administering  the  bankrupt's 
estate,  to  make  orders  for  tlie  marshaling  of  assets  and  the  payment  of 
partnership  debts  with  partnership  funds,  and  separate  debts  with  sepa- 
rate funds,  without  the  inten'ention  of  proceedings  by  bill  in  equity.  In 
re  Melick.  4  B.  R.  97:  CJollins  v.  Hood,  4  McLtMiu,  180;  in  re  Collier,  Taylor 
&  Co.,  12  H.  R.  20r»;  Ancker  v.  I^vy,  3  Strobh.  Eq.  197. 

The  rule  applies  only  where  the  joint  estate  as  well  as  the  separate  is 
before  the  court  for  distribution,  and  where  there  are  joint  creditors  and 
also  separate  creditors.  Lewis  v.  IT.  S.,  13  B.  K  33;  s.  c.  14  B.  R.  01;  s.  c. 
92  V.  S.  CIS;  in  re  R.  S.  Tease,  VA  B.  R.  I(i8. 

In  tlie  distriimtiou  of  tlie  i^tate,  it  is  of  no  consequence,  excepting  in 
the  matter  of  expense,  whether  there  are  two  pro<'eetlinps  by  or  agtiinst 
two  partners  or  only  one.  lOverytliing  is  conducted  in  the  same  way.  and 
the  rights  of  creditors  and  all  othei*s  are  precisely  the  same.  In  re 
Edward  P.  Morse,  VA  H.  T{.  :M{\. 

Where  one  partner  poes  into  bankniptcy  alone,  the  separate  creditors 
are  entitled  to  be  paid  solely  out  of  the  separate  estate,  and  the  partner- 
ship creditors  are  entitled  solely  to  be  paid  out  of  the  partnership 
estate.  In  re  Willinni  In^Mlls.  .j  Law  Rep.  401;  in  re  Henry  B.  Williams. 
5  Law  Kep.   102. 

rrrniisi'S  nsod  by  partners  for  the  puri>o#!e  of  can'ying  on  their  trade 
are  prima  f.-njc  a  part  of  tlic^  partnersliij)  property.  Osbom  v.  McBride, 
ir»  TV  K.  2-J;  s  c.  :;  Saw.  ^M). 

Real  estat*'  held  a^  partTiership  assets  does  not  lose  that  character  until 
It  is  slinwn  Tint  only  that  the  lirni  creditors  have  been  paid,  but  that  as 
b.twt'rn  th<'nisrlvi's  the  aconnts  of  the  partners  have  been  settled.  His- 
cock  V,  Green,  12  B,  R.  r.oT. 
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If  real  estate  is  purchased  as  a  speculation  In  which  the  capital  is  to  be 
derlTed  from  and  the  losses  sustained  by  the  assets  of  the  lirm,  and  the 
profits  which  may  accrue  are  to  augment  the  capital  of  the  firm,  It  will  be 
decerned  to  be  partnership  assets.    Ibid. 

If  a  partner,  after  a  formal  dissolution,  continues  to  carry  on  business 
under  the  firm  name,  with  the  consent  of  his  copartner,  his  trade  assets 
should  be  treated  as  Joint  assets.    In  re  Edward  P.  Morse,  13  B.  R.  376. 

Where  an  Individual  partner  is  bankrupt,  a  partnership  creditor  who  has 
received  a  payment  in  part  from  the  firm  assets  held  by  the  copartners, 
may  prove  his  debt  for  the  balance,  and  share  pro  rata  with  the  Individual 
creditors.    In  re  R.  S.  Pease,  13  B.  R.  168. 

When  a  partner  takes  all  the  firm  property  and  stipulates  to  pay  all 
the  firm  debts,  he  makes  those  debts  his  individual  debts,  and  the  creditors 
of  the  partnership  may  prove  their  debts  against  him  alone,  and  share  In 
his  separate  estate  pro  rata  with  his  individual  creditors.  By  this  promise 
he  is  bound,  and  the  creditors  of  the  firm  are  In  equity  entitled  to  enforce 
it  against  him.  It* Is,  on  their  election  to  avail  themselves  of  It,  cumulative 
to  their  other  rights.  They  need  not  release  the  firm  in  order  to  get  the 
benefit  of  this  promise  made  by  one  of  the  members  for  their  benefit.  The 
right  of  the  creditors  Is  not  defeated  by  his  subsequent  bankruptcy.  They 
may  assent  to  and  claim  the  benefit  of  It  at  any  time,  either  before  or 
after  the  bankruptcy  of  the  debtor.  In  re  Wm.  Downing,  3  B.  R.  748;  s.  c. 
1  Dillon,  33;  s.  c.  1  L.  T.  B.  207;  in  re  George  Rice,  9  B.  R.  373;  In  re 
Walter  P.  Long  &  Co.,  9  B.  R.  227;  s.  c.  7  Ben.  141;  in  re  Collier,  Taylor  & 
Co.,  12  B.  R.  266. 

An  agreement  between  two  traders  to  unite  their  stocks  in  trade,  as  the 
capital  of  a  partnership  to  be  formed  between  them,  and  to  convert  the 
separate  debts  of  either  Into  Joint  debts  of  the  firm,  will  not  entitle  a 
separate  creditor,  who  has  not  acce<led  In  any  way  to  the  arrangement,  to 
prove  in  bankruptcy  as  a  Joint  creditor  of  the  firm.  In  re  Isaacs  &  Cohen, 
6  B.  R.  92;  s.  c.  3  Saw.  35. 

If  partners  dh-lde  the  firm  property  on  a  dissolution,  and  one  partner 
puts  his  share  Into  a  new  firm,  the  assignee  of  the  last  firm  is  entitled  to 
have  it  first  applied  toward  the  payment  of  the  partnership  debts,  as 
against  a  creditor  of  the  prior  firm  who  has  levied  an  execution  thereon. 
Crane  v.  Morrison,  13  Pac.  L.  R.  81. 

When  there  is  no  Joint  estate  and  no  solvent  partner,  all  the  creditors, 
Joint  and  separate,  will  share  pari  passu  in  the  estate  of  the  bankrupt 
partner,  in  case  of  his  separate  application  for  the  benefit  of  the  bankruptcy 
act.  Under  such  circumstances,  the  cretlitors  of  the  firm  have  a  right  to 
prove  their  debts  against  the  estate  of  the  bankrupt  partner,  and  are 
entitled  to  share  pro  rata  under  section  5091,  as  it  extends  to  "  all  creditors 
whose  debts  are  duly  proved,"  and  are  embraced  in  the  discharge  provided 
for  in  section  5119.  In  other  words,  this  section  of  the  bankruptcy  act  only 
comes  into  operation  when  there  are  firm  assets,  and  the  proceedings  are 
Instituted  against  the  firm  and  each  of  its  members,  in  which  case  the 
assets  are  to  be  marshaled  according  to  the  equity  rule,  firm  creditors  to 
have  priority  as  respects  the  Joint  assets,  and  individual  creditors  as 
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respects  the  separate  estate  of  their  debtor.  In  re  Wm.  Downing,  3  B.  R. 
748;  s.  c.  1  Dillon,  33;  s.  c.  1  L.  T.  B.  207;  in  re  Fred'k  Jewett,  1  B.  R.  491; 
s.  c.  7  A.  L.  Reg.  291;  s.  c.  15  Pitts.  L.  J.  354;  in  re  Goedde  &  Co.,  0  B.  R. 
295;  in  re  George  Rice,  9  B.  R.  373;  in  re  Knight,  8  B.  R.  43G;  s.  c.  2  Biss. 
518;  in  re  William  Mills,  11  B.  R.  74;  Tuclver  v,  Oxley,  5  Cranch,  :i4;  a.  c. 

1  Cranch  C.  C.  419.  Contra,  in  re  Byrne,  1  B.  R.  464;  s.  c.  7  A.  L.  Reg. 
499;  in  re  Frear,  1  B.  XL  600;  s.  c.  35  How.  Pr.  249;  s.  c.  2  Ben.  467. 

In  order  to  share  in  the  separate  estate,  there  must  be  absolutely'  no  joint 
estate.  If  there  is  any,  however  small,  the  joint  creditors  can  not  l>e 
allowed  to  receive  dividends  from  the  separate  estate.  In  re  Albert  Mar- 
wick,  2  Ware,  233;  s.  c.  3  N.  Y.  Leg.  Obs.  286;  in  re  Elijah  E.  Smith.  13 
B.  R.  500. 

The  rule  covers  all  cases  where  there  is  a  joint  fund,  without  regard  to 
its  origin.  A  separate  creditor  may,  therefore,  purchase  a  worthless  asset 
belonging  to  the  joint  fund  for  a  small  sum  in  order  to  defeat  the  right  of 
the  joint  creditors  to  share  in  the  sei>arate  estate.    In  re  Albert  Marwick, 

2  Ware,  233;  s.  c.  3  N.  Y.  Leg.  Obs.  286. 

Where  there  are  i)artnership  assets,  the  partnership  creditors  can  not 
share  iu  the  individual  estate  although  the  i)artuers  were  declared  bank- 
rupts on  separate  petitions.     In  re  Edward  P.  Morse,  13  B.  R.  376. 

Where  there  are  assets  of  a  firm  and  of  the  individual  members  thereof, 
each  estate  must  pay  its  proiHn-tiou  of  tlie  entire  expenses  of  administer- 
ing the  estate:  In  re  Elijah  E.  Smith,  13  B.  R.  500;  in  re  William  Ingalls, 
5  Law  Rep.  401. 

If  the  lirm  assets  are  only  sufficient  to  pay  the  cost  of  the  proceeilings, 
the  firm  creditors  may  share  in  tlie  individual  estate,  for  the  words  **  net 
proceeds  "  refer  to  the  estate  to  be  distriljuted  among  the  ci*editors,  and 
were  only  designed  to  exclude  one  class  in  case  there  were  some  funds 
for  distribution  in  the  class  to  whicli  sucli  creditors  belonged.  In  re 
McKwen   iV  Sons,  12  H.   11.  11;  s.  e.  6  Biss.  294. 

Where  ilie  firm  is  in  banl^ruptey,  tlie  firm  creditors  may  share  pari  passu 
with  tiie  sei)ai-ate  creditors  iu  tlie  separate  estate  If  there  are  no  joint 
assets.     In  re  Collicn*,  'i\iylor  &  Co.,  12  B.  R.  266. 

The  burden  of  proving;  tliat  there  is  a  joint  fund  rests  upon  the  in- 
dividual creditors.  The  partnersliii)  cri^litors  can  not  l>e  n^iuired  to  prove 
a  neuative.  In  re  I'l'iMJt'rick  .Tewett.  1  B.  R.  491;  s.  c.  7  A.  L.  Reg.  291; 
s.  c.  1.")  Pitts.  L.  .1.  l\'A.  Contra,  in  re  Byrne,  1  B.  R.  4<>4;  s.  c\  7  A.  L.  lleg. 
499. 

Tlie  court  will  not  i)resnnie  that  the  otln'r  partner  is  solvent  and  has 
proiMM'ty  that  can  be  readied  by  the  joint  creditors.  His  pecuniary  ix^ 
si»(uisil)ility  is  a  mailer  n\'  alHrnialive  ])r(M>f  by  the  individtial  creditors  who 
object  to  tlic  linn  crcdiiors  sharing"  in  a  dividend  from  the  bankrupt's 
eslatc.     in  re  (Icnr^re  llice.  9  U.  U.  :i7:>. 

If  :l  ])eti!icn  is  lilcd  aiiainst  a  linn,  and  an  adjudication  is  thereupon 
eiiicrcMl  nLL.iinsi  ihc  lirni  and  one  partner,  but  no  adjudication  is  entered 
auaiiisi  Uk'  mlicr  jtai'incr.  the  seitarate  eiVNlitors  of  tlie  iiartner  so  de- 
(•larcd  banl^nipr  can  n<»i  parilt'ii»ale  in  tlu*  firm  a-ssets.  An  adjudic;ition 
a^^ainst  the  otlur  jiartner  can  only  be  necessary  for  the  purpose  of  reaching 
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his  IndlTldual  property,  and  may  be  made  at  any  subsequent  time,  if  it 
becomes  necessary  in  the  course  of  the  proceedings.  In  re  Kinkead,  7  B. 
R.  439;  3  Biss.  405. 

When  partners  are  in  fact  insolvent,  they  are  considered  in  equity  as 
holding  the  partnership  effects  in  trust  for  the  benefit  of  the  firm  creditors, 
and  they  can  not,  by  a  transfer  of  the  interest  of  one  to  the  other,  defeat 
this  trust.  A  sale  by  one  partner  to  his  copartner  when  the  firm  is  insolvent 
and  upon  the  eve  of  banlcruptcy,  which,  if  upheld,  would  operate  to  apply 
the  property  of  the  retiring  partner  to  the  payment  of  the  individual  debts 
of  the  partner  purchasing,  is  presumptively  fraudulent  as  to  firm  cred- 
itors, and  the  court  will  set  aside  such  sale,  and  distribute  the  property 
as  firm  property  to  the  payment  of  the  firm  debts.  If  the  legal  effect 
of  such  transfer  is  to  change  the  order  of  payment  and  prefer  certain 
creditors,  the  private  creditors  over  the  firm  creditors,  it  will  be  void  as 
creating  a  preference.  In  re  Cook  &  Gleason,  3  Biss.  116;  Collins  v.  Hood, 
4  McLean,  180. 

If  a  transfer  of  the  firm  property  to  one  of  the  copartners  is  made  honestly 
and  in  good  faith  upon  a  dissolution,  and  for  a  valuable  consideration, 
and  without  any  fraud  or  collusion  between  the  copartners  to  defeat  the 
rights  of  the  Joint  creditors,  the  joint  property  becomes  by  such  transfer 
the  separate  property  of  such  copartner.  In  re  Walter  P.  Long  &  Co.,  9 
B.  li,  227;  s.  c.  7  Ben.  141. 

When  only  five  days  had  intervened  between  the  dissolution  of  the  firm 
and  the  commencement  of  proceedings  in  bankruptcy,  the  transfer  of  the 
partnership  property  was  held  to  be  void,  as  a  fraud  on  the  copartnership 
creditors,  and  the  property  so  transferred  was  held  to  be  a  Joint  fund. 
In  re  Byrne,  1  B.  R,  464;  s.  c.  7  A.  L.  Reg.  499. 

When  firm  property  has  been  transferred  to  a  partner  under  an  agree- 
ment to  apply  the  proceeds  of  the  same  to  the  payment  of  the  firm  debts, 
and  he  has  purchased  other  property,  and  mingled  it  with  the  firm  prop- 
erty in  such  a  manner  as  to  make  it  impossible  to  distinguish  between 
them,  the  whole  should  be  regarded  as  his  individual  property,  and  liable. 
In  the  first  instance,  to  his  individual  debts.  In  re  H.  B.  Montgomery,  3 
B.  R,  374;  s.  c.  3  L.  T.  B.  40. 

The  separate  estate  of  a  partner  is  that  in  which  he  is  separately  in- 
terested to  the  exclusion  of  his  copartners.  If  the  interest  of  each  partner 
extends  to  the  entire  stock  in  trade,  the  excess  of  the  interest  of  one 
partner  over  that  of  the  other  partners  is  not  the  former's  separate  estate. 
In  re  Lowe  &  Richards,  11  B.  R.  221. 

If  the  surviving  partner,  with  the  knowledge  and  consent  of  the  adminis- 
trator of  the  deceased  partner,  converts  the  firm  assets  to  his  own  use,  the 
property  belongs  to  his  indivldu.^l  estate.  In  re  William  Mills,  11  B.  R.  74. 
•  If  one  partner  In  good  faith  sells  the  partnership  property  to  his  co- 
partner, who  agrees  to  pay  the  firm  debts,  the  property  from  the  moment 
of  sale  ceases  to  be  partnership  property,  and  becomes  the  individual 
property  of  the  purchasing  partner,  and  primarily  liable  for  the  payment 
of  his  individual  debts.    In  re  William  H.  Wiley,  4  Bls&  214. 
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When  the  bankrupt  has  been  a  member  of  two  separate  firms,  the  prop- 
erty of  each  firm  must  be  applied  to  the  payment  of  its  own  debts  In 
preference  to  the  debts  of  the  other  firm.  No  part  of  the  proceeds  of  such 
property  can  be  applied  to  the  latter  debts  until  the  former  are  fully  paid. 
In  re  Hinds  et  al.,  3  B.  R.  351. 

If  any  surplus  remains  after  the  IndiTidual  creditors  are  paid,  it  must 
be  distributed  pro  rata  among  all  the  creditors  who  have  proved  their 
claims  and  to  whom  the  partner  was  liable  either  as  a  member  of  the 
bankrupt  firm  or  any  other  firm.  In  re  Robert  K.  Dunkerson  &  Co.,  12 
B.  R.  391;  s.  c.  4  Biss.  323. 

If  a  partner  is  a  member  of  two  distinct  firms,  both  of  which  are  liable 
to  a  creditor  on  commercial  paper,  the  creditor  has  no  advantage  over  the 
creditors  of  either  firm  in  the  distribution  of  his  individual  estate.  In  re 
Robert  K.  Dunkerson  &  Co.,  4  Biss.  227. 

If  the  partners  conduct  business  in  two  different  places  under  different 
names,  the  two  firms,  in  the  distribution  of  the  assets,  will  be  treated  as 
one  firm,  and  no  notice  will  be  taken  of  the  indebtedness  of  one  firm  to 
the  other.  In  re  Theo.  H.  Vetterlein  et  al.,  4  B.  R.  59G;  s.  c.  5  Ben.  311; 
Buekner  v.  Calcote,  28  Miss.  432;  Ballin  v.  Ferst,  55  Ga.  546.  Vide  in  re 
Buckuer  &  Co.,  28  Miss,  447,  note. 

If  one  of  tlie  bankrupts  is  a  member  of  a  firm  which  is  a  creditor,  the 
whole  dividend  should  not  Ue  paid  to  the  firm,  but  the  proportion  to  which 
the  bankrupt  would  Ik?  entitled  should  be  retained  for  his  individual  cred- 
itors, and  the  rest  paid  to  the  other  members  of  the  firm.  In  re  Joel  A.  H. 
Ellis.  5  Ben.  421. 

The  firm  creditors  can  not  have  recourse  to  the  separate  estate  for  money 
advanced  by  the  firm  to  one  of  the  partners.  In  re  G.  H.  Lane  &  Co.,  10  B. 
R.  T35;  in  re  McEweu  &  Sons,  12  B.  R,  11;  s.  c.  6  Biss.  294;  in  re  John 
McLean  &  Son,  15  B.  R.  333. 

Tlie  firm  crtnlitors  can  not  have  recourse  to  the  separate  estate  for  goods 
sold  by  the  firm  to  one  of  the  partners.  In  re  G.  H.  Lane  &  Co.,  10  B.  R. 
135. 

The  amount  wliioh  a  firm  is  entitled  to  prove  against  a  copartner,  is  the 
balance  that  rcMiiains  after  deducting  the  partner's  share  of  the  profits. 
In  re  Jay  Cooke  &  Co.,  12  B.  R.  30. 

If  a  creditor,  havinc,  a  firm  note  indorsed  by  a  partner  and  holding  prop- 
erty of  the  partner  as  security,  obtains  payment  by  the  sale  of  a  security, 
tlie  sepai-ate  creditors  are  entitled  to  receive  from  the  joint  estate  a  sum 
e(]iial  to  tlie  dividend  on  the  note.  In  re  Norman  B.  Foote  et  al.,  12  B.  R. 
337. 

If  tlie  holder  of  a  finn  note  indorsed  by  one  partner  resorts  to  the 
.«Jeparato  estat(\  the  sei)arate  creditors  are  entitled  to  be  substituted  in  the 
plMc(»  of  tlic  liolder  of  the  n<jte,  and  allowed  to  prove  the  note  against  the 
ioint  ostMt(\     Ibid. 

Mvi\\  csi;ite  piirchascMl  with  the  intention  that  it  shall  be  held  as  partner- 
ship pr(»])rrty.  will  be  deemed  to  be  jiersonalty  so  far  as  creditors  are  con- 
ceriu'd.  and  will  b<»  aiMdied  to  ])ay  firm  debts,  even  as  against  Individual 
crtMlitors  wlio  have  obtained  .in<li:nients  which  would  otherwise  be  liens 
tlicnon.     Manett  v.  Murphy,  11  B.  R.  131;  s.  c.  1  Cent.  L.  J.  554. 
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If  partners  purchase  land  with  partnership  funds,  and  take  a  deed  to 
themselves  jointly  as  tenants  in  common,  and  the  orphans'  court,  upon  the 
death  of  one  of  them,  orders  his  interests  In  the  land  to  be  sold,  the  pro- 
ceeds do  not  belong  to  the  assignee  of  the  survlying  partner.  What  was 
sold  was  the  estate  of  the  decedent,  and  not  that  of  the  partnership.  The 
money  is  the  proceeds  of  his  estate.  Whether  the  sale  was  of  a  moiety  of 
the  lands,  the  title  of  the  decedent  as  a  tenant  in  common,  or  his  interest 
as  a  partner  in  the  firm,  the  result  is  the  same,  and  the  assignee  has  no 
right  to  the  money.    Jones*  Appeal,  70  Penn.  169. 

A  creditor  holding  a  Judgment  against  one  partner  acquires  no  lien  upon 
firm  property  transferred  to  that  partner  at  a  time  when  the  firm  is 
insolvent    In  re  Cook  &  Gleason,  3  Biss.  122. 

If  the  Judgment  of  a  partnership  creditor  against  the  firm  is  prior  in 
point  of  time  to  the  Judgment  of  an  individual  creditor  against  one  of  the 
partners,  the  share  which  the  partnership  creditor  is  entitled  to  receive  out 
of  the  partnership  assets  must  be  first  applied  as  a  credit  on  his  Judg- 
ment against  the  separate  partner,  in  relief  of  the  fund  of  such  separate 
partner,  for  the  benefit  of  the  separate  creditor.  In  re  A.  T:  Lewis,  8 
B.  R.  646. 

When  a  Judgment  has  been  obtained  by  a  partnership  creditor  against 
the  members  of  the  firm,  it  operates  as  a  several  lien  against  the  real 
estate  of  each  partner,  and  if  prior  In  point  of  time  to  a  Judgment  ob- 
tained against  an  Individual  partner  by  an  individual  creditor  of  such 
partner,  Is  to  be  preferred  to  such  subsequent  Judgment.    Ibid. 

A  creditor  who  holds  a  Judgment  against  all  the  partners,  rendered  on  a 
firm  note,  is  not  entitled  to  a  dividend  out  of  the  separate  estate  of  each 
partner  on  an  equal  footing  with  the  separate  creditors.  In  re  Berrian  et 
al,.  44  How.  Pr.  216;  s.  c.  6  Ben.  297. 

The  assignee  may  settle  an  indebtedness  of  the  partnership  by  can- 
celling a  debt  due  from  the  creditor  to  the  separate  estate  of  one  of  the 
partners,  and  placing  the  sum  to  the  proper  account.  If  the  claim  is  dis- 
puted, the  assignee  may  retain  in  his  possession  as  much  of  the  proceeds 
which  would  otherwise  belong  to  the  creditor  of  the  partnership  as  may  be 
necessary  to  satisfy  the  debt  due  from  the  partnership  creditor  to  the 
separate  estate  of  one  of  the  members.  In  re  Atkinson  &  Kellogg,  10  B.  R. 
635;  s.  c.  7  C.  L.  N.  9. 

•  The  rule  that  appn^rlates  partnership  property  to  the  payment  of  part- 
nership debts  is  for  the  benefit  of  the  partners,  and  they  may  waive  it. 
A  mortgage  is  not  void  as  against  partnership  creditors,  because  the  notes 
or  debts  which  It  was  in  fact  given  to  secure  w^ere  individual  debts  of  the 
respective  partners,  and  not  properly  a  partnership  demand.  In  re  Kahley 
et  al.,  4  B.  R.  378;  s.  c.  2  Biss.  383. 

The  presumption  is,  that  an  arrangement  made  by  one  partner  to  sell 
firm  property,  and,  in  consideration  thereof,  to  receive  goods  for  his  own 
individual  use,  is  entered  into  by  both  parties  in  fraud  of  the  partnership. 
This  presumption  may  be  rebutted  by  showing  an  express  or  implied 
assent  of  the  other  partners,  but  without  such  proof  the  arrangement  la 
void.    Taylor  v.  Rasch,  5  B.  R.  899. 

48 


754  The  Bankruptcy  Law. 

,  A  member  of  a  firm  may  assign  his  interest  in  tlie  existing  assets  of  the 
firm,  subject  to  the  claims  of  the  creditors  of  the  firm  and  of  the  other 
partners.  The  fact  that  the  mortgagor  purchased  other  goods  after  the 
making  of  the  mortgage,  and  mingled  them  with  mortgaged  goods,  is  not 
material,  when  the  proceeds  of  the  property  actually  mortgaged  are  more 
than  the  sum  claimed  by  the  mortgagee.  The  mortgagor  can  not,  by  such 
an  act,  in  any  way  affect  the  title  of  the  mortgagee.  Thompson  v.  Spittle, 
102  Mass.  207. 

The  fact  that  a  note  secured  by  a  mortgage  is  also  secured  by  the 
signature  of  a  surety  who  gave  the  payee  a  mortgage  of  his  property 
as  additional  security,  imposes  no  obligation  on  the  payee  of  the  note  to 
resort  to  him.  He  has  a  right  to  resort  to  the  principal  debtor  and  to  the 
security  obtained  from  him.  Against  the  surety  the  unsecured  creditors 
have  uo  sujierior  equity.     Ibid. 

If  the  separate  estate  of  one  partner  is  more  than  enough  to  pay  his 
sepaiate  debts,  at  the  amounts  proved  as  they  stood  at  the  time  of  the 
adjudication  of  banliruptcy,  the  sun^lus  of  such  separate  estate  over  such 
debts  is  to  be  added  to  tlie  partnership  estate,  and  applied  to  the  payment 
of  joint  debts,  before  paying  interest  on  the  separate  debts  after  that 
time.    In  re  Berrian  et  al.,  44  How.  Pr.  210;  s.  c.  6  Ben.  297. 

A  former  partner  of  the  baulirupt  will  not  be  allowed  to  receive  a  divi- 
dend on  notes  given  to  him  by  the  banlvrupt  for  his  share  in  the  firm 
at  the  time  of  the  dissolution  thereof  until  the  joint  creditors  are  paid  in 
full.    In  re  Frederleli  Jewett,  1  B.  U.  495;  s.  c.  7  A.  L.  Reg.  294. 

Discharge.—  UpoA  an  application  for  a  discharge,  there  are  in  reality 
two  cases,  and  the  petition  of  each  partner  for  a  discharge,  and  the  objec- 
tions made  to  it,  nui.st  l>e  considered  severally.  Each  banlirupt  must  stand 
or  fall  by  his  own  acts.  Those  of  his  copartner,  committed  without  his 
liuowledge,  will  not  affei't  hiui,  excepting  that  a  neglect  to  do  what  the 
law  positively  requires,  sucli  as  kei'piug  pn>i)er  books,  will  affect  both, 
thouph  it  should  actually  bo  the  neglect  of  one  only.  In  re  George  & 
I'rootor.  Lowell,  40t>;  in  re  George  M.  (4arwood,  Crabbe,  516. 

Spocilications  whicli  apply  to  one  partner  alone  will  not  prevent  the 
discliar^e  of  lh(^  oth*'r  partners.  The  discliarge  is  to  be  granted  or  refused 
to  theui  the  same  as  it  would  be  if  the  defaulting  partner  were  not  a  party 
to  the  procoiMliniXs.    In  re  Sc(»li(»ld  et  al..  3  B.  R.  551. 

Tlie  question  whethiM*  the  bankrupts  were  partners  or  not,  at  the  time 
of  the  conuiionccnient  of  pnueedinjxs  in  ])ankrupt('y,  will  not  be  enter- 
tained on  tlie  lu'arinjr  of  their  i)etitii)n  for  a  discharge.  In  re  Gilbert  & 
r.anipliiir,    1    X.    Y.    Lcl'.    Obs.   :V27. 

Proceedings  where  Partners  Beside  in  Different  Districts.— Tli is  sec- 
tion apjilirs  only  to  a  case  where  two  or  more  persons  who  are  partners  are 
adjudi^ed  bankrnpts.  'I'lu*  clauso  which  provides  that  where  "such  co- 
parin«MS  resi«h»  in  dilTeriMit  <listriets.  that  court  in  which  the  petition 
is  first  filed,  sliall  retain  exclnsive  jurisdiction  ov(T  the  case,'*  means  that 
\'\liere  two  or  more  pot  it  ions  are  tiled  in  different  districts,  praying  that 
two  or  nior(»  ]»ersons  who  an»  i)artners  be  adjudged  bankrupt,  the  court 
in  AA'bich  the  iirst  in  order  of  time  is  filed  shall  have  exclusive  jurisdiction 
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to  do  what  this  section  aUows  and  adjudges  bankrupts.    In  re  Boy  Ian,  1 
B.  R.  2;  s.  c.  1  Ben.  2C6;  in  re  M.  C.  Smith,  1  B.  B.  214. 

This  provision  implies  that  the  court  which  first  obtains  jurisdiction 
over  the  subject-matter  of  the  petition  and  oyer  the  person  of  the  peti- 
tioner, shall  have  exclusive  Jurisdiction  over  the  case;  that  is  over  the  sub- 
ject-matter of  the  petition  and  over  all  the  copartners,  if  the  nonpetitioning 
copartners  are  brought  in  by  appropriate  process.  In  re  Penn  et  al.,  5  B. 
R.  aO;  8.  c.  5  Ben.  89;  s.  c.  2  L.  T.  B.  190. 

One  partner  can  not  file  a  petition  against  his  copartners  in  the  district 
where  he  resides,  but  in  which  they  have  neither  resided  nor  carried  on 
business  during  any  portion  of  the  six  months  next  preceding  the  filing  of 
the  petition.  In  re  Worls,  McCough  &  Co.,  30  Leg.  Int  361.  Contra,  In 
re  I*eun  et  al.,  5  B.  R.  30;  s.  c.  5  Ben.  89;  s.  c.  2  L.  T.  B.  190. 

Where  the  members  of  a  firm  reside  in  different  districts,  the  only  court 
that  has  Jurisdiction  of  a  petition  against  the  firm,  is  the  district  court  of 
the  district  in  which  the  firm  carries  on  business.  Cameron  v.  Canieo,  9 
B.  R.  527;  in  re  Horace  Hall,  5  Law  Rep.  2G9. 

If  proceedings  to  have  the  firm  declared  bankrupt,  are  commenced  in  one 
district  on  the  same  day  that  proceedings  in  bankruptcy  are  commenced 
by  one  of  the  partners  in  another  district,  the  assignee  elected  in  the 
former  proceedings  is  alone  the  proper-  assignee  of  the  firm.  Cannon  v. 
Wellford,  22  GratL  195. 

By  the  commencement  of  proceedings  to  have  a  firm  declared  bankrupt, 
the  district  court  obtains  Jurisdiction  of  both  partners,  and  a  subsequent 
proceeding  by  one  partner  in  another  district  is  void.    Ibid. 

When  each  partner  files  a  separate  petition  in  distinct  and  separate 
courts,  the  partnership  property  will  not  vest  in  the  assignee  of  either 
court.  The  proceedings  in  the  court  where  the  latest  petition  was  filed  are 
void.    In  re  Greenfield,  42  How.  Tr.  469;  s.  c.  5  Ben.  552. 

An  adjudication  against  a  member  of  a  firm  in  one  district  does  not 
prevent  a  subsequent  adjudication  against  the  firm  in  another  district.  In 
re  Jewett  &  Co.,  15  B.  R.  126;  s.  c.  16  B.  R.  48;  s.  c.  9  C.  L.  N.  345. 

Act  op  1898,  Ch.  1,  Sec.  1,  ♦  ♦  ♦.  Corporations,  Ueaning  of. — 
(6)  "  Corporations  "  shall  mean  all  bodies  having  any  of  the  powers 
and  privileges  of  private  corporations  not  possessed  by  individuals 
or  partnerships,  and  shall  include  limited  or  other. partnership  asso- 
ciations organized  under  laws  making  the  capital  subscribed  alone 
responsible  for  the  debts  of  the  association. 

The  Same,  Ch.  2,  Sec.  2.  ♦  ♦  •.  Fnnishment  of  Corporations. — 
(4)  Arraign,  try,  and  punish  bankrupts,  officers,  and  other  persons, 
and  the  agents,  officers,  members  of  the  board  of  directors,  or  trustees, 
or  other  similar  controlling  bodies,  of  corporations  for  violations  of 
this  Act,  in  accordance  with  the  laws  of  procedure  of  the  United 
States  now  in  force,  or  such  as  may  be  hereafter  enacted,  regulating 
trials  for  the  alleged  violation  of  laws  of  the  United  States. 
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Act  op  1867,  §  5122.  The  provisions  of  this  Title  shall  apply 
to  all  moneyed,  business  or  commercial  corporations  and  joint  stock 
companies,  and  upon  the  petition  of  any  oiSicer  of  any  such  corpora- 
tion or  company,  duly  authorized  by  a  vote  of  a  majority  of  the 
corporators  at  any  legal  meeting  called  for  the  purpose,  or  upon  the 
petition  of  any  creditor  of  such  corporation  or  company,  made  and 
presented  in  the  manner  provided  in  respect  to  debtors,  the  like  pro- 
ceedings shall  be  had  and  taken  as  are  provided  in  the  case  of  debtors. 
All  the  provisions  of  this  Title  which  apply  to  the  debtor,  or  set 
forth  his  duties  in  regard  to  furnishing  schedules  and  inventories, 
executing  papers,  submitting  to  examinations,  disclosing,  making  over, 
secreting,  concealing,  conveying,  assigning,  or  paying  away  his  money 
or  profjcrty,  shall  in  like  manner,  and  with  like  force,  effect,  and 
penalties,  aj)ply  to  each  and  every  officer  of  such  corporation  or 
comi)any,  in  relation  to  the  same  matters  concerning  the  corporation 
or  company,  and  the  money  and  property  thereof.  All  pay- 
ments, conveyances,  and  assignments  declared  fraudulent  and  void 
by  this  Title  when  made  by  a  'debtor  shall  in  like  manner,  and  to 
the  like  extent,  and  with  like  remedies,  be  fraudulent  and  void 
when  made  by  a  corporation  or  company.  Whenever  any  corpora- 
tion by  proceedings  under  this  Title  is  declared  bankrupt,  all  its 
property  and  assets  shall  be  distributed  to  the  creditors  of  such 
corporation  in  the  manner  provided  in  the  Title  in  respect  to  natural 
persons.  But  no  allowance  or  dischar^xe  t?hall  be  granted  to  any 
corporation  or  joint  stock  company,  or  to  any  person  or  officer  or 
member  thereof. 

Statute  rovised  —  March  2,  18(17,  vh.  IHk  §  37.  14  Stat.  535. 

Construction. — Only  such  portions  of  tho  bankruptcy  system  as  are 
cxprossly  «)r  inii)llo(lly  adoiitcil  by  this  section  are  applicable  to  corpora- 
tions or  joint-stof  k  conipanios.  Noav  Lamp  Chimney  Co.  v.  Ansonia  Brass 
&  Coppor  Co.,  i:;  H.  U.  :\S7,:  s.  c  10  B.  K.  .Tm;  s.  c.  (U  Barb.  435;  s.  c.  5:j 
N.  Y.  l'J3:  s.  c.  m  V.  S.  Vu'>iK 

What  Corporations.-- A  <'orporation  created  for  the  purpose  of  carrying 
on  or  ])nrsiii:i.ir  any  hnvful  ])nsinoss  dolinod  by  its  charter,  and  dotheil 
Willi  i^owcr  so  to  (U>  for  tlic  sako  of  ^cain.  is  clearly  a  business  eori>oration, 
aiul  anicn.-ibh'  to  the  provisions  of  tlic  ])ankruptcy  act.  Rankin  &  Pullen  v. 
Florida.  Atlantic  .V:  (J.  (\  K.  K.  Co.,  1   H.  K.  «V47;  S.  C.  1  L.  T.  B.  85. 

rnhrh*  «t»rimr;itions  crcMted  for  numicipal  or  political  purposes,  and  such 
]»rivat<'  corimraiinns  as  arc  ccrU'siastii  al  or  eleemosynary,  or  established 
for  I  lie  .KlvMiiccincnt  of  lcarnini:\  ai*c  cle^irly  not  made  subject  to  the  pro- 
visions nf  ilic  art.  Tlu'  wjM'ds,  "  moncvcd.  Inisiness.  or  commercial  oorpora- 
ticnis,"  arc  inti-ndcd  to  cnihract*  all  those  classes  of  corporations  that  deal 
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In  or  with  money  or  property  in  the  transactions  of  money,  business,  or 
commerce,  for  pecuniary  gain,  and  not  for  religious,  charitable,  or  educa- 
tional purposes.  The  attempt  to  limit  the  word  "  business ''  so  as  to  be 
merely  synonymous  with  trading,  would  deprive  it  of  its  meaning  beyond 
that  included  in  the  other  words,  "  moneyed,"  and  "  commercial.**  A 
trading  corporation  is  a  commercial  corporation.  The  word  *'  business " 
has  a  broader  meaning  as  applied  «to  corporations.  A  railroad  corporation 
is  chartered  to  conduct  the  business  of  a  common  carrier,  and  is  subject  to 
the  provisions  of  the  act.  If  the  whole  interest  does  not  belong  to  the 
government,  or  if  the  aorporation  is  not  created  for  the  administration  of 
political  or  municipal  power,  the  corporation  is  private.  The  question 
whether  railroad  corporations  are  subject  to  be  dealt  with  under  the  pro- 
visions of  the  bankruptcy  act  is  not  one  of  which  the  solution  is  dependent 
upon  the  special  provisions  of  the  statutes  of  the  several  States  regulating 
the  transfer  of  the  corporate  property  or  franchises,  or  the  mgde  of  apply- 
ing them  to  the  payment  of  the  corporate  debts.  As  the  system  of  bank- 
ruptcy is  to  be  uniform  throughout  the  United  States,  the  solution  of  this 
question  must  depend  upon  the  construction  of  the  terms  of  the  act  itself, 
and  not  upon  the  particular  leglHlation  of  the  several  States.  Adams  v. 
liailroad  Co.,  4  B.  R.  314;  s.  c.  6  A.  L.  Rev.  365;  s.  c.  1  Holmes,  30; 
Sweatt  V.  Railroad  Co.,  5  B.  R.  234;  s.  c.  1  L.  T.  B.  273;  in  re  Southern 
Minn.  B.  R.  Oo.,  10  B.  R.  86.  Contra,  Tucker  v.  Opelousas  &  Great 
Western  R.  R.  Co.,  3  B.  R.  (quarto)  31. 

Railways  are  created  for  the  purpose  of  carrying  passengers  and  freight, 
and  they  are  everywhere  regarded  as  common  carriers,  when  engaged  in 
transporting  merchandise  and  the  baggage  of  their  passengers.  Steam- 
ship and  steamboat  companies,  when  incorporated  and  engaged  in  ac^ 
complishing  the  purpose  for  which  they  are  created,  and  canal  corporations 
not  of  a  public  character,  are  undoubtedly  commercial  corporations. 
Created  as  railways  are  for  the  same  general  purpose  as  the  other  corpo- 
rations named,  they  are  legally  kdown  by  the  same  denomination,  and  are 
properly  Included  In  the  same  classification.  All  such  corporations  con- 
tract immense  amounts  of  business,  and  may,  perhaps.  In  view  of  that  fact 
be  well  enough  called  business  corporations,  but  their  true  legal  and  con- 
stitutional denomination  is  that  of  commercial  corporations,  as  they  are 
created  for  the  purpose  of  transporting  passengers  and  freight,  which  is  a 
commercial  business,  as  it  involves  intercourse  and  an  interchange  of 
commodities.  Every  corporation  which  transacts  business  for  gain  as  its 
chief  and  ultimate  purpose  is,  in  a  general  sense,  a  business  corporation. 
The  word  business  as  applied  to  corporations  has  a  broader  meaning  than 
the  word  commercial  as  used  in  the  same  clause,  but  it  was  not  the  in- 
tention of  Congress  to  give  such  a  scope  to  the  word  business  as  to 
supersede  the  words  moneyed  and  commercial,  and  leave  them  without 
any  practical  signification.  Railways  are  private  corporations  just  as 
much  as  steamship  and  steamboat  companies,  or  canal  corporations,  where 
the  stock  belongs  to  the  cori>orators,  or  as  much  as  moneyed,  manufac- 
turing or  business  corporations.  Doubtless  some  such  corporations  are 
more  convenient  and  useful  than  others,  but  the  question  is  not  affected  by 
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the  degree  of  Importance  which  attaches  to  the  corporation.  Sweatt  t. 
Boston  R.  R.  Co.,  5  B.  R.  234;  s.  c.  1  L.  T.  B.  273;  Ala.  &  Chat  R.  R,  Co. 
V.  Jones,  5  B.  R.  97;  Winter  v.  R.  R.  Co.,  7  B.  R.  289;  s.  a  2  DlUon.  487; 
in  re  Greenville  &  Col.  R.  R.  Co.,  6  A.  L.  J.  422;  s.  c.  5  C.  L.  N.  124;  in  re 
CaUfornia  Pacific  R.  R.  Co.,  11  B.  R.  193;  s.  c.  3  Saw.  240. 

The  business  of  insurance  is  included  within  the  definitions  of  the  sec- 
tion. In  re  Merchants'  Ins.  Co.,  G  B.  R.  ^;  s.  c.  3  Biss.  162;  s.  c.  2  L..  T.  B. 
243. 

Inasmuch  as  the  general  bankruptcy  law  has  not  yet  expressly  repealed 
the  specific  provisions  relating  to  the  administration  of  the  affairs  of 
insolvent  national  banlis,  and  does  not  necessarily  contradict  them,  it 
must  be  presumed  that  it  was  the  intention  of  Congress  to  except  this  class 
of  corporations  from  the  operations  of  the  law.  Smith  v.  Manuf.  Nat'l. 
Bank,  0  B.  K  122;  s.  c.  5  Biss.  49i>. 

The  jurisdiction  of  tlie  bankruptcy  court  is  not  ousted  because  the  State 
Is  a  crtMlitor.  In  re  Greenville  &  Col.  R.  11.  Co..  6  A.  L.  J.  422;  s.  c.  5  C. 
L.  N.  124. 

Voluntary  Petition.—  No  other  petition  on  behalf  of  the  corporation  can 
be  recognized  under  the  act  than  one  which  has  been  duly  authorized  by  a 
vole  of  a  majority  of  the  coriwratoi-s  at  a  legal  meeting  called  for  the  pur- 
ix)se.  A  "  c*orporator,"  as  understood  Iwth  in  the  law  respecting  eoiix)- 
ratlous  and  in  common  si)eech,  Is  one  who  is  a  member  of  a  corporation; 
that  is  to  say,  one  of  the  constituents  or  stockholders  of  the  corporation. 
Congress  has  power  to  prescribe  the  conditions  upon  which  the  benefits 
of  the  act  may  be  attaiufnl,  and  tlie  mo<le  of  protiedure  for  their  attain- 
ment, and  when  pres(Til)ed,  th(»se  conditions  must  be  complied  with.  The 
action  of  a  Iward  of  trustcvs  which.  l)y  the  laws  of  the  State,  has  the  man- 
agement of  the  ordinary  l)usiucss  of  the  corporation,  can  not  be  regarded 
as  the  action  of  tlie  corpora toi-s.  The  coii)orators  themselves  must  act  in 
a  meeting  callcMl  for  tliat  piin)oso.  lu  re  Lady  Bryaii  Mining  Co..  4  B. 
K.  144,  ;i!i4;  s.  c.  2  Abb.  C.  C.  527;  s.  c.  1  Saw.  341):  Ansonia  Brass  Co.  v. 
Chinincy  Co.,  10  B.  K.  o.V);  s.  v.  13  H.  U.  ^So;  s.  c.  (>4  Barb.  43.j;  s.  c. 
53  N.  Y.  12:;:  s.  c.  01   TI.  S.  (>.'»(>. 

The  <mly  fair  and  ivasniial)io  cniistruction  of  the  words  '*  majority  of  the 
corporators"  is  to  so  infcrpn't.  tlicin  as  tliat  the  holders  of  a  majority 
of  tlio  shares  of  tlio  capital  stock  may  authorize  the  filing  of  a  petition. 
AVlicu  a  con)oration  sinks  to  avail  itself  of  the  provisions  of  the  bank- 
ruptcy act,  it  can  do  so  only  in  tlic  mode  prescviluMl  by  the  act,  and  the 
petition  in  banluMiptcy  can  only  be  tiled  by  authority  of  the  corporators 
lioldinu'  a  majority  of  the  shares  of  stock,  given  at  a  legal  me<»ting  called  for 
tliat  exjtrcss  piirixisc  Where  the  connnoncenient  of  proceedings  was  un- 
aiitliori/.ed  and  void,  no  sul)se(|n(Mit  ratification  by  the  con)orators  can 
ni.ilu'  the  pr<icee«lin-s  valid.  It  is  not.  a  matter  of  agency  but  of  juris- 
(lictidii.     In  re  l/idy   r.ryan  Minin^r  Co..  4  B.  K.  144,  31)4;  s.  c.  2  Abb.  C. 

r.  7:21:  s.  c.  1  Saw.  :;r.i. 

W  1h  Tf  nil  i»i:i(tii  al>li'  nn^Msun^s  hav(^  Immmi  taken  to  have  a  fair  stock- 
hnldt  !•<"  niceiiii--.  the  vole  will  ho  deemed  snlllcient  although  there  was  au 
Irrmilaviiy  in  the  enll  nn  account  of  th<'  contumacy  of  some  of  the  direct- 
ors.    l»a\i^  V.  liailn>a<l  Co.,  i:;  15.  li.  "JriS;  s.  c.  1  Woods,  GGl. 
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If  a  stockholder  dies  Intestate  and  no  letters  of  administration  are  taken 
out  on  Ills  estate,  his  stock  can  not  be  counted.  Freeman's  Nat'l.  Bank  v. 
Smith,  13  Blatch.  220. 

When  the  petition  of  a  corporation  has  been  filed  without  the 
consent  of  the  corporators  legally  obtained,  an  attaching  creditor 
may  file  a  petition  asking  to  have  the  proceedings  dismissed.  In 
re  Lady  Bryan  Mining  Oo.,  4  B.  R.  144,  394;  s.  c.  2  Abb.  O.  C.  527;  s.  c.  1 
Saw.  349. 

If  the  petition  is  filed  by  virtue  of  a  resolution  of  the  directors  alone, 
it  will  not  be  dismissed  at  the  inntance  of  a  corporator  who, with  full  knowl- 
edge of  all  the  facts,  delayed  making  his  application  for  more  than  a  year. 
In  re  Baltimore  County  Dairy  Association,  11  B.  R.  253;  s.  c.  2  Md.  L.  R 
297;  in  re  Jefferson  Ins.  Co.,  11  B.  R.  287. 

The  proof  of  his  claim  does  not  estop  a  creditor  from  setting  up  the 
invalidity  of  the  proceedings  on  the  ground  thait  the  petition  was  filed 
by  the  ofilcers  without  the  consent  of  the  corporators,  for  consent  can  not 
give  Jurisdiction.  Ansonia  Brass  Oo.  v.  Chimney  Co.,  10  B.  R.  355;  s.  c. 
13  B.  R  385;  s.  c.  64  Barb.  435;  s.  c.  53  N.  Y.  123;  s.  c.  91  U.  S.  656. 

Whether  the  president  was  duly  authorized  to  file  the  petition  or  not, 
is  a  question  of  fact  to  be  determined  by  the  district  court  If  there  is  a 
total  defect  of  evidence  to  prove  the  essential  fact  and  the  court  finds  it 
without  proof,  the  action  of  the  court  is  void,  but  when  the  proof  exhibited 
has  a  legal  tendency  to  show  a  case  of  Jurisdiction,  then,  although  the 
proof  may  be  slight  and  inconclusive,  the  action  of  the  court  will  be  valid 
until  it  is  set  aside  by  a  direct  proceeding  for  that  purpose.    Ibid. 

Whether  the  ofllcers  who  filed  the  petition  were  duly  authorized  to  do 
so  by  a  proper  vote  of  the  stockholders.  Is  a  question  that  can  not  be  raised 
In  a  collateral  action.  Davis  v.  Railroad  Co.,  13  B.  R.  258;  s.  c.  1  Woods, 
661. 

Even  though  the  petition  is  filed  upon  the  authority  of  a  vote  of  the 
directors  and  not  of  tlie  corpoi*ators,  yet  the  funds  in  the  hands  of  the 
assignee  can  not  be  attached  under  a  writ  of  attachment  issued  upon  a 
Judgment  rendered  in  a  State  court  against  the  corporation.  The  ques- 
tion whether  the  petition  was  filed  by  an  officer  of  the  corporation  legally 
authorized  by  the  act  to-do  so,  is  one  which  belongs  to  the  bankruptcy 
court;  and  whilst  the  proceedings  In  bankruptcy  are  in  fieri,  its  Judgment 
and  the  grounds  upon  which  it  was  rendered  are  not  matters  of  review  In 
a  State  court.  The  assignee  holds  the  property  by  virtue  of  his  appoint- 
ment by  the  bankruptcy  court,  and  to  that  court  alone  is  he  responsible 
for  Its  custody  and  disposition.    Newman  v.  Fisher,  37  Md.  250.  * 

In  cases  of  involuntary  bankruptcy,  it  is  not  necessary  that  there  shall 
be  a  previous  vote  of  the  shareholders  or  oorijorators  in  order  to  authorize 
an  attorney  to  appear  for  the  corporation,  and  admit  the  alleged  acts  of 
bankruptcy  and  consent  to  an  adjudication.  Leiter  v.  Pay  son,  8  B.  R.  317; 
8.  c.  9  B.  R  205,  s.  c.  6  C.  L.  N.  157. 

Effects  of  Bankruptcy.—  The  creditors  have  a  right  to  all  the  property 
of  the  corporation  which  is  all  that  they  acquire  by  bankruptcy,  and  the 
provision  in  the  law  declaring  that  it  shall  not  be  discharged,  is  based  upon 
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that  proposltlou,  and  the  ulterior  remedy  which  they  may  have  predicated 
upon  the  personal  responsibility  of  the  stockholders,  officers,  or  members, 
and  which  would  ije  destroyed  if  the  debt  Itself  were  discharged.  Allen  v. 
Soldiers  Bus.  Mes.  &  Dispatch  Co.,  4  B.  R,  537;  s.  c.  2  L.  T.  B.  158w 

A  corporation  for  all  essential  purposes  is  as  effecutally  dissolved  by 
the  commencement  of  proceedings  in  banl^ruptcy,  as  if  a  solemn  judgment 
were  pronounced  to  that  effect.  It  is  such  a  dissolution  as  will  afford  cred- 
itors a  remedy  against  the  individual  shareholders  where  they  are  made 
liable  upon  dissolution  of  the  corporation.  State  Savings  Association  v. 
Kellogg,  52  Mo.  583. 

A  bankrupt  cori>oration  is  not  liable  for  an  injury  caused  by  the  negli- 
gence of  an  assignee  or  receiver.  Metz  v.  Buffalo,  Ck>rry  &  P.  R.  R.  Co., 
12  B.  R.  559;  s.  c.  58  N.  Y.  61. 

The  purchasers  of  a  franchise  of  a  bankrupt  corporation  do  not,  by  the 
purclias^^!,  take  the  place  of  the  pre-existing  stocls holders,  and  thereby  be- 
come the  corporators  acquiring  the  corporate  entity.     Ibid. 

Suits  against  Stockholders.—  Before  recovery  can  be  had  in  an  action  at 
law  from  tlie  stockholders  of  an  insolvent  corporation  in  respect  of  the 
unpaid  l)aljuices  on  their  stock  subscriptions,  there  muat  be  either  corporate 
action  to  fix,  or  a  judicial  ascertainment  of  the  defendant's  liability.  Pay- 
sou  v.  Brooke,  1  W.  N.  80. 

It  is  not  couipetent  for  the  assignee  of  a  bankrupt  corporation  of  his 
own  motion  to  make  an  asst^ssnieut  on  unpaid  balances  or  installments  on 
stock  in  such  coriiorntiou.     ll>id. 

The  assignee  can  not  tile  a  bill  in  equity  against  the  stockholders  for  the 
purpose  of  having  an  account  of  the  assets  taken,  and  a  call  made  for  un- 
paid su])S(Tiptions.     Myers  v.  Sccley,  10  B.  R,  411;  s.  c.  1  Cent.  L.  J.  451. 

The  district  court  lias  the  power  to  call  in  the  unpaid  stock  for  the  pur- 
pose of  i)aying  the  dcljls  of  tlic  corporation.  In  re  Republic  Ins.  Co.,  3  Biss. 
452;  Saiipor  v.  Vpton,  13  B.  R.  220;  s.  c.  1)1  U.  S.  50;  Webster  v.  Upton. 
91  V.  S.  (]5. 

If  tlic  iM'rtiticate  of  slock  provUlcs  that  the  balance  unpaid  thereon  shall 
1)0  i»;ii(l  on  the  call  of  tlie  directors  wlicu  ordered  by  a  vote  of  the  majority 
of  tlic  stockholders  tlicniselvi'S.  tlic  bankriii)tcy  court  may  make  or  direct 
any  assessment  or  call  necessary  or  preliminary  to  the  collection  of  the 
assets.  MS  fully  to  all  intents  and  purjioses  as  tlie  stockholders  or  directors 
could  have  done  if  tlie  company  had  not  ^one  into  bankruptcy.  After  the 
commencement  of  the  jUMx-eediiiLis  in  l>ankrnptcy.  neither  the  chartered 
otlicei's  nor  stncklioMers  liad  any  riulit  to  interfere  with  the  collection  or 
disti'iliutiiin  of  tlie  estate.  All  powi  r  over  tin*  <'state  and  the  assets  of  the 
c()iiil)aiiy  liecame  tlieri'liy  vested  in  tlie  bankruiitcy  coin*t,  which  then  had 
tlie  |M)\ver  and  eontrol  over  the  assets  tliat  was  previously  vested  in  either 
tlie  iliMiMered  dtlicers  of  the  company,  or  the  stockholders,  or  l>oth  col- 
le<iiv(l\.  T'ptoii  V.  llansltroiiKli.  l'»  B.  R.  o<>l>;  s.  c.  3  Biss.  417;  Sanger  v. 
I'lMoii.  i:;  I*..  K.  L'-JC:  s.  c.  l»l  \\  S.  r.»;. 

Althoiiuli  tlie  riulit  lo  make  an  assi^ssment  does  not  arise  under  the 
cliarter.  ('xe»]»t  in  cnse  of  "  losses  (^xceedinu:  the  means  of  the  corporation." 
vei  tlir  eliiuse  <io("s  not  Hiiiit  th<'  ri^bi  of  the  company  or  court  to  make  an 
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assefisment  for  the  payment  of  loeseB  only.  When  the  funds  are  exhausted 
by  losses,  and  an  assessment  becomes  necessary,  it  may  be  made  for  all 
purposes^  either  to  pay  debts  already  contracted  or  to  create  a  new  fund 
for  the  purpose  of  a  business  basis.    In  re  Republic  Ins.  Co.,  3  Biss.  452. 

Every  stockholder  is  bound  to  take  notice  of  what  the  bankruptcy  court 
does  in  winding  up  the  affairs  of  the  company,  and  it  is  in  the  discretion 
of  the  bankruptcy  court  whether  to  direct  notice  to  be  given  to  the  stock- 
holders or  not  before  or  during  an  assessment  upon  the  stock.  Upton  v. 
Burnham,  8  B.  R.  221;  s.  c.  3  Biss.  520;  Upton  v.  Hansbrough,  10  B.  R. 
308;  s.  c  3  Biss.  417. 

If  the  order  is  made  without  notice,  they  may  be  considered  as  quasi 
parties  to  the  bankruptcy  proceedings  to  such  an  extent  as  to  be  bound 
by  it  in  a  collateral  action.  If  they  are  dissatisfied  with  it,  they  have  such 
a  standing' in  the  bankruptcy  court  as  to  enable  them  to  move  in  that 
court  to  set  aside  the  order  if  improvidently  made,  or  to  apply  for  a  review 
in  the  circuit  court.  If  they  omit  to  do  so,  they  are  concluded  in  a  col- 
lateral action.  Neither  can  the  question  whether  the  call  is  for  a  larger 
amount  than  is  necessary  be  inquired  into  collaterally.  Upton  v.  Hans- 
brough,  10  B.  R.  369;  s.  c.  3  Biss.  417;  Upton  v.  Burnham,  8  B.  R.  221;  s.  c. 
3  Biss.  620;  Sanger  v.  Upton,  13  B.  R.  226;  s.  c.  91  U.  S.  56;  Michener  v. 
Pay  son,  13  B.  R.  49;  s.  c.  8  C.  L.  N.  17;  a  c.  2  W.  N.  339. 

Not  only  the  corporation,  but  its  entire  constituency,  is  before  the 
court,  and  full  Justice  can  be  done  not  only  to  creditors  but  among 
stockholders.  If  a  part  of  the  stockholders  have  paid  more  than  their  fair 
proportion,  the  others  who  have  not  paid  can  be  compelled  to  pay  enough 
to  adjust  the  account  among  stockholders.  The  district  court,  having  all 
the  powers  of  a  court  of  equity  in  the  premises,  can  compel  every  stock- 
holder to  pay  what  in  equity  and  good  conscience  he  ought  to  pay,  and  dis- 
tribute the  proceeds  of  such  payment  among  those  entitled  to  receive  it, 
whether  creditors  or  stockholders  who  have  paid  more  than  their  ratable 
share.    In  re  Republic  Ins.  Co.,  3  Biss.  452. 

An  assessment  may  be  made  to  pay  the  unearned  premiums,  to  cancel 
policies  yet  unexpired.    Ibid. 

An  assessment  may  be  made  to  pay  the  expenses  of  closing  the  affairs 
of  the  company.  This  is  incident  to  the  administration  of  the  law,  and  the 
item  is  one  to  be  provided  for  out  of  the  unpaid  stock.    Ibid. 

An  assignee  of  a  bankrupt  corporation  may  sue  at  law  to  recover  the 
balance  due  on  subscription  for  stock.  Sanger  v.  Upton,  13  B.  R.  226; 
8.  c.  91  U.  S.  56. 

An  exemplification  of  a  decree  authorizing  an  assessment  of  the  stock- 
holders by  the  assignee  is  not  admissible  if  parts  of  the  records  of  the 
proceedings  that  culminated  in  the  decree  are  not  certified  and  there  is  no 
offer  to  prove  their  contents.    Payson  v.  Brooke,  1  W.  N.  89. 

An  assessment  by  the  bankruptcy  court  does  not  preclude  a  policyholder 
from  making  a  defense  to  an  action  on  the  premium  which  shows  that  it 
Is  void.    J  jamb  v.  Lamb,  13  B.  R.  17;  s.  c.  6  Biss.  420. 

If  a  party  pays  part  of  a  subscription  for  stock  and  accepts  a  certificate 
in  blank,  he  is  liable  for  the  unpaid  balance  due  thereon.  Sanger  v.  Upton« 
IS  B.  R.  226;  s.  c.  91  U.  S.  56. 
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A  preminm  note  given  to  a  foreign  inBurance  company  whose  agent 
has  not  complied  with  the  law  in  regard  to  filling  his  commission  is  Toid. 
Lamb  v.  Lamb,  13  B.  R.  17;  s.  c.  6  Biss.  420. 

Mlsrepi-esentation  at  the  time  when  the  subscription  was  taken*  is  no  de- 
fense to  an  action  by  the  assignee  if  the  stockholder  has  been  guilty  of 
laches  in  discovering  the  fraud.  Farrar  v.  Walker,  13  B.  R.  82;  a.  a  2 
Cent.  L.  J.  670. 

If  a  party  has  taken  his  certificate  of  stock  and  received  a  dividend 
thereon,  he  can  not  defeat  an  action  for  his  subscription  by  proving  a 
representation  in  regard  to  the  establishment  of  a  local  office  which  was 
never  carried  out.  Michener  v.  Pay  son,  13  B.  R.  49;  s.  c.  8  C.  L.  N.  17;  s.  c: 
2  W.  N.  339. 

A  plea  that  a  subscription  was  obtained  by  a  fraudulent  misrepresenta- 
tion must  show  that  the  defendant  made  use  of  reasonable  diligence  to 
make  himself  acquainted  with  the  matters  of  fact  in  respect  of  which  the 
fraud  is  claimed,  and  when  and  how  he  repudiated  the  contract,  and  tliat 
he  offered  to  surrender  the  certificate  promptly  upon  discovering  the 
fraud.    Upton  v.  EuKlohart,  3  Dillon,  490. 

A  misrepresentation  by  an  agent  of  the  effect  of  the  laws  of  another 
State,  will  not  be  a  defense  to  an  action  by  an  assignee  to  recover  the 
amount  due  on  the  subscription,  if  the  subscriber  has  been  guilty  of  any 
laches  In  discovering  the  fraud  and  repudiating  the  subscription.     Ibid. 

Where  papers  ha v lug  color  of  compliance  with  the  State  statutes  have 
been  filed  with  the  proper  State  officers,  which  meet  their  approval,  but  are 
lu  fact  so  defective  a.s  to  be  incapable  of  supporting  the  corporation  as 
ap^ainst  the  State,  they  are  ajjainst  a  subscriber  to  its  capital  sufficient  to 
constitute  a  corporation  de  facto  if  supported  l)y  proof  of  user.  Upton  v. 
IIausl)rough,  10  B.  R.  3tJ9;  s.  c.  3  Biss.  417. 

A  resolution  releasin^^  the  stockholders  from  liability  for  the  balance  due 
on  their  stock  is  fi*audulent  and  inoi)erative  when  not  made  public.     Ibid. 

No  fraud  or  iniscouduct  by  the  nianajjers  of  a  coriioration  can  be  set  up 
by  stockholders  to  defeat  their  liability  to  creditors  on  unpaid  stock.  In 
re  Kcpuhlic  Ins.  Co..  3  Hiss.  4.52. 

A  repres(»ntatlou  made  by  an  ajrent  at  the  time  of  taking  a  subscription 
that  no  more  than  twenty  per  cent,  would  be  called  for,  will  not  release  the 
subscriber  from  his  a^n*eenient.    Payson  v.  Withers.  5  Biss.  209. 

Stockliuldcrs  arc  liai»lc  to  ])c  compelled  to  pay  whatever  remains  unpaid 
upon  tlicir  stock,  wIhucvit  it  becomes  ne<'essary  that  such  payment  should 
be  made  for  tlic  purpnsr  of  discliar.i^ini::  the  debts  of  the  company,  althoujrh 
the  word  "  nonasscssal)le."  is  written  or  printed  across  the  face  of  the 
ccrtilHatc.  As  between  tlie  company  and  its  stockholders,  this  coutra<-t 
may  be  bindimr.  Upton  v.  P»urnham,  S  B.  R.  221;  s.  c.  3  Biss.  520;  Webster 
V.  rpt(»n.  HI  T'.  s.  <;."■>. 

I'd  a  certain  exlein.  tlio  terms  of  a  ^rant  are  subject  to  the  control  of  tlie 
lei: ivl.Mt lire,  and  every  stockholder  takes  his  shares  suliject  to  that  contnd. 
and  siiliject  also  to  the  control  of  tliose  who  manage  its  affairs  —  namely, 
till  It.iard  (if  directors.  When  the  legislature  merely  declares  that,  instead 
of  the  block  beini,'  increased  by  the  corporation  at  the  discretion  of  the 
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stockholders,  the  stock  shall  be  increased  by  the  resolution  or  act  of  the 
board  of  directors,  there  is  not  such  a  change  as  will  authorize  a  stock- 
holder to  say  that  his  subscription  is  at  an  end.  Payson  v.  Withers,  5  Biss. 
209;  Payson  v.  Stoever,  2  Dillon,  427. 

When  a  citizen  of  one  State  subscribes  to  the  stock  of  a  foreign  corpora- 
tion, he  is  presumed  to  know  what  the  terms  of  the  act  are  which  created 
that  corporation.  They  are  created  by  the  law  of  another  State,  and  he, 
for  the  purpose  of  assuming  his  obligation,  in  a  certain  sense,  goes  into 
another  State,  and  casts  off,  for  the  time,  the  vesture  which  his  own  State 
throws  around  him,  and  puts  on  that  of  the  other  State,  and  Is  bound  by 
the  obligations  which  the  legislature  of  that  State  has  imposed  upon  the 
corporation,  the  privileges  which  it  has  granted,  and  the  conditions 
and  terms  of  the  grant  All  these  he  is  presumed  to  know,  just  as  much 
as  when  he  makes  any  contract  to  be  executed  by  him  in  another  State. 
Payson  v.  Withers,  5  Biss.  269. 

The  mere  assignment  of  the  certificate  does  not,  of  itself,  constitute  the 
assignee  a  stockholder,  or  create  a  liability  upon  the  part  of  such  transferee 
to  pay  assessments  upon  the  stock.    Upton  v.  Burnham,  3  Biss.  481. 

The  transferee  of  stock  on  the  books  of  the  corporation  is  liable  for  calls 
for  the  unpaid  portion  made  during  his  ownership  without  proof  of  any 
express  promise  made  by  him  to  pay  such  calls.  Webster  v.  Upton,  91  U. 
S.  65. 

The  vendor  has  a  right  to  request  that  the  stock  shall  be  transferred  on 
the  books  of  the  company,  and  when  it  is  made  at  his  request  the  pur- 
chaser becomes  liable  for  subsequent  calls.    Ibid. 

A  certificate  to  a  party,  or  registry  of  his  name  upon  the  stock  register,  is 
not  absolutely  necessary  to  constitute  the  legal  relation  or  privity.  The 
purchaser  may  waive  it,  and  be  held  liable,  without  either  a  certificate  or 
registry  of  his  name.    Upton  v.  Burnham,  3  Biss.  431. 

An  Indebtedness  on  stock  subscription  is  a  debt  that  prevents  a  transfer 
of  the  stock.    In  re  Bachman,  12  B.  R.  223;  s.  c.  2  Gent  L.  J.  119. 

A  transfer  by  the  officers  of  a  corporation  while  a  debt  remains  unpaid, 
is  void.    Ibid. 

Authority  to  an  officer  to  make  the  transfer,  is  not  sufficient  where  the 
by-law  requires  that  the  transfer  shall  be  on  the  books  of  the  corporation. 
Ibid. 

The  provision  requiring  the  transfer  to  be  upon  the  books  of  the  com- 
pany is  for  the  benefit  of  the  company,  and  the  company  can  waive  it;  and 
if  it  is  waived  at  the  request  of  the  holder  of  the  certificate,  or  with  his 
consent  express  or  implied,  he  Is  liable  directly  to  the  company  for  future 
assessments.    Upton  v.  Burnham,  8  B.  R.  221;  s.  c.  3  Biss.  431,  520. 

If  the  certificate  is  indorsed  in  blank,  and  passed  from  the  original  sub- 
scriber to  others,  the  entry  of  the  name  of  the  holder  upon  the  stock-books 
is  a  waiver.  The  holder  of  a  stock  certificate,  by  assignment  and  blank 
transfer  to  him,  becomes  thereby  clothed,  not  only  with  all  the  rights,  but 
with  all  the  obligations  of  a  stockholder.    Ibid. 

If  a  dividend  is  paid  to  an  officer  at  a  time  when  a  prudent  officer  should 
have  known  that  there  were  no  profits  to  be  divided,  the  assignee  may 
recover  the  amount.    Main  v.  Mills,  6  Biss.  98. 
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§  5123.  Whenever  a  corporation  created  by  the  laws  of  any  State, 
whose  business  is  carried  on  wholly  within  the  State  creating  the 
same,  and  also  any  insurance  company  so  created,  whether  all  its 
business  shall  be  carried  on  in  such  State  or  not,  has  had  proceed- 
ings duly  commenced  against  such  corporation  or  company  before 
the  courts  of  such  State  for  the  purpose  of  winding  up  the  affairs 
of  such  corporation  or  company  and  dividing  its  assets  ratably  among 
its  creditors  and  lawfully  among  those  entitled  thereto,  prior  to  pro- 
ceedings having  been  commenced  against  such  corporation  or  com- 
pany under  the  bankruptcy  laws  of  the  United  States,  any  order 
made,  or  that  shall  be  made,  by  such  court  agreeably  to  the  State 
law  for  tlie  ratable  distribution  or  payment  of  any  dividend  of  assete 
to  the  creditors  of  such  corporation  or  company  while  such  State 
court  shall  remain  actually  or  constructively  in  possession  or  control 
of  the  assets  of  such  corporation  or  company  shall  be  deemed  valid 
notwithstanding  proceedings  in  bankruptcy  may  have  been  com- 
menced and  be  pending  against  such  corporation  or  company. 

Statute  revised  —  Feb.  3,  1873.  ch.  135,  17  Stat.  436. 

The  State  laws  relating  to  insolvent  corporations  are  superseded  by  tlie 
banlcruptcy  act.  A  State  court  has  jurisdiction  of  an  action  taken  by  the 
State  attorney-general  to  forfeit  the  charter  of  a  corporation;  but  with 
the  degree  of  forfeiture  the  jurisdiction  ends.  It  can  not  go  on  and  ad- 
minister upon  the  proi)crty  of  the  corporation,  for  the  insolvent  laws  of 
the  State  touching  insolvent  con>oration8,  by  virtue  of  which  the  court 
can  alone  act,  are  no  longer  in  force.  The  fact  that  the  corporation  has 
expired,  and  become  extinct  by  the  forfeiture  of  its  charter,  and  that  in 
consequence  thereof  no  [iroceedings  can  be  had  against  it,  is  no  defense 
to  an  action  to  recover  its  property.  The  court  will  lay  hold  of  such 
propi.Tty  wliorcvcr  it  can  find  it;  and  persons  in  iwssession  of  the  same. 
whetlior  claiiuing  in  open  wrong  or  under  a  show  of  title,  are  partitts 
proptT  to  be  made  defendants  in  such  a  proceeding.  Its  property  may  be 
talieu  from  a  receiver  ai)p()inted  by  a  State  court  in  an  action  to  forfeit 
its  charter.  Tliornhill  v.  Hnnli,  3  B.  IL  43.">;  s.  c.  1  L.  T.  B.  150;  s.  c.  3 
L.  T.  B.  3S:  s.  c.  1:  C.  L.  N.  157. 

A  State  ((mrt  wliicli  lias  a  general  equitalde  jurisdiction  to  settle  the 
affairs  of  an  insolvent  cor] K>rn lion,  does  not  lose  it  because  proceedings 
in  l)anlinii)tcy  an*  instituted  against  the  corporation.  ITntil  thei*e  is  an 
adjudication  of  l»;nikru])tcy.  tlie  State  court  preserves  its  Jurisdiction. 
AVatson  v.  Citizens'  Savings  Bank.  1>  B.  U.  45S;  s.  c.  5  Rich.  (N.  S.)  159. 

An  attorney  of  a  corporation  wlio  advis(^s  it  to  apply  for  the  benefit  of 
the  i»aiikruptey  law.  after  tlie  ])assing  of  an  order  by  a  State  court  re- 
st laiuing  it  from  disi)usiiig  of  its  funds,  is  guilty  of  a  contempt  to  the 
Stutt*  court.     Ibid. 
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The  Jurisdiction  of  a  State  court  over  an  insolvent  corporation  is  at 
an  end  the  moment  the  corporation  is  adjudged  a  bankrupt,  and  in  tbia 
respect  there  is  no  difference  between  the  proceedings  of  a  State  court 
under  a  particular  statute  relating  to  insolvent  corporations  and  its  pro- 
ceedings under  its  general  powers  as  a  court  of  equity,  to  wind  up  the 
affairs  of  an  insolvent  oorpcnration.  Watson  v.  Citizens*  Savings  Bank^ 
11  B.  R.  161. 

The  district  court  may  take  jurisdiction  of  the  affairs  of  an  Insolvent 
corporation,  even  after  the  filling  of  a  bill  in  a  State  court,  to  wind  up  its 
affairs,  if  no  receiver  has  been  appointed,  although  the  ofQcers  may  have 
been  enjoined  from  disposing  of  its  property.    Ibid. 

This  action  applies  only  to  such  orders  relating  to  the  ratable  distribu- 
tion or  payment  of  dividends  as  the  State  courts  may  have  passed  prior 
to  the  commencement  of  proceedings  in  the  district  court,  or  prior  to  the 
adjudication  in  bankruptcy.    Ibid.;  in  re  National  Life  In&  Co.,  6  Hiss.  35. 

A  voluntary  assignment  is  not  a  proceeding  duly  commenced  against 
a  corporation  for  the  purpose  of  winding  up  its  affairs,  abd  does  not  pre- 
vent an  adjudication  of  bankruptcy.  In  re  Harris,  Rice  &  Co.,  2  Gent. 
L.  J.  224. 

Until  the  assignee  is  appointed,  the  action  of  the  receivers,  who  are 
officers  of  a  State  court,  and  the  validity  of  arrangements  made  with 
them  will  not  be  affected  by  the  commencement  of  proceedings  in  bank- 
ruptcy against  a  coriKxration.  Adams  v.  Railroad  Co.,  4  B.  R.  314;  s.  c.  G 
A.  L.  Rev.  365;  s.  e.  1  Holmes,  30. 

The  costs  and  commissions  of  the  receiver  should  be  paid  before  the 
balance  is  paid  to  the  assignee.    Loudon  v.  Blanford,  56  6a.  150. 

If  the  assignee  applies  for  the  funds  in  the  hands  of  a  receiver,  the 
State  court  may  first  direct  that  the  fees  for  the  defendants'  counsel  shall 
be  paid.    Clark  v.  Binninger,  1  Abb.  N.  C.  421. 

A  receiver  of  an  Insolvent  corporation  is  not  entitled  to  an  allowance 
for  the  expense  incurred  by  him  in  employing  counsel  to  resist  a  suit 
brought  by  the  assignee  to  recover  the  property.  Piatt  v.  Archer,  13 
Blatch.  351. 

A  receiver  can  not  be  allowed  for  the  expense  of  the  services  of  an 
attorney  in  accounting  before  a  State  court  after  the  commencement  of 
the  suit  by  the  assignee  to  recover  the  property.    Ibid. 

A  receiver  may  be- allowed  the  expense  for  the  services  of  counsel  which 
benefited  the  estate  and  were  not  hostile  to  the  commencement  of  the 
proceedings  in  bankruptcy.    Ibid. 

A  receiver  of  an  insolvent  corporation  is  not  entitled  to  an  allowance 
for  the  expense  incurred  by  him  in  resisting  the  proceedings  in  bank- 
ruptcy,   Ibid. 
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FEES,  COSTS  AND  ATTORNEY-GENERAL'S 

STATISTICS. 


Act  op  1898,  Ch.  5,  §  40.  Compensation    of    Beferees. —  (a)  Eef- 

erees  shall  receive  as  full  compensation  for  their  services,  pa^'able 
after  they  are  rendered,  a  fee  of  ten  dollars  deposited  with  the  clerk 
at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is 
not  required  from  a  voluntary  bankrupt,  and  from  estates  which 
have  been  administered  before  them  one  per  centum  commissions 
on  sums  to  be  paid  as  dividends  and  commissions,  or  one-half  of 
one  j)er  centum  on  the  amount  to  be  paid  to  creditors  upon  the 
confirmation  of  a  composition. 

(b)  Whenever  a  case  is  transferred  from  one  referee  to  another 
the  judge  shall  determine  the  proportion  in  which  the  fee  and  com- 
missions therefor  shall  be  divided  between  the  referees. 

(c)  In  the  event  of  the  reference  of  a  case  being  revoked  before 
it  is  concliided,  and  when  the  case  is  specially  referred,  the  jucl^ze 
shall  deteriiiine  what  part  of  the  fee  and  commissions  shall  be  paid 
to  the  referee. 

i<  48.  Compensation  of  Tmstees. —  (a)  Trustees  shall  receive,  as 
full  compensation  for  their  services,  payable  after  they  are  rendered, 
a  fee  of  five  dollars  de])()sited  with  tlie  clerk  at  the  time  the  petition 
is  tiled  in  each  case,  e^ce])t  when  a  fee  is  not  required  from  a  volun- 
tarv  bankruj't,  and  from  estates  which  they  have  administered,  such 
couinii.-sions  on  sums  to  be  paid  as  dividends  and  commissions  as 
may  be  allowed  by  the  courts,  not  to  exceed  three  per  centum  on 
the  first  five  thonsand  dollars  or  less,  two  ])er  centum  on  the  second 
iivc  tlioiisrind  dollars  or  i»art  thereof,  and  one  per  centinn  on  such 
sums   in  excess  of  ten  thousand  dollars. 

(h)  In  the*  event  of  jin  c>1ate  being  administered  by  three  trustees 
in>te;id  of  one  f]-usle<*  or  by  successive  trustees,  the  court  shall  a])por- 
lion  the  fees  jind  couiniis>ions  lu'tween  them  according  to  the  services 
jutuiillv  rendereel.  v()  tli:it  there  sliall  not  l)e  paid  to  trustees  for  the 
ndniini-hriim-  <»f  any  c.-late  a  greater  amount  than  one  trustee  would 
l)e  eiitilled  to. 
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(c)  The  court  may,  in  its  discretion,  withhold  all  compensation 
from  any  trustee  who  has  been  removed  for  cause. 

§  61.  Duties  of  Clerks. —  (a)  Clerks  shall  respectively  (1)  account 
for,  as  for  other  fees  received  by  them,  the  clerk's  fee  paid  in  each 
case  and  such  other  fees  as  may  be  received  for  certified  copies  of 
records  which  may  be  prepared  for  persons  other  than  officers;  (2) 
collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  insti- 
tuted before  filing  the  petition,  except  the  petition  of  a  proposed 
voluntary  bankrupt  which  is  accompanied  by  an  affidavit  stating  that 
the  petitioner  is  without,  and  can  not  obtain,  the  money  with  which 
to  pay  such  fees;  (3)  deliver  to  the  referees  upon  application  all 
papers  which  may  be  referred  to  them,  or,  if  the  offices  of  such 
referees  lare  not  in  the  same  cities  or  towns  as  the  offices  of  such 
clerks,  transmit  such  papers  by  mail,  and  in  like  manner  return 
papers  which  were  received  from  such  referees  after  they  have  been 
used;  (4)  and  within  ten  days  after  each  case  has  been  closed  pay 
to  the  referee,  if  the  case  was  referred,  the  fee  collected  for  him, 
and  to  the  trustee  the  fee  collected  for  him  at  the  time  of  filing  the 
petition. 

§  62.  Compensation  of  Clerks  and  Harshals. —  (a)  Clerks  shall 
respectively  receive  as  full  compensation  for  their  service  to  each 
estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt. 

(b)  Marshals  shall  respectively  receive  from  the  estate  where  an 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  services  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  for  them  in  the  same  way,  as  they 
are  entitled  to  receive  for  the  performance  of  the  same  or  similar 
services  in  other  cases  in  accordance  with  laws  now  in  force,  or  such 
as  may  be  hereafter  enacted,  fixing  the  compensation  of  marshals. 

§  62.  Expenses  of  Administering  Estates. —  (a)  The  actual  and 
necessary  expenses  incurred  by  officers  in  the  administration  of  es- 
tates shall,  except  where  other  provisions  are  made  for  their  payment, 
be  reported  in  deitail,  under  oath,  and  examined  and  approved 
or  disapproved  by  the  court.  If  approved  they  shall  be  paid  or  al- 
lowed out  of  the  estates  in  which  they  were  incurred. 

In  1868  a  suit  was  commenced  by  one  T.  against  0.  and  others  for  the 
Joint  benefit  of  the  bankrupt  and  one  W.,  who  had  agreed  to  share  in 
the  results  of  the  litigation  and  bear  its  expenses  in  equal  proportions. 
A  Judgment  was  recovered  in  favor  of  T.,  from  which  an  appeal  was 
taken  about  the  time  the  proceedings  in  bcmkruptcy  were  commenced. 
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The  aasignee  in  bankruptcy  was  substituted  In  place  of  the  bankmpt, 
who  was  a  defendant  in  the  suit,  and  contributed  to  the  payment  of  conoi^l 
fees  and  expenses  until  he  gave  notice  that  he  would  pay  no  more  ex- 
penses. Afterward,  under  an  order  of  the  court,  the  assignee  was  per- 
mitted to  withdraw  and  assign  all  his  interest  in  the.  litigation  to  W. 
The  judgment  was  reversed  by  the  general  term  and  a  new  trial  ordered, 
and  the  court  of  appeals  affirmed  the  judgment  of  the  general  term.  The 
counsel  having,  after  the  termination  of  the  suit,  presented  a  claim  against 
the  assignee  for  their  services  before  as  well  as  after  his  substitution; 
Held,  that  they  were  only  entitled  to  payment  for  their  services  and  dis- 
bursements after  the  assignee  stipulated  to  be  substituted,  and  that  W., 
by  taking  the  assignment  of  the  assignee's  interest,  assumed  all  its  bur- 
dens, and  has  no  equity  to  demand  reimbursement  from  the  assignee. 
In  re  Litchfield,  18  B.  R  347. 

While  the  assignee  is  bound  to  pay  a  reasonable  compensation  for  the 
use  of  premises  occupied  by  him  in  winding  up  the  estate,  he  does  not, 
by  accepting  the  trust,  become  the  assignee  of  leases  belonging  to  the 
bankrupt,  or  bound  to  pay  the  rent  reserved.  In  re  Ives  et  al.,  18  B.  R, 
28. 

The  saAe  rule  applies  where  the  marshal  kept  property  seized  by  him 
on  premises  which  had  been  leased  by  the  bankrupt  The  estate  is  liable 
to  the  landlord  before  the  appointment  of  the  assignee,  not  on  the  ground 
of  contract,  but  upon  equitable  considerations  for  a  benefit  oonferred 
upon  the  estate,  and  the  allowance  is  to  be  measured  by  the  benefit 
thus  conferred.  Ordinarily  It  Is  the  value  of  the  premises  for  storage 
of  the  goods,  unless  circumstances  are  such  as  to  make  a  greater  expense 
proper.  The  landlord  is  entitled  to  nothing  by  virtue  of  the  covenants 
of  the  lease  unless  the  assignee  elected  to  take  the  lease,  and  thereby 
became  in  fact  the  assignee  thereof.  In  re  Wheeler  &  Lang,  18  B.  R- 
385. 

An  assignee  is  not  bound  to  take  a  leasehold  estate  belonging  to  the 
bankrupt  unless  it  would  be  beneficial  to  the  creditors  for  him  to  do  so. 
White  V.  Grirtinff.  18  B.  R.  31)9. 

Whore  the  nssijrnee  has  accepted  the  lease,  and  has  sold  his  Interest, 
as  assignee  In  the  leased  premises  to  the  lessor,  the  lease  is  thereby 
extinguished,  and  the  guarantor  of  the  lease  released  from  all  liability 
accruing  after  the  commencement  of  the  bankruptcy  proceedings.    Ibid. 

Acts  of  18(i7  and  1875,  §  5124.  In  each  case  there  shall  be 
allowed  and  ])ai(l,  in  addition  (a)  to  the  fees  of  the  clerk  of  the 
court  as  now  estaldishod  by  law,  or  as  may  he  established  by  general 
order  for  fees  in  bankrnj^tiy,  the  following  fees,  which  shall  be 
applied  to  })ayino'  for  the  services  of  the  registers: 

rirst.  For  issniniT  overv  warrant,  (b)  two  dollars. 

SocoTul.  For  each  day  in  which  a  meeting  (c)  is  held,  three  dollars. 

Third.  For  each  order  for  a  di\idend,  three  dollars. 
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Fourth.  For  every  order  substituting  an  arrangement  by  trust  deed 
for  bankruptcy,  two  dollars. 

Fifth.  For  every  bond  with  sureties,  two  dollars. 

Sixth.  For  every  application  for  any  meeting  in  any  matter  under 
this  Title,*  one  dollar. 

Seventh.  For  every  day's  service  while  actually  employed  under 
a  special  order  (d)  of  the  court,  a  sum  not  exceeding  five  dollars,  to 
be  allowed  by  the  court. 

Eighth.  For  taking  depositions,  the  fees  now  allowed  by  law. 

Ninth.  For  every  discharge  when  there  is  no  opposition,  two 
dollars. 

Such  fees  shall  have  priority  of  payment  over  all  other  claims 
out  of  the  estate;  and,  before  a  warrant  issues,  the  petitioner  shall 
deposit  with  the  clerk  of  the  court  fifty  dollars,  (e)  as  security  for 
the  payment  thereof;  and  if  there  are  not  suflBcient  assets  for  the 
payment  of  the  fees,  the  person  upon  whose  petition  the  warrant 
is  issued  shall  pay  the  same,  and  the  court  may  issue  an  execution 
against  him  to  compel  the  payment  to  the  register. 

Statutes  revised  —  March  2.  1867,  ch.  176,  §  47,  14  Stat  540;  July  27, 
1868,  ch.  258v  §  2  15  Stat.  228.  Prior  Statutes  —  April  4,  1800,  ch.  19, 
8§  46,  47,  2  Stat  33;  Aug.  19,  1841,  ch.  9,  §  13,  5  Stat  448. 

(a)  The  fees  for  necessary  services  performed  by  the  clerk  in  bank> 
ruptcy  proceedings,  which  ore  not  provided  for  by  the  bankruptcy  act  or 
the  rules,  but  are  provided  for  by  section  828,  may  rightfully  be  taxed  and 
allowed  under  the  latter.    In  re  A.  Alexander,  3  B.  R.  (quarto)  20. 

The  register  is  not  entitled  to  fees  of  clerk  in  addition  to  the  fees  given 
by  the  act  to  the  register.  In  re  John  W.  Dean,  1  B.  R^  249;  s.  c.  1  L.. 
T.  B.  9;  in  re  A.  Alexander,  3  B.  R.  (quarto)  20. 

The  order  of  reference  is  not  a  process,  and  the  clerk  is  not  entitled  to 
a  fee  of  |1  for  issuing  it  In  re  John  W.  Dean,  1  B.  R.  249;  s.  c. 
1  L.  T.  B.  9. 

Form  Na  45  is  a  process.    Ibid. 

(b)-The  register  Is  not  entitled  to  any  fee  for  the  list  of  creditors  that 
accompanies  the  warrant.  In  re  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben. 
145;  fl.  c.  1  L.  T.  B.  25. 

(c)  Where  two  meetings  are  held  in  the  same  case  on  one  day,  the  reg- 
ister is  only  entitled  to  $3.    Ibid. 

The  word  "  meeting,"  wherever  used  in  this  section  and  elsewhere,, 
means  a  meeting  of  creditors,  such  as  is  spoken  of  in  sections  5033,  5092» 
5003.  In  re  Macintire,  1  B.  R,  11;  s.  c.  1  Ben.  277.  CJontra,  in  re  Sher- 
wood, 1  B.  R  344;  8.  c.  6  Phila.  461. 


1  So  amended  by  act  of  February  18,  1875,  ch.  80,  18  Stat  320. 
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Whenever  the  register  orders  the  creditors  to  meet,  he  is  entitled  to 
this  fee.  In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  L.  T.  B.  9.  Contra,  in 
re  J.  H.  Robinson,  1  B.  R.  285;  s.  e.  2  Ben.  145;  &  c.  1  L.  T.  B.  25. 

The  register  is  not  entitled  to  this  fee  for  malting  an  order  for  the  banlc- 
rupt  to  appear  for  examination.  In  re  Madntlre,  1  B.  R.  11;  s.  c.  1  Ben. 
277. 

Nor  making  the  order  to  show  cause  against  the  bankrupt* s  discharge. 
In  re  J.  H.  Robinson,  1  B.  R.  285;  s.  a  2  Ben.  145;  s.  c.  1  U  T.  B.  25. 

(d)  The  register  is  entitled  to  $5  a  day  while  acting  under  an  order  to 
examine  the  papers  and  report  upon  their  regularity.  In  re  John  W.  Dean, 
1  B.  R.  249;  s.  c.  1  U  T.  B.  9;  in  re  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben. 
146;  s.  c.  1  L.  T.  B.  25. 

The  register  is  entitled  to  $5  a  day  while  acting  under  a  special  order  of 
court  to  take  charge  of  the  bankrupt's  property,  and  superintend  sales 
thereof.  In  re  Loder  Brothers,  3  B.  R.  517;  s.  c.  3  Ben.  211;  s.  e.  1  L.  T.  B. 
159. 

The  order  of  reference  is  not  a  special  order,  and  the  register  is  not 
entitled  to  $5  a  day  while  acting  under  It.  In  re  John  W.  Dean,  1  B.  R. 
249;  s.  c,  1  L.  T.  B.  9;  In  re  J.  H.  Robinson,  1  B.  R.  285;  s.  c.  2  Ben.  145; 
s.  c.  1  L.  T.  B.  25;  in  re  Sherwood,  1  B.  R.  344;  s.  c.  6  Phila.  461. 

Where  the  bankrupt  appears  in  pursuance  of  an  order  for  his  examina- 
tion, and  the  examluation  Is  postponed  without  doing  anything,  the  reg- 
ister is  not  entitled  to  $5  as  for  a  day's  service.  In  re  I.  Clark,  1  B.  R.  188; 
8.  c.  2  Ben.  72. 

(e)  The  whole  $50  must  be  Immediately  banded  over  to  the  register  to 
whom  the  case  is  referred.    Anon.,  1  B.  R.  24. 

When  a  petition  is  dismissed  for  want  of  jurisdiction,  the  money  de- 
posited as  security  for  the  fees  of  the  clerk  and  register  must  be  returned 
to  the  petitioner.    In  re  Magle,  1  B.  R.  522;  s.  c.  2  Ben.  369. 

The  balance  that  remains  after  deducting  the  fees  of  the  register  is  to 
be  paid  to  the  assignee.  In  re  Sherwood,  1  B.  R.  344;  s.  c.  6  Phila.  461; 
in  re  Ai)i)old,  1  B.  K.  021;  s.  c.  6  Phila,  409;  s.  c.  1  L.  T.  B.  83;  Anon.,  1 
B.  R.  123;  iu  re  James,  2  B.  K.  227:  s.  c.  1  L.  T.  B.  121. 

If  the  assets  are  insufficient  iu  an  Involuntary  case,  the  court  may  order 
the  bankrupt  to  pay  the  fees  of  the  clerk  and  the  register.  In  re  McBride, 
1  W.  N.  42. 

When  tlie  rejrister  applies  for  an  order  for  the  payment  of  his  fees  In 
excess  of  the  deixisit  wliere  there  are  no  assets,  it  will  be  set  down  for 
hearing  upon  notice  to  the  petitioning  creditors  and  the  bankrupt.  In  re 
McBride,  1  W.  N.  10. 

Tlie  following  list  shows  the  decisions  that  have  been  made  in  regard  to 
fees  in  tlie  most  important  enses.  The  following  abbreviations  have  been 
nsed,  to-wit:  a,  allowed:  d,  disallowed;  r.  reduced;  B.  not  charged  against 
the  estate,  but  to  W  i)aid  by  the  bankrupt:  In  re  J.  H.  Robinson,  1  B.  R. 
285;  s.  c.  2  Ben.  145;  s.  c.  1  L.  T.  B.  25. 
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Register's  Fees. 

Bzamining  schednles  and  certifying  same  correct |6  00  d 

Certified  copy  of  adjudication  of  bankruptcy 0  45  r  to  0  36 

Application  for  first  meeting  of  creditors 1  OOd 

Certified  list  of  creditors  for  warrant 0  95d 

Supplemental  warrant   200a 

Certified  copies  of  schedules  for  assignees 4  45  a 

One  day's  service  under  special  order  of  reference  upon 

petition  for  final  discbarge  5  00a 

Application  for  meeting  at  tbe  same  time lOOd 

Order  to  show  cause  and  certifying  copy  for  clerk 1  00  d 

Application  for  second  and  third  meetings 2  00rtol00 

Deposition  of  assignee  on  his  return  0  65a 

Seryice  under  special  order  to  show  cause  why  the  bank- 
rupt should  not  be  discharged  5  00a 

Second  and  third  meetings  of  creditors  6  00rto300 

Services,  examination  of  bankrupt  and  proceedings,  and 

for  making  a  certificate  of  conformity  5  00a 

Discharge  without  opposition  2  00a 

In  re  John  W.  Dean,  1  B.  R.  240;  s.  c.  1  L.  T.  B.  9. 

Register's  Fees. 

Examining  schedules  and  certifying  same  correct $5  00  d 

Certified  copy  of  adjudication  of  bankruptcy 0  45  r  to  0  35  B 

Certified  copy  of  memorandum  0  45  r  to  0  35 

Certified  list  of  creditors  who  have  proved  their  debts,  for 

clerk 035a 

Certified  list  of  creditors  who  have  proved  their  debts,  for 

assignee,  not  to  be  furnished  except  for  dividend 0  35  d 

Order,  Form  No.  15  not  stated,  d 

Order  appointing  assignees  and  notice  not  stated,  d 

Assignment  of  bankrupt's  effects  not  stated,  d 

Certified  copy  of  schedules  for  assignee not  stated,  a 

Taking  bond  of  assignee 2  00a 

Applications  for  second  and  third  meetings  2  OOrtolOO 

Final  meeting  under  order  to  show  cause  3  00d 

Second  and  third  meetings  600rto300 

Final  examination,  10  folios  at  20c.,  certificate  at  25c., 

charge  for  certificate  r  to  0 15 

Examination  of  papers  and  certificate  of  conformity 5  00  a 

Discharge  2  00  a 

Stationery,  postage,  rent,  incidental  expenses,  clerk  hire, 

&c. not  stated,  d 

Clerk's  Fees. 

Filing  and  entering  petition  and  schedules,  and  oaths  A 

and  B,  at  10c |0  30  a 

Issuing  order,  Form  No.  4 lOOd 
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Drawing  aflslgnment  and  affixing  seal  of  court fO  65a 

Issuing  order,  Form  No.  45  1  00  a 

Certificate  of  discbarge  and  seal not  stated,  a 

Entering  on  six  papers,  certificate  of  day  and  hour  of 

filing,  at  15ci  a  folio  not  stated.  aB. 

01erk*s  certificate  and  seal  to  judge's  signature not  stated,  a  B. 

To  certificate  of  discharge  not  stated,  a  B. 

Assignee's  Fees. 

Services  rendered.    Actual  disbursements  and  $19  00  a 

In  re  A.  Alexander,  3  B.  R.  (quarto)  20. 

Clerk  s  Fees. 

Filing  certificate,  and  entry  of  order  to  record  assignment^  40  a 

Filing,  certifying,  aud  entry  of  assignment  1  05  a 

Certified  copy  of  assignment  lOOd 

Issuing  warrant   1  50a 

Register's  Fees. 

Filing  three  papers,  viz.:  petition,  assignment,  and  order 

of  reference   $0  75  r  to  0  45 

Certifying  correctness  of  petition  and  schedules 0  55  a 

Issuing  orders  of  adjudication  1  00 

Certifying  same  to  clerli   1  00 

Entering  case  and  proceedings  in  docljet  lOOd 

Certifying  abstract  of  siiine  to  cleric    0  25  a 

Certifying  «)py  of  petition  aud  schedules   6  50  a 

One  hour's  einiiloyineut  order  special  order  0  40  a 

Om^  day's  service  at  meeting  of  creditors 5  00rto300 

< )ath  upon  return  of  warrant   0  50a 

Issuing   order   appointing  assignee    100) 

Certifying   same   to   clerlv    1  00) 

Application   for  meeting  of  creditors   1  00 

Issuing  order  calling  the  same   100)      ^    ^^^ 

^  rtolOO 


[  r  to  1  00 


f 


Certifying  same  to  clerk    1  00 

Attidavit  to  order  calling  meeting   0  50a 

Attidavit  to  assi^nei'**<  report   0  50a 

In  re  Sherwood.  1  H.  U.  ;}44;  s.  c.  0  I'hila.  401. 

This  case  was  attench'd  to  in  a  count}'  remote  from  the  residence  of  the 
register.  The  services  performed  were  not  rendered  under  any  special 
or(l»'r  of  tlie  court,  except,  i)crhaps,  those  rendered  on  the  first  day's 
attcinl.'ince  of  ilie  ]i;nikiiipt.  For  this  day  $.'i  were  allowed.  Also 
J?o  lor  cvi'iy  (lay  cinploycd,  subject  to  the  conditions  imposed  by 
linl«'  \  1.  Tlu'  tr.ivclin.LC  exjuiises  wen'  ai^portioned  among  the  several 
ca^rs  attcniicd  to  at  tin-  s;inie  time,  and  allowed.  Three  dollars  for  each 
dr.y  coijsmned  iu  .L,^)injLr  ami  returning  might  be  allowed,  but  should  be 
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apportioned  like  the  traveling  expensee.  Five  dollars  for  each  day  em« 
ployed  at  the  following  three  stages,  to^wit:  the  time  preceding  the  i8su« 
Ing  of  the  warrant,  the  first  meeting,  and  the  final  discharge,  might  be  a 
reasonable  allowance.  As  the  cause  was  ex  parte,  the  last  two  points 
were  not  definitely  settled. 

§  5125.  The  trayeling  and  incidental  expenses  of  the  register, 
and  of  any  clerk  or  other  officer  attending  him,  shall  be  settled 
by  the  court  in  accordance  with  the  rules  prescribed  by  the  justices 
of  the  supreme  court,  and  paid  out  of  the  assets  of  the  estate  in 
respect  of  which  such  register  has  acted;  or  if  there  are  no  such 
assets,  or  if  the  assets  are  insufficient,  such  expenses  shall  form  a 
part  of  the  costs  in  the  case  in  which  the  register  acts,  to  be  appor^ 
tioned  by  the  judge. 

Statute  revised  —  March  2,  1867,  ch.  176.  8  5,  14  Stat  519. 

Where  the  serrices  in  the  case  are  all  rendered  in  the  office  of  the 
register,  he  is  not  entitled  to  an  allowance  for  traveling  and  incidental 
expenses.    In  re  John  W.  Dean,  1  B.  R.  249;  s.  c.  1  U  T.  B.  9. 

The  expenses  of  the  register  should  be  apportioned  among  all  the  cases 
attended  to  at  the  same  time.  In  re  Sherwood,  1  B.  R.  344;  s.  c.  6  Phila. 
461. 

Act  of  1898,  Ch.  5,  §  52.  Compensation  of  Vanhdh.^^  {Antep 
p.  767.) 

Act  of  1867,  §  5126.  Before  any  dividend  is  ordered,  the  assignee 
shall  pay  out  of  the  estate  to  the  messenger  the  following  fees,  and  no 
more: 

First.  For  service  of  warrant,  two  dollars. 

Second.  For  all  necessary  travel,  at  the  rate  of  five  cents  b  mile 
each  way. 

Third.  For  each  written  note  to  creditor  named  in  the  schedule, 
ten  cents. 

Fourth.  For  custody  of  property,  publication  of  notices,  and  other 
services,  his  actual  and  necessary  expenses,  upon  returning  the  same 
in  specific  items,  and  making  oath  that  they  have  been  actually 
incurred  and  paid  by  him,  and  are  just  and  reasonable,  the  came 
to  be  taxed  or  adjusted  by  the  court,  and  the  oath  of  the  messenger 
shall  not  be  conclusive  as  to  the  necessity  of  such  expenses. 

For  cause  shown  and  upon  hearing  thereon,  such  further  allow- 
ance may  be  made  as  the  court,  in  its  discretion,  may  determine. 

Statute  revised  —  March  2,  1867,  ch.  176,  $  47,  14  Stat  640. 
The  marshal  has  the  right  to  charge  mileage  for  serving  the  order  to 
show  cause,  the  injunction,  and  the  adjudication.    The  travel  so  charged 
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for  must  be  neceBsary  travel.  The  language  of  the  act  preeludes  all  con- 
structive mileage  whatsoever.  Hence  it  is  essential  that  the  marshal 
should  state  the  place  of  service  in  his  return,  in  order  that  the  correctness 
of  the  mileage  charged  may  appear  upon  its  face.  If  he  has  two  or  three 
processes  in  his  hand  at  the  same  time,  and  in  the  same  matter  or  pro- 
ceeding, which  may  be  served  at  the  same  time  and  place,  he  can  charge 
mileage  but  once.  If  the  service  of  any  one  of  such  processes  makes  ad- 
ditional travel  necessar>%  he  may  charge  for  such  additional  travel,  but 
no  more.  In  re  Donahue  et  al.,  8  B.  R.  453.  Contra,  in  re  Talbot.  2  B. 
B.  280;  s.  c.  2  L.  T.  B.  15. 

It  is  probable  that  in  framing  Rule  XII  the  judges  understood  that  the 
first  clause  of  this  section,  providing  a  fee  of  $2  for  service  of 
warrant,  without  adding,  *'  and  travel,"  would  preclude  any  charge  for 
travel  In  serving  that  particular  process,  but  that  the  payment  of  the 
marshars  actual  and  necessary  expenses  in  making  such  service  was  in- 
tended to  be  provided  for  by  the  fourth  clause,  under  the  phrase  *•  and 
other  services."     In  re  Donahue  et  al.,  8  B.  R,  453. 

The  warrant  is  the  warrant  provided  for  by  sections  5019  and  5028  to 
be  issued  after  adjudication,  and  may  perhaps  Include  the  provisional 
warrant  provided  for  by  section  5024.     Ibid. 

The  distance  by  the  nearest  traveled  route  from  the  place  of  service 
to  the  place  of  return  Is  the  *'  necessary  travel "  meant  by  the  act.  The 
marshal  may  charge  for  mileage  although  the  process  is  sent  by  mall  to 
a  deputy  at  the  place  of  service,  and  returned  in  the  same  manner.  The 
manner  of  getting  the  process  there  and  back  is  a  matter  purely  of  the 
marshal's  own  concern,  and  something  with  which  the  court  has  nothing 
to  do  so  long  as  there  is  no  complaint  of  any  consequent  failure  of  official 
duty.     Ibid. 

When  the  notices  are  serveil  by  mail,  tlie  marshal  can  not  charge  for 
constructive  uiileaffe.     In  re  A.  Alexander,  3  B.  R.  (quarto)  20. 

The  marshal  is  uot  entitled  to  ten  cents  per  folio  for  copying  the  notices 
to  creditors.  The  notices  are  not  copies.  Each  notice  is  an  original  paper. 
In  re  John  W.  Dean,  1  B.  U.  249;  s.  c.  1  L.  T.  B.  9;  in  re  Talbot  2  B.  R, 
2a);  8.  c.  2  L.   T.  B.   15. 

The  amount  paid  to  the  printer  for  printing  these  notices  may  be  al- 
lowed as  expenses  for  oWwr  sorvic'(>s  provided  for  by  Rule  XII.  In  re 
Talbot,  2  B.  U.  2.S(>;  s.  e.  2  L.  T.  B.  15. 

The  word  "  expenses  "  implies  an  expenditure  or  payment,  and  nothing 
can  l)e  allowed  as  expenses  under  this  .section  which  is  not  shown  af- 
firmatively to  have  been  necessary  and  just  and  reasonable  in  amount 
and  to  liave  l)e('n  actually  paid.  The  sum  actually  paid  a  keeper  to  watch 
pi-oiuriy  in  custody,  uot  ex<-ccdin^  ^'2'}{)  a  day,  may  be  taxed,  upon  proof 
tlmt  a  imident  pnM-autiou  in  reuard  to  all  concerned  in  the  property  justi- 
ficil  tin*  iiKiislial  iu  placinj;  :i  keeper  over  it,  that  the  keeper  actually  con- 
tinued in  cliar^'c  of  it  f(u'  tlie  time  specified,  and  that  the  sum  charged 
tlicrel'or  is  rensnnable  for  tlie  service,  aud  has  been  actually  paid  by  the 
mnrsli.'d.  In  re  I.owensteiu  et  al..  .^  B.  R.  209;  s.  c.  3  Ben.  422;  in  Pe 
Anon.,  4  C.  L.  X.  210;  in  re  i:u^-ene  Comstock,  9  B.  R.  88. 
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The  marBbal  may  appoint  a  watchman,  although  the  goods  could  be 
safely  stored.    In  re  Hare,  43  How.  Pr.  86. 

Something  beyond  the  ordinary  duties  which  a  marshal  is  called  upon 
to  discharge  in  all  cases,  is  contemplated  by  the  provision  for  a  further 
allowance.    Ibid. 

There  is  no  rule  of  law  or  practice  authorizing  the  marshal  to  charge 
a  commission  upon  his  own  cost  bill.    In  re  Anon.,  4  C.  L.  N.  210. 

Neither  this  section  nor  Rule  XII  specifies  all  the  services  which  the 
marshal  as  messenger  may  be  called  upon  to  perform,  and,  therefore,  no 
tariff  or  fees,  covering  all  the  acts  which  he  may  be  called  upon  to  per- 
form, has  been  prescribed  either  by  Congress  or  the  supreme  court,  but 
the  taxation  of  such  fees  is  left  to  the  discretion  of  the  court.  It  was  not 
the  intention  of  Congress  to  limit  his  fees  for  all  services  which  he  might 
probably  render  to  the  four  items  enumerated  in  this  section.  The  rules 
to  be  observed  in  taxing  the  costs  of  the  marshal  are:  Ist  To  allow  him 
such  fees  as  are  specifically  enumerated  by  law;  and,  2d.  Such  other  fees, 
not  included  in  the  enumerated  fees,  as  he  may  show  himself  to  have 
earned,  the  items  to  be  determined  by  analogy  to  those  allowed  for  sim- 
ilar services  rendered  by  him  in  the  district  court  in  cases  at  common 
law  and  in  chancery.  If  he  sends  process  by  mail  to  his  deputy  in  a 
distant  county  for  service,  he  is  entitled  to  mileage  on  that  process;  and 
if  he  sends  a  deputy  to  such  county,  he  is  entitled  to  be  paid  the  reason- 
able expenses  of  such  deputy,  but,  in  that  event,  he  is  not  entitled  to 
nHeage.    Ibid. 

Mileage  may  be  allowed  without  an  affidavit  that  the  same  was  neces- 
sary and  actually  performed.  All  that  is  necessary  is,  that  the  place  of 
service  be  stated  in  the  return,  so  that  the  correctness  of  the  dis- 
tance charged  for  may  be  ascertained  if  disputed.  The  marshaFs  travel 
fees  are  not  included  among  the  items  as  to  which  he  is  required  to  make 
oath.  Those  requirements  relate  exclusively  to  disbursements  of  money 
by  the  marshal  in  the  manner  and  for  the  purposes  named.  In  all  other 
respects  his  official  return  is  prima  facie  sufficient.  In  re  Donahue  et  al., 
8  B.  R.  453. 

Interest  can  not  be  allowed  on  the  marshaFs  fees  for  services  before 
they  have  been  duly  taxed  and  allowed.  His  expenditures,  however, 
stand  upon  a  different  footing.  They  are  often  necessarily  large,  and  far 
beyond  the  amount  required  to  be  deposited,  and  it  is  a  matter  of  but 
simple  justice  that  he  should  be  compensated  by  way  of  an  allowance 
at  the  usual  rate  of  interest  or  otherwise  for  such  advances.    Ibid. 

The  following  list  shows  the  decisions  that  have  been  made  in  the  most 
Important  cases.  These  abbreviations  have  been  used,  to-wit:  a,  allowed; 
d,  disallowed. 

Service  of  warrant $2  00  a 

Necessary  travel,  592  miles,  at  5c 29  GO  d  {JJSS^oJJ; 

Notices  to  creditors,  27,  at  lOc 2  70  a 

Actual  and  necessary  expenses  in  publication  of  no- 
tices—advertising, $4,  preparing  same,  90c.,  post- 
age, envelopes •  •  •  •      4  98  a 
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Preparing  27  ootlces,  118  folios,  at  10c $11  80  d 

Stamps  and  envelopes,  27  notices,  at  4c.   1  08  a 

Furnishing  two  copies  of  advertisements,  at  5c 0  10  a 

Making  affidavit  to  warrant   0  50a 

Draft  and  copy  costs,  1  f oiio  0  10  a 

Attendance 150d 

In  re  Talbot,  2  B.  II.  280;  s.  c.  2  L.  T.  B.  15. 

Serving  five  defendants  and  parties  in  Mercer  Co. 

with   order  $10  00  a 

Three  copies  of  petition  on  defendants,  $6.00;  copies 

$2.25 8  25  a 

Warrant  of  seizure,  $2.00;  one  copy,  $1.50 3  50  a 

Expenses  of  deputy  sent  to  Mercer  Co.,  $29.30;  tele- 
grams     31  90  a 

Wages  of  deputy  in  possession  9  days  after  seizure, 

at  $2.(X)   18  00  a 

Serving  order  of  adjudication  on  two  parties,  $4.00; 

copy.  50c.;  mileage,  $17.00 21  50 a 

rrep«aring    notice    publication,    40c.;    paid    printers, 

$9.(J() 10  00  a 

Preparing  notice  1st  meeting,  $7.(30;  services,  $;^.00; 

postage,  $1.00 11  60  a 

Serving  orders  on  two  Ivoepers  to  deliver,  $4.00;  copy, 

50c 450a 

Copies  of  Inventories  5  76  a 

Ninety  days  ivcepers'  fees,  at  $2.00 180  00  a 

In  re  Anon.,  4  C.  L.  N.  210. 

Service  of   warrant   $2  00  a 

Kacli  written  notice  to  creditors  iu  schedules,  at  10c. .  6  90  a 

NecM  ssary  e.\i)enscs  in  publication  of  notices   4  00  a 

l*ostage 1  97  a 

Copyiug  notices.  4s:\  folios.  lOc.  per  folio -iS  30  d 

In  re  A.  Alexander,  .'i  I'.,  li.  (quarto)  2n. 

^  r)\27.  The  emimeration  of  tlio  foregoing  fees  shall  not  prevent 
the  justices  of  (lie  Supreme  Court  from  ])re.<eribing  a  tariff  of  fees 
for  all  oilier  services  of  tlie  ollicers  of  courts  of  bankruptcy,  or  from 
reducing  the  fees  pi-cxrihcd  iu  the  three  ])reeeding  sections,  in  classes 
of  cases  to  1»c  named  iu  llieir  'General  orders. 


r^ 


Slaiute  revised --Marcli  L\  1S(;7.  cli.  IU).  §  47,  14  Stat.  540. 

'J'lie  nnlliority  ((uifcrreil  upon  tlie  justices  is  to  prescribe  a  tariff  of  fees 
for  all  "oilior  services,"  that  is.  for  services  otlier  than  those  for  which 
jirovisiou  is  iiiMd(^  in  this  section.  It  is  also  limited  to  reduction  only, 
and  does  not  extend  to  the  entire  abolition  tif  the  fees  for  which  pro- 
vision is  so  niad(\     In  re  iJunabue  et  al.,  8  B.  R.  453. 
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§  5127a  (June  22,  1874,  ch.  390,  §  18,  18  Stat.  184).  That 
from  and  after  the  passage  of  this  act,  the  fees,  commissions,  charges, 
and  allowances,  excepting  actual  and  necessary  disbursements,  of, 
and  to  be  made  by  the  officers,  agents,  marshals,  messengers,  assignees, 
and  registers  in  cases  of  bankruptcy,  shall  be  reduced  to  one-half 
of  the  fees,  commissions,  charges,  and  allowances  heretofore  provided 
for  or  made  in  like  cases:  Provided^  That  the  preceding  provision 
shall  be  and  remain  in  force  until  the  justices  of  the  Supreme  Court 
of  the  United  States  shall  make  »nd  promulgate  new  rules  and  regu- 
lations in  respect  to  the  matters  aforesaid,  imder  the  powers  conferred 
upon  them  by  sections  four  thousand  nine  hundred  and  ninety  [ten] 
and  five  thousand  one  hundred  and  twenty-seven  [forty-seven]  of 
said  act,  and  no  longer,  which  duties  they  shall  perform  as  soon  as 
may  be. 

Reduction  applies  to  the  fees  of  tlie  cleric.    In  re  Hunt,  1  Cent.  L.  J.  359. 

Act  of  1898,  Ch.  6,  §  53.  Duties  of  Attomey-Cteneral. —  (a) 
The  Attorney-General  shall  annually  lay  before  Congress  statistical 
tables  showing  for  the  whole  country,  and  by  States,  the  number 
of  cases  during  the  year  of  voluntary  and  involuntary  bankruptcy; 
the  amount  of  the  property  of  the  estates;  the  dividends  paid  and  the 
expenses  of  administering  such  estates;  and  such  other  like  informa- 
tion as  he  may  deem  important. 

§  54.  Statistics  of  Bankruptcy  Proceedings. —  (a)  Officers  shall 
furnish  in  writing  and  transmit  by  mail  such  information  as  is 
within  their  knowledge,  and  as  may  be  shown  by  the  records  and 
papers  in  their  possession,  to  the  Attorney-General,  for  statistical 
purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 

Act  op  1867,  §  5127b  (June  22,  1874,  ch.  390,  §  19,  18  Stat. 
184).  That  it  shall  be  the  duty  of  the  marshal  of  each  district,  in 
the  month  of  July  of  each  year,  to  report  to  the  clerk  of  the  district 
court  of  such  district,  in  a  tabular  form,  to  be  prescribed  by  the  jus- 
tices of  the  Supreme  Court  of  the  United  States,  as  well  as  such 
other  or  further  information  as  may  be  required  by  said  justices. 

First,  the  number  of  cases  in  bankruptcy  in  which  the  warrant 
prescribed  in  section  five  thousand  and  nineteen  [eleven]  of  said 
act  has  come  to  his  hands  during  the  year  ending  June  thirtieth, 
preceding; 

Secondly,  how  many  such  warrants  were  returned,  with  the  fees, 
costs,  expenses,  and  emoluments  thereof,  respectively  and  separately; 
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Thirdly,  the  total  amount  of  all  other  fees,  costs,  expenses,  and 
emoluments,  respectively  and  separately,  earned  or  received  by  him 
during  such  year,  from  or  in  respect  of  any  matter  in  bankruptcy; 

Fourthly,  a  summarized  statement  of  such  fees,  costs,  and  emolu- 
ments, exclusive  of  actual  disbursements  in  bankruptcy,  receiyed  or 
earned  for  such  year; 

Fifthly,  a  summarized  statement  of  all  actual  disbursements  in 
such  cases  for  such  year. 

And  in  like  manner,  every  register  shall,  in  the  same  month  and 
for  the  same  year,  make  a  report  to  such  clerk  of. 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming  before 
him  during  said  year; 

Secondly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may 
be,  of  the  bankrupt; 

Thirdly,  the  amount  and  rate  per  centum  of  all  dividends  declared; 

P^ourthly,  the  disposition  of  all  such  cases; 

Fifthly,  the  number  of  compulsory  cases  in  bankruptcy  coming 
before  him,  in  the  same  way; 

Sixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be, 
of  such  bankrupts; 

Seventhly,  the  disposition  of  all  such  cases; 

Eighthly,  the  amounts  and  rate  per  centum  of  all  dividends  de- 
clared in  such  oases; 

Ninthly,  tlie  total  amount  of  fees,  charges,  costs,  and  emoluments 
of  every  sort,  rcceivccl  or  earned  by  such  register  during  said  year 
in  each  class  of  cases  above  stated. 

And  in  like  inanncr,  every  assignee  shall,  during  said  month  make 
like  return  to  such  clerk,  of, 

J  irst,  the  nunilur  o!'  voluntary  and  compulsory  ca^es,  respectively 
and  separately,  in  his  cliarfre  during  said  year; 

Secondly,  the  amount  of  assets  and  liabilities  therein,  respectively 
and  se])ai"at(ly: 

Thirdly,  the  total  recei])ts  and  disbursements  therein,  respectively 
and  s(^parately; 

Fonrtlily.  the  amount  of  dividends  paid  or  declared,  and  the  rate 
])er  centum  lliercof.  in  eacli  class  respectively  and  separately; 

i-'ifilily,  till'  tntal  amnunt  of  all  his  fees,  charges,  and  emoluments, 
of  ev«'rv  kind  llicrcin,  earm'(l  or  received; 

Sixtlilv,  tlie  total  aniotmt  of  ex])enses  incurred  bv  'him  for  lo''^a! 
])r<  need  inns  and  counsel  fecs. 
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Seventhly,  the  disposition  of  the  cases  respectively; 

Eighthly,  a  summarized  statement  of  both  classes  as  aforesaid. 

And  in  like  manner,  the  clerk  of  said  court,  in  the  month  of  August 
in  each  year,  shall  make  up  a  statement  for  such  year,  ending  June 
thirtieth,   of. 

First,  all  cases  in  bankruptcy  pending  at  the  beginning  of  the  said 
year; 

Secondly,  all  of  such  cases  disposed  of; 

Thirdly,  all  dividends  declared  therein; 

Fourthly,  the  number  of  reports  made  from  each  assignee  therein; 

Fifthly,  the  disposition  of  all  such  cases; 

Sixthly,  the  number  of  assignees'  accounts  filed  and  settled; 

Seventhly,  whether  any  marshal,  register,  or  assignee  has  failed  to 
make  and  file  with  such  clerk  the  reports  by  this  act  required,  and  if 
any  have  failed  to  make  such  reports,  their  respective  names  and 
residences. 

And  such  clerk  shall  report  in  respect  of  all  cases  begun  during  said 
year. 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of  all 
his  fees,  charges,  costs,  and  emoluments,  respectively,  earned  or  ac- 
crued during  said  year,  giving  each  head  under  which  the  same  ac- 
crued, and  also  the  simi  of  all  moneys  paid  into  and  disbursed  out 
of  court  in  bankruptcy,  and  the  balance  in  hand  or  on  deposit. 

And  all  the  statements  and  reports  herein  required  shall  be  under 
oath,  and  signed  by  the  persons  respectively  making  the  same. 

And  said  clerk  shall  in  said  month  of  August,  transmit  every  such 
statement  and  report  so  filed  with  him,  together  with  his  own  state- 
ment and  report  aforesaid,  to  the  attorney-general  of  the  United 

States. 

Any  person  who  shall  violate  the  provisions  of  this  section  shall 
on  motion  made,  under  the  direction  of  the  attorney-general,  be 
by  the  district  court  dismissed  from  his  office,  and  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  punished  by 
a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  not 
exceeding  one  year. 


TITLE  Xin. 

PROHIBITED  AND  FRAUDULENT  TRANSFERS, 


Act  of  1898,  Cn.  6,  §  60.  Preferred  Creditors. —  (a))  A  pei- 
fion  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has  procured  or  suffered  a  judgment  to  be  entered  against  himi^elf 
in  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  such  judgment  or  transfer  will  be 
to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors  of  the  same  class. 

(b)  If  a  bankrupt  shall  have  given  a  preference  within  four  months 
before  tlie  filing  of  a  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  and  the  person  receiving  it,  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may  recover  the  property  or 
its  value  from  such  person. 

(c)  If  a  creditor  has  l>een  preferred,  and  afterwards  in  good  faith 
gives  tlie  debtor  furtlier  credit  without  security  of  any  kind  for  proj)- 
erty  wliioh  becomes  a  part  of  the  debtor's  estates,  the  amount  of 
such  now  credit  remaining  unpaid  at  the  time  of  the  adjudication  in 
bankrujitcy  may  l)o  set  off  against  the  amount  which  would  otherwise 
be  roeoveral)lo  from  him. 

(d)  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of 
the  filing  of  a  petition  by  or  against  him,  pay  money  or  transfer  prop- 
erty to  an  attorney  and  counselor  at  law,  solicitor  in  equity,  or  proctor 
in  admiralty  for  services  to  Iro  rendered,  the  transaction  sliall  be  re- 
examined by  the  court  on  ])etition  of  the  trustee  or  any  creditor  and 
hhM  only  be  held  valid  to  ihe  extent  of  a  reasonable  amount  to  Ijc 
determined  bv  the  court,  and  the  excess  may  be  recovered  bv  the 
trnsteo  for  the  benefit  of  the  estate. 

Act  of  1S!)S,  Cii.  1.  Sec.  1.  *  *  *  Definition.— ('2 o) 
*'  Transfer ''  sliall  include  the  sale  and  every  other  and  different  mi^<le 
of  (li^posiniT  of  or  partinL^  with  property,  or  the  posses^sion  of  prop- 
erty, absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift, 
or  security. 
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Act  op  1867,  §  6128.  If  any  person,  being  insolvent,  or  in  eonj 
templation  of  insolvency,  within  four  months  before  the  filing  of  the 
petition  by  or  against  him,  with  a  view  to  give  a  preference  to  any 
creditor  or  person  having  a  claim  against  him,  or  who  is  under  any 
liability  for  him,  procures  or  suffers  any  part  of  his  property  to  be 
attached,  sequestered,  or  seized  on  execution,  or  makes  any  payment, 
pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his  prop- 
erty, either  directly  or  indirectly,  absolutely  or  conditionally,  the 
person  receiving  such  payment,  pledge,  assignment,  transfer  or  con- 
veyance, or  to  be  benefited  thereby,  or  by  such  attachment,  having 
reasonable  cause  to  believe  such  person  is  insolvent,  and*  knowing 
that  such  attachment*  sequestration,  seizure,  payment,  pledge,  as- 
signment, or  conveyance  is  made  in  fraud  of  the  provisions  of  this 
Title,  the  same  shall  be  void,  and  the  assignee  may  recover  the  prop- 
erty, or  the  value  of  it,  from  the  person  so  receiving  it,  or  so  to  be 
benefited.*  And  nothing  in  said  section  five  thousand  one  hundred 
and  twenty-eight  [thirty-five]  shall  be  construed  to  invalidate  any 
loan  of  actual  value,  or  the  security  therefor,  made  in  good  faith, 
upon  a  security  taken  in  good  faith  on  the  occasion  of  the  making 
of  such  loan. 

Statute  revised  —  March  2,  1867,  ch.  176,  S  35,  14  Stat.  536.  Prior  Stat- 
utes—April 4,  1800,  eh.  10,  §  28;  2  Stat  28;  Aug.  10,  1841,  ch.  9,  §  2,  5 
Stat.  442. 

Where  one  bank  has  knowledge  of  insolvency  of  another,  repayment  to 
former  by  latter  of  deposits  on  the  day  of  its  failure  is  a  preference, 
and  may  be  recovered  by  the  assignee.  Phelan,  Assignee,  v.  Iron  Moun- 
tain Bk.,  16  B.  R.  308. 

An  Insolvent  debtor  who  was  a  trader  gave  a  creditor  new  notes,  pay- 
able on  demand,  signed  by  himself  alone,  to  take  up  others  of  the  same 
amount,  secured  by  the  signature  and  indorsement  of  other  responsible 
parties,  and  purchased  goods  of  persons  who  were  ignorant  of  his  in- 
solvency, in  order  that  such  goods  might  be  taken  on  execution  or  Judg- 
ments recovered  on  such  notes:  Held,  that  he  thereby  procured,  at  least 
suffered,  his  property  to  be  seized  on  execution  within  the  meaning  of  the 
act.     Sage,  Jr.,  v.  Wynkoop.  Assignee,  16  B.  R.  363. 

An  oral  promise,  made  at  time  debt  is  contracted,  to  give  security  if 
required,  can  not  be  executed  after  the  debtor  has  become  Insolvent 
Lloyd,  Assignee,  v.  Strobridge,  16  B.  R.  197. 

Where  creditor  accepts  and  records  a  chattel  mortgage,  correctly  de- 
scribing note  secured,  in  place  of  a  prior  unrecorded  mortgage  incor- 
rectly describing  such  note,  the  transaction  does  not  constitute  an  illegal 
preference,  but  is  a  simple  exchange  of  securities.  Player,  Assignee,  v. 
Lippincott,  16  B.  R.  208. 

1  So  amended  by  act  of  June  22,  1874,  ch.  390,  §  11,  18  Stat.  180. 
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Where  a  private  banker  obtains  an  advance  from  a  bank  on  hia  check 
from  New  York,  and  on  the  following  day  delivers  securities  to  the  bank 
stating  at  the  time  that  he  had  reason  to  fear  his  check  would  not  be 
met:  Held,  that  the  securities  were  transferred  with  intent  to  give  a 
preference,  and  that  the  bank  had  reasonable  cause  to  believe  him  In- 
solvent.    Merchants  Nat.  Bk.  v.  Cook,  16  B.  IL  392. 

The  taking  of  a  bill  of  sale  of  logs  purchased  with  money  furnished  by 
the  creditor  is  not  a  preference  unless  it  appears  that  such  bill  of  sale 
included  more  than  the  creditor  was  entitled  to.  In  re  The  Bousfield  & 
Poole  Mfg.  Co.,  16  B.  R.  480. 

Where  M.,  in  pursuance  of  a  scheme  to  obtain  a  preference  for  H.,  a 
creditor  of  the  bankrupt,  purchased  logs  of  the  bankrupt  and  subse- 
quently took  a  transfer  of  a  note  held  by  H.:  Held,  that  he  held  such  note 
as  trustee  for  H.,  and  that  the  acceptance  of  the  logs  was  a  preference. 
In  re  Stein,  16  B.  R.  569. 

The  debtor  can  not  be  admitted  as  a  witness  to  testify  as  to  his  intent 

I 

in  making  the  transfer.  Where  probable  consequence  of  the  act  is  to  give 
a  preference  he  will  be  conclusively^  presumed  to  have  intended  to  give 
such  preference.    Ecker  v.  McAllister,  17  B.  R.  42. 

Mere  nonresistance  of  a  debtor  to  Judicial  proceedings  against  him. 
when  the  debt  is  due  and  there  is  no  valid  defense  to  it,  is  not  suffering 
and  giving  a  prefei^ence  under  the  bankruptcy  act.  Tenth  Nat.  Bk.  v. 
Warren,  17  B.  R.  75. 

Giving  a  note  indorsed  by  a  third  party,  on  account  of  an  indebtedness, 
is  not  a  fraudulent  preference.     Dalrymple  v.  Hillenbrand,  17  B.  R.  434. 

Bankrupts  were  members  of  a  firm  doing  business  in  the  State  of  New- 
York,  and  also  members  of  other  firms  engaged  in  same  business  in  Can- 
ada, but  in  each  of  said  firms  there  was  another  partner  —  at  least  nom- 
inally. The  creditors  of  the  Canadian  firms  liaving  threatened  suits  to 
sequestrate  property  of  those  firms  in  Canada,  transfers  of  same,  upon 
recomniendatioii  of  some  of  the  principal  New  York  creditors,  were  made 
by  way  of  niortjrajre  to  such  creditors,  in  consideration  of  advance  to  carry 
on  tlie  business  and  secure  payment  of  the  debts  of  the  Canadian  firms. 
It  appears  tliat  tlio  transfers  were  made  in  good  faith.  Held,  that  under 
the  circunistauces  the  transfers  were  not  preferences  within  meaning  of 
the  act.     In  re  White  et  al.,  18  B.  R.  106. 

I>efendant  l>ank  Avas  a  creditor  of  l)ankrupt  by  note  of  ^,000,  and  at 
same  time  indebted  to  banlirupt  on  deix)sit  account  to  amount  of  $4.5<KK 
Prior  to  luuil^ruptcy  pr(H(.»eilin;;s.  and  at  maturity  of  note,  defendant, 
witli  kno\vle(l^(^  of  banlviiipt's  insolvency,  received  from  him  a  chei-k 
for  $4.(»oo,  and  surreudertMl  the  note,  and  by  the  transaction  reduced  to 
lliar  ex  tint  tlie  amount  of  di^posit  acvouut  in  favor  of  bankrupt  on  books 
of  defendant.  llel<l,  an  adjustment  of  mutual  debts,  within  meanin;? 
of  \ho  act.  and  not  a  fraudnleiit  preference.  Robinson  v.  Wisconsin  M. 
iS:   I".   Ins.   Co.   Hlx..  IS  B.  R.  24.'^. 

raynieiiis  to  tlie  ^^ovcrninent,  thoujrh  with  intent  to  give  a  preference, 
not  forbidden  by  tlie  act.     Tifl'any  v.  Morrison,  18  B.  R,  365. 


.    tv 
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A  deputy  U.  S.  reyenue  collector,  becoming  insolyent,  paid  oyer  to 
his  priDcipal,  within  four  months  of  his  adjudication  as  a  bankrupt, 
moneys  receiyed  by  him  in  line  of  his  duty  as  such  officer:  Held,  not  an 
unlawful  preference.    Ibid. 

As  between  the  parties  to  a  chattel  mortgage,  the  circumstance  that 
the  mortgagees  allowed  the  mortgagor  to  remain  in  possession  of  the 
mortgaged  property,  after  condition  brotLen,  will  not  affect  the  validity 
of  the  mortgage.  Where  such  a  secured  creditor  takes  goods  in  fair 
exchange  for  the  security,  the  transaction  is  not  a  preference  forbidden 
by  the  bankruptcy  law.    Halleck  &  Bro.  v.  Tritch,  Assignee,  17  B.  R.  293. 

Where  the  bankrupt  at  the  time  of  giving  a  mortgage,  in  pursuance 
of  a  previous  agreement  to  secure  pre-existing  debt,  requests  the  cred- 
itor to  permit  him  to  secure  other  creditors  in  such  instrument,  such  re- 
quest is  notice  of  the  existence  of  such  creditors  and  of  the  bankrupt's 
inability  to  pay  them.    Lloyd,  Assignee,  v.  Strobridge,  16  B.  B*  197. 

A  creditor  who  has  obtained  a  preference  is  chargeable  wifh  knowledge 
of  facts,  the  existence  of  which  he  could  have  ascertained  by  the  slightest 
effort.    Ibid. 

Not  necessary  for  the  creditor  to  know  that  preferences  are  prohibited. 
It  iB  enough  if  he  knew  such  facts  and  circumstances  as  bring  it  within 
the  prohibition  of  the  law.    Ibid. 

Where  the  mortgage  sought  to  be  set  aside  wsjb  executed  within  the 
time  specified  in  bankruptcy  act,  with  a  view  to  give  a  preference,  the 
fact  of  repeated  promises  to  pay,  which  were  not  kept,  together  with 
knowledge  on  tlie  part  of  the  creditor  of  a  large  amount  of  debts  due 
by  the  bankrupt  at  or  prior  to  that  time,  which  he  was  unable  to  pay: 
Held,  to  be  a  reasonable  cause  for  the  creditor  to  believe  that  the  in- 
solvency which  in  fact  existed  did  exist.    In  re  Armstrong,  16  B.  R.  275. 

Where  such  creditor  knew  of  other  unsecured  debts  which  the  debtor 
could  not  pay,  and  that  a  large  part  of  the  property  was  common  to  all 
from  which  to  get  their  pay:  Held,  that  he  knew  the  mortgage  wajs  made 
In  fraud  of  the  provisions  of  the  bankruptcy  law.    Ibid. 

A  creditor  may  be  said  to  have  reasonable  cause  to  believe  a  debtor 
was  insolvent,  where  the  fact  of  insolvency  actually  existed,  when  such 
a  state  of  faots  is  brought  to  his  notice  respecting  the  affairs  and  pe- 
cuniary condition  of  his  debtor  as  would  lead  a  prudent  man  to  the  con- 
clusion that  the  debtor  is  unable  to  meet  his  obligations  as  they  mature 
In  ordinary  course  of  his  business.  (This  was  under  definition  of  in- 
solvency In  law  of  1867.)  Dutcher  v.  Wright,  16  B.  R.  331;  Merchants 
Nat.  Bk.  V.  Cook,  16  B.  R.  392. 

In  calculating  the  time  a  preference  must  stand  In  order  to  be  valid, 
the  day  the  petition  was  filed  must  be  excluded.  Dutcher  v.  Wright,  16 
B.  R.  331. 

Knowledge,  or  reasonable  cause  to  know,  on  part  of  creditor's  agent 
that  the  transaction  was  in  fraud  of  the  bankruptcy  law  Is  same  as  If 
the  creditor  himself  had  participated  therein  with  same  cause  to  believe 
and  aame  knowledge.    Sage,  Jr.,  v.  Wynkoop,  Assignee,  16  B.  R.  363. 
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In  order  to  invalidate  a  security  taken  by  a  creditor  from  an  insolTent 
debtor  It  is  not  sufficient  that  the  creditor  had  some  cause  to  suspect  the 
insolvency  of  the  debtor,  but  he  must  have  such  a  knowledge  of  facts  as 
to  Induce  a  reasonable  belief  thereof.  Grant,  Assignee,  v.  First  Nat.  Bk^ 
17  B.  R.  498. 

r  Where  a  surety  for  a  debtor  in  falling  circumstances  takes  a  transfer 
of  the  debtor's  property,  and  from  the  proceeds  of  the  sale  thereof  pays 
the  debt,  the  assignee  in  bankruptcy  of  the  debtor  can  not  recover  the 
amount  so  paid  from  the  creditors  receiving  it,  where  they  were  withoui 
any  information  as  to  the  source  from  which  it  was  derived,  and  the 
payment  was  made  and  accepted  as  in  discharge  of  the  surety's  obliga- 
tion.    Tyler,  Assignee,  v.  Brock,  17  B.  R.  239. 

Schedules  of  indebtedness  made  by  a  bankrupt  are  not  competent  evi- 
dence to  show  his  insolvency  in  an  action  brought  by  the  assignee  (trus- 
tee) under  this  provision.     Ibid. 

Bankrupt  was  a  druggist,  manufacturer  and  a  stock  speculator,  and 
had  committed  forgery.  The  agent  and  director  of  the  bank,  having  heard 
of  the  forgeries,  demanded  payment  of  his  indebtedness  to  the  bank,  or 
security,  and  compelled  a  transfer  of  his  funds  in  bank.  Held,  that  such 
transfer  was  a  fraudulent  preference  which  might  be  recovered  by  the 
assignee.     West  I'bila.  Bk.  v.  Dickson  et  al..  Assignee,  17  B.  R.  482. 

A  creditor  receiving  a  payment  of  his  debt  from  insolvent  debtor  with- 
out the  consent  of  the  surety  or  indorser,  though  it  is  afterward  avoided 
by  assignee  and  recovenMi  by  him,  thereby  releases  the  surety  or  indorser. 
Northern  Bk.  of  Ky.  v.  Cooke,  18  B.  R.  3(K>. 

Conveyance  by  <a  merchant  to  his  wife  of  a  large  amount  of  property, 
made  at  a  time  when  he  was  heavily  indebted  in  a  losing  business,  and 
presseil  by  his  creditors,  and  when  a  withdrawal  of  this  aiuouut  of 
property  from  his  assets  was  likely  to  prevent  his  meeting  his  obliga- 
tions, can  not  l>e  supported  by  testimony  that  twenty  years  before  his 
wife  had  atlvaueed  him  money,  witliout  security  or  written  obligation. 
imiler  a  siiiii)le  verbal  promise  of  iTpnyment,  which  money  he  had  in- 
vested in  his  own  name  and  used  to  obtain  credit  In  his  business.  In  re 
Antisdel.  IS  H.  U.  2S<). 

Mere  fact  that  tiel)t()r  bought  or  caused  goods  to  be  brought  within 
reach  of  the  execution  a  short  time  i)efore  the  sheriff's  sale,  which  was 
closely  followed  by  proceedings  in  bankruptcy  against  him,  is  not  sutti- 
cient  to  invalidate  tlie  sah'.     Louchheim  v.  Henzey,  18  B.  R.  173. 

A\'here  a  sale  has  been  made  under  two  judgments,  it  is  not  invalidateii 
by  fact  that  the  debtor,  with  a  desire  to  prefer  either  plaintiff,  failed 
to  make  a  defense  which  by  law  he  was  entitled  to  make.     Ibid. 

Where,  after  a  ^'eiieral  assi^rnment  for  creditors  has  been  made,  a  judg- 
ment is  recovered  in  tl»e  ordinary  course  of  practice,  and  without  Ci»l- 
Insion  between  tlie  debtur  and  creditor  for  the  pun>ose  of  giving  priority, 
snch  judnnient  and  levy  nndcr  it  are  gcxxl,  even  as  against  an  assignee 
in  bankruptcy  subsciiucntly  appointed.  Dolson  et  al.  V.  Kerr,  IG  B.  R. 
4U5. 
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The  bankrupts  mortgaged  certain  personal  property  to  S.  to  secure  him 
as  their  indorser,  and  he  assigned  the  mortgage  to  defendant  as  security 
for  a  debt.  The  bankrupts  subsequently,  and  within  four  months  of  the 
commencement  of  proceedings  against  them,  made  a  second  mortgage  to 
one  G.,  the  proceeds  of  which  were  given  to  S.,  w^ho  used  them  to  pay 
off  certain  notes  of  the  bankrupts  which  had  been  Indorsed  by  the  mort- 
gagees In  both  mortgages.  The  equity  of  redemption  was  then  sold  for 
a  certain  sum,  of  which  defendant  received  part  and  G.  the  balance,  and 
both  mortgages  were  released.  The  assignees  having  recovered  Judg- 
ment against  G.  for  the  value  of  the  property  covered  by  his  mortgage, 
and  such  Judgment  having  been  satisfied,  and  an  action  against  G.  for  the 
preference  obtained  by  him  when  the  notes  were  paid  having  been 
settled:  Held,  that  such  proceedings  against  G.  did  not  estop  the  as- 
signees from  maintaining  an  action  against  defendant  to  recover  the 
moneys  received  by  him  under  his  mortgage.  Sessions  v.  Johnson,  17 
B.  R.  64. 

Bankruptcy  act  does  not  forbid  the  creditor  of  an  Insolvent  debtor  to 
take  a  contract  or  covenant  from  any  third  party,  in  consideration  of  for- 
bearance to  Institute  proceedings  in  bankruptcy  against  such  debtor. 
Such  a  transaction  is  not  a  violation  of  the  act  or  of  public  policy,  but 
if  such  creditor  has  received  a  transfer  of  property  from  the  debtor,  hav- 
ing at  the  time  knowledge  or  reasonable  cause  to  believe  the  debtor  to 
be  then  Insolvent,  the  contract  is  without  consideration,  and  there  caa 
be  no  recovery  upon  it.    Ecker  v.  McAllister,  17  B.  R.  42. 

A  bank  purchased  a  quantity  of  its  stock  on  the  market,  and,  not  hav- 
ing the  right  to  hold  it  in  its  own  name,  divided  it  among  some  of  the 
directors.  The  bankrupt  B.,  who  was  one  of  the  directors,  took  some  of 
this  stock  and  gave  his  note  therefor,  the  bank  retaining  the  certificate 
for  him,  although  the  stock  was  transferred  to  him  on  the  books  and 
he  received  dividends  thereon.  On  his  failure,  the  bank  caused  him  to 
transfer  the  stock  to  Its  teller,  but  retained  the  note  as  an  asset.  In 
an  action  by  the  assignee  to  set  aside  the  transfer  as  a  preference;  Held, 
that  the  bank  had  lawfully  no  stock  to  convey,  and  that  B.  was  not  the 
lawful  owner.    Meyers  v.  Valley  Nat.  Bk.,  18  B.  R.  34. 

In  order  to  render  a  -transfer  void,  it  is  not  enough  to  merely  show 
that  the  grantee  knew  that  the  grantor  was  Insolvent.  Campbell  v. 
Waite,  16  B.  R.  93. 

The  day  on  which  the  petition  was  filed  must  be  excluded  in  making 
the  computation  of  the  time  that  a  preference  must  stand  in  order  to  be 
valid.    Dutcher  v.  Wright,  16  A.  L.  J.  100. 

Bules  of  Construction.—  Sections  5128  and  5021  are  very  nearly  related 
to  each  other  in  their  provisions,  and  must  be  construed  together  in  pari 
materia.  Section  5128  in  express  language  applies  equally  to  voluntary 
and  Involuntary  cases.  Therefore  all  the  qualifications  and  conditions 
prescribed  by  section  5128,  not  Inconsistent  with  the  provisions  of  section 
5021,  will  apply  to  proceedings  under  the  latter  section;  and  all  the  quali- 
fications, conditions,  and  prohibitions  of  section  5021,  so  far  as  they  relate 
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to  the  same  class  of  matters  provided  for  by  section  5128v  and  are  not 
inconsistent  with  its  provisions,  will  apply  to  proceedings  under  section 
5128.  In  re  Tonltln  &  Trewartha,  4  B.  R.  52;  s.  c.  1  L.  T.  B.  232;  s.  c.  3 
L.  T.  B.  221;  in  re  Richter's  Estate,  4  B.  R.  221;  s.  a  1  Dillon,  &44;  in  re 
Blaclt  &  Secor,  1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  Wads- 
worth  V.  Tyler,  2  B.  R.  31G;  s.  c.  2  L.  T.  B.  28. 

It  is  the  intention  of  the  bankruptcy  act  to  prevent  all  preferences  by  an 
insolvent  person,  and,  as  far  as  possible,  to  insure  the  equal  distribution 
of  his  property  to  all  his  creditors.  It  differs  in  a  material  point  from 
the  act  of  1841.  By  the  second  section  of  that  act,  to  render  a  transfer 
void  it  must  have  been  made  "  in  contemplation  of  bankruptcy.*'  The 
present  act  only  requires  **  insolvency,  or  contemplation  of  insolvency." 
In  re  Arnold,  2  B.  R.  160;  Haughey  v.  Albin,  2  B.  R.  399;  s.  c.  2  Bond, 
244;  s.  c.  2  L.  T.  B.  47;  Foster  v.  Ilacklej^  &  Sons,  2  B.  R.  406;  s.  c.  2 
L.  T.  B.  8;  s.  c.  1  O.  L.  N.  137;  In  re  Kingsbury  et  al.,  3  B.  R.  318. 

It  Is  as  much  the  policy  of  the  bankruptcy  act  to  uphold  liens  and  trusts 
when  valid,  as  it  is  to  set  them  aside  when  Invalid.  In  re  Wynne,  4 
B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B.  116;  Coggeshall  v.  Potter.  4  B. 
R.  73;  s.  c.  6  B.  R.  10;  s.  c.  1  Holmes,  75. 

What  Facts  Bring  a  Transfer  Within  the  Provisions  of  this  Section.— 
This  section  Is  designed  to  defeat  a  preference  to  a  creditor,  while  the  next 
Is  designed  to  defeat  any  transfer  of  property.  To  make  a  transfer  void, 
the  following  facts  must  concur: 

1st.  The  debtor  making  the  transfer  must  be  Insolvent. 

2d.  If  the  transfer  gives  a  preference,  it  must  have  been  made  with  a 
view  to  give  a  preference  to  the  creditor. 

3d.  In  any  event,  the  person  receiving  the  transfer  must,  at  the  time, 
have  reasonable  cause  to  believe  the  person  making  the  transfer  to  be 
insolvent;  and. 

4tli.  Must  also  know  that  such  transfer  was  in  fraud  of  the  provisions 
of  the  bankruptcy  act. 

r>tli.  And  tlie  payment,  pledge,  assignment,  transfer,  or  conveyance  must 
be  made  within  four  niontlis  before  the  filing  of  the  petition  by  or  against 
the  bankrupt.  Toof  v.  Martin,  6  R  R.  49;  s.  c.  13  Wall.  40;  Foster  v. 
Ilackley  ^:  Sons,  2  l\.  U.  4()(;;  s.  c.  2  L.  T.  B.  S;  s.  c.  1  C.  L.  N.  137;  in  re 
Josiali  I),  linnt,  2  H.  U.  n:U>;  s.  c.  1  C.  L.  N.  169;  Street  v.  Dawson.  4  B. 
H.  207:  s.  c.  1  L.  T.  H.  'MVJ;  llaugliey  v.  Albin,  2  B.  R.  399;  s.  c.  2  Bond, 
244;  s.  c.  2  1.,  T.  B.  47;  Scaininon  v.  Cole,  5  B.  R.  257;  Forbes  v.  Ilowe, 
102  Mass.  4li7;  How  v.  Sarj:ent,  15  N.  II.  115;  Rice  v.  Melendy,  41  Iowa, 

'I'lu'se  tliinirs  must  coiicnr.  Tliey  must  concur  not  only  in  fact  but  in 
tini(».  'I'lie  debtor  must  be  insulvcnt.  or  contemplating  insolvency,  when 
ilie  alleucd  ]»rt<reron(«'  is  Lnvcn.  and  lie  must  then  have  in  view  the  giving 
of  n  i)rcr(  reiK-e.  'I'lu'  unlawriil  view  to  a  i>reference  must  coexist  with  the 
]trt't'(  iciK  i>.  It  is  not  ♦'noiiLdi  that  it  f)re<'edes  or  follows  the  preference. 
(  I.irk  V.  iM'Hii.  {)  II.  II.  VJ:  s.  c.  11  R.  R.  :r.7:  s.  c.  10  Blatch.  204;  s.  c.  21 

Wall.  ::<;o. 
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If  the  debtor  did  not  intend  to  give  a  preference,  and  the  creditor  did 
not  have  reasonable  cause  to  believe  the  debtor  to  be  insolvent,  the  transfer 
la  valid,  although  the  debtor  was  then  insolvent.  Mays  v.  Fritton,  11  B. 
It  229;  B.  c.  20  Wall.  414. 

This  section  does  not  render  a  sale  ipso  facto  void.  Upon  an  issue  of 
title  between  the  assignee  and  vendee,  it  is  incumbent  upon  the  former 
to  first  show  a  sale,  and  a  sale  within  the  time  limited,  and  its  unusual 
character.  In  re  Joslah  D.  Hunt,  2  B.  R.  539;  s.  c.  1  C.  L.  N.  169;  in  re 
Hafer  &  Bros,  (in  re  Beclc),  1  B.  R.  586;  s.  c.  6  Phlla.  474. 

The  proceedings  and  Judgment  on  the  petition  in  involuntary  bankruptcy 
against  an  insolvent  debtor  do  not,  in  any  manner,  affect  or  determine 
any  question  involved  in  a  suit  brought  by  the  assignee  of  that  debtor's 
estate  against  a  preferred  creditor.  In  re  Drummond,  1  B.  R.  231;  s.  c. 
1  L.  T.  B.  7;  in  re  Dibblee  et  al.,  2  B.  R.  617;  s.  e.  3  Ben.  283;  in  re  Schick, 
1  B.  R.  177;  s.  c.  2  Ben.  5;  s.  c.  1  L.  T.  B.  28;  in  re  Dunkle  &  EWesbach, 
7  B.  R;  72;  Lewis  v.  Sloan,  68  N.  C.  557;  Love  v.  Love,  21  Pitts.  L.  J.  101; 
Atkinson  v.  Farmers*  Bank,  Crabbe,  529;  Brooke  v.  Scoggins,  11  B.  R. 
258;  s.  c.  9  Pac.  L.  R.  12. 

A  couveyanoe  may  be  an  act  of  bankruptcy  in  the  grantor,  although 
no  fraudulent  intent  is  known  to  or  participated  in  by  the  grantee.  There 
is  an  important  difference  between  our  statute  and  the  English  law  in 
this  respect.  In  our  system  the  title  of  the  assignee  relates  only  to  the 
filing  of  the  petition,  and  not  to  the  act  of  bankruptcy,  except  when  that 
act  is  the  filing  of  a  voluntary  petition.  It  follows  that  an  adjudication 
does  not,  per  se,  affect  the  title  of  a  purchaser.  In  re  Williams  &  Co., 
3  B.  R.  286;  s.  c.  Lowell,  406;  s.  c.  2  L.  T.  B.  100. 

When  there  is  no  transfer  or  conveyance  from  the  bankrupt  to  the 
holder  of  the  property,  the  assignee  will  derive  no  aid  from  this  clause. 
WInslow  V.  Clark,  47  N.  Y.  261;  s.  c.  2  Lans.  377. 

Act  op  1898,  Ch.  1,  Sec.  1.  ♦  ♦  ♦  Insolvency,  what  is? — (15) 
A  person  shall  be  deemed  insolvent  within  the  provisions  of  this  Act 
whenever  the  aggregate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  concealed,  or  removed,  or 
permitted  to  be  concealed  or  removed,  with  intent  to  defraud,  hinder 
or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  sufl&cienf  in 
amount  to  pay  his  debts. 

Insolvency.—  The  term  Insolvency  is  not  always  used  in  the  same  sense. 
It  is  sometimes  used  to  denote  the  insufficiency  of  the  entire  property 
and  assets  of  an  individual  to  pay  his  debts.  This  is  its  general  and  its 
popular  meaning.  But  it  is  also  used,  in  a  more  restricted  sense,  to 
express  the  liability  of  a  party  to  pay  his  debts  as  they  become  due  in 
the  ordinary  course  of  business.  It  is  in  this  latter  sense  that  the  term  is 
used  when  traders  and  merchants  are  said  to  be  insolvent;  and,  as  applied 
to  them,  it  is  the  sense  intended  by  Congress.    With  reference  to  other 
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persons  not  engaged  in  trade  or  commerce,  the  term  may,  perhaps,  have 
a  less  restricting  meaning.  The  bankruptcy  act  does  not  define  what  shall 
constitute  insolvency,  or  the  evidence  of  insolvency'  in  every  ease,  Toof 
V.  Martin,  6  B.  R.  49;  s.  c.  4  B.  K.  488;  s.  c.  13  Wall.  40;  e.  a  1  Dillon, 
203. 

Insolvency,  as  used  in  the  bankruptcy  act,  does  not  mean  an  absolute 
inability  to  pay  one's  debts,  at  a  future  time,  upon  a  settlement  and 
winding  up  of  all  a  trader's  concerns;  but  a  trader  may  be  said  to  be 
in  insolvent  circumstances  when  he  is  not  in  a  condition  to  pay  his  debts 
in  the  ordinary  course  of  business,  as  persons  carrjing  on  trade  usually 
do.  Sawyer  v.  Tun)in,  5  B.  U.  38J);  s.  c.  13  B.  li.  271;  s.  c.  91  U.  S.  114; 
s.  c.  1  Holmes,  251;  Merchants'  National  Bank  of  Hastings  v.  Truax,  1 
B.  R.  545;  s.  c.  1  L.  T.  B.  73;  in  re  (iay,  2  B.  R.  358;  s.  e.  1  L.  T.  B.  73; 
In  re  J.  B.  Wriglit,  2  B.  U.  400;  Wadsworth  v.  Tyler,  2  B.  R.  31G;  s.  o. 
2  L.  T.  B.  28;  (iraliam  v.  Stark,  3  B.  R.  357;  s.  c.  3  Ben.  520;  Scammon 
V.  Cole,  3  B.  R.  tilKS;  s.  c.  2  L.  T.  B.  103;  Rison  v.  Knapp,  4  B.  R.  340; 
s.  c.  1  Dillon,  18(5;  Auou.,  1  I'ac.  L.  R.  173;  in  re  Forsyth  &  Murtha,  7 
B.  R.  174;  In  re  Walton,  1  Deady,  442;  Wager  v.  Hall,  5  B.  R.  181;  s.  c.  3 
Biss.  28;  s.  c.  10  Wall.  584;  Webb  v.  Sachs,  15  B.  R.  108;  s.  c.  9  C.  L.  N. 
150;  s.  c.  13  rac.  L.  I{.  28;  Piatt  v.  Stewart,  13  Blatch.  481;  Stanley  v. 
Sutherland,  10  A.  L.  Reg.  298. 

So  far  as  a  case  depends  upon  proof  that  a  debtor  was  insolvent  in  fact 
at  the  time  of  giving  a  preference.  It  Is  not  enough  to  show  that  there 
was  danger  of  insolvency  as  a  coming  result.  Reals  v.  Quinn,  101  Mass. 
202. 

IVrhaps  no  precise  rule  can  be  laid  down  which  will  be  applicable  to  all 
cases,  inasmuch  as  tlie  determination  of  each  case  rests  largely  uix)n  its 
own  peculiar  facts.  It  is  generally  held  by  the  bankruptcy  courts  that 
a  trader  Avho  is  nut  able  to  pay  all  his  debts  in  the  usual  and  ordinary 
course  of  business,  as  persons  carrying  on  trade  usually  do.  is  insolvent 
within  the  meaning  of  the  bankruptcy  law,  and  there  is  no  better  genenil 
rule*  to  govern  courts  when  they  are  considering  the  facts  of  a  case.  It 
is  neither  too  broad  nor  too  narrow;  while  it  would  be  quite  too  narrow 
and  restricted  to  liold  that  failure  to  pay  some  one  debt  when  due  is  evi- 
dence of  insolvency  in  all  rases  under  the  act.  Whether  a  single  instance 
of  nonpayment  of  a  debt  at  maturity  would  be  evidence  in  a  given  case 
of  insolvency  depends  somewhat  upon  the  magnitude  of  the  debt,  the  lo- 
cality of  tlie  del)t(»r.  and  wlint  is  the  ordinary  course  of  business  and  cus- 
tom, in  th;it  respect,  of  the  locality  where  the  debtor  resides,  and  upon 
sucli  nihi'r  facts  and  circumstances  as  will  bear  upon  the  question  of 
insolvency.  A  dilTereni  course  woul<l  igntjre  the  usage  and  course  of 
Imsincss  rccounizcd  between  I  lie  delMor  and  creditor  class  in  that  par- 
ticuljir  locality,  and  would  present  tlie  spectacle  of  the  mercantile  class 
sn\  iiiu"  ilic  trader  is  solvent,  Miid  the  <'ourts  saying  he  is  insolvent;  whereas 
the  comis.  uixiii  such  «niestiniis.  sliould  adopt  the  mercantile  usage  as  the 
rule  (it'  ilicisinii.  'i'he  (iiicsTidU  is  whether  the  debtor  or  trader  is  able  To 
l».'iy  ills  debts  ill  the  ordinary  c(mrse.  as  persons  carrying  on  trade  there 
usually  do.     Hence  it   may   ije.  and  undoubtedly  is.   time  that  insolvency 
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In  commercial  centers  Is  not  insolvency  in  small  country  towns.  In  the 
former  places,  if  the  debtor's  paper  is  dishonoredt  his  credit  is  gone,  and 
he  is  prima  facie  insolvent;  whereas,  in  the  latter  localities,  it  is  not  so. 
Insolvency  is  a  fact,  and  not  a  matter  of  definition  or  rule  of  law;  and 
wl  at  is  evidence  of  Insolvency  in  London  or  Paris,  or  New  York,  is  not 
evidence  of  insolvency  everywhere.  Driggs  v.  Moore,  Poote  &  Co.,  3 
B.  R.  002;  s.  c.  1  Abb.  C.  C.  440;  Wager  v.  Hall,  5  B.  11.  181;  s.  c.  3  Bias. 
28:  s.  c.  16  Wall.  58i;  Ixikin  v.  First  Xafl.  Bank,  15  B.  R.  476;  s.  c.  13 
Blatch.  83. 

A  debtor  is  legally  insolvent  when  he  has  not  sufficient  property  sub- 
ject to  execution  to  pay  all  his  debts  if  sold  under  legal  process,  and  com- 
mercially insolvent  when  he  has  not  the  means  to  pay  off  and  discharge 
his  commercial  obligations  as  they  become  due  in  the  ordinary  course  of 
business.  Harrison  v.  McLaren,  10  B.  R  244;  Smith  y.  McLean,  10  B. 
R.  200. 

Although  there  may  be  outstanding  claims  against  a  person  which  he 
has  not  the  money  In  hand  wherewith  to  pay,  yet  he  can  not  be  declared  in- 
solvent when,  on  the  other  hand,  it  dpes  not  appear  that  any  of  these  were 
then  due  under  the  arrangements  and  understanding  between  him  and  his 
creditors,  while  it  does  appear  that  all  the  property  and  effects,  in  pro- 
curing which  these  debts  have  been  contracted,  and  some  $5,000  of  his  own 
earnings  which  had  been  expended,  are  still  in  his  possession,  uninjured 
and  undecayed;  that  his  health  is  as  vigorous,  his  skill  as  unquestioned, 
his  character  as  untarnished,  his  credit  as  good,  his  friends  as  numerous 
and  zealous,  and,  finally,  the  business  enterprise  In  which  he  has  Just 
engaged  as  promising,  in  prospect u,  as  ever  before.  Goggeshall  v.  Potter, 
4  B.  R.  73;  s.  c.  6  B.  R.  10;  s.  c,  1  Holmes,  75. 

A  merchant  having  no  property  but  his  stock  in  trade,  who,  when  pressed 
for  a  debt  admitted  to  be  Just,  gives  as  a  reason,  that  he  is  unable  to  pay  it, 
and  suffers  judgment  to  be  rendered  against  him,  is  insolvent  within  any 
accepted  or  sound  definition  of  that  term  as  used  in  the  bankruptcy  act, 
although  the  stock  in  trade  may,  at  cost  price  or  cash  value,  could  it  be 
sold  for  what  it  is  worth,  equal  or  exceed  the  trader's  liabilities.  Wilson 
V.  City  Bank,  5  B.  R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall. 
473. 

The  commission  of  an  act  of  bankruptcy  Is  considered  as  a  test  of  in- 
solvency, showing  conclusively  the  inability  of  the  debtor  to  pay  his  debts 
or  carry  on  his  trade.    Shawhan  v.  Wherritt,  7  How.  027. 

Suspension  of  commercial  paper  for  more  than  fourteen  days.  Is,  of  itself. 
In  the  case  of  a  merchant,  proof  of  Insolvency.  Wilson  v.  City  Bank,  5  B. 
R.  270;  8.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473. 

The  statute  does  not  require  that  the  debtor  should  know  that  he  Is  in- 
solvent at  the  time  of  making  the  transfer  to  invalidate  the  transaction.  It 
only  requires  the  existence  of  the  fact  of  insolvency  to  bring  it  within  the 
scope  of  this 'Section,  if  the  other  elements  contemplated  by  the  statute  to 
render  the  transaction  a  nullity  coexist.  Haughey  v.  Albin.  2  B.  R.  390; 
B.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B.  47;  Rison  v.  Knapp.  4  B.  R.  349;  s.  c.  1 
Dillon,  186;  Wager  v.  Hall,  5  B.  R.  181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  5S1; 
in  re  Clark  &  Daughtrey,  10  B.  R.  21. 
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The  fact  that  a  paper  secured  by  a  deed  of  trust  is  permitted  to  remain 
past  due  for  a  length  of  time,  indicates  either  a  virtual  renewal  of  the  loan 
or  consent  given,  and  does  not,  therefore,  necessarily  subject  the  debtor 
to  the  penalties  of  the  act.  Tiffany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49; 
B.  c.  1  Dillon,  1(U;  ^^   a  15  Wall.  410. 

A  bank  suspending  payment,  and  closing  its  doors  against  its  creditors, 
makes  to  the  world  a  proclamation  of  its  insolvency.  MarkSon  v.  Hobson, 
2  Dillon,  327. 

When  a  composition  agreement  contains  a  provision  that  it  is  not  t»  be 
binding  on  any  one  unless  it  shall  be  agreed  to  and  signed  by  all  of  the 
creditors,  it  is  not  binding  on  any  of  the  creditors  unless  all  accept  it,  and 
will  not  relieve  the  debtor  from  insolvency.  Kinzing  v.  Bartholew,  1 
Dillon,  155. 

In  estimating  the  liabilities  of  the  bankrupt,  the  mere  fact  that  some  of 
them  have  been  merged  in  judgments  since  the  transfer  will  not  affect  the 
validity  of  the  transfer,  for  the  judgment  is  neither  a  payment  nor  satis- 
faction of  tlie  debt.    Bun>ce  v.  Nat'l.  Bank,  9  B.  R.  314;  s.  c.  5  Biss.  41X5. 

Contemplation  is  not  used  in  the  sense  of  meditation  merely.  It  refers  to 
the  condition  of  a  debtor  wlio  knows  lie  will  not  be  able  to  pay  his  debts  as 
they  become  due,  or  who  dovs  not  expect  or  intend  to  do  so.  Paige  v. 
Loriug,  1  Holmes,  275. 

But  little  relianee  can  be  placed  by  tlie  court  upon  the  statement  of  the 
bankrupt  that,  at  tlie  time  of  the  transfer,  he  had  no  reason  to  believe  him- 
self insolvent,  for  he  may  not  be  aware  of  the  legal  dettnition  of  insolvency, 
(iniliam  v.  Stark.  :\  B,  K.  .'557:  s.  c.  3  Ben.  520;  Scammon  v.  Cole,  3  B.  R. 
;m'{;  s.  e.  2  L.  T.  B.  lo:>,;  Warren  v.  Tenth  Nat'l.  Bank,  7  B.  R.  481:  s.  e. 
10  Blateh.  403. 

Tlie  question  wliethor  or  not  the  preference  was  made  at  a  time  when  th»? 
bankrupt  was  insolvent,  should  be  sul)initted  to  the  jurj'.  Pierce  v.  Evans, 
(il  renn.  415. 

If  the  cpiantity  and  value  of  the  bankrupt's  assets  did  not  materially 
(liniinish  from  ilie  time  of  the  transfer  till  the  commencement  of  the  pro- 
<-('e(lin;rs  in  l>Mnkrup(cy.  I  he  Jury  may  lind  that  he  was  insolvent  when  ue 
made  the  iransf.u-.  Clarion  Bank  v,  Jones,  11  B.  K.  3S1;  s.  c.  21  Wall.  325; 
s.  c.  2  A.  L.  T.  (N.  S.)  l:i5. 

The  banknipt  may  l»c  asked  Avhctln'r  on  the  day  of  the  transfer  he 
bclicvcMl  iiimscir  insolvent.     Otis  v.  TIadlcy,  112  Mass.  100. 

l^vidcncc  of  the  amount  of  property  in  the  possession  of  the  bankrui»t 
within  a  few  days  after  the  transfer  is  admissible.     Ibid. 

^'.^■i^]<'ln•e  <M'  tin'  ^^eiioi-Ml  siL;niti<ation  of  the  word  "insolvent"  in  the 
l»la(e  wlicre  tin-  t lans.'Mt ion  occurred  is  not  eoinpeteiit.  Stanley  v.  Sutlier- 
L'liid.  ]i\  A.  L.  lic.ir.  'Jits. 

SiaiciiK  nis  m.Hle  hy  i]ic  bjuikriipt  in  reirard  to  his  condition  at  tht»  time 
of  ut'ttiim-  the  ininicy  are  not  adniissihh'  in  favor  of  the  defendant,  Go«kI- 
ri.Ii  V.  Wilsnii.   1  1   \\.  K.  ."..V»:  s.  e.  110  Mass.  42i». 

Liniitatinn  as  to  Time.  'I'lie  acts  mentione(l  in  this  section  are  in^t  such 
as  w  (■!■•  tniliiihif  II  l>y  lin*  <'oiiiiii(in  law  (tr  i^enerally  by  the  statutes  of  the 
Siairs.     .\<.r  ;i!('  iljfv  a<-is  wiiicli,  in  their  essential  nature,  are  immoral  c^r 
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dishonest.  Although  a  preference  of  creditors  of  an  Insolvent  may  some- 
times be  unjust  to  other  creditors,  it  is  not  morally  wrong.  But  the 
framers  of  the  bankruptcy  act  were  about  to  prepare  a  system  of  law,  the 
main  feature  of  which  was  to  provide  for  the  distribution  of  the  property 
of  an  insolvent  debtor  among  his  creditors,  and  they  adopted,  wisely,  as 
the  general  and  prevailing  rule  of  distribution,  equality  among  the  cred- 
itors. But  they  found  that  the  general  principle  could  not,  without  hard- 
ship, be  made  of  universal  application.  When  a  creditor  had  obtained,  by 
fair  means,  a  lien  upon  any  property  of  the  bankrupt,  that  lien  ought  to  be 
respected.  If  he  had  so  obtained  payment  of  the  whole  or  a  part  of  his 
debt,  the  payment  ought  to  stand.  These  exceptions  to  the  general  rule 
of  distribution  were,  however,  liable  to  be  abused,  and  might  be  used  to 
defeat  the  purpose  of  the  bankruptcy  law.  (Congress,  therefore,  adopted  a 
conventional  rule  to  determine  the  validity  of  preferences.  In  all  cases 
where  an  insolvent  pays  or  secures  a  creditor  to  the  exclusion  of  others, 
and  that  creditor  is  aware  that  it  is  so  when  he  receives  the  preference, 
he  must  run  the  risk  of  the  debtor*s  continuance  in  business  for  four 
months.  If  the  law  which  requires  equal  distribution  is  not  called  into  ac- 
tion for  four  months,  the  transaction,  being  otherwise  honest,  will  stand; 
but  if,  by  the  debtor  himself,  or  by  any  of  his  creditors,  the  law  is  Invoked 
within  four  months,  the  transaction  will  not  stand,  but  the  money  or  prop- 
eity  received  by  the  party  becomes  a  part  of  the  common  fund  for  dis- 
tribution.   Bean  v.  Brookmiie  et  al.,  4  B.  R.  196;  s.  c.  1  Dillon,  24. 

After  the  lapse  of  four  months,  the  preferences  -*  simple  preferences  — 
which  an  insolvent  debtor  may  have  made,  are  to  be  held  valid  as  against 
all  the  world,  so  far  as  the  preferred  creditor  is  concerned.  In  this  respect 
there  is  no  difference  between  cases  of  voluntary  and  cases  of  involuntary 
bankruptcy.  Coggeshall  v.  Potter,  4  B.  R.  73;  s.  c.  6  B.  R.  101;  s.  c.  1 
Holmes,  75;  in  re  Wynne,  4  B.  R.  23;  s.  c.  Chase,  227;  s.  c.  2  L.  T.  B. 
116;  in  re  Price  Fuller,  4  B.  R.  115;  s.  c.  1  Saw.  243;  Bean  v.  Brookmire, 
4  B.  R.  196;  s.  c.  1  Dillon,  24;  in  re  Butler.  4  B.  R.  303;  s.  c.  Lowell,  506; 
Maurer  v.  Frantz,  4  B.  R  431;  s.  c.  8  Phila.  505;  Hubbard  v.  Allaire 
Works,  4  B.  R.  623;  s.  c.  7  Blatch.  2S4;  Hall  v.  Hayner,  3  C.  L.  N.  402; 
Collins  V.  Gray,  4  B.  R.  631;  s.  c.  8  Blatch.  483;  Israel  v.  Ayer,  2  Rich.  (N. 
S.)  244:  Hlslop  v.  Hoover,  68  N.  C.  141;  in  re  G.  H.  Lane  &  Oo.,  10  B.  R 
135;  Sidener  v.  Kller,  4  Biss.  391;  Dennet  v.  Mitchell,  6  Law  Rep.  16;  s.  c. 
1  N.  Y.  Leg.  Obs.  356;  Shearman  v.  Bingham,  1  Holmes,  272. 

The  assignee  may  have  a  preference  set  aside  which  was  given  by  the 
directors  of  an  Insolvent  corporation  to  a  firm  of  which  a  director  was  a 
member,  although  it  was  given  more  than  four  months  before  the  com- 
mencement of  the  proceedings  in  bankruptcy.  Bradley  v.  Farwell,  1 
Holmes,  433. 

A  deed  of  trust  executed  prior  to,  but  recorded  within  the  period  of 
four  months  before  the  commencement  of  proceedings  in  bankruptcy,  is 
valid.  Although  It  did  not  take  effect  until  the  time  of  record  as  against 
creditors,  It  Is  not  for  that  reason  void.  The  recording  of  the  deed  was 
not  the  act  of  the  bankl-npt  The  deed,  as  against  him,  was  operative 
from  its  date.    It  was  then  that  all  his  interest  in  the  property  described 
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in  It  became  vested  by  way  of  security  in  the  grantee.  It  was  then  that 
he  delivered  the  deed  and  parted  with  all  control  of  it.  If  the  beneficiary 
was  satlstied  with  the  security  afforded  by  the  deed  unrecorded,  there  was 
neither  necessity  nor  obligation  to  record  it  To  record  it  was  only  neces- 
sary to  make  it  a  valid  security  against  other  cTeditors;  and  it  was  not 
for  the  bankrupt  but  for  the  creditor  secured,  to  determine  whether  it 
should  be  recorded  or  not.  The  delivery  of  it  for  record  was  In  no  sense 
his  act,  but  theira.  The  preference  which  the  law  condemns  is  a  prefer- 
ence made  within  the  llmiteil  time  by  the  bankrupt,  and  not  a  priority 
lawfully  gained  by  a  oredltor;  and  the  preference  gained  by  the  record 
was  not  a  preference  made  by  the  bankrupt.  Moreover,  the  law  which 
makes  dee<ls  of  trust  void  *'  until  and  except  from  "  the  time  of  record 
clearly  makes  them  valid  from  that  time.  In  re  Wynne,  4  B.  R,  23;  s.  c, 
Chase,  227;  s.  c.  2  L.  T.  B.  IKi;  Seaver  v.  Spink,  8  B.  R,  218;  B.  c.  65  111. 
441;  Ciagln  v.  Cannkhael,  11  B.  IL  511;  s.  c.  2  Dillon,  519;  Folsom  v.  Cle- 
meuce,  111  Mass.  273. 

A  deed  made  and  delivered  before,  but  acknowledged  within  four 
months  prior  to  the  commencement  of  proceedings  in  bankruptcy,  is  valid 
when  it  Is  valid  under  the  State  laws  without  an  acknowledgment  after  it 
is  recorded.  Seaver  v.  Spink,  8  B.  R  218;  s.  c.  65  111.  441;  Gibson  v.  Wanlen, 
14  Wall.  244. 

If  a  deed  is  sealed  and  doliveretl  on  one  day,  and  acknowledged  ott  a 
siibseiiueut  day,  the  time  begins  to  run  from  the  day  of  the  delivery,  and 
not  from  the  time  of  the  acknowledgment  Wood  v.  Owings,  1  Cranch, 
230. 

If  an  insolvent  debtor  conveys  property  to  a  creditor  to  hold  in  trust 
for  such  uses  as  shall  be  designatcnl  before  a  certain  time  in  any  com- 
position between  the  debtor  and  t!ie  other  crwlitors.  but  if  no  comi>osi- 
tion  is  made  before  thnt  time,  then  absolutely  to  his  own  use.  whereby 
the  debt  is  to  be  dis(hMry:ed,  the  liiidtntion  runs  only  from  the  time  so 
stipulated  if  no  coinpositinn  is  made.     Haskill  v.  Frye.  14  B.  R.  525. 

The  ratificatiuii  l)y  one  <ff  the  unauthorized  act  of  another  operates  upon 
the  act  rn1iii»>d  precisely  as  thou^'h  authority  to  do  the  act  had  been 
previously  ^nven.  except  where  the  ri^'hts  of  third  parties  have  intei-ventHl 
between  the  act  and  tlic  ml ili<-ation.  If  the  depositary  of  a  lK)nd  api>ro- 
priates  it  to  his  <iwn  use,  and  substitutes  other  property  in  its  place, 
with(»ut  the  authority  ot"  the  liailtn'.  tin*  latter  may  ratify  the  act,  althon^rh 
(ln^  l»ail(M'  is  insolvent  at  tlie  time  of  tlie  ratitication.  The  ratification 
will  be  of  tlie  wli<»le  lransM<-t Ion.  tiilien  toi^ether,  of  the  appropnation  and 
sniistitution  —  not  a  ]iart  wiiliont  ilie  rest  —  not  of  the  appropriation  with 
out  tlie  sni.stitntion.     Conk  v.  'l"ullis.  \)  li.  II.  A:\:^:  s.  e.  18  Wall.  3.S2. 

If  the  dehtoi",  Aviiliont  ihe  ivnnwlcMlu't'  of  ilie  creditor,  places  »he  ani<nmr 
of  the  debt  in  banl;.  :mii]  tai^es  a  c<'riilicale  therefcn*  in  the  name  of  tlie 
<i-e(liii»r.  tlx'  i-.'ii  iric.-itj.in  liy  Ilie  rreiliinr  will  not  n^late  back  to  the  time 
<'f  !lie  (l('i)(.--it.  if  lie  i<  infoniieil  of  iln'  debtor's  insolvency  and  of  the  de- 
]Ki-^Ii  :ii  i!ir  <;iine  IJnie,  f.ii*  the  rlulits  of  other  creditors  intervene  as  s^ion 
a^-'  tlie  iiniice  i>.  uivrn.     Str;iin  v.  (JiMirdin.  11  R.  *ll.  l."»n:  s.  e.  2  Woods,  '"s*'. 

If  tin'  iiresideijt  n]^  a  cnriwiralion  executes  a  <leed  without  authority,  the 
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time  will  run  from  the  ratification,  and  not  from  the  date  of  the  deed, 
for  Xh3  law  will  not  feign  a  fiction  to  make  valid  an  Invalid  act,  and  the 
act  of  ratification  to  relate  must  talte  place  at  a  time  and  under  circum- 
stances when  the  ratifying  party  may  himself  lawfully  do  the  act  which 
he  ratifies.    In  re  Kansas  City  Manuf.  Co.,  9  B.  R.  76. 

If  the  creditor  ha«  previously  agreed  to  receive  grain  in  payment  of  his 
debt,  the  transfer  dates  from  the  time  when  the  warehouse  receipt  is 
mailed  to  him.    Broolte  v.  Scoggins,  11  B.  R.  258;  s.  c.  9  I*ac.  L.  R.  12. 

If  the  creditor  has  not  previously  agreed  to  receive  grain  in  payment  of 
his  debt,  the  transfer  dates  from  the  time  when  the  receipt  sent  by  mall 
is  received  and  accepted  by  him.    Ibid. 

A  preference  given  by  a  firm,  of  which  only  one  member  subsequently 
goes  into  bankruptcy,  can  no-t  be  avoided  by  the  assignee  of  the  bankrupt 
partner.  The  preference  is  not  void  unless  given  within  the  prescribed 
time  before  the  commencement  of  proceedings  in  bankruptcy;  and,  being 
a  joint  act,  the  bankruptcy  of  both  members  must  follow  within  the  speci- 
fied period,  or  the  preference  becomes  merely  the  payment  of  a  Just  debt. 
Forsalth  v.  Merritt  et  aL.  3  B.  R.  48;  s.  c.  Lowell,  336;  s.  c.  1  L.  T.  B.  168; 
in  re  T.  S.  Shepard,  3  B.  R.  172;  s.  c.  3  Ben.  347. 

If  the  surviving  partners  are  put  into  bankruptcy  without  the  firm's 
being  declared  bankrupt  the  assignee  can  not  set  aside  a  preference  made 
by  the  firm.    Withrow  v.  Fowler,  7  B.  R.  339;  s.  c.  5  Pac.  L.  R.  102. 

If  four  months  elapse  after  the  giving  of  a  firm  note  by  a  partner 
to  pay  a  separate  debt,  before  tJtie  bankruptcy  of  the  firm,  but  less  than 
four  months  before  the  bankruptcy  of  the  partner,  the  transfer  is  valid. 
In  re  G.  H.  Lane  &  Co.,  10  B.  R.  135. 

Intent  to  Prefer.—  The  present  bankruptcy  act  avoids  a  sale  made  with  a 
view  to  give  a  preference,  if  the  debtor  at  the  time  be  in  fact  insolvent, 
although  he  may  not  contemplate  bankruptcy.  Under  this  statute  the 
phrase  **  with  a  view  to  give  a  preference,"  must  be  construed  so  as  to 
include  an  intent  to  give  one  creditor  any  advantage  over  others  in  respect 
to  payment  or  security  of  his  debt.  Forbes  v.  Howe,  102  Mass.  427;  in  re 
George  &  Proctor,  Lowell,  409. 

Every  one  is  presumed  to  intend  what  are  the  necessary  and  unavoidable 
consequences  of  his  acts.  Haughey  v.  Albin,  2  B.  R.  399;  s.  c.  2  Bond,  244; 
8.  c.  2  L.  T.  B.  47;  Foster  v.  Hackley  &  Sons,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8; 
8.  c.  1  C.  L.  N.  137;  Ahl  et  al.  v.  Thorner,  3  B.  R.  118;  s.  c.  2  Bopd,  287;  s.  c. 
1  L.  T.  B.  129;  Brock  v.  Terrell,  2  B.  R.  643;  Sawyer  v.  Turpln,  5  B.  R.  339; 
s.  c.  13  B.  R.  271;  s.  c.  1  Holmes,  251;  s.  c.  91  U.  S.  114;  in  re  Forsyth  & 
Murtha,  7  B.  R.  174;  in  re  George  &  Proctor,  Lowell,  409;  Arnold  v.  May- 
nard,  2  Story,  349;  Morse  v.  Godfrey.  3  Story,  3(54;  Everett  v.  Stone,  3 
Story.  440;  Peckham  v.  Burrows,  3  Story,  544;  Dennet  v.  Mitchell,  1  N.  Y. 
Log.  Obs.  356;  s.  c.  6  Iaw  Rep.  16;  Webb  v.  Sachs,  15  B.  R.  108;  s.  c.  13 
Pac.  L.  R.  28;  s.  c.  9  C.  L.  N.  156.    Vide  Jones  v.  Howland,  49  Mass,  377. 

Every  man  is  presumed  to  know  the  law,  and  he  is  lx)und  to  know  what 
are  the  legal  results  of  his  acts.  Ills  mere  private  intention  can  not  over- 
come the  legal  intention  and  purport  of  his  acts.  Arnold  v.  Maynard,  2 
Story,  349;  Morse  v.  Godfrey,  3  Story,  364. 
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When  a  debtor  Is  insolTent  and  knows  it,  any  payment  then  made  by 
him  to  a  creditor  in  full  must  be  made  with  intent  to  prefer.  Driggs  v. 
Moore,  Foote  &  Co.,  3  B.  R.  602;  s.  c.  1  Abb.  C.  C.  440;  Rison  v.  Knapp, 
4  B.  R.  340;  8.  c.  1  Dillon,  18(5;  in  re  Gregg.  4  B.  R.  450. 

The  intentions  of  parties  are  to  be  Judged  by  the  legal  effect  of  their 
acts.  Samson  v.  Burton.  4  B.  R.  1;  s.  c.  5  Ben.  325;  Traders*  National  Bank 
V.  Campbell,  3  B.  R  498;  s.  c.  (5  B.  R  353;  s.  c.  2  Bies.  423;  s.  e.  14  WalL  87. 

The  intent  to  prefer  may  be  Inferred  from  the  fact  of  preference.  Rison 
V.  Knapp,  4  B.  R.  340;  s.  e.  1  Dillon,  186. 

It  is  not  necessary  that  there  should  be  an  actual  intent  in  the  mind  of 
the  debtor.  The  intent  may  be  inferred  from  circumstancea.  Linknian  v. 
Wilcox,  1  Dillon,  161;  Giddings  v.  Dodd.  4  B.  R  657;  s.  c.  1  Dillon,  115. 

The  intent  with  which  an  act  Is  done  is  not  ordinarily  a  matter  of  direct 
evidence,  but  of  inference  from  the  act  and  the  surrounding  circumstances. 
In  re  (Jeorge  &  I*i*octor,  I^well,  400. 

Motive  and  intent  are  not  identical.    An  intent  often  exists  where  motive 

is  wholly  wanting  and  iudiflference  exists.     Warren  v.  Tenth  Nat'l.  Bank. 

7  B.  R  481;  s.  c.  10  Blatch.  403;  Webb  v.  Sachs.  15  B.  R.  168;  s.  c.  13  Pac. 

L.  R.  28;  s.  c.  0  C.  h.  N.  156. 

« 

It  is  a  j^cueral  priuciple  that  every  one  must  be  presumed  to  intend  the 
nectssary  ooiiscqiiencos  of  liis  acts.  Tlie  transfer  in  any  case  by  a  debtor 
of  a  large  i)orti()n  uf  his  property,  wliile  he  is  insolvent,  to  one  creditor, 
witliout  malving  provision  for  an  equal  distribution  of  its  proceetis  to  all 
his  creditors,  necessarily  operates  as  a  preference  to  liim,  and  must  be 
taken  as  conclusive  evidence  that  a  preference  was  intended,  unles^j  the 
(lel)tor  can  show  tliat  lie  was  at  the  time  ignorant  of  his  insolvency,  and 
that  his  affairs  were  sueh  that  he  could  reasonably  expect  to  pay  all  his 
(lehls.  The  l)in*den  of  pmol*  is  upon  him  in  sucli  case,  and' not  upon  the 
assignee.  Toof  v.  Martin.  ({  U.  R.  40;  s.  c.  4  B.  R.  488;  s.  c.  1  Dillon.  20o; 
s.  c.  13  Wall.  40. 

The  ^ii'iieral  Uiinl  proposition  is  true  that,  where  a  person  does  a  positive 
aet  tlie  coHscqiirnces  of  whicli  he  knows  beforehand,  he  must  be  held  to 
intend  ih<'M'  <nns<Min4'ii<vs.  Rut  it  can  not  be  inferred  that  a  man  intends, 
in  the  sense  of  desii'ln^',  promoting,  or  procuring,  a  result  of  other  persons' 
nets  when  he  euntrilMiti's  nothing  to  their  success  or  completion,  and  is 
under  no  Ic^mI  or  moral  oMi^ation  to  hinder  or  prevent  them.  Wilson  v. 
City  I^ank,  ."»  R.  U.  lITo;  s.  <•.  t>  R.  II.  07;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  47::. 

If  the  intent  of  the  del»tor  is  to  give  a  lepil  (piality  to  a  transaction,  it 
mii^t  he  Mil  intent  Mcfouijinnyinu*  ;in  aet  doni*  by  himself  iiiu\  not  an  intent 
er  piirpnse  .•Mi>iim  in  Ins  mind  afterward,  while  third  persons  are  actiui;. 
^^  In  re  a  JudL'inrnt  i'^  (il»t:iini'd  liy  means  of  a  power  of  attorney,  tlie 
in<|niry  ;is  to  bis  intent  iiinst  lie  linnted  to  the  time  when  he  executed  the 
pdwcr.     l'.nekin::h;ini  v.  M(  Le;in.   1:;  How.  l.~>l:  s.  c.  .S  McLean,  ls.j. 

S.'iiit'  ii.iynicnts  m.'iy  i-e  iiirfcreiK-es  tlionirli  made  in  what  sinMn**  to  he 
thf  <ti<iin:iry  «Mni-<e  <ir  Inisini-^^,  ;ind  otliers  may  not  be  thouirh  made  our 
nf  it.  It  i^  .-I  .pieviinn  <>r  inii'iiT  in  e.M<-li  <-ase.  The  mode  in  which  pay- 
niiin^  :iri'  n::i.le  i<  n<n:illy  iniiM.rtnnt.  Init  oidy  as  evideuct^  of  intent.    In 
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The  act  doee  not  require  the  debtor  to  know  of  his  insolvency  or  believe 
it  It  treats  of  inaolv^icy  as  a  condition  of  fact,  not  of  belief.  He  can 
not  set  up  his  ignorance  of  that  condition  to  defeat  the  operation  of  this 
section.  He  is  presumed  to  know  and  is  chargeable  with  knowledge  of  it, 
and  neither  ignorance  nor  willful  blindness  will  exonerate  him  from  the 
operation  of  its  provisions.  When  he  is  insolvent  in  fact,  he  is  chargeable 
by  law  with  knowledge  of  such  condition,  and  it  follows  as  a  logical  se- 
quence, that  if  he  pays  or  secures  one  creditor  in  full,  not  having  enough 
to  pay  all,  the  transfer  or  payment  necessarily  operates  as  a  preference, 
and  he  is  held  liable  to  intend  the  natural  and  logical  consequences  of 
his  acts.    Wager  v.  Hall,  5  B.  R.  181;  s.  c.  3  Biss.  28;  s.  c.  16  WaU.  584. 

Every  person  is  presumed  to  know  his  pecuniary  condition.  The  pre- 
sumption, however,  may  be  rebutted,  and  a  person  may  show  that  he  was 
Innocently  mistaken  as  to  his  true  condition,  but  the  burden  is  upon  the 
person  setting  up  such  a  claim.  In  re  S.  P.  Warner,  5  B.  R.  414;  SSedgwick 
T.  Sheffield,  6  Ben.  21. 

The  intent  may  be  inferred  from  the  conduct  of  the  debtor,  and  the  cir- 
cumstances of  the  transaction.  Beattie  v.  Gardner,  4  B.  R.  323;  s.  c.  4 
Ben.  479. 

The  presumption  that  a  man  intends  the  natural  and  probable  conse- 
quences of  his  acts  is  only  one  element  of  proof  to  establish  the  fact  of 
actual  intent    Rice  v.  Grafton,  13  B.  R.  209;  s.  c.  117  Mass.  22a 

The  fact  that  the  information  in  regard  to  the  debtor's  insolvency  came 
from  the  debtor  Is  no  evidence  of  any  wish  or  design  on  his  part  to  give  a 
preference,  or  of  affording  the  creditor  any  facility  for  obtaining  a  Judg- 
ment where  the  information  was  not  given  with  that  view  or  design. 
Britton  v.  Payen,  9  B.  R,  445;  s.  c.  7  Ben.  219. 

It  is  immaterial  whether  other  debts  were  due  and  payable  at  the  time 
when  the  preference  was  given  or  not.  Warren  v.  Tenth  Nat*l.  Bank, 
7  B.  R.  481;  s.  c.  10  Blatch.  493. 

The  inevitable  consequence  of  a  mortgage  upon  a  debtor's  stock  in  trade 
is  to  put  an  end  to  further  credit  to  him  and  break  up  and  terminate  his 
business.  The  natural  and  inevitable  effect  of  thus  incumbering  his  prop- 
erty is  to  give  the  secured  creditors  a  fraudulent  preference.  Graham  v. 
Stark.  3  B.  R.  357;  s.  c.  3  Ben.  520;  Scammon  v.  Oole,  3  B.  R.  393;  s.  c.  2 
L.  T.  B.  103. 

A  mortgage  of  all  the  property  of  a  trader,  or  of  so  much  as  will  make 
him  insolvent,  when  given  for  a  pre-existing  debt  is  such  an  apparent 
preference  that  it  would  be  almost  impossible  to  explain  it  away.  In  re 
McKay  &  Aldus,  7  B.  R.  230;  s.  c.  Lowell,  561. 

When  the  debtor  is  in  point  of  fact  insolvent,  it  will  require  strong  proof 
to  repel  the  legal  presumption  that  payments  made  by  turning  out  and 
transferring  nn  open  account  and  delivering  goods  upon  an  order  in 
favor  of  a  third  party,  and  also  by  delivering  goods  to  be  applied  on  the 
same  order,  not  to  the  third  party,  but  to  tJie  creditor  himself,  and  which 
necessarily  and  obviously  had  the  effect  to  give  a  preference  to  a  creditor, 
were  not  intended  to  have  that  effect.    In  re  Kingsbury  et  al.,  3  B.  R.  318. 
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The  giving  of  a  note  payable  one  day  after  date,  with  a  warrant  to  con- 
fess judgment,  imiwrting  the  right  to  an  execution  without  delay  and  a 
consequent  levy,  afPoi'ds  the  strongest  grounds  for  the  presumption  that 
the  debtor  intended  that  the  ci-editor  should  make  a  levy,  and  thus  obuiin 
a  preference.  Haughey  v.  Albin,  2  B.  U.  399;  a  c.  2  Bond,  244;  s.  c.  2 
1..  T.  B.  47;  in  re  Hafer  &  Bro.  (in  re  Beck),  1  B.  R.  586;  s.  e.  6  Phila.  474; 
Clarion  Bank  v.  Jones,  11  B.  R.  381;  s.  c.  21  Wall.  325;  s.  c.  2  A.  L.  T. 
<N.  S.)  135. 

It  is  to  no  purpose  that  a  man  says,  when  he  is  insolvent  and  signs  a 
note  and  warrant  of  attorney  and  gives  it  to  his  creditor,  the  effect  of 
which  Is  to  eniiblo  the  creditor  to  enter  the  judgment,  issue  execution,  and 
levy  upon  his  property,  that  he  did  not  intend  to  give  a  preference.  Actions 
in  this,  as  in  so  many  other  cases,  speak  louder  than  words,  and  the  ct^n- 
chision  necessarily  follows,  from  such  a  state  of  facts,  that  he  does  in- 
tend to  do  what  is  the  necessary  consequence  of  what  he  does;  or  according; 
to  the  oft-repeated  statement  of  the  books,  a  man  is  supposed  tx>  know 
wliat  is  the  ntnvssary  consequence  of  his  acts.  Traders'  National  Bank  v. 
CaniplH»ll,  3  B.  li.  408;  s.  c.  (J  B.  R.  35,S;  s.  c.  2  Biss.  423;  s.  c.  14  Wall.  ST. 

The  fact  that  the  de!>tor  did  not  consider  that  he  was  giving  a  preferentv 
by  a  judgment  note,  since  he  did  not  l)elieve  that  a  judgment  and  execution 
would  be  available  as  a  preference  over  other  creditors,  does  not  affect  tbo 
case,  for  the  legal  consequence  of  the  note  with  warrant  to  confess  juiij:- 
meiit  was  an  execution,  levy  and  sale  of  the  property  to  the  exclusion  ui 
other  creditors.    In  re  Terry  &  Cleaver,  4  B.  R.  12();  s.  c.  2  Biss.  35<>. 

In  order  to  give  a  struggling  debtor  the  right  to  pay  pressing  debts  or 
suft'er  some  of  his  proi)erty  to  be  levied  on.  he  must  know  that  his  means 
are  ample,  his  assets  sutiicient  to  pay  all  his  debts,  and  his  condition  n<'t 
one  nf  merely  techuieal  insolvency.  Ills  struggle  to  meet  his  debts  must 
not  only  be  honest,  but  made  with  reasonable  ground  for  expecting  a 
siKM-cssfiil  issue.  Hyde  v.  Corrigan.  9  B.  R.  4(M);  s.  c.  7  Pac.  L.  R.  121:  in 
re  ih-i'izi:.  4  B.  R.  4."ir,:  Wager  v.  Hall.  5  B.  R,  ISl;  s.  c.  3  Biss.  28:  s.  o. 

k;  Wnii.  r.st. 

It  dors  not  rebut  the  intent  to  prefer  to  show  that  the  debtor  has  alsj> 
jinoilicr  motive  to  the  proceeding,  namely,  expectation  of  future  benetit 
t<»  liiniselt"  l>y  means  of  future  loans  of  money,  and  being  enabled  thereby 
to  continue  his  Itusiness.     Rison  v.  Knapp,  4  B.  R.  M49:  .s.  c.  1  Dillon,  is*'*. 

A  conveyance  to  stcure  an  extension  of  inde]>tedness  without  any  inten- 
tion to  ^nve  a  i)rer<'rence  is  vjtlid.     Booth  v.  Xeely,  12  B.  R.  3!>S. 

Tlio  t'act  tiiat  tin-  debtor  was  induced  to  give  security  for  debts  pr»^ 
vi«itivly  ciiiiliacicd.  by  tlie  liope  and  expectation  of  thereby  obtainim: 
fnrilicr  credit  and  means  for  the  continue<l  prosecution  of  his  business, 
dnrs  not  iii;d<c  it  any  ilir  less  a  ]ircf'<«rence.  The  fact  that  the  debtor  was 
inlliiciKi'd  by  sninc  mliri'  rouhidcrnt ion  or  in<]uceinent,  beyond  and  asidt* 
riftni  tlic  ]ini-]t(><c  In  sfciiiT'  an  cxi-^iinir  delu.  is  not  such  a  circumstance  as 
will  I'rpc]  ilic  iiit*enn<c  liiat  lie  inJcinlc<l  to  give  his  creditor  a  preference. 
rnrlu-s  V.  How.  b'l   M;.sv.   4-J7. 

It  n  :\y  be  tnif  iliat  tln'  bn;d<rnpi  liopcd  to  work  out.  and  that  one 
n;r;iiis  ii»  tlii<  end  \n;i--  I'i  •iliiniu  time  in  wliich  to  i)ay  his  debts.     But  it   is 
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wholly  untenable  to  say  that  a  trader  who  knows  himself  to  be  InsolTent 
can  mortgage  his  property  to  secure  a  pre-existing  debt  without  entertain- 
ing the  view  that  such  action  is  a  preference.  The  court  must  judge  of 
the  bankrupt's  standing  at  the  time  of  the  transfer,  and,  if  it  appear  that 
his  condition  was  such  that  a  mortgage  must  operate  as  a  preference 
it  can  not  be  declared  that  there  was  no  intention  or  view  to  give  a 
preference  because  there  was  a  possibility  of  his  earning,  in  the  future, 
enough  to  pay  all  his  debts,  and  he  hoped  to  do  so.  It  matters  not  what  was 
his  principal  motive,  if  he  was  actually  insolvent,  and  knew  it,  he  will  not 
be  allowed  to  pledge  all  his  property,  or  any  part  of  it,  to  one  creditor, 
leaving  the  other  creditors  dependent  in  whole  or  in  part,  upon  his  sub- 
sequent good  or  ill  fortune  in  business  enterprises.  This  view  is  in 
harmony  with  the  spirit  and  intention  of  the  bankruptcy  act.  Any  other 
view  renders  its  provisions  as  worthless  as  a  rope  of  sand,  and  opens  a 
door  to  evade  one  of  its  most  salutary  requirements.  Driggs  v.  Moore, 
Foote  &  Co.,  3  B.  R.  602;  s.  c.  1  Abb.  C.  C.  440;  Hyde  v.  Corrigan,  9  B.  R. 
466;  7  Pac.  L.  R,  121. 

The  purpose  of  the  act  being  to  enforce  the  equal  distribution  of  an  in- 
solveiit's  estate,  every  act  of  an  insolvent  that  tends  to  defeat  that  purpose 
should  be  construed  strictly  as  against  him,  and  courts  should  indulge 
every  presumption  that  is  permissible,  according  to  well-settled  rules  of 
law,  to  secure  the  full  benefit  of  the  cardinal  principle  of  the  law.  The 
act  ought  not  to  be  construed  to  prevent  the  exercise  of  a  reasonable  bona 
fide  effort  on  the  part  of  an  energetic  and  hopeful  debtor  struggling,  with 
an  honest  intent  to  pay  all  his  debts;  but  to  allow  every  embarrassed 
debtor  to  go  on  and  sustain  his  acts  because  he  says  he  thought  he  could 
go  through,  and  hold  as  valid  his  payments  and  securities,  would  be  to  de- 
feat altogether  the  objects  and  provisions  of  the  bankruptcy  act  Wager 
V.  Hall,  5  B.  R.  181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584;  in  re  S.  P.  Warner, 
5  B.  R.  414;  Jones  v.  How  land,  49  Mass.  377;  Clark  v.  Iselin,  9  B.  R.  19; 
8.  c.  11  B.  R.  337;  s.  c.  10  Blatch.  204;  s.  c.  21  Wall.  360. 

The  transfer  by  a  debtor  who  is  insolvent  of  his  property  or  a  con- 
siderable portion  of  it,  to  one  creditor  as  a  security  for  a  pre-existing  debt, 
without  making  provision  for  an  equal  distribution  of  its  proceeds  to  all 
his  creditors,  operates  as  a  preference  to  such  transferee,  and  must  be 
taken  as  prima  facie  evidence  that  a  preference  was  intended,  unless  the 
debtor  or  transferee  can  show  that  the  debtor  was,  at  the  time,  ignorant 
of  his  insolvency,  and  that  his  affairs  were  such  that  he  could  reasonably 
expect  to  pay  all  his  debts.  Wager  v.  Hall,  5  B.  R.  181;  s.  e.  3  Biss.  28; 
B.  c.  16  Wall.  584. 

The  question  being  in  each  case  whether  there  is  an  intent  to  prefer, 
there  may  be  many  cases  in  which  the  evidence  of  a  real  and  honest  inten- 
tion not  to  stop  payment  may  make  valid  a  security,  which  is  partly  given 
for  money  previously  advanced,  if  coupled  with  sufficient  present  ad- 
vantages to  the  debtor;  and  there  may  even  be  cases  where  the  purpose 
and  expectation  to  keep  on  are  so  manifest  that  no  intent  to  prefer  can 
be  found,  though  the  insolvency  is  well  known  to  both  parties.  In  re 
McKay  &  Aldus,  7  B.  R«  230;  s.  c.  Lowell,  651. 
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The  mere  omission  by  an  Insolvent  debtor,  when  he  is  sued  for  a  Just 
debt,  to  file  a  petition  In  bankruptcy,  is  not  sufficient  evidence  of  an  intent 
to  prefer  or  defeat  the  operation  of  the  act  Wilson  v.  City  Bank,  5  B.  R. 
270;  8.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall.  473. 

To  make  an  effort  by  dilatory  and  false  pleas  to  delay  a  Judgment  in  a 
State  court,  when  he  is  sued  for  a  Just  debt  and  has  no  defense,  is  a  moral 
wrong  and  fraud  on  the  due  administration  of  the  law.  There  is  no  obligra- 
tion  on  him  to  do  this,  either  in  law  or  in  ethics.  If  the  debtor  neither 
hinders  or  facilitates  a  creditor  in  the  prosecution  of  his  suit,  an  intent  to 
prefer  can  not  be  inferred  from  his  conduct    Ibid. 

There  is  no  legal  or  moral  obligation  upon  an  insolvent,  when  sued  by 
one  creditor  in  ordinary  proceeding  likely  to  end  in  Judgment  and  seizure 
of  property,  to  file  a  petition  in  voluntary  bankruptcy.  The  voluntary 
clause  is  wliolly  voluntary.  No  intimation  is  given  that  the  bankrupt  must 
file  a  petition  under  any  circumstances.    Ibid. 

It  is  wholly  immaterial  wheUier  the  preference  was  voluntary,  or  by 
reason  of  threats  and  coercion.  The  voluntary  or  involuntary  character 
of  the  transaction  is  not  imi>ortaut.  It  is  a  conclusive  presumption  of  the 
English  law  that  a  debtor  who  pays  an  honest  debt  with  a  part  only  of  his 
assets  does  not  commit  a  technical  fraud  which  will  render  the  payment 
void,  if  the  act  is  done  in  consequence  of  threats  or  demands  on  the  part 
of  the  creditor.  Onr  law  does  not  adopt  this  presumption  as  conclusive. 
It  defines  a  preference  in  the  statute  itself,  or,  rather,  it  has  language 
which  Is  inconsistent  with  tlie  English  definition.  It  makes  the  intent 
to  prefer  or  give  an  advantage  to  one  creditor  the  important  thing,  and 
this  may,  evidently,  concur  with  pressure  on  the  part  of  the  creditor. 
Foster  v.  Ilackley  &-  Sons,  2  B.  It  4<:K>;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N. 
i;{7:  Wilson  v.  Brinkman,  2  B.  R.  468:  s.  c.  1  O.  L.  N.  193;  in  re  Batchelder, 
8  B.  It  ir>0;  s.  c.  I^well,  'MtU  Giddings  v.  Dodd,  4  B.  It  657;  s.  c.  1  DiUon, 
115;  Sawyer  v.  TiUTin,  5  B.  It  HIK);  s.  c.  U  B.  It  271;  s.  c.  91  U.  S.  114;  s. 
c,  1  Holmes,  251;  in  re  McKay  &  ^Vldus,  7  B.  R.  230:  s.  c.  Ix>well,  561;  Cla- 
rion Bank  v.  Jones.  11  B.  It  3S1:  s.  c.  21  Wall.  325:  s.  c.  2  A.  L.  T.  fN.  8.) 
135;  Atkinson  v.  Farniors'  Bank,  Crabbe.  529:  Webb  v.  Sachs,  15  B.  R.  16.S; 
s.  c.  13  Pac.  L.  B.  2S:  s.  c.  9  C.  L.  N.  !.')(;.  Vide  Ashley  v.  Steere.  2  W.  A: 
M.  347:  McMeclun  v.  (irundy.  3  II.  &  J.  185;  Tiiylor  v.  Whitthorn,  5 
Ilniniili.  3tO;  rhoonix  v.  InKi'aliam.  5  Jolins.  412;  Wilkins^on's  Appeal.  44 
Tonn.  284. 

An  aKi'iMnnont  for  a  future*  socurity  is  a  mere  oxecntory  contract,  and 
not  a  con  vera  u<■(^  aud  tlio  validity  of  sucli  security  will  depend  entirely 
uiton  tlie  circuuislaucM's  un<ler  wliicli  it  is  made,  aud  the  state  of  thiuss 
exist iiiLT  at  lliat  time.  An  aixnn^uieiit  to  jrive  security  for  a  debt  due  or  to 
]»e  ((iiilracted,  iiupoM's  no  lii^rlier  lejral  oblifjation  uix>n  the  debtor  tlian 
his  proinise  of  i)ayiiuiit  involved  in  tlie  contracting  of  the  debt.  His 
fiiUilliiirut  of  I  lie  one  is  e«inally  opt^n  to  ol\ieetion  as  a  preferenct^  as  13 
liis  fnllilliiient  of  the  oIIht.  Koj-bes  v.  Howe,  102  Mass.  427:  Second 
Naliniinl  T»»Mnk  v.  Hunt.  \  H.  It.  a\i\:  s.  e.  11  Wall.  3i)l;  Sawyer  v.  Turpin. 
.%  n.  U.  :\:\U:  s.  e.  l:;  H.  11.  271:  s.  <:  \n  V.  S.  114;  s.  c.  1  Holmes.  251:  Gni- 
iKini  V.  Si  ark,  :;  W.  11.  r>5T:  s.  e.  :\  Ben.  520:  Harvey  v.  Crane,  5  B.  R  218: 
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&  c.  2  Biss.  496.  Contra,  in  re  J.  P.  Wood,  5  B.  R.  421 ;  in  re  McKay  &  Al- 
dus^ 7  B.  B.  230;  s.  c.  Lowell,  561;  in  re  Oonnor  &  Hart,  Lowell,  532.  Vide 
McMechen  v.  Grundy,  3  H.  &  J.  185. 

When  an  agreement  is  made  that  certain  and  specific  property  shall  be 
convej'ed,  and  the  conveyance  is  made  within  a  reasonable  time  there- 
after, the  advance  is  considered  as  a  present  consideration  for  the  convey- 
ance. Gattman  v.  Honea,  12  B.  R.  493;  s.  c.  7  C.  L.  N.  396;  s.  c.  10  Pac. 
L.  IL  4. 

A  mortgage  upon  real  estate  executed  immediately  before  the  com- 
mencement of  proceedings  in  bankruptcy,  in  pursuance  of  a  parol  agree- 
ment made  long  before  that  time,  is  not  a  preference,  and  is  valid  as 
against  the  assignee  of  the  mortgagor.  Burdick  v.  Jackson,  15  B.  R.  318; 
8.  c.  14  N.  Y.  Supr.  488. 

A  conveyance  of  land  in  pursuance  of  a  previous  agreement,  when 
there  haa  been  an  actual  possession  under  the  agreement,  and  performance 
of  it,  can  not  be  set  aside,  although  the  consideration  was  paid  prior  to 
the  transfer.    Post  v.  Oorbln,  5  B.  R.  11. 

If  the  promise  to  give  security  was  merely  general,  without  relating  to 
any  specific  property,  a  transfer  in  pursuance  thereof  would  be  a  prefer- 
ence.   In  re  Jackson  Iron  Manuf.  Co.,  15  B.  R.  438;  s.  c.  2  O.  Li  B.  154. 

Where  the  contract  of  sale  contemplates  that  the  payment  and  transfer 
shall  be  synchronous,  the  vendee  does  not  receive  a  preference  by  accept- 
ing a  transfer  immediately  after  making  the  payment,  although  the  vendor 
in  the  interval  becomes  in.solvent.    Sparhawk  v.  Richards,  12  B.  B.  74. 

A  security  fairly  given  as  part  of  the  same  transaction  is  valid,  as  the 
loan  can  not  be  Invalidated  by  a  change  of  the  borrower's  situation  re 
Infecta;  as  if  the  money  were  advanced  while  the  mortgage  was  in  course 
of  preparation,  and  the  debtor  fails  in  the  meantime.  In  re  McKay  & 
Aldus,  7  B.  R.  230;  s.  c.  Lowell.  561;  in  re  Oonnor  &  Hart,  Lowell,  532;  in 
re  Perrln  &  Hance,  7  B.  R.  283. 

As  a  mortgage  of  property  to  be  acquired  after  the  date  of  its  execution 
is  not  a  valid  mortgage,  but  merely  an  authority  to  take  possession,  the 
right  of  creditors  under  the  bankruptcy  law  must  depend  upon  its  effect 
upon  the  property  at  the  time  the  act  was  done  which  might  be  supposed 
to  operate  as  a  transfer.  This  was  the  taking  of  possession  under  the  li- 
cense contained  in  the  mortgage.  It  is  not  competent  for  a  party  to  give 
his  authority  in  relation  to  property  which  he  may  afterward  acquire, 
and  thus  prefer  a  creditor  who  shall  take  possession  when  he  is  known  to 
be  Insolvent,  and  thus  avoid  the  effect  of  the  bankruptcy  law,  because, 
literally,  he  has  not  made  a  transfer.  That  would  be  a  facile  method  of 
evading  the  scope  and  spirit  of  the  law.  In  legal  effect  the  transaction 
was  a  continuing  act  from  the  date  of  the  authority  to  the  taking  of  pos- 
session, the  last  act  being  the  consummation  of  the  transfer.  It  must  be 
treated  as  if  a  mortgage  were  made  of  the  after-acquired  property  at  the 
time  the  mortgagee  took  possession.  In  re  Eldridge,  4  B.  R.  498;  s,  c.  2 
Blss.  362;  Smith  v.  Ely,  10  B.  R.  553;  Robinson  v.  Elliott,  11  B.  R.  553; 
8.  c.  32  Wall.  513. 
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A  mortgagee  who  has  omitted  to  record  his  mortgage  obtains  a  prefer- 
encie  if  he  talces  possession  of  the  goods  with  the  ajssent  of  the  debtor, 
for  he  hajs  no  greater  right  to  talce  possession  than  any  general  and  unse- 
cured ci editor.     Kane  v.  Rice,  10  B.  It.  4G9. 

If  a  bill  of  sale  under  the  laws  of  the  State  vests  a  complete  title  in  the 
grantee,  although  it  is  not  recorded  or  attended  by  possession,  subject, 
however,  to  be  defeated  by  any  intervening  right  before  record  is  made 
or  possession  taken,  it  will  constitute  a  vaUd  consideration  for  a  mortgage, 
although  there  was  an  agreement  that  it  should  be  kept  secret  and  not 
recorded.  Sawyer  v.  Turpin,  5  B.  R,  339;  s.  c.  13  B.  R.  271;  s.  c.  91  U.  S. 
114;  s.  c.  1  Holmes,  2ol. 

A  mortgage  is  not  a  preference  where  the  debt  is  secured  by  a  prior 
mortgage  covering  goods  sul>sequently  acquired,  if  both  mortgages  cover 
the  same  goods.     Brett  v.  Carter,  14  B.  R*.  301. 

Wliere  a  subse<iueut  and  a  prior  mortgage  do  not  cover  the  same  goods» 
the  former  is  liable  to  be  set  aside  as  a  preference  as  to  all  goods  not  in- 
cludeil  in  tlie  latter.  Brett  v.  Garter,  14  B.  R.  301;  Barron  v.  Morris,  34 
B.  R.  371;  s.  c.  2  Woods.  'S7A. 

A  chattel  mortgage  is  not  rendered  invalid  as  against  the  assignee  by 
failure  to  file  the  same  or  take  possession  of  the  proi)erty  until  a  month 
l>efore  tlie  commencement  of  proceedings  in  bankruptcy,  altliough  the 
mortgagee  then  knew  the  mortgagor  to  be  insolvent,  and  tha/t  the  in- 
strument gave  him  a  preference.    In  re  Abram  Barman,  14  B.  R.  125. 

AVliere  the  consequencet*  of  an  act  are  penal  and  a  fair  and  lionest  mo- 
tive is  as  consistent  with  the  act  as  a  fraudulent  one,  the  former  is  to  be 
presumed  to  be  the  real  and  true  one.     Ashby  v.  Steere,  2  W.  &  M.  347. 

If  the  payment  is  received  in  pursuance  of  an  offer  to  cx)mpromise  made 
to  all  the  cretlitors,  the  intent  to  prefer  may  In?  shown  by  evidence  that  he 
was  either  unable  or  unwilling  to  carry  out  the  compromise.  If  he  is  al>le 
and  willing:  to  treat  all  alike  the  intent  is  not  made  out.  Clark  v.  Skilton. 
20  I.  R.  K.  175. 

If  the  bankrupt  has  procured  one  of  his  debtors  to  execute  a  mortgage, 
and  transfer  prop(H'ty  to  a  erc^litor,  the  transaction  will  be  deemed  a  pref- 
erence, althou^li  tliei-e  was  no  express  agreement  that  the  indebtedness  due 
to  the  bankrupt  should  constitute  the  consideration  therefor.  Smith  v. 
Little,  S)  B.  K.  11:  s.  c.  5  Hiss.  2i\\K 

A  prefereiKv,  within  the  nieaninjj:  of  the  act,  is  an  advantage  in  the  pay- 
ment of  the  debt  due  to  liini  acquinMl  by  one  creditor  over  the  other  cred- 
it(»rs  of  \\]v  (lebtur.     In  re  .losepli  Horton  et  al.,  5  Ben.  5(>2. 

Where  the  ])y-hnvs  of  a  stock  Inianl  pnjvide  that  the  seat  of  any  member 
Avlid  Ikis  failed  to  coni|>ly  witli  his  contractus  with  other  members  of  the 
board  for  six  in<»ntlis  shall  be  sold,  and  the  procetnls  of  the  siile  applied  to 
Tlie  iniyincut  of  his  (  rediiors  in  the  l>oard,  an  assignment  of  the  seat  be- 
fnn'  tlie  expiration  of  the  six  months,  for  tlie  purpose  of  facilitating  such 
linyiiH'iit.  is  lint  a  i)reference.  because  tin*  <reneral  creditors  can  not  obtain 
any  ixronier  rinlits  of  ]>n»periy  than  the  de])tor  himself  possesses.  Ilyde 
V.  Wouds,  10  I^.  K.  51;  s.  c.  15  15.  U.  51S;  s.  c.  2  Saw.  055. 


Intent  to  Prefer.  801 

A  release  of  the  equity  of  redemption  to  the  mortgagee,  who  agrees  to 
take  the  property  at  a  fair  price,  and  credit  the  amount  on  the  mortgage 
debt,  for  the  purpose  of  saving  the  expense  of  a  foreclosure,  Is  not  a  prefer- 
ence, when  the  property  is  worth  less  than  the  mortgage  debt.  Goxe  t. 
Hale,  8  B.  K.  502;  s.  c.  10  Blatch.  56;  Gatlin  v.  HofTman,  9  B.  R.  342;  s.  c. 
2  Saw.  486. 

Where  the  lien  is  greater  in  amount  than  the  value  of  the  property,  the 
more  reasonable  Inference  is  that  money  paid  by  the  lien  creditor  at  tho 
time  of  the  conveyance  was  paid  to  obtain  the  conveyance  rather  than  as 
a  consideration  for  the  property.  Gatlin  v.  HofTman,  9  B.  R.  342;  s.  c.  2 
Saw.  486. 

The  preference  at  which  the  law  is  directed  can  only  arise  in  case  of  an 
antecedent  debt  The  giving  of  a  security  when  the  debt  is  created,  is  not 
within  the  law,  and  if  the  transaction  be  free  from  fraud  in  fact,  the  party 
who  loans  the  money  can  retain  it  until  the  debt  is  paid.  Tiffany  v.  Boat- 
man's Sav.  Inst,  4  B.  R.  601;  s.  c.  9  B.  R.  245;  s.  e.  1  Dillon,  14;  s.  c.  18 
Wall.  376;  Glarls  v.  Iselin,  9  B.  R.  19;  s.  c.  11  B.  R.  337;  s.  c.  21  WaU.  360; 
8.  c.  10  Blatch.  204;  Bentley  v.  Wells,  61  111.  59;  in  re  Thomas  Morrison, 
10  B.  R.  105;  s.  c.  6  C.  L.  N.  110;  Piper  v.  Brady,  10  B.  R.  517;  s.  c.  31 
Leg.  Int  316. 

The  exchange  of  one  set  of  securities  for  another  of  equal  value  is  not  a 
preference.    Burnhisel  v.  B'irman,  11  B.  R.  505;  s.  c.  22  Wall.  170. 

A  creditor  and  debtor  have  a  right  to  state  an  account  and  strlice  a 
balance,  although  the  former  may  know  that  the  latter  is  then  Insolvent. 
A  mere  accounting  between  the  parties  does  not  prefer  the  creditor  or 
diminish  the  assets  of  the  debtor.  In  re  Gomstock  &  Go.,  12  B.  R.  110; 
8.  c.  3  Saw.  320. 

The  giving  of  a  check  on  deposits  in  a  bank,  to  be  applied  on  a  note 
held  by  the  bank,  is  not  payment,  but  an  adjustment  of  accounts,  and 
does  not  constitute  a  preference.  Hough  v.  First  Nat  Bank,  4  Bias. 
349. 

If  a  mortgage  is  executed  to  secure  an  indorser  at  the  time  of  the  dis- 
counting of  a  note  by  a  national  bank,  an  assignment  of  the  mortgage  to 
the  bank  is  not  a  preference,  for  the  bank  in  equity  was  entitled  to  the 
benefit  of  the  mortgage  from  the  time  of  discounting  the  note.  First  Natl. 
Bank  v.  Ilaire,  36  Iowa,  443. 

If  a  creditor  has  a  lien  on  the  property  of  the  debtor  to  the  full  amount 
of  his  debt,  there  is  no  preference  in  paying  money  to  discharge  it.  Liv- 
ingston V.  Bruce,  1  Blatch.  318. 

The  mere  consent  of  the  debtor  to  the  revival  of  a  judgment  so  as  to 
continue  the  lien  thereof,  does  not  constitute  reasonable  cause  to  believe 
him  to  be  insolvent    Kemmerer  v.  Tool,  12  B.  R.  334;  s.  c.  78  Penn.  147. 

Where  goods  are  sold  for  cash  on  the  receipt  of  the  invoice,  the  nonpay- 
ment of  the  price  warrants  a  rescission,  and  such  rescission  is  not  a 
preference.    In  re  Norman  B.  Foot  11  B.  R.  153;  s.  c.  11  Blatch.  530. 

The  surrender  of  a  pledge  by  another  creditor  upon  a  promise  by  the 
preferred  creditor  to  pay  him  out  of  the  proceeds  of  the  property,  does 
not  affect  the  validity  of  the  transfer.    Ogden  v.  Jackson,  1  Johns.  370. 
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A  mortgage  upon  a  homestead  or  other  exempt  property  can  not  be  set 
aside  by  the  afisignee,  although  It  would  have  been  a  preference  if  put 
upon  other  property.  Rix  v.  Capitol  Bank,  2  Dillon,  367;  Schlltz  y.  Schatz, 
2  Biss.  248. 

If  the  indlYidual  property  exceeds  the  individual  liabilities,  a  mortgage 
to  an  individual  creditor  can  not  be  set  aside,  although  the  firm  ]s  in- 
solvent.    Hewitt  V.  Norton,  16  B.  K.  27;  s.  c.  16  N.  Y.  Supr.  277. 

The  assignee  of  the  firm  may  assail  a  transfer  of  property  purchased 
by  one  partner  in  the  name  of  his  wife,  with  the  firm  money,  and  con- 
veyed to  a  firm  creditor,  with  the  intent  to  give  a  preferenca  Patrick  v. 
Hanlv.  1  Dillon,  303. 

A  transfer  of  property  to  a  factor,  with  intent  to  give  him  a  preference 
by  enabling  him  to  claim  a  factor's  lien  thereon,  is  void.  Nudd  v.  Bur- 
rows, 13  B.  R.  281);  s.  c.  1)1  U.  S.  426. 

A  transfer  of  property  within  the  United  States  to  prefer  an  alien 
creditor  may  l)e  set  aside  in  the  courts  in  the  United  States.  Olcott  v. 
Maclean,  14  B.  Rw  379;  s.  c.  50  How.  Pr.  455. 

If  an  insolvent  debtor  conveys  his  property  to  another,  and  the  latter 
executes  a  mortgage  thereon  to  a  creditor,  the  transfer  may  be  set  aside, 
for  tlie  legal  effect  is  the  same  as  if  the  mortgage  had  been  given  directly 
by  the  debtor  himself.     (Jibson  v.  Dobie,  14  B.  R,  157;  s.  c.  5  Biss.  lOS. 

If  a  depositary  of  a  lK>nd,  at  the  time  of  appropriating  it  to  his  own  use. 
puts  other  proiwrty  in  its  i)lace,  the  transaction  is  not  a  preference  of  one 
creditor  over  auotlier,  within  the  meaning  of  the  bankruptcy  act  There 
is  no  loan  made  or  credit  given.  It  is  a  case  of  an  exchange  of  one 
species  of  property  for  auother,  made  by  one  party  without  authority  from 
the  other,  or  of  the  conversion  to  his  u«e  by  the  depositary  of  property 
in  his  liands,  and  substituting  property  equivalent  in  value  as  the  in- 
vestment of  the  proiKuiy  converted.  Cook  v.  Tullis,  9  B.  R.  433;  s.  c. 
IS  Wall.  :{31i. 

An  agreement  at  tlie  time  of  disctmuting  a  note  that  a  part  of  the 
procet'ds  shall  be  lield  to  nie<'t  the  nott*  at  maturity,  is  not  a  preference, 
or  void  iukUt  tlie  bankruptcy  law.  First  National  Bank  of  Mount  Joy  v. 
Wilson.  71>  IVnn.  13. 

A  contract  for  a  conditional  delivei*y  of  goods  gives  no  just  cause  of 
complaint  to  the  creditors  of  the  vendee.  Sawyer  v.  Turpin,  5  B.  R.  339; 
s.  c.  13  H.  U.  271:  s.  c.  in  T'.  S.  114:  s.  c.  1  Holmes,  251. 

A  cliMnjre  in  tin-  form,  «ir  « vcn  in  the  subsUmce.  of  securities  will  l>e 
l)r()tccte(l,  if  no  /mcatcr  value  is  put  into  the  creditor's  hands  than  he 
had  before.     Ibid. 

Wlieu  an  ins(»lv«'nt  Itank  liolds  a  protested  note,  and  has  on  deposit  funds 
of  an  indorscr  sutii<i(  iii  to  juiy  it,  the  money  may  be  appropriated  on  the 
note,  and  tlie  note  drlivcnMl  to  the  indorser.  The  fact  tliat  the  indorstT 
subsequently  collects  ilie  amount  from  the  maker  is  immaterial.  Cre<l- 
it<.rs  can  n<it  <|uestion  the  nirlit  of  the  indorser  to  take  up  tlie  note  by  pay- 
uirnt  or  set  olT.  and  iliey  have  no  interest  in  his  remedy  over  against  the 
maker.     Winslow  v.  Bliss.  3  Lans.  220. 
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It  Is  well  settled  that  payment  In  full  to  a  creditor  of  a  bankrupt  by  a 
third  person,  as  a  friendly  act,  is  not  an  illegal  preferenoe  as  between 
the  creditor  so  paid  and  the  other  creditors,  because  it  in  no  way  aifects 
the  other  credltora  The  fund  to  which  they  looked  for  payment  is  in  no 
way  diminished  by  it.  Repplier  v.  Bloodgood,  1  Sweeny,  34;  Winsor  v. 
Kendall,  3  Story,  507. 

One  person  has  the  right  to  transfer  his  property  to  pay  or  secure  the 
debt  of  another.  Such  a  preference  is  not  a  preference  given  by  the 
debtor,  but  is  that  of  the  owner  for  the  debtor's  benefit.  Creditors  have 
no  reason  to  complain  of  such  preference  or  payment,  for  in  the  property 
transferred  they  have  no  manner  of  interest  Winslow  t.  Clark,  2  Lans. 
377;  8.  c.  47  N.  Y.  261. 

A  mortgage  once  paid  can  not  be  revived  by  a  parol  agreement,  or  con- 
tinned  for  a  demand  other  than  the  one  it  was  given  to  secure,  for  the 
purpose  of  giving  a  preference  thereby.  The  policy  and  object  of  the 
bankruptcy  law  are  to  seize  and  appropriate  the  property  of  the  bank- 
rupt for  the  benefit  of  his  creditors.  The  debts  are  made  a  lien  upon  it, 
and  it  is  disposed  of  for  the  purpose  of  satisfying  them.  To  permit  a 
bankrupt,  after  he  knows  that  he  is  insolvent,  to  revive  satisfied  liens, 
in  order  to  pay  a  part  of  his  creditors,  would  be  as  fatal  to  the  rights  of 
his  other  creditors  —  as  palpable  a  violation  of  the  objects,  as  well  as  of 
the  letter  of  the  act  —  as  If  he  were  permitted  to  create  new  liens  for  the 
same  purpose.  The  bankruptcy  law  itself,  as  well  as  the  general  .prin- 
ciples alluded  to,  prohibit  any  such  revival    Ibid. 

The  acts,  knowledge,  and  intentions  of  the  agent  are,  in  law,  the  acts, 
knowledge,  and  intentions  of  his  principal.  Graham  v.  Stark,  3  B.  R.  357; 
8.  c.  3  Ben.  520;  Beattie  v.  Gardner,  4  B.  R.  323;  s.  c.  4  Ben.  479. 

The  burden  of  proof  is  on  the  assignee.  Parsons  v.  Topliff,  14  B.  R. 
547;  8.  c.  119  Mass.  245. 

A  witness  may  testify  as  to  what  the  defendant  stated  to  be  the  con- 
tents of  a  letter  without  notice  to  produce  the  letter.  Paige  v.  Lorlng, 
1  Holmes,  275. 

If  payment  is  made  in  the  ordinary  course  of  dealing  between  the 
parties,  the  circumstance  tends  to  show  that  some  other  motive  actuated 
the  debtor,  rather  than  an  intent  to  prefer.  Ashby  v.  Steere,  2  W.  &  M. 
347. 

•  If  the  debtor  goes  to  a  particular  creditor,  hunts  him  up,  picks  him  out 
from  the  rest,  and  pays  him  more  in  proportion  than  he  can  pay  others, 
or  if  he  elects  to  pay  a  rriative  to  whom  he  is  indebted,  or  if  the  transfer 
or  conveyance  is  done  secretly,  or  if  it  is  out  of  the  usual  course  of  busi- 
ness, in  a  new,  extraordinary,  or  unusual  manner,  or  if  payment  of  a 
debt  is  made  before  it  becomes  due,  the  circumstance  tends  to  show  an 
Intent  to  prefer.  Ashby  v.  Steere,  2  W.  &  M.  347;  Atkinson  v.  Farmers' 
Bank,  Crabbe,  529. 

Testimony  of  the  parties  as  to  their  intention  is  inexpressibly  weak, 
and  can  rarely  avail  against  the  stronger  proof  which  the  transaction  it- 
self affords.    Oxford  Iron  Ca  v.  Slafter,  14  B.  R.  380;  s.  c.  13  Blatch.  466. 


804  The  Bankruptcy  Law. 

If  the  bankrupt  delivered  goods  to  the  workmen  of  a  creditor  upon  the 
credit  of  the  creditor,  with  the  expectation  that  they  would  be  paid  for 
at  the  next  pay  day,  there  is  no  preference,  although  the  creditor  subse- 
quently applies  the  amount  to  a  pre-existing  debt.  Rice  v.  Grafton,  13 
B*  R.  209;  s.  c.  117  Mass.  228. 

Evidence  of  other  transfers  about  the  same  time  may  be  considered 
in  determining  whether  there  w^as  an  intent  to  prefer.  Atkinson  v.  Far- 
mers' Bank,  Orabbe,  529. 

An  entry  in  the  books  of  a  party,  or  tlie  absence  of  it,  may  be  evidence 
against  him  of  more  or  less  weight,  owing  to  the  circumstances,  but  is 
not  conclusive.     In  re  Comstock  &  Co.,  12  B.  R.  110;  s.  c.  3  Saw.  320. 

Legal  advice  given  to  the  debtor  that  he  would  be  liable  to  a  criminal 
prosecution  unless  he  paid  the  debt  will  not  make  the  payment  valid. 
Strain  v.  Gourdlu,  11  B.  H.  IjjO;  s.  c.  2  Woods,  380. 

A  transfer  of  firm  property  with  the  intent  to  prefer  an  individual  cred- 
itor may  be  set  aside.     Aucker  v.  Levy,  3  Strobh.  Eq.  197. 

If  a  transfer  of  firm  proj^erty  to  one  paitner  is  made  with  the  intent 
to  give  a  prefereuct^  to  his  individual  creditors,  it  is  void.  Collins  v. 
Hood,  4  McLean,  180. 

If  mortgaged  proi)erty  is  sold,  with  the  permission  and  consent  of  the 
mortgagee,  and  another  mortgage  is  subsequently  taken  to  secure  the 
Banie  debt  it  is  a  new  security,  and  not  a  mere  substitution  of  securities. 
Foil)es  V.  Howe,  102  Mass.  427. 

The  word  "conveyance"  in  the  bankruptcy  act  is  a  generic  term,  in- 
cluding all  proceedings  to  disiK)se  of  or  incumber  property  in  derogation 
of  the  eiiuality  of  civditors,  with  intent  by  such  disposition  to  give  a  pref- 
erence, or  to  def(^nt  or  delay  the  operation  of  the  act.  It  includes  mort- 
gages.    Bingham  v.  L'rost,  0  B.  li.  1:^0. 

The  assignee  may  niaintani  a  bill  to  have  a  mortgage  declared  void  as 
a  preference,  although  the  bauknipt  conveyed  away  the  equity  of  re- 
demption prior  to  the  coniniencenient  of  proceedings  in  bankruptcy. 
BuiiJee  V.  Natl.  Bank,  9  B.  R.  314;  s.  c.  5  Biss.  405. 

The  right  to  recover  lU'operty  transferi-ed  by  the  insolvent^  which  Is 
given  by  this  section,  is  in  no  s(»nse  a  penalty  inqwsed  upon  the  party  re- 
ceiving it.  The  transfers  and  titles  based  thereon  are  thereby  made  void. 
Hence  the  rii;lit  t»t'  recovery.  Cook  v.  Whipple,  9  B.  R.  155;  s.  c.  55  N.  Y. 
l.'iO;  Tinker  v.  Van  I>\l<e,  14  B.  B.  112:  s.  c.  8  C.  L.  N.  235. 

'Ihe  declarations  of  tlie  liankrnpt  in  ii'gard  to  a  transfer  made  as  a 
preference,  are  conii>etent  eviih'iice  against  the  preferred  ci'editor,  if  the 
conspiracy  To  giv<'  tlie  ]»referen<-(»  is  established,  although  they  were  not 
made  in  the  presence  of.  or  brought  to  the  knowle<lge  of.  the  preferred 
creditor.     Xndd  v.   liiirn.ws.   i:;  B.    K.  2.S5):  .s.  c.  J)l  U.   S.  420. 

'i'lie  declarations  of  an  alle^«Ml  ])artner  of  the  bankrupt  are  not  adiuis- 
slMe  iti  I'avnr  of  a  i)i'ererretl  creditor.     Ibid. 

Judgments.  'V\u'  st;iinte  lu'lng  witliiu  the  express  powers  of  Con- 
^n-ess  is  sn|>tTiiic.  ami  overrides  all  State  legislation  on  the  subject.  If, 
theiciOie.  a  jiiduiiH-ni  is  enti'ied  in  contravention  of  the  law,  it  is  void. 
AtkiiiS()n   v.   IMirdy,   Crabbc.   051. 
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The  aznonnt  received  as  a  preference  may  be  recovered,  although  it 
was  received  by  virtue  of  a  sale  under  an  execution.  Clarion  Bank  v. 
Jones,  11  B.  R.  381;  s.  c.  21  Wall.  325;  s.  c.  2  A.  L.  T.  (N.  S.)  135. 

If  the  property  of  the  bankrupt  has  been  sold  under  process  from  a 
State  court  issued  on  a  judgment  which  is  void  as  a  preference,  the  cred- 
itor is  liable  to  refund  the  money  thus  received  to  the  assignee.  Shawhan 
V.  Wherritt,  7  How.  627. 

There  is  nothing  in  this  section  which  expressly  or  impliedly  prohibits 
the  taking  or  obtaining  of  a  mere  judgment  against  an  insolvent  debtor. 
The  judgment  alone  only  serves  to  establish  the  claim  of  the  creditor  and 
fix  its  amount,  and  if  obtained  without  fraud  or  collusion  with  the  debtor, 
Is  as  conclusive  evidence  of  those  facts  as  if  the  debtor  had  been  solvent 
Where  the  authorities  speak  of  a  judgment  as  an  illegal  preference  or  an 
attempt  to  get  one,  it  will  be  found  in  every  Instance  that  there  was  also 
a  lien  acquired  upon  the  property  of  the  debtor  by  means  of  the  judg- 
ment, and  that  the  illegal  preference  consisted  in  this  lien,  and  not  in 
the  mere  judgment  itself.  CatUn  v.  HofTman,  9  B.  R.  342;  &  c.  2  Saw. 
486. 

Merely  allowing  a  creditor  to  obtain  a  judgment  by  default  in  an  ac- 
tion for  a  debt  to  which  there  is  no  defense,  does  not,  as  a  conclusion  of 
law,  raise  an  implication  of  a  motive  or  an  intent  to  prefer.  Wilson  v. 
City  Bank,  5  B.  R.  270;  s.  c.  9  B,  R.  97;  s.  c.  1  Dillon.  476;  s.  c.  17  Wall. 
473;  in  re  Kerr,  2  B.  R.  388;  s.  c.  2  U  T.  B.  39;  in  re  J.  B.  Wright,  2  B. 
R.  490;  Haughey  v.  Albln,  2  B.  R.  399;  s.  c.  2  Bond,  244;  s.  c.  2  L.  T.  B. 
47;  in  re  Moulton  et  al.,  4  Pac.  L.  R.  127;  Ballon  v.  Minard,  2  Brews. 
560;  Britton  v.  Pay  en,  9  B.  R.  445;  &  c.  7  Ben.  219;  Partridge  v.  Dear- 
bom,  9  B.  R.  474;  Clarke  v.  Piet,  3  McLean,  494;  in  re  Uriah  Krum,  7 
Ben.  5;  Piatt  v.  Stewart,  13  Blatch.  481.  Contra,  in  re  Black  &  Seccn*, 
1  B.  R.  353;  s.  c.  2  Ben.  196;  s.  c.  1  L.  T.  B.  39;  in  re  McGie  (ex  parte 
Sanger),  2  B.  R.  531;  s.  c.  2  Biss.  163;  s.  c.  2  U  T.  B.  80;  Kohlsaat  v. 
Hoguet,  5  B.  R.  150;  s.  c.  4  Ben.  505;  in  re  C.  A.  Davidson,  3  B.  R.  418; 
8.  c.  4  Ben.  10;  Linlcman  v.  Wilcox,  1  Dillon,  161;  Catlin  v.  Hoffman,  9 
B.  R.  342;  s.  c.  2  Saw.  486. 

Something  more  than  the  passive  nonresistance  of  an  insolvent  debtor 
to  regular  judicial  proceedings  in  which  a  judgment  and  levy  on  his  prop- 
erty are  obtained,  when  the  debt  is  due  and  he  is  without  just  defense 
to  the  action,  is  necessary  to  show  a  preference  of  a  creditor  or  a  pur- 
pose to  defeat  or  delay  the  operation  of  the  bankruptcy  law.  Wilson  v. 
City  Bank,  5  B.  R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall. 
473. 

Very  slight  evidence  of  an  affirmative  character  of  the  existence  of  a 
desire  to  prefer  one  creditor,  or  of  acts  done  with  a  view  to  secure  such 
preference,  may  be  sufficient  to  invalidate  the  whole  transaction.  Such 
evidence  may  be  sufficient  to  leave  the  matter  to  a  jury  or  to  support  a 
decree,  because  the  known  existence  of  a  motive  to  prefer  or  to  defraud 
the  bankruptcy  act  will  color  acts  or  decisions  otherwise  of  no  signiflcanoe. 
The  cases  must  rest  on  their  own  circumstances.  Wilson  v.  City  Bank, 
5  B.  R.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  a  17  WalL  473;  Buchanan 
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V.  Smith,  4  B.  R.  397;  8.  c.  7  B.  R.  513;  s.  c.  8  Blatch.  153;  s.  c  16  WalL 
277;  Traders'  Nat'l.  Bank  v.  Oampbell,  3  B.  R.  496;  s.  c.  6  B.  R.  353;  s.  c. 

2  Blss.  423;  s.  c.  14  Wall.  87;  Beattle  v.  Gardner.  4  B.  R.  323;  s.  c.  4  Ben. 
479;  Wilson  v.  Brinkman,  2  B.  R.  468;  s.  a  1  C.  L.  N.  193;  Ford  v.  Keyes, 
15  I.  R.  R.  59;  In  re  Dunkle  &  Driesbach,  7  B.  R.  72;  Shaffer  v.  Fritcbery, 
4  B.  R.  548;  Vogle  v.  Lathrop,  4  B.  R.  439;  s.  c.  4  Brews.  253;  in  re  Jerome 
E.  Baker,  14  B-  R.  433. 

If  the  debtor  does  anything  before  suit  which  will  secure  the  creditor 
a  Judfjuient  with  priority  of  lien,  with  intent  to  do  so,  this  will  render  the 
preference  void.     Little  v.  Alexander,  12  B.  R.  134;  s.  e.  21  Wall.  5(X). 

If  a  person  who  knows  that  he  is  insolvent,  substitutes  small  notes  for 
a  large  note,  whereby  the  creditor  is  enabled  to  recover  summary  judg- 
ments, the  executions  thereon  may  be  set  aside.  Loudon  v.  First  Nat'L 
Bank,  15  B.  K.  476. 

Though  a  judgment  creditor,  who  has  obtained  a  judgment  by  default 
through  tJie  mere  passive  nonresistance  of  the  debtor,  may  know  the 
insolvent  condition  of  the  debtor,  his  levy  and  seizure  under  such  circum- 
stances are  not  void  nor  any  violation  of  the  bankruptcy  law.  Wilson  v. 
City  Bank,  5  B.  K.  270;  s.  c.  9  B.  R.  97;  s.  c.  1  Dillon,  476;  s.  c.  17  Wall. 
473. 

There  is  no  distinction  in  tliis  respect  between  involuntary  and  volun- 
tary bankruptcy.     Haskell  v.  Ingalls,  5  B.  R.  205;  in  re  C.  A.  Davidson, 

3  B.  li.  418;  s.  c.  4  Ben.  10. 

If  a  judgment  is  confessed  at  a  time  when  the  debtor  is  solvent,  an 
execution  may  be  subsequently  issued  when  the  debtor  is  insolvent. 
Field  V.  Baker,  11  B.  It.  415;  s.  c.  12  Blatch.  43(;. 

If  a  confession  of  judgment  by  an  insolvent  debtor  is  actually  followed 
by  an  execution  and  seizure  of  his  proiK»rty.  it  is  an  unlawful  preference 
if  made  with  a  view  to  prefer.  Webb  v.  Sachs,  15  B.  R.  168;  s.  c.  13  Pac. 
L.  R.  2S:  s.  c.  1)  C.  L.  N.  Ifif;. 

WluTc  the  pn^fi'n»n(«e  is  olitained  by  a  judgment  and  execution,  there 
must  be  guilty  collusion  to  constitute  tlie  fraudulent  preference  condemnetl 
by  the  statute,  ('lark  v.  Ist^in,  9  B.  U,  19;  s,  c.  11  B.  R.  337;  s.  c.  21  Wall. 
^VAi:  s.  c.  10  Blat<]i.  204. 

Tlie  sliuliti'St  solicitation  on  the  part  of  the  creditor  will  protect  the 
judgment.  T'nli'ss  it  clearly  appears  tliat  the  act  originated  with  the 
debtor,  and  tliat  lie  took  tlie  first  step  to  have  the  judgment  renderetl.  it 
is  valid,  llaldeiiiau  v.  Mi<lUR'l,  H  W.  &  S.  128;  Wilkinson's  Appeal.  4 
Penn.  L'S4. 

A  secuiMty  or  priority  gained  by  a  suit  in  a  StJite  court  has  no  !)etter 
claim  t«»  idolection  than  a  payment  by  the  debtor  himself.  Shawhan  v. 
WlHTj-itt.  7  Ilow.  «;-J7. 

A  cn-ditor  mny  reduce  bis  claim  to  a  stim  within  the  jurisdiction  of  a 
nlaL:i^1^.'lte.  take  a  juilLrmeut  by  default  thereon,  and  obtain  priority  by 
is-suiim  i\\\  execution  I'or  the  s;ime.  Witt  v.  Ilereth,  13  Bw  R.  106:  s.  c. 
G  r.iss.    171. 

'1  lie  iiMTc  tiliim-  of  ;iii  Milidavit  juid  issue  of  an  execution  on  the  day 
of  Tlie  iniiHiieiiceincnr  of  tlie  ]»rnc<  edluiTs  111  baukniptcy.  do  not  establish 
colhu-icii  lictWMii  tlu>  cr((litnr  .'iiid  tlie  bankrupt.     Ibid. 
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A  party  who  claims  that  a  levy  was  void  under  the  bankruptcy  law 
must  allege  the  facts  necessary  to  make  the  levy  Invalid.  O'Hara  v.  Stone, 
48  Ind.  417. 

In  an  action  at  law,  actual  collusion  in  obtaining  a  judgment  is  always 
a  question  for  the  Jury.    Loucheim  v.  Henzey,  77  Penn.  305. 

A  preference  may  be  set  aside,  although  it  is  obtained  by  virtue  of  a 
warrant  to  confess  judgment.  Clarion  Bank  y.  Jones,  11  B.  R.  381;  s.  c. 
21  Wall.  325;  s.  c.  2  A.  L.  T.  (N.  S.)  135. 

The  mere  entry  of  a  judgment  by  virtue  of  a  warrant  of  attorney  given 
when  the  debtor  was  solvent,  is  not  such  a  preference  as  the  statute 
avoids,  although  it  is  entered  just  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  when  the  creditor  knows  that  the  debtor 
is  insolvent,  and  though  it  is  followed  by  an  execution.  Clark  v.  Iselin, 
9  B.  R  19;  s.  c.  11  B.  R.  337;  s.  c.  21  Wall  360;  s.  c.  10  Blatch.  204;  Buck- 
ingham V.  McLean,  13  How.  151;  s.  c.  3  McLean,  185;  Piper  v.  Brady,  10 

B.  R.  517;  a  c.  31  Leg.  Int  316;  Sleek  v.  Turner,  10  B.  R.  580;  76  Penn. 
142;  s.  c.  1  A.  L.  T.  (N.  S.)  485;  in  re  J.  B.  Wright,  2  B.  R  490;  Arm- 
strong V.  Rickey  &  Brothers,  2  B.  R.  473;  a  c.  1  G.  L.  N.  145;  Love  v. 
Love,  21  Pitts.  L.  J.  101;  Watson  v.  Taylor,  21  Wall.  378.  Contra,  Golson  v. 
Neihoff,  5  B.  R.  56;  s.  c.  2  Biss.  434;  Hood  v.  Karper,  5  B.  Ri.  358;  s.  c.  8 
Phila.  160;  s.  c.  2  L.  T.  B.  201;  In  re  F.  C.  Lord,  5  B.  R.  318;  in  re  Terry 
&  Cleaver,  4  B.  R.  126;  s.  c.  2  Biss.  356;  Vogel  v.  Lathrop,  4  B.  R.  439;  s. 
a  4  Brewa  253;  Zahm  v.  Fry,  9  B.  R.  546;  s.  c.  31  Leg.  Int  197;  s.  c. 
21  Pitts.  L.  J.  155. 

The  execution  under  the  warrant  of  attorney  will  be  valid,  although 
the  creditor's  son  was  the  bankrupt's  bookkeeper,  and  gave  his  father 
balance  sheets   from    time  to  time,   showing  the   bankrupt's  condition.* 
McCormick  v.  Buckner,  2  W.  N.  480. 

If  the  bankrupt  was  insolvent  at  the  time  of  the  giving  of  the  warrant 
of  attorney  and  the  creditor  knew  it,  the  preference  obtained  by  a  sub- 
sequent execution  may  be  set  aside,  although  the  proceedings  in  bank- 
ruptcy are  instituted  against  him  more  than  two  months  after  the  giving 
of  the  warrant  of  attorney.    In  re  August  Herpich,  15  B.  R.  426;  a  c.  9 

C.  L.  N.  253. 

This  section  defines  acts  that  may  render  other  persons  liable  to  ac- 
tions at  the  suit  of  the  assignee  for  the  recovery  of  asseta  Section  5021 
only  defines  the  acts  of  a  debtor  for  which  he  may  be  Involuntarily  ad- 
judged a  bankrupt  The  latter  section  makes  the  mere  giving,  under 
certain  circumstances,  of  a  warrant  to  confess  judgment  an  act  of  in- 
voluntary bankruptcy.  This  applies  to  the  debtor  only.  This  section, 
which  affects  other  persons,  does  not  mention  the  warrant  at  all.  Thus, 
the  creditor  who  has  the  warrant  of  attorney  is  never  affected  injuriously 
by  merely  having  received  it  The  reason  for  the  difference  is  obvious. 
The  subsequent  use  of  the  warrant  of  attorney  can  alone  give  rise  to  any 
question  so  far  as  the  creditor  is  concerned.  Hood  v.  Kari)er,  5  B.  R, 
868;  a  a  8  Phila,  160;  a  c.  2  L.  T.  B.  201. 

If  a  judgment  taken  merely  as  an  auxiliary  security,  and  embodying 
the  amount  of  other  judgments,  is  void  as  a  preference,  it  will  not  Infect 
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and  vitiate  them,  because  this  section  abrogates  only  the  instrumezitality 
by  which  a  preference  is  sought  to  be  obtained,  and  all  interests  or  ad- 
vantage acquired  by  its  use,  and  the  creditor  may  himself  annul  tbe  void 
judgment  by  a  release  on  the  record  and  hold  the  valid  Judgment.  Vogle 
V.  Lathrop,  4  B.  R.  439;  s.  c.  4  Brews.  253. 

The  lien  of  a  Judgment  upon  real  property  binds  it  for  the  payment  of 
the  claim  for  which  the  Judgment  was  given  as  effectually  as  a  mortgage 
made  by  the  debtor  for  that  purpose.  Indirectly,  it  works,  causes  or 
makes  a  transfer  of  th/e  property  upon  which  it  operates  from  the  Judg- 
ment debtor  to  the  Judgment  creditor.  Catlin  v.  Hoffman,  9  B.  R.  342; 
s.  c.  2  Saw.  486. 

If  a  creditor  sues  to  recover  a  debt  before  it  is  due,  the  lien  acquired 
by  his  Judgment  will  be  set  aside  as  fraudulently  obtained  through  the 
use  of  improper  means.    Partridge  v.  Dearborn,  9  B.  B.  474. 

An  agreement  discontinuing  several  suits  in  a  State  court,  and  tFans- 
ferring  the  claim  for  litigation  in  another  suit  pending  between  the  same 
parties,  for  the  purpose  of  enabling  a  ei'editor  to  shelter  and  protect  any 
sum*  that  he  may  recover  by  the  attachment  issued  in  the  latter  suit,  is 
void.  A  debtor  and  a  creditor  can  not  be  allowed,  on  the  very  eve  of 
bankruptcy,  to  enter  into  any  arrangement  by  which  they  can  control 
the  course  of  future  litigation  in  the  State  court  in  suits  there  pending 
to  which  tlie  debtor  is  a  party.  The  assignee  has  the  right  to  be  sub- 
stituted as  a  party  in  the  place  of  the  bankrupt,  and  he  may  and  should 
exercise  that  right.  It  is  the  duty  of  the  district  court  to  grant  an  effect- 
ual relief  against  the  use  of  such  agreement,  and  secure  tx)  the  assignee 
the  fi'ee  and  untrauimeled  exercise  of  all  the  rights  which  the  bankruptcy 
.  act  confers  upon  hiui  with  reference  to  such  litigation,  whether  in  the 
prosecutjon  or  defense  of  such  suits.  Samson  v.  Burton,  4  B.  R.  1;  s.  c. 
5  Ben.  325. 

Tlie  mere  fact  that  the  property  taken  on  an  execution  has  been  turned 
into  money,  does  not  prevent  it  from  still  remaining  the  debtor's  prop- 
erty uudei*  th<»  bankruptcy  act  Mills  v.  Davis,  10  B.  K  340;  a  e.  35 
N.  Y.  Supr.  855. 

Kvideiici'  that  tlie  entry  of  a  .ludirnieut  under  a  warrant  to  confess 
judtjriiicut  was  a  surprise  on  tlie  bankrupt,  is  immaterial  and  inadmissible. 
Clarion  Bank  v.  Jouos,  11  B.  R  8S1;  s.  c.  21  Wall.  325;  s.  c.  2  A.  L.  T. 
(N.  S.)  1.S5. 

Wlieu  property  of  tlio  bankrupt  has  been  sold  under  judgment  confessed, 
witli  a  view  to  ^ivc  fraudiileiii  preferences,  the  assignee  may  apply  in 
the  State  court  for  permission  to  c-onie  in  at  any  time  befoi*e  a  final  decree, 
and  claim  the  fund  ajrninst  the  cnHlitoi"?;,  and  have  a  trial  of  the  facts. 
It  is  unnecessary  that  the  juilirnient  should  be  opened.  The  act  of  Con- 
^Tcss  operates  direct ly  uijon  ilu^  rights  of  the  creditors,  and  makes  their 
preferences  v(»l(l.  M'he  assiuiiee  claims,  not  uinm  an  adverse  title,  but 
under  and  tlircumh  the  l>anl<ruiit  by  virtue  of  tlie  bankruptcy  act  His 
claim  is  adv«'rs4'  to  tlie  creditors  only  in  tlie  sense  that  they  are  post- 
]»(>iied.  and  lie  sniiersedes  them,  and  comes  in  upon  the  fund,  and  not 
the  proiivny,  on  account  of  the  rightful  jurisdiction  of  the  State  court, 
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at  the  time  to  seize  and  sell  tUe  property.  Rohrer*s  Appeal,  62  Pehnr4d8; 
Jordaja  v.  Downey,  12  B.  B.  427;  s.  c.  40  Md.  401;  Chan  y.  Chan,  1  Penn. 
U  J.  175. 

Seasonable  Cause.—  The  bankruptcy  act  does  not  require  that  the  party 
receiving  the  transfer  shall  know,  etc.,  but  that  he  shall  have  reasonable 
cause  to  believe  — such  reasonable  cause  as  would  induce  the  belief  in 
the  mind  of  an  intelligent,  capable  business  man.  Foster  v.  Hackley  & 
Sons,  2  B.  R.  406;  s.  q.  2  L.  T.  B.  8;  a  c.  1  C.  L.  N.  137;  Graham  v.  Stark, 

3  B.  B.  357;  s.  c.  3  Ben.  520;  Sedgwick  v.  Sheffield,  6  Ben.  21;  Otis  v. 
Hadley,  112  Masa  100. 

It  is  sufficient  if  the  creditor  had  reasonable  cause  to  believe  the  debtor 
to  be  in  contemplation  of  insolvency,  although  he  did  not  have  reason- 
able cause  to  believe  him  to  be  insolvent  in  fact.  Paige  v.  Loring,  1 
Holmes,  275. 

It  is  not  necessary  that  the  creditor  shall  know  or  be  aware  of  the 
debtors  intent  to  give  a  preference.  Webb  v.  Sachs,  15  B.  R.  168;  s.  c. 
13  Pac.  L.  R.  28;  s.  c.  9  a  L.  N.  156. 

It  should  be  averred  that  the  creditor,  at  the  time  of  the  transfer,  had 
reasonable  cause  to  believe,  etc.  In  re  Hunt,  2  B.  R.  539;  s.  c.  1  G.  L.  N. 
169. 

**  Reasonable  cause  to  believe,"  means  a  state  of  facts  or  circumstances 
which  would  lead  any  prudent  man  to  make  inquiries.  It  will  not  do 
to  ask  protection  on  account  of  ignorance,  when  a  small  amount  of  inquiry 
would  have  given  all  necessary  information.  In  re  J.  B.  Wright,  2  B. 
R  490;  in  re  Arnold,  2  B.  R.  160;  White  v.  Raftery,  3  B.  R.  221;  s.  c.  1 
O.  L.  N.  361;  s.  c.  16  Pitts.  L.  J.  110;  Merchants'  National  Bank  v.  Truax, 
1  B.  R.  545;  s.  c.  1  L.  T.  B.  73. 

The  statute  does  not  require  that  the  creditor  shall  have  absolute  knowl- 
edge on  the  point,  nor  even  that  he  shall,  in  fact,  have  any  belief  on  the 
subject.  It  only  requires  that  he  shall  have  reasonable  cause  to  believe, 
and  he  must  be  considered  to  have  reasonable  cause  to  believe  when  such 
a  state  of  facts  is  brought  to  his  notice,  in  respect  to  the  affairs  and  pe- 
cuniary condition  of  the  debtor,  as  would  lead  prudent  business  men 
to  the  conclusion  that  the  debtor  can  not  meet  his  obligations  as  they 
mature  in  the  ordinary  course  of  business.  Toof  v.  Martin,  6  B.  R.  49; 
8.  c.  4  B.  R.  488;  s.  c.  1  Dillon,  203;  s.  c.  13  Wall.  40;  Buchanan  v.  Smith, 

4  B.  R.  397;  s.  c.  7  B.  R.  513;  s.  c.  8  Blatch.  153;  s.  c.  16  Wall  277;  Wager 
V.  Hall,  5  B.  IL  181;  s.  c.  3  Bisa  28;  s.  c.  16  Wall.  584;  in  re  Glark  & 
Daughtrey,  10  B.  R.  21;  Burpee  v.  National  Bank,  9  B.  R.  314;  s.  c.  5 
Bisa  405;  Piatt  v.  Stewart,  13  Blatch.  481. 

Actual  belief  is  not  made  the  criterion  of  proof,  nor  is  it  necessary 
that  it  should  appear  that  the  creditor  actually  believed  that  the  debtor 
was  insolvent;  but  the  true  inquiry  is,  whether  the  creditor,  as  a  business 
man  acting  with  ordinary  prudence,  sagacity,  and  discretion,  had  reason- 
able cause  to  believe  that  the  debtor  was  insolvent,  in  view  of  all  the 
facts  and  circumstances  known  to  him  at  the  time  he  received  the  trans- 
fer of  the  property.  If  it  appears  that  the  debtor  was  actually  insolvent, 
and  that  the  means  of  knowledge  upon  the  subject  were  at  hand,  and  that 
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Bucb  tAcUi  Hud  circumstances  were  known  to  the  creditor  as  clearly  put 
him  on  InQuiry,  be  had 'reasonable  *cause  to  believe  that  the  debtor  was 
ini^olyenL  Ordinary  prudence .  is  required  of  a  purchaser  In  respect  to 
the  title  of  the  seller,  iond  if  he' fails' to  inrestigate,  when  put  upon  in- 
quiry,  he  is  chargeable  with  all  the  knowledge  which  it  is  reasonable  to 
suppose  he  would  have  acquired  if  he  had  performed  his  duty.  Con- 
structive notice  is  sufficient,  upon  the  ground  that  when  a  party  -is  about 
to  perform  an  act  by  which  he  has  reason  to  believe  that  the  rights  of 
a  third  person  may  be  affected,  an  inquiry  as  to  the  facts  is  a  moral  duty, 
and  diligence  an  act  of  justice.  Whatever  fairly  puts  a  party  upon  in- 
quiry is  sufficient  notice  w^here  the  means  of  knowledge  are  at  hand,  and 
if  the  party,  under  suc;h  circumstances,  omits  to  inquire,  and  proceeds 
to  receive  the  ti'ansfer  or  conveyance,  he  does  so  at  his  peril,  as  he  is 
chargeable  with  a  knowledge  of  all  the  facts  which,  by  a  proper  inquiry, 
he  might  have  ascertained.  Scammon  v.  Cole,  5  B.  R.  257;  a  c.  3  B.  R. 
393;  s.  c.  2  L.  T.  B.  103;  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R. 
513;  s.  c.  8  Blatch.  153;  s.  c.  16  Wall  277. 

Knowledge  of  a  trader's  inability  to  pay  his  debts  in  the  ordinary 
course  of  business,  deriveti  from  his  failure  to  pay  the  debt  due  to  the 
preferred  creditor  hinisolf,  is  at  least  sufficient  to  put  a  party  upon  the 
inquiry  as  to  the  debtor's  solvency.  In  re  Forsyth  &  Murtha,  7  B.  R. 
174. 

Willing  Ignorance,  as  where  a  party  willfully  shuts  his  eyes  to  the 
means  of  Informatiou  which  he  knows  are  at  hand,  is  regarded  as  equiva- 
lent to  actual  knowledge.  Scammon  v.  Cole,  5  B.  R.  257;  Wager  v.  Hall, 
5  B.  R.  181;  8.  c.  3  Biss.  28;  s.  c.  10  Wall.  584;  Peckhaui  v.  Burrows,  3 
Story,  544. 

If  other  creditors  institute  inquiries,  shortly  after  the  making  of  the 
transfer,  and  fmd  no  difficulty  in  learning  that  the  debtor  owes  more  than 
the  valu^'  of  his  property,  this  shows  that  the  means  of  ascertaining  his 
coudltion  woiv  nt  hand.  Wager  v.  Hall,  5  B.  R.  181;  s.  c.  3  Biss.  28; 
s.  e.  1()  Wall.  n.-U. 

The  proposition  of  *'  reasonable  cause  to  believe."  is  one  of  fact,  to  he 
established  by  proof,  and  found  by  the  jury.  The  intent  to  prefer  may 
l>e  inferred  from  the  fact  of  preference,  and  it  is  competent  for  the  jury 
that  this  intent  is  so  plainly  inferable,  from  the  acts  of  the  debtor  known 
to  the  cre<litor.  as  to  amount  to  reas<mable  cause  to  believe.  Forbes  v. 
Howe,  102  Mass.  427. 

The  actual  lu^lief  of  th(^  erixlitor  a.s  to  the  solvency  of  the  debtor  is 
wholly  immaterial.  The  only  inquiry  which,  under  the  statute,  is  rele- 
vani  to  the  issue  is,  wlK'tlier  the  creditor  had  reasonable  cause  to  Ix^lieve 
the  (li'litor  insolvent;  that  is,  wh<'ther.  in  view  of  all  the  faets  and  cir- 
(Miiiistancos  \vhi<h  wvrv  known  to  the  creditor,  conceraiug  the  bu.*iiness  and 
lic(  nnJMi-y  coiuliiion  of  the  (h-btor,  in  conn(H'tion  with  the  time  and  mode 
of  tlic  tninsfcr  of  the  projicrty  talu'n.  he,  as  a  ivasouable  man,  acting 
witli  onliiiary  i)riiilrn(<\  sagacity  an<l  discretion,  had  good  ground  to 
])cli<'vc  that  the  <lobtor  was  ins<»lvcnt.  This  is  the  only  legitimate  sub- 
j(Ht  of  inquiry.     It  was  not  intended  by  the  statute  to  make  the  actual 
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belief  of  the  party  concerning  the  solvency  of  the  debtor  one  of  the 
standards  by  which  to  test  the  validity  of  the  transfer  of  property  to 
him.  Such  a  belief  might,  or  might  not,  be  well  founded.  It  would  be 
an  unoertain  and  fluctuating  standard.  That  which  would  satisfy  one 
man,  would  be  wholly  insufficient  to  convince  another;  and  those  facta 
which  would  fall  far  short  of  producing  belief  in  a  person  who  was  disr- 
interested  and  impartial  might  have  a  different  effect  upon  the  same  per- 
son when  acting  under  a  strong  influence  of  self-interest.  In  the  place  of 
a  test  so  uncertain  and  unsatisfactory  as  the  belief  of  a  party,  formed 
under  a  great  bias,  the  statute  has  established  one  much  more  safe  and 
definite,  applicable  to  all  persons  alike,  and  easily  understood  and  readily 
applied  — the  belief  of  a  reasonable  man  taking  a  transfer  of  property 
under  like  circumstances.  Scammon  v.  Cole  et  aL,  3  B.  R.  393;  s.  e.  2 
Li.  T.  B.  103. 

Instructions  which  confine  the  plaintiff  to  proof  of  reasonable  cause  of 
belief  as  to  the  debtor's  actual  financial  condition,  instead  of  permitting 
him  to  prove  reasonable  cause  of  belief  on  the  defendant's  part  as  to  the 
debtor's  purposes  and  ultimate  intentions  are  erroneous.  It  is  undoubt> 
edly  true,  that  the  distinction  here  pointed  out  is  usually  of  not  much 
practical  Importance.  The  question  usually  submitted  to  the  Jury,  as  the 
turning  point  in  the  trial,  is,  as  to  the  prefen-ed  creditor's  reasonable  cause 
to  believe  the  dobtor  to  be  insolvent  in  fact  at  the  time  of  making  the 
payment,  or  giving  the  security  complained  of,  as  constituting  an  unlaw- 
ful preference.  But  when  the  evidence  has  a  tendency  to  show  that  there 
were  apparent  indications  that  insolvency  was  a  probable  and  approach- 
'ing  event,  it  is  material  to  instruct  the  Jury  that  the  plaintiff  is  entitled 
to  recover,  if  his  proof  as  to  the  defendant's  reasonable  cause  of  belief 
goes  no  further  than  cause  to  believe  that  the  debtor,  at  the  time,  was 
acting  in  oontemplation  of  insolvency.    Beals  v.  Quinn,  101  Mass.  262. 

Evidence  tending  to  prove  that  the  creditor  had  reasonable  cause  to 
believe  the  debtor  to  be  insolvent  is  not  competent  unless  it  is  brought 
home  to  his  personal  knowledge  before  or  at  the  time  of  his  purchase. 
Crump  V.  Chapman,  15  B.  R.  571. 

Where  the  defendant  admits  that  a  statement  made  by  the  bankrupt 
on  examination  in  his  presence  is  true,  the  statement  may  be  proved  by 
any  one  who  heard  it  Goodrich  v.  Wilson,  14  B.  R.  555;  s.  c.  119  Mass* 
420. 

Evidence  of  the  debtor's  financial  condition  and  reputation  a  year  pre- 
vious to  the  giving  of  the  security  is  competent  upon  the  question  of  his 
solvency  or  insolvency  a  year  later,  and  as  tending  to  show  what  means 
the  creditor  had  to  know,  or  cause  to  believe,  that  the  debtor  was  insolvent, 
Forbes  v.  Howe,  102  Mass.  427. 

Evidence  that  it  was  a  general  custom  and  within  the  ordinary  course 
of  business  for  persons  engaged  in  the  same  business  to  make  sales  like 
the  one  in  controversy,  and  that  this  custom  was  well  known  to  the  trade, 
is  competent    Otis  v.  Hadley,  112  Mass.  100. 

Evidence  that  such  a  sale  would  not  be  a  suspicious  circumstance  that 
would  affect  the  bankrupt's  reputation  for  solvency  is  inadmissible. 
Ibid. 
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Tbfi  defendant  can  not  prove  that  he  has  made  similar  pnx^hases  from 
others  in  the  same  trade.    Ibid. 

Evidence  as  to  the  creditor's  actual  belief  is  inadmissible,  for,  if  he  bad 
reasonable  cause  to  believe,  it  is  immaterial  whether  he  did  In  fact  be- 
lieve or  not    Forbes  v.  Howe,  102  Mas&  427. 

The  declarations  or  acts  of  the  debtor  subsequent  to  the  transfer  are 
not  admissible  as  against  the  creditor.  Phoenix  v.  Ingraham»  5  Johns. 
412. 

The  creditor  is  not  of  necessity  affected  by  a  misrepresentati(m  or  deceit 
of  the  bankrupt  in  regard  to  the  transaction.  Brooke  v.  Scoggins,  11 
B.  R.  258;  s.  c.  9  Pac.  L.  R.  12. 

Any  serious  and  intentional  misstatement,  or  attempt  to  mislead  or 
deoelve  other  creditors  in  regard  to  the  transaction,  when  made  by  the 
creditor  casts  suspicion  on  the  transaction.    Ibid. 

The  validity  of  a  preference  do^s  not  depend  on  the  moral  good  faith 
with  Tvhich  It  was  accepted  by  the  creditor.  Alderdioe  v.  State  Bank. 
11  B.  R.  398. 

The  creditor's  belief  that  he  is  entitled  to  the  preference  is  not  materiaL 
The  intent  to  i-eceive  a  preference  should  not  be  confounded  with  cor- 
rupt motive.     Bingham  v.  Richmond,  6  B.  R.  127. 

The  bankruptcy  act  disarms  the  vigilance  of  creditors  generally,  by  de- 
claring that  no  vigilance  can  be  rewarded  by  a  preference,  if  obtaine<l 
contrary  to  its  provisions  within  four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy.  It  undertakes  to  disable  creditors  from  procuring 
preferences  within  that  ixriod  by  attachment,  mortgage,  or  confession 
of  judgment.  It  must  \m  so  administered  as  to  suppress  illegal  prefer- 
ences, or  it  necessarily  oix^i-ates  as  a  fraud  upon  the  rights  of  the  mass  of 
creditors  who  in  good  faith  ix'fraiu  from  seeking  advantages  contrary  to 
its  provisions  and  policy.    Mark  son  v.  Hobson,  2  Dillon,  327. 

All  experience  shows  tJiat  positive  proof  of  fraudulent  acts  between 
debtor  and  creditor  is  not  generally  to  be  expected,  and  it  is  for  This 
rea.sou.  among  others,  that  the  law  allows  in  such  controvei'sics  a  resort 
to  {'in  lunstnncos  as  tlio  nutans  of  ascertaining  the  truUi,  and  the  rule  of 
evidoncf'  is  well  B(»ttloil  that  circuni stances  altogether  inconclusive,  if  sepa- 
rately (-(msidcreil.  may  by  tlu^ir  number  and  joint  operation,  espec*ially 
Avhen  (•oiTolH)ratt'(l  by  moral  coineidenr'es,  be  sutiicient  to  constitute  con- 
clusive proof.  Wager  v.  Hall,  5  B.  H.  181;  s.  c.  3  Biss.  28;  s.  c.  IG  Wall. 
584. 

If  a  niorc'linnt.  <lebtnr  in  a  mercantile  community  is  so  straitened  that, 
without  pretense  of  any  defense,  he  is  under  tlie  pressure  of  suits  to  com- 
pel payment  of  debts  mnturinji  in  his  current  business,  this  Ls  very  high 
evidtmre  of  his  inability  \o  ])i\y.     Mayer  v.  Hermann,  10  Blatch.  2.")t>. 

'J'Im'  existence  of  m  linanc.ini  crisis  constitutes  of  itself  a  rejisonable  cause 
for  bclicvinir  doubtful  men  to  l»e   insolvent.     In  re  Clark  &   Daughtrey, 

m  P..  K.  m. 

A  cndiior  mny  be  alTected  by  rumors  which  he  has  heard  about  the 
debtor's  (•iiil»;inassni(>nt.  Tost  v.  C-ori)ln.  o  B.  R.  11;  Crolson  v.  NeihotT, 
5  n.  n.  r»<;:  ?.  e.  l'  Hiss.  4:;i;  Hyde  v,  Corrigan,  9  B.  R,  4Gt>;  s.  c.  7  Pac. 
I..   11.   mi. 


Beasonable  Cause.  813 

A  payment  received  In  the  ordinary  course  of  business,  without  any 
reasonable  cause  to  believe  the  debtor  to  be  insolvent,  is  valid.  Coxc  v. 
Hale,  8  B.  R.  562;  s.  c.  10  Blatch.  56;  Clark  v.  Iselin,  9  B.  K  19;  s.  c.  11 
B.  R.  337;  s.  c.  21  Wall  360;  s.  c.  10  Blatch.  204. 

A  conveyance  out  of  the  ordinary  course  of  business  is  suflScient  evi- 
dence, if  uncontrolled,  to  establish  a  knowledge  of  the  debtor's  insolvency. 
The  purchaser  is  put  upon  the  Inquiry,  and  should  take  steps  to  ascertain 
the  condition  of  the  debtor,  or  at  least  his  general  reputation  as  to 
solvency.  Tuttle  v.  Truax,  1  B.  R.  601;  in  re  Palmer,  3  B.  R  283;  s.  c. 
1  L.  T.  B.  139;  in  re  E.  Meyer,  2  B.  R.  422;  a  c.  1  O.  L.  N.  210;  in  re  Col- 
man,  2  B.  R.  563;  in  re  Dean  &  Garrett,  2  B.  R.  89;  in  re  Hafer  &  Bro. 
(in  re  Beck),  1  B.  R.  586;  s.  c.  6  Phila.  474;  Soammon  v.  Cole,  5  B.  R.  257; 
North  V.  House.  6  B.  R.  365. 

Independent  of  the  express  provisions  of  the  bankruptcy  act,  the  gen- 
eral rule  of  law  is,  that  the  transfer  or  delivery  of  property  will  be  con- 
sidered fraudulent  when  it  is  not  delivered  in  the  usual  course  of  trade, 
or  of  the  accustomed  dealings  between  the  parties.  Rison  v.  Knapp,  4  B. 
R.  349;  8.  c.  1  Dillon,  186. 

A  creditor  who  has  before  him  what  the  bankruptcy  act  declares  shall 
be  prima  facie  evidence  of  fraud,  must,  in  law,  be  deemed  to  have  reason- 
able cause  to  believe  in  the  existence  of  such  fraud,  unless  this  legal  pre- 
sumption is  overborne  by  opposing  evidence.  In  re  Kingsbury  et  al.,  3 
B.  R.  318;  Wilson  v.  Stoddard,  4  B.  R.  254;  s.  c.  2  C.  L.  N.  161. 

This  prima  facie  evidence  is  present  to  every  creditor  who  accepts  a 
security  in  any  case  to  which  the  provision  is  applicable;  and  unless  the 
creditor  has  evidence  sufficient  to  repel  this  legal  presumption,  he  has 
reasonable  cause  to  believe  that  the  security  is  fraudulent  and  void  under 
the  bankruptcy  act  This  will  necessarily  prevent  any  security  voluntarily 
given  by  an  Insolvent  to  a  favored  creditor  from  being  held  valid,  simply 
because  it  proceeded  from  the  voluntary  act  of  the  debtor,  and  was  pre- 
pared without  any  previous  communication  with  the  creditor,  either  In 
regard  to  the  giving  of  the  security,  or  the  financial  condition  of  the 
debtor.  A  creditor  can  not,  by  shutting  his  eyes  when  this  statutory 
prima  facie  evidence  of  fraud  is  placed  before  him,  escape  the  conse- 
quences of  this  provision.  When  he  accepts  a  security,  he  is  conclusively 
presumed  to  know  what  appears  upon  its  face,  and  to  have  reasonable 
cause  to  believe  it  was  intended  to  accomplish  what  must  be  its  ordinary 
and  nece9sary  effect;  and  no  masterly  inactivity,  no  self-imposed  ignorance 
of  what  the  circumstances  call  upon  him  to  ascertain,  however  intense, 
and  however  closely  guarded  that  ignorance  may  be,  can  make  fraudulent 
preferences  valid  and  binding  as  against  the  assignee.  Graham  v.  Stark, 
3  B.  R.  357;  s.  c.  3  Ben.  520. 

Transfers  made  in  the  usual  and  ordinary  course  of  a  trader's  business, 
or  payments  made  at  the  time  a  debt  matures,  and  In  the  usual  mode  of 
paying  debts,  are  prima  facie  valid.  On  the  other  hand,  whenever  a  cred- 
itor is  in  possession  of  such  facts  and  circumstances  in  reference  to  his 
debtor's  standing,  as  arouse  suspicion  with  regard  to  his  solvency  or  ability 
to  meet  his  indebtedness,  the  creditor  is  so  far  put  upon  inquiry  that  he 
will  not  be  allowed  to  shut  his  eyes  to  those  facts  and  circumstances,  and 
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obtain  payment  of  a  debt  otherwise  than  as  it  matures,  or  take  security 
or  a  trauBfer  of  property  from  the  debtor  to  the  prejudice  of  other  cred- 
itors. Not  paying  debts  in  the  usual  and  ordinary  course  of  a  trader's 
business,  from  a  lack  of  present  means,  and  want  of  ability  to  raise  means, 
must  be  reigarded  as  prima  facie  evidence  of  insolvency,  and  the  creditor 
who  has  knowledge  of  such  facts  must  act  in  view  of  them.  Driggs  v. 
Moore,  Foot  &  Co.,  3  B.  R  602;  s.  c.  1  Abb.  O.  O.  440. 

It  is  a  sound  rule  that,  when  a  person  suspects  the  solvency  of  a  debtor, 
and,  in  consequence  of  that  suspicion,  obtains  property  or  money,  and 
thei-eby  a  preference,  and  It  turns  out  In  fact  that  his  debtor  is  insolvent, 
he  may  l>e  said  to  be  In  the  predicament  contemplated  by  the  bankruptcy 
law;  he  has  reasonable  ground  to  believe  that  his  debtor  is  Insolvent,  and 
so  can  not  avail  himself  of  the  payment  made,  or  security  obtained. 
Courts  oufyht  not  to  prevent  or  Interfere  with  the  ordinary  business  opera- 
tions between  man  and  man^  and  do  not  attempt  to  do  so  unless  there 
is  something  in  the  transaction  Indicating  that  the  man  who  makes  it 
has  reason  to  believe  tliat  he  is  getting  what  ought  to  belong  to  cred- 
itors generally,  and  if  so,  the  bankruptcy  law  declares  he  can  not  avail 
himself  of  money  or  property  thus  obtained.  But,  when  a  man  acts  with- 
out knowledge  of  the  condition  of  the  party,  or  of  anything  to  create  sus- 
picion of  his  solvency,  and  in  good  faith  obtains  a  payment  or  security, 
then  the  bankruptcy  law  will  not  Interfere  with  it  Traders*  National 
Banli  V.  Campbell,  3  B.  R.  498;  s.  c.  (3  B.  K  353;  s.  c.  2  BIss.  423;  a  c.  14 
Wall.  87. 

Although  the  consideration  for  an  assignment  of  a  claim  to  a  third 
person  is  paid  out  of  tlie  funds  of  the  debtor  by  such  third  person,  yet  the 
assignee  is  not  entitled  to  recovt^r  unless  it  appears  that  the  creditor  at 
the  time  clearly  understood  tliat  he  was  dealing  directly  with  the  debtor's 
agent  for  a  conveyance,  si'curily,  transfer  or  payment  from  or  out  of  the 
funds  of  the  delator.  Tlie  creditor  is  entitled  to  retain  the  money  if  he 
was  misled  by  sucli  tliinl  person  into  the  l)elief  that  the  transaction  was 
a  mere  a.ssigumeui  of  the  debt  to  himself  for  his  own  benetit,  and  to 
be  paid  for  out  of  his  own  funds.     Winsor  v.  Kendall,  3  Story,  507. 

Mere  knowledge  that  a  claim  of  less  than  $100  remains  unsettled  does 
not  constitute  rensomil)le  cause  to  believe  that  a  fraud  on  the  act  is  l>eing 
committed  by  aeceptinjx  a  payment.    Castle  v.  Lee,  11  B.  R.  80. 

The  small  amount  of  means  used  to  eariy  on  the  business  can  not  affect 
the  validity  of  the  transfer,  for  the  statute  can  not  be  graded  by  any 
system  of  minimums  in  its  ni)plication  to  the  various  trades,  professions 
and   callings  of  individuals.    McAllister  v.   Richards,  C>  Penn.   133. 

No  (nMlitor,  after  exacting  a  <leed  of  trust  so  stringent  &»  to  destroy 
the  (iiMlit  of  an  insolvent  debtor,  has  a  right  to  claim  that  he  did  not 
have  reasonabh^  4'ause  to  believe  tlie  debtor  to  be  insolvent.  In  re  Clark 
i^^  l»an;:lilrey.   10  K.  K.  21. 

Tlie  takiiiir  of  a  debtor's  property  on  legal  process  is  not  in  the  ordinary 
eoiirsc  of  liis  business.  When  a  creditor  makes  repeated  demand  for 
payment,  and  is  coniijelled  to  resort  to  legal  process  to  obtain  satisfaction, 
h<'  has  reasnn.'iblc  c;nise  to  believe  the  debtor  to  be  insolvent.  Haskell 
V.  Tn-alls,  5  B.   R.  2(>5. 
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The  confeBsion  of  a  judgment  can  not  be  considered  aa  an  act  done 
In  the  ordinary  course  of  the  debtor's  business.  It  is,  therefore,  prima 
facie  contrary  to  the  provisions  of  the  act,  both  as  to  the  debtor  and  the 
creditor  receiving  it.  The  burden  of  proof  is  upon  the  creditor  to  over- 
come this  presumption.    In  re  Walton  et  aL,  1  Deady,  442. 

When  an  execution  must  necessarily  stop  the  debtor's  business,  the 
execution  creditor,  in  general,  has  reasonable  cause  to  believe  the  debtor 
to  be  insolvent.  Hood  v.  Karper,  5  B.  R*.  358;  s.  c.  8  Phila.  160;  s.  c.  2 
li.  T.  B.  201;  Zahm  v.  Fry,  9  B.  R.  546;  s.  c.  21  Pitts.  Lr.  J.  155;  s.  c. 
31  Leg.  Int  197. 

Creditors  Issuing  executions  on  Judgments  obtained  on  demands  long 
overdue,  against  a  banlcrupt  who  has  been  pressed  in  repeated  Instances 
to  pay  or  secure  the  demands,  and  has  failed  to  do  so  because  of  his 
Inability,  must  be  held  to  have  had  reasonable  cause  to  believe  that 
the  debtor  was  Insolvent.  Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R. 
513;  8.  c.  8  Blatch.  153;  s.  c.  16  Wall.  277. 

Payments  by  a  banlcer,  whose  doors  are  closed,  in  checks  upon  another 
banl^  In  the  same  place,  are  not  in  the  ordinary  course  of  his  business. 
Markson  v.  Hobson,  2  Dillon,  327. 

If  the  bank  is  not  the  general  banker  of  a  bankrupt,  the  case  is  not 
one  for  the  application  of  the  cautionary  rule  which  requires  transac- 
tioms  between  them  to  be  scrutinized  with  care.  Rankin  v.  Third  Nat'L 
Bank,  14  B.  R.  4. 

The  debtor's  remonstrances,  that  the  giving  of  the  security  will  injure 
his  credit,  is  sufficient  to  put  the  creditor  upon  inquiry.  Wager  v.  Hall,  5 
B.  R.  181;  s.  c.  3  Biss.  28;  s.  c.  16  Wall.  584;  Hyde  v.  Oorrlgan,  9  B.  R. 
466;  8.  c.  7  Pac.  L.  R.  121. 

If  a  transfer  was  not  in  the  usual  and  ordinary  course  of  business 
of  the  bankrupt,  that  fact  is  prima  facie  evidence  that  a  fraud  was  com- 
mitted upon  the  bankruptcy  act  by  the  transfer,  and  the  burden  of  proof 
will  be  upon  the  creditor  receiving  it  to  show  the  validity  of  the  transac- 
tion as  respects  a  fraud  on  the  act.  But  if  the  transfer  was  made  in  the 
usual  and  ordinary  course  of  business  of  the  bankrupt,  then  the  burden 
of  proof  will  rest  upon  the  assignee.  Collins  et  al.  v.  Bell  et  al.,  3>  B.  R.  • 
687;  Scammon  v.  Cole  et  al.,  3  B.  R.  893;  s.  c.  2  L.  T.  B.  103. 

A  transfer  of  the  whole  of  the  debtor's  property  is  not  in  the  usual 
and  ordinary  course  of  business.  A  conveyance  of  part  may  be  public, 
fair  and  honest,  but  a  conveyance  of  all  must  either  be  fraudulently 
kept  secret  or  produce  an  immediate  absolute  bankruptcy.  Nothing  re- 
mains for  the  creditors  in  any  shape.  The  debtor  is,  therefore,  Insolvent, 
of  course,  the  moment  he  executes  the  deed,  for  there  is  nothing  at  all  left 
for  his  creditors.  Grow  v.  Ballard,  2  B.  R.  254;  s.  c.  1  L.  T.  B.  Ill;  Brock 
V.  TeiTell,  2  B.  R.  643;  Davis  &  Green  v.  Armstrong,  3  B.  R.  34;  s.  c. 
2  L.  T.  B.  138;  Foster  v.  Hackley  &  Sons,  2  B.  R.  406;  a  c.  2  L.  T.  B. 
8;  s.  c.  1  C.  L.  N.  137;  in  re  Batchelder,  3  B.  R.  150;  s.  c.  Lowell,  373; 
Graham  v  Stark,  3  B.  R.  357;  s.  c.  3  Ben.  520;  Risen  v.  Knapp,  4  B.  R. 
349;  s.  c.  1  Dillon,  186;  Cooklngham  v.  Morgan,  5  B.  R.  16;  e.  c.  7  Blatch. 
480;  Walbrun  v.  Babbitt,  6  B.  R.  539;  s.  c.  9  B.  R.  1;  s.  c.  16  Wall.  577; 
Peckham  v.  Burrows,  3  Story,  544. 
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A  conveyance  of  all  the  debtor's  property  to  a  creditor  who  has  no 
knowledge  that  there  are  any  other  eredlto-rs  to  valid.  Wadsworth  v. 
Tyler,  2  B.  R.  316;  s.  c.  2  L.  T.  B.  28. 

The  transfer  will  stand  If  nothing  was  brought  to  the  attention  of  the 
creditor  which  would  reaaonably  have  induced  him  to  believe  the  debtor 
to  be  Insolvent.     Rankin  v.  Third  Nat'l.  Bank,  14  B.  R.  -». 

The  transfer  of  all  the  goods  of  a  debtor  and  the  leaae  of  the  store- 
house in  which  they  are  kept,  and  putting  others  in  possession  with 
authority  to  sell  all  his  stock  and  apply  the  proceeds  to  the  payment  of 
debts  tn  execution,  is  uot  in  the  usual  course  of  business;  does  break  up 
his  business;  and  is  not  only  some,  but  very  strong  evidence  of  an  intent 
to  prefer  his  creditors,  he  being  at  the  time  insolvent.  What  is  the 
usual  course  of  a  retail  merchant's  business?  It  is  to  sell  his  goods  at 
his  usual  place  of  business  to  customers  as  they  come,  to  keep  up  an  or- 
dinary stock,  and  continue  in  business  in  the  usual  way  that  such  raer- 
chanti)  do.  Certainly  it  is  not  in  the  usual  course  of  a  retail  merchant's 
business  when  in  a  state  of  actual  insolvency,  to  confess  Judgment  to 
certain  creditors,  suffer  executions  to  be  levied  by  them,  and  then  assign 
over  to  them  all  his  stock,  and  his  place  of  business,  put  them  in  posses- 
sion, and  provide  that  the  surplus  over  the  payment  of  their  claims  shall 
be  returned  to  himself.  Such  a  state  of  facts  undoubtedly  justifies  the 
court  in  saying  that  it  is  requii*ed  to  be  rebutted  by  some  evidence  that 
the  transaction  was  not  intended  as  an  undue  preference  contrary  to  the 
provisions  of  the  bankruptcy  law.  Pierce  v.  Evans,  61  Penn.  415;  Mayer 
V.  Hermann,  10  Blatch.  256. 

When  a  party  is  aware  that  all  demands  for  which  he  could  be  held 
liable,  as  well  for  the  individual  members  as  for  the  firm  itself,  and 
whether  the  same  had  matured  or  not,  w^ere  to  be  paid,  whilst  other  de- 
mands known  to  him  are  left  unsecured,  and  that  by  the  an*aDgeuient 
debts  uot  due  are  anticipated,  and  thereby  the  discount  which  has  l)een 
paid  is  lost,  he  has  reasouaV)le  cause  to  believe  that  a  preference  Is  in- 
tended. Kuowledcre  of  overdue  del)ts,  and  tlie  fact  that  a  large  amount  of 
firm  projierty  is  applieil  to  the  discharge  of  the  personal  liabilities  of 
the  pai-tniTs.  and  not  to  tlie  firm  debts,  are  circumstances  that  call  for 
plenary  proof  that  the  transfer  was  uot  designed  as  a  preference. 
Scanimon  v.  Cole  et  al.,  H  B.  R.  :Jl>3;  s.  c.  5  B.  R.  257;  s.  c.  2  L.  T.  B.  103. 

A  transfer  of  all  the  debtor's  property  sul)ject  to  execution,  leaving 
otlier  creditoi*s  to  ()])taln  paynKMit  out  of  tlie  delits  due  to  him,  constitutes 
a  reasonal)le  cause  to  believe  him  to  be  insolvent.  Smith  v.  McLean,  10 
B.  R.  200. 

The  rule  that  insolvency  consists  in  present  inability  to  pay  debts  nii?:ht 
aiU'l.v  it'  the  del)t(>r  be  present  and  the  negotiations  are  with  hiin.  But 
when  he  is  absent,  and  tlint  absence  is  alleged  as  the  sole  reason  for  the 
nonpnynuMit  of  the  dei^t,  an<l  tlie  reasons  jriven  for  such  absence  are  not 
sucli  .'IS  would  ('xciie  nny  suspicion  of  insolvency  or  present  inability  to 
p;iy.  it  liMs  no  Mi»plif*ation.  Clerks  and  a^:ents  are  not  supposed  to  have 
entire  rnntnil  of  the  re>;ourc(^s  of  their  prineipal  to  such  an  extent  as  to 
make  their  failure  to   meet   an  obligation  of  their  principal  an  act  of 
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bankruptcy  against  him.  Security  given  by  an  agent  after  demand  and 
nonpayment  of  a  debt  under  such  circumstances  will  be  valid.  Jenkins 
V.  Meyer,  3  B.  R.  776;  s.  c.  2  Biss.  303. 

When  a  merchant  fails  to  pay  his  notes  or  rather  mercantile  obligations 
as  they  become  payable,  the  immediate  presumption  of  inability  to  iiay 
arises.  There  may  be  reasons  in  a  particular  case  why  payment  at 
maturity  is  not  made.  There  may  be  a  defense  to  the  apparent  debt;  the 
nonpayment  may  be  caused  by  accident  or  carelessness  or  inattention, 
or  it  may  be  the  result  of  some  other  special  temporary  cause  entirely 
consistent  with  amplest  solvency.  Nevertheless,  where  no  such  cause 
exists,  nonpayment  prima  facie  imports  Inability  to  pay  in  due  course  of 
business.  Mayer  v.  Hermann,  10  Blatch.  256;  Dunning  v.  Perkins,  2 
Biss.  421;  Bartholow  v.  Bean,  10  B.  R.  241;  s.  c.  18  Wall.  635;  Shaffer  v. 
P^ritchery,  4  B.  R  548;  Golson  v.  Neihoff,  5  B.  II.  56;  s.  c.  2  Biss.  434; 
Wilson  V.  City  Bank,  5  B.  B.  270;  s.  c.  9  B.  R  97;  s.  e.  1  Dillon,  476;  s.  c. 
17  Wall.  473;  Warren  v.  Del.,  L.  &  West  R.  Co.,  7  B.  R.  451;  s.  c.  10  Blatch. 
493;  Warren  v.  Tenth  Nan.  Bank,  7  B.  R.  481;  s.  o.  10  Blatch.  403;  Harri-. 
son  V.  McLaren,  10  B.  R  244. 

Notice  of  the  nonpayment  of  a  judgment  note  is  not  notice  of  the' 
insolvent  condition  of  the  maker.  Love  v.  Ix)ve,  21  Pitts.  L.  J.  101;  Piper 
V.  Brady,  10  B.  R.  517;  s.  c.  31  Leg.  Int.  316. 

The  nonpayment  of  an  account  for  goods  sold  when  there  is  no  cir- 
cumstance warranting  any  other  inference  than  that  the  debtor  can  not 
pay  for  the  want  of  means,  indicates  insolvency,  and  affords  a  reasonable 
cause  to  believe  him  to  be  insolvent.    Mayer  v.  Hermann,  10  Blatch.  256. 

The  existence  of  the  required  reasonable  cause  for  b^ief  may  be  in- 
ferred from  all  the  circumstances  of  the  transaction.  In  re  Gregg,  4  B.  R. 
456;  Stranahan  v.  Gregory  &  Co.,  4  B.  R.  427;  Anon.,  1  Pac.  L.  R  173; 
Buchanan  v.  Smith,  4  B.  R.  397;  s.  c.  7  B.  R  513;  s.  c.  8  Blatch.  153; 
s.  c.  16  Wall.  277;  Alderdlce  v.  State  Bank,  11  B.  R.  39?;  Brooke  v. 
Scogglns,  11  B.  R.  258;  s.  c.  9  Pac.  L.  R.  12. 

The  making  of  subsequent  advances  does  not  negative  the  existence  of 
a  reasonable  cause  to  believe  the  debtor  to  be  insolvent,  when  it  was  for 
the  interest  of  the  creditor  to  make  such  advances.  Harrison  v.  McLaren, 
10  B.  R.  244. 

To  confess  knowledge  of  the  facts  which  constitute  insolvency,  and  at 
the  same  time  deny  knowledge  of  the  bankrupt's  insolvency,  is  simply  a 
denial  of  law  rather  than  of  fact.  Rison  v.  Knapp,  4  R  R.  349;  s.  c.  1 
Dillon,  186;  Toof  v.  Martin,  4  B.  R  488;  s.  c.  6  B.  R^  49;  s.  e.  13  Wall.  40; 
8.  c.  1  Dillon.  203;  Warren  v.  Del.,  L.  &  West.  R.  Co.,  7  B.  R.  451;  s.  c. 
10  Blatch.  498. 

Equity  pays  no  regard  to  the  forms  resorted  to  by  parties  in  fraud  of 
the  law.  Toof  v.  Martin,  4  B.  R,  488;  s.  c.  6  B.  R  49;  s.  e.  13  Wall.  40; 
8.  c.  1  Dillon.  208. 

The  principal  Is  chargeable  with  all  the  knowledge  which  his  agent 
had  at  the  time  of  the  transaction.  In  re  E.  Meyer,  2  B.  R.  422;  s.  c.  1 
C.  L.  N.  210:  Ungewltter  v.  Von  Sachs,  3  B.  R.  723;  r.  c.  4  Ben.  167;  s.  c. 
1  L.  T.  B.  224;  s.  c.  3  L.  T.  B.  195;  Graham  v.  Stark,  3  R  R,  357;  «.  c, 
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3  Ben.  520;  Vogle  v.  Lathrop,  4  B.  R.  430;  s.  c.  4  Brews.  253;  Markson  t. 
Hobson,  2  Dillon,  327;  Mayer  y.  Hermann,  10  Blatch.  256.  Ck>ntra,  in  re 
J.  B.  Wright,  2  B.  R.  490. 

Where  a  creditor  places  his  claim  in  the  hands  of  a  collection  agent 
to  forward  for  collection,  the  creditor  is  not  chargeable  with  the  knowl- 
edge of  a  subageut  employed  by  the  latter  if  he  does  not  receive  the 
proceeds  of  a  judgment  by  confession  obtained  by  him,  although  the 
proceeds  were  remitted  to  the  collection  agent  Hoover  V.  Wise,  14  B.  U. 
204;  s.  c.  Gl  N.  Y.  305;  s.  c.  91  U.  S.  308. 

Where  the  attorney  of  a  creiiitor  is  prosecuting  a  debtor  to  enforce 
payment  of  a  debt,  and  by  reason  thereof  the  debtor  discloses  to  him  that 
he  Is  Ir solvent  and  asks  his  advice,  and  he  assumes  to  give  it,  he  can 
not  by  accepting  such  retainer  evade  the  operation  of  the  rule  that  the 
knowledge  of  the  agent  acquired  In  the  conduct  of  his  employer's  busi* 
ness  is  knowledge  of  his  principal.  In  every  step  of  the  prosecution  of 
the  claim  to  collection,  he  is  the  agent  of  the  creditor,  the  performance  of 
hia  duty  to  that  creditor  involves  the  gaining  of  knowledge  of  the 
debtor's  insolvency,  and  no  proffered  confidence  put  in  him  by  the 
adverse  party  can  make  that  information  less  his  client's  property,  or  less 
iij formation  acquireil  in  liis  ageMcy,  and  imputable  to  such  client.  Mayer 
V.  lleriiiann,  10  Blatch.  25(5. 

A  general  authority,  with  sulifiequent  tacit  acquiescence,  is  sufficient 
proof  that  an  agent  had  authority  to  accept  a  preference.  In  re  Colman, 
2  B.  R.  5Ci. 

A  coii)oration  is  chargpable  with  the  knowledge  of  its  officers.  Loudon 
V.  First  Nat'l.  Bank,  15  B.  K.  470. 

Tlie  mere  fact  that  tlie  creiiitor  was  not  present  when  the  transfer  was 
made  and  knew  uotliinjr  of  the  transaction,  does  not  affect  its  cliaracter. 
If.  when  inf(»rni(Hl  of  it,  he  does  not  repudiate  it,  but  accepts  benefits 
under  it,  he  is  ns  niucli  bound  by  the  act.s  of  his  agent  in  accepting  the 
transfer  as  if  he  liad  accepted  himself.    North  v.  House,  0  B.  R.  3tJ5. 

Wliere  tlieiv  is  collusion  l>etween  tlie  creditor  and  the  debtor,  or  delay 
in  issninir  \\n*  excM-ution.  or  a  ust*  of  the  judgment  for  tlie  purpose  of 
pre\entiiiir  and  obstrncting  otlier  c editors  in  the  collection  of  their 
claims,  tlie  jn(l<;inent  will  l)e  dcMlared  void.  In  re  McOie  (ex  parte  Sansren. 
2  B.  U.  r.:U:  s.  c.  2  l>.i<s.  ir^»,:  s.  c.  2  L.  T.  B.  80;  in  re  Kerr.  2  B.  R,  388; 
s.  c.  2  Ia  T.  H.  :v.):  in  re  Sclinepf,  1   B.  R.  TOO;  s.  c.  2  Ben.  72. 

Knowled,ir<"  on  tlu*  paiM  of  tlie  creditor  of  tlie  commission  of  an  act  of 
l)ankniptey  by  the  debtor  constitutes  a  reasonable  cause  to  believe  hira  to 
be  insolvent,  and  the  creditor  must  ])e  lield  to  the  just  and  reasonable 
infercnres  from  su(  b  a<t.  Warren  v.  Tenth  Nat'l.  Bank.  7  B.  R.  481:  s.  c. 
."  B.  K.   179:  s.  f.   \'2  How.  Vr.  H;0:  s.  c.  .-»  Ben.  .SOr>:  s.  c.  10  Blatch.  40.']. 

]Mnii<\v  r(M('ive<l  upon  notes  of  third  part1*»s  accepted  by  a  creditor  ns 
coihlit imi.-il  ])ayiiHiit  nf  liis  d^bt  is.  in  e<niteinphition  of  law,  ivceived  at 
tlie  time  r.f  tbc*  delivery  of  the  notes,  without  regard  to  the  time  when 
tlie  money  was  :i<nially  p:ii<l.  In  other  words,  the  actual  receipt  of  the 
coi'if-nw  of  ilie  Ti(»i«'  r«laies  b;ick  to  the  eonditional  payment,  and  con- 
verts it  into  an  ;ib<i»bite  niie.     Tlie  <iuestion  of  preference  in  the  receipt 
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and  collection  of  the  note  would  have  to  be  determined  by  tbe  facts  as 
tbey  existed  when  the  conditional  payment  was  made.  If  the  creditor  was 
justifiable  in  receiving  the  notes  when  he  did,  in  payment  of  his  debt, 
then  he  became  the  owner  of  them,  and  his  right  to  collect  and  receive  the 
money  on  them  at  any  subsequent  time  can  not  be  affected  by  the  fact 
that  the  debtor  has  since  become  insolvent,  or  that  he  has  since  learned, 
or  has  good  reason  to  believe,  that  the  debtor  was  Insolvent  at  the  time 
of  the  transfer.    In  re  Ouimette,  3  B.  R.  566;  a  c.  1  Saw.  47. 

When  there  is  sufficient  evidence  to  raise  a  legal  presumption  that  a 
transfer  was  made,  with  a  legal  or  actual  intent  to  give,  or  to  obtain  a 
preference,  in  fraud  of  the  policy  and  provisions  of  the  bankruptcy  law, 
the  transfer  can  only  be  sustained  uiK>n  very  clear  and  satisfactory  proofs 
to  repel  such  presumption.  Warren  v.  Del.,  L.  &  West.  R.  Ca,  7  B.  R.  4«51; 
s.  c.  10  Blatch.  493. 

The  mere  fact  that  the  preferred  creditor  may  have  paid  a  valuable 
consideration,  or  advanced  money  on  the  deed,  will  not  validate  It,  if  he 
had  reasonable  caiee  to  believe  the  debtor  insolvent  at  the  time  of  its 
execution.    North  v.  House,  6  B.  R  365. 

Knowledge.—  There  is  a  difference  between  "  kn^^wing "  and  **  having 
reasonable  cause  to  believe."  Singer  v.  Sloan,  11  B.  R.  433;  s.  c.  12  B.  K, 
408;  B.  c.  3  Dillon,  110.    CJontra,  Hamlin  v.  Pettlbone,  10  B.  R.  172;  s.  c. 

6  Biss.  167;  Brooke  v.  McCracken,  10  B.  R.  461;  s.  c.  8  Pac.  L.  R.  102;  s,  c. 

7  C.  L.  N.  10;  Webb  v.  Sachs,  15  B.  R.  168;  s.  c.  13  Pac.  U  R.  28;  a  c.  9 
O.  L.  N.  156. 

The  amendment  to  this  section  does  not  apply  to  transactions  that 
occurred  prior  to  December  1,  1873.  Oxford  Iron  CJo.  v.  Slafter,  14  B. 
R.  380;  a  c.  13  Blatch.  455;  Tinker  v.  Van  Dyke,  14  B.  R.  112;  a  c.  8 
a  Lr.  N.  335;  Barnwell  v.  Jones,  14  B.  R.  278;  in  re  John  F.  Lee,  14  B.  R. 
80;  Slafter  v.  Sugar  Refining  Co.,  13  B.  R.  320;  Hamlin  v.  Pettlbone,  10 
B.  R.  172;  a  c.  6  Biss.  167;  Brooke  v.  McCracken,  10  B.  R.  461;  a  c.  7 
O.  L.  N.  10;  a  c.  8  Pac.  D.  R.  102;  Warren  v.  Garber,  15  B.  R,  409. 
Contra,  Booth  v.  Neely,  12  B.  R.  398;  Singer  v.  Sloan,  11  B.  R.  433;  a  c. 

12  B.  R.  206;  a  c.  3  Dillon,  110. 

The  creditor's  knowledge  of  the  fraud  may  be  established  by  cir- 
cumstantial evidence.  Gattman  v.  Honea.  12  B.  K.  493;  a  c.  7  C.  Lr.  N.  395; 
a  c.  10  Pac.  L.  R.  4;  Ix)udon  v.  First  Nat'l.  Bank,  15  B.  IL  476. 

The  circumstances  attending  a  transaction  may  be  such  that  the  cred- 
itor will  not  be  justified  In  relying  on  tlie  debtor's  false  statement  as 
to  his  condition.    Bucknam  v.  Goss,  13  B.  R.  337. 

The  burden  of  proving  knowledge  rests  on  the  assignee.  Crump  v. 
Chapman,  15  B.  R^  571. 

Definition  of  Fraud  Upon  the  Act,— The  act  was  designed  to  secure 
an  equal  distribution  of  the  property  among  the  creditors,  and  any 
transfer  made  with  a  view  to  secure  the  property  or  any  part  of  it  to  one, 
and  thus  prevent  such  equal  distribution.  Is  a  transfer  in  fraud  of  the 
act.    Toof  v'  l^fartin,  4  B.  R.  488;  a  c.  6  B.  R.  49;  s.  c.  1  Dillon,  203;  a  c. 

13  Wall.  40;  Wager  v.  Hall,  5  B.  R.  181;  s.  c.  3  BIsa  28;  s.  c.  16  Wall. 
584;  Shawhan  v.  Wherritt,  7  How.  627;  in  re  Rufus  Hoyt,  1  N.  Y.  Leg. 
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Obs.  132;  Locke  v.  Winning,  3  Mass.  325;  WakemaxL  v.  Hoyt,  5  Law  Kep. 
309;  Foster  v.  Hackley  &  Soue,  2  B.  R.  406;  s.  c.  2  L.  T.  B.  8;  s.  e.  1 
C.  L.  N.  137;  Haughey  y.  Albln,  2  B.  K.  300;  b.  c.  2  Bond,  244;  s.  c.  2  L. 
T.  B.  47;  in  re  Black  &  Secor,  1  E.  R.  353;  s.  c.  2  Ben.  190;  s.  c.  1  L.  T.  B. 
39;  in  re  Kingsbury  et  al.,  3  B.  R.  318. 

It  is  immaterial  wlietber  the  parties  have  the  proYisions  of  the  bank- 
ruptcy act  in  contemplation  or  not  Foster  v.  Hackley  &  Sons,  2  B.  R. 
400;  s.  c.  2  L.  T.  B.  8;  s.  c.  1  C.  L.  N.  137. 

Ignorance  of  the  provisions  of  the  statute  constitutes  no  excuse.  Lewis 
V.  Sloan,  08  N.  C.  557. 

An  act  which  direc'tly  and  manifestly  tends  to  defeat  the  purpose  and 
policj^  of  the  bankruptcy  act,  and  which  is  done  in  contravention  of  and 
witli  the  intent  to  defeat  such  purix>se  and  policy,  is  fraudulent  and  void. 
A  fraudulent  contrivance,  with  a  view  to  defeat  the  bankruptcy  law.  is 
void.  When  n  person  lias  shown  his  inability  to  meet  his  engagements,  one 
creditor  can  not.  by  collusion  with  him,  obtain  a  preference  to  the  injury 
of  others.  Such  conduct  is  considered  a  fraud  on  the  act,  whose  aim  is 
to  divide  the  assets  equally  and,  therefore,  equitably.  Beattie  v.  (Gardner, 
4  B.  It.  323;  s.  c.  2  Ben.  470;  in  re  (Jrepp,  4  B.  R,  456;  Buchanan  v.  Smith. 
4  B.  R  397;  s.  c.  7  B.  R.  513;  s.  c.  8  Blatch.  153;  s.  c.  16  Wall.  277. 

Recovery  where  there  is  a  Surety.—  Although  the  term  *'  Indorser " 
is  noit  si)cciflcally  used  in  this  section,  it  is  the  clear  intention  of  the  law 
to  make  any  payment  or  preference  to  an  indorser  or  other  surety,  fraudu- 
lent JLud  void,  where  the  other  elements  in  the  transaction  exist  to  give 
it  that  character.  'Hie  payment  of  an  indorsed  note  before  maturity,  by 
an  insolvent  debtor,  is  a  preference  to  the  imlorser,  and  the  money  may 
be  recovered  from  him.  It  is  true  that  the  legal  liability  as  indorser  can 
not  be  legally  -enforced  until  the  maturity  of  the  note,  and  demand  of  the 
maker,  and  notice  of  nonpayment:  yet,  in  the  statutory  sense  of  the  term. 
there  is  a  liability  of  tlie  indorser  from  the  date  of  the  indorsement  When 
the  indorser  is  solvent,  the  payment  do(»s  not  give  a  preference  to  the 
holder.  Tlie  liolder  is  not  benefited,  as  he  would  have  been  paid  at  once 
by  tlie  iiulorser  wlieii  the  note  became  due.  Ahl  et  al.  v.  Thomer,  3  B. 
R.  11 S;  s.  e.  2  Hoiul.  2S7:  s.  e.  1  L.  T.  B.  120. 

Wlieu  tlie  snn'^ty  or  indorser  is  innocent  of  all  participation  in  any 
scheme  by  the  principal  d(»btor  to  contravene  the  law,  and  the  debt  Is  paid 
at  or  iH'fore  innturity  witliout  any  action  on  his  part,  he  is  not  liable. 
Bean  v.  Laflin,  5  B.  It  3:«. 

A  niortgagi'  given  to  secure  money  loaned  to  the  debtor  for  the  purpose 
of  tnUing  np  ceitnin  imtc^s  uinin  which  the  mortgagee  was  liable  as  in- 
dorser can  not  be  sustained  as  a  mortgage  given  for  a  present  considera- 
tion. Tf  it  c(nil<l  hi\  all  an  indorser  or  surety  need  do  to  obtain  valid  se- 
curity for  his  liaMliiy  would  1m'  to  lend  his  principal  the  amount  with 
which  to  p;iy  th(^  debt,  and  receive  back  a  mortgage  as  security  for  the 
l.nn.  Surh  a  pivu-cctliuL',  within  the  purview  of  the  bankruptcy  act 
is  nr.iliinir  more  tlian  an  exchange  or  substitution  of  securities  — a  mere 
ntt(  uii>t  and  contrivance  to  relieve  or  protect  an  indorser  or  surety:  and, 
whatever   moans    may   1m»   adopted    to   accomplish   this   purpose,    it   will 
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prove  invalid  under  the  bankruptcy  law  when  it  is  designed  and  used  to 
obtain  a  preference  for  the  party  who  is  under  a  liability  for  the  bank- 
rupt. Under  such  circumstances,  the  security  would,  in  all  respects, 
have  been  equally  valid  if  it  had  been  so  drawn  as,  in  tenns,  to  in- 
demnify the  Indovsers  or  sureties  on  the  notes  for  which  they  were  liable. 
Scammon  v.  Oole,  3  B.  R,  303;  &  c.  5  B.  B.  257;  s.  e.  2  L.  T.  B.  103;  Cook- 
ingham  v.  Morgan,  5  B.  H.  16;  s.  c.  7  Blatch.  480. 

Property  which  has  been  mortgaged  to  a  creditor  who  is  fully  secured  by 
an  indorsement,  may  be  recovered  from  the  creditor,  and  the  mortgage 
may  be  declared  void.    Graham  v.  Stark,  3  B.  R.  357;  s.  c.  3  Ben.  620. 

The  payment  of  an  overdue  note  to  the  holder  may  be  avoided  as  a 
preference,  although  the  indorser  was  solvent.  The  statute  intended,  in 
pursuance  of  its  policy  of  equal  distribution,  to  exclude  both  the  holder 
of  the  note  and  the  surety,  or  indorser,  from  the  right  to  receive  payment 
from  an  insolvent  debtor.  It  is  forbidden.  It  is  made  by  the  statute 
equally  the  duty  of  the  holder  of  the  note  and  of  the  indorser  to  refuse 
to  receive  such  payment  Bartholow  v.  Bean,  10  B.  R.  241;  s.  c.  18 
Wall.  635. 

If  an  accommodation  indorser  merely  Induces  the  bankrupt  to  give  a 
check  on  the  bank  which  holds  the  note  in  order  to  pay  it,  he  is  not 
liable  to  the  assignee.    Blair  v.  Allen,  3  Dillon,  101. 

If  a  feme  covert  indorses  a  note  for  the  accommodation  of  the  bank- 
rupt, without  expressly  making  the  debt  a  charge  upon  her  separate 
estate,  she  is  not  liable  for  money  paid  as  a  preference  to  the  holder. 
Flanders  v.  Abbey,  6  Biss.  16. 

If  the  money  received  by  the  nolder  of  a  note  signed  by  the  bankrupt, 
and  a  surety  from  the  bankrupt  is  recovered  by  the  assignee  as  a  prefer- 
ence, the  holder  may  recover  the  full  amount  from  the  surety.  Watson  v. 
Poague,  15  B.  R.  473;  s.  c.  42  Iowa,  582. 

Transfer  merely  Voidable.—  Until  the  debtor  becomes  amenable  to 
the  bankruptcy  court  by  the  commencement  of  proceedings  in  bankruptcy, 
the  question  whether  a  conveyance  is  in  violation  of  the  provisions  of  the 
bankruptcy  law  can  not  be  raised.    Atkins  v.  Spear,  49  Mass.  490. 

A  Judgment  or  attaching  creditor  is  entitled  to  take  under  his  levy 
or  attachment  all  that  then  rightfully  belongs  to  his  debtor,  and  no  more, 
inasmuch  as  he  stands  merely  in  the  place  of  the  debtor.  If  the  prop- 
erty is  then  covered  by  a  conveyance  which  Is  valid  under  the  State 
laws,  but  void  only  under  the  bankruptcy  law,  the  title  of  the  assignee, 
as  soon  as  he  Is  appointed,  goes  back  by  relation  to  the  time  when  the 
conveyance  was  executed,  so  tliat  his  title  will  overreach  that  derived 
from  any  levy  or  attachment  subsequent  to  that  time.  Everett  v.  Stone, 
3  Story,  446. 

When  the  property  upon  which  a  mortgage  was  given  by  the  debtor 
has  been  sold  by  the  assignee,  the  preferred  creditor  can  not  foreclose 
the  mortgage,  even  though  he  was  not  made  a  party  to  the  proceedings 
for  sale,  for  he  can  not  show  a  right  superior  to  that  of  the  purchaser. 
Whipps  V.  Ellis,  7  Bush,  268. 

A  party  who  has  received  a  transfer  of  goods  from  the  debtor  may 
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maintain  an  action  against  the  sheriff  for  a  levy  thereon,  althoug-h  the 
transfer  i;3  void  under  the  bankruptcy  law.  Hathaway  v.  Brown,  IS 
Minn.  414. 

The  maker  of  a  promissory  note  can  not  set  up  as  a  defense  that  the 
payee  assigned  it  to  the  holder  in  fraud  of  the  bankruptcy  law,  with  the 
intent  to  prefer  his  creditor.    Frenzei  v.  Miller,  37  Ind.  1. 

A  mortgage  given  for  a  consideration  passed  at  the  time  of  its  execu- 
tion, and  also  to  secure  a  pre-existing  debt,  being  void  in  parts  as  to  the 
pre-existing  debt,  is  void  as  to  the  whole.    Tuttle  v.  Truax,  1  B.  R.  001. 

If  the  mortgagee  gave  a  full  present  consideration  at  the  time  of  the 
execution  of  the  mortgage,  but  consented  to  include  therein  a  claim  due 
to  another,  the  mortgage  will  be  valid  as  to  his  claim.  In  re  Stowe,  6 
B.  R.  420. 

If  the  mortgage  is  made  in  part  to  prefer  the  mortgagee  as  to  his  claim, 
and  in  part  to  secure  a  present  loan  made  for  the  purpose  of  enabling 
the  debtor  to  prefer  another  creditor,  it  is  entirely  void.  Bucknam  v. 
Goss,  13  B.  R.  'Xil. 

If  a  creditor  advances  the  money  to  pay  off  a  prior  execution,  and  then 
takes  a  judgnieut  for  the  advance  and  his  own  debt,  his  execution  will 
l)e  j?o()d  to  the  extent  of  the  advance.  Lathrop  v.  Drake,  13  B.  R,  472; 
s.  c.  91  U.  S.  51(>. 

If  the  {i.ssi^nee  elects  to  avoid  a  transfer,  he  takes  the  property  subject 
to  any  prior  lien>i  held  by  the  creditor  and  not  abandoned  in  accepting 
the  transfer.     Avery  v.  Ilarkley,  11  B.  R.  241;  s.  c.  20  Wall.  407. 

A  baiUn*  who  recn^ives  the  possession  of  property  from  a  preferred  cred- 
itor can  not,  in  an  action  of  replevin  by  the  l)ailor,  set  up  a  title  siib- 
f;e<i\iently  acquired  l>y  him  from  the  del)tor's  assignee.  Nudd  v.  Montanze, 
88  Wis.  oil. 

If  a  preference  jrlven  upon  the  surrender  of  a  valid  security  is  set  aside. 
the  surrender  inny  in  equity  be  dcMMiied  to  be  annulled,  and  the  securiry 
revived.    Kiirnliisel  v.  Firman.  11  B.  R.  iVif);  s.  c.  22  Wall.  170. 

If  a  pnrcliase  l)y  a  niortjragee  of  the  niortgagetl  propertj'  is  set  aside 
as  M  i)refeiciice,  lie  lias  the  ri^ht  to  assert  his  lien  by  virtue  of  his  mort- 
^Mtre  so  far  a.s  iliat  is  valid.  His  i)un-liase  does  not  impair  his  riirlits 
under  tlie  innrTu:a,ire.  but  on  tlie  failure  of  tlie  title  which  he  supposed 
tliat  he  uot  by  the  purchase,  he  will  be  restonnl  to  his  rijrhts  as  a  niort- 
jrairee  as  tlicy  existcMl  l)ef<n-e  he  attemi)te<l  to  purchase.  He  will  lost*  his 
title  under  \\w  purchase,  and  n«)iliinir  more.    In  re  Kahley,  4  B.  R*  3TS; 

s.  c.  2  r.iss.  ::.s:i. 

Bona  Fide  Purchaser.-  A  bona  fide  piirohaser  for  value  at  a  sale 
under  an  «'\cculion.  Avitliout  notice  of  tlie  invalidity  of  the  judgment,  has 
a  l:i>«.(1  title  as  ai:ainst  the  assi'.;n(H\  Where  the  judprmeut  is  apparently 
a  valid  li.'u  under  ihc  Stale  ]:\w,  c<instructive  noti(v  of  the  pendency  of 
jinicrcdiu-s  in  liankruptcy  will  not  alTcct  his  title.  Zahm  v.  Fry,  1)  B.  R. 
r>i«;:  <.  c.  'ji   iMtis.  ]..  .1.  l.v.:  s.  c  :n  T.eir.  Int.  107. 

A  iici-sou  \^li<'  ]iurc]iascs  froiu  a  iu*eferred  creditor  will  not  be  pro- 
t.M  T.  .1  indc-.^  ji.'  i<  a  bnua  tide  purchaser  without  notice  and  for  value. 
lie  is  not  a  hoiia  tide  purchaser  without  notice,  if  he  knows  facts  sulB- 
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dent  to  put  a  man  of  ordinary  care  and  prudence  upon  inquiry.  He  must, 
however,  not  only  have  no  notice,  but  be  must  bave  paid  a  consideration  at 
the  time  of  the  transfer,  either  in  mcmey  or  other  property,  or  by  a 
surrender  of  existing  debts  or  securitiee.  Executing  notes  for  the  whole 
amount  which  are  overdue  and  still  remain  in  the  hands  of  the  payee, 
is  not  sufficient.    Bison  v.  Knapp,  4  B.  B.  349;  s.  c.  1  Dillon,  186. 

Where  the  security  for  a  note  is  void  under  the  banlcruptcy  law,  an 
indorsee  for  value  obtains  no  better  right  than  the  payee  if  the  security 
Is  not  of  a  negotiable  character.  The  security  passes  with  the  note  only 
as  an  incident,  and  is  subject  to  the  same  defense  in  the  hands  of  the 
indorsee  as  it  would  have  been  in  the  hands  of  the  payee.  In  re  Kansas 
City  Manuf.  Co.,  9  B.  B.  76. 

A  purchaser  who  talces  only  the  ''  right,  title  and  interest "  of  the 
grantee,  without  any  covenants  as  to  title,  tal^es  the  property  subject  to 
all  the  infirmities  of  the  original  title,  and  can  claim  as  against  the 
assignee  no  more  than  the  grantee  himself  could.  Morse  v.  Godfrey,  3 
Story,  364. 

A  party  who  pays  no  new  consideration  upon  the  faith  of  the  transfer, 
but  merely  talces  it  as  an  auxiliary  security  for  an  antecedent  debt  or 
liabilit3\  is  not  a  purchaser  for  a  valuable  consideration.    Ibid. 

The  pendency  of  the  proc?eedings  in  bankruptcy  is  constructive  notice 
thereof  to  all  purchasers  from  the  grantee,  and  they  are  affected  thereby. 
Ibid. 

What  may  he  Becovered.— The  language  of  the  statute,  authorizing 
the  assignee  "  to  recover  the  property,  or  the  value  of  it,  from  the  person 
so  receiving  it,  or  so  to  be  benefited,"  does  not  create  a  qualification  or 
limitation  of  power.  The  words  are  those  of  caution  merely,  and  give  the 
assignee  no  power  that  he  would  not  possess  if  they  had  been  omitted 
from  the  statute.    Fox  v.  Gardner,  12  B.  B.  137;  s.  c.  21  Wall.  475. 

Although  the  act  declares  that  the  assignee  may  recover  the  prop- 
erty or  its  value,  yet  it  is  to  be  construed  as  giving  a  right  to  recover  the 
latter  only  as  a  substitute  for  the  former,  in  cases  where  the  property 
has  been  destroyed,  or  has  passed  beyond  the  control  of  the  creditor,  or 
been  constructively  converted  to  his  own  use  by  a  refusal  to  deliver  the 
same  upon  the  demand  of  the  assignee.  Schuman  v.  Fleckenstein,  15  B.  B. 
224;  s.  c.  9  C.  L.  N.  174. 

When  property  is  levied  upon  and  sold  under  execution,  before  the 
proceedings  In  bankruptcy  begin,  the  State  court  has  a  rightful  jurisdic- 
tion at  the  time  to  tseize  and  sell  tlie  same,  and  the  assignee  can  not 
follow  the  proix?rty,  but  must  resort  to  the  State  court  to  lay  in  his 
claim  as  the  rightful  owner  of  the  fund  against  the  preferred  creditors. 
Bohrer's  Appeal,  62  Penn.  498. 

The  amount  which  the  assignee  is  entitled  to  recover  from  a  creditor 
who  has  received  a  preference  by  means  of  a  judgment  is  the  gross 
amount  obtained  on  execution,  without  any  deduction  for  the  costs  and 
expenses  of  the  creditor.  The  sum  appropriated  as  costs  and  fees  for 
attorney  must  be  considered  as  having  been  paid  by  the  creditor,  after  it 
was  received  under  the  Judgment.    Street  v.   Dawson,  4  B.   B.   207; 
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Bill  V.  Beck  with,  2  B.  R.  241;  Tradere'  Natl.  Bank  v.  CampbeU,  3  B.  R. 
408;  s.  c.  6  B.  R.  353;  s.  c.  2  Biss.  423;  s.  c.  14  WaU.  fc>7;  Sedgwick  v. 
Millward,  5  B.  R.  347. 

The  measure  of  the  damages  is  the  value  of  the  property  aud  not  the 
amount  realized  by  a  sale  under  an  execution.  Clarion  Bank  v.  Jones, 
11  B.  R  381;  s.  c.  21  Wall.  325;  s.  c.  2  A.  L.  T.  (N.  S.)  135. 

If  the  creditor,  upon  being  released  from  the  effect  of  an  injunction, 
chooses  to  sell  the  property  under  an  execution,  he  does  so  at  his  own  risk, 
and  may  be  held  liable  for  the  value,  if  that  exceeds  the  proceeds  of  the 
sale.    Anderson  v.  Strasburger,  6  Ben.  372. 

If  the  evidence  does  not  show  what  the  value  of  the  property  was,  the 
assignee,  where  the  proi)erty  has  been  sold  by  the  sheriff,  can  only  re- 
cover the  amount  indorw'd  upon  the  execution.  Christman  v.  Haynes, 
8  B.  R.  528;  Anderson  v.  Sti-asburger,  6  Ben.  372. 

When  the  proceedings  are  in  the  nature  of  equity  proceedings,  the  court 
may,  in  its  dlscivtiou,  make  a  decree  for  the  net,  instead  of  the  gross, 
amount  received.  Wilson  v.  Briukman  et  al.,  2  B.  R.  4(>8;  s.  c.  1  O.  L, 
N.  133;  Brock  v.  Terrell,  2  B.  R.  W3. 

The  court  can  not  allow,  l)y  way  of  reduction,  the  amount  paid  to  other 
uupref erred  cnul iters  out  of  the  pro<*eeds  of  property  conveyed  in  fraud 
of  the  bankruptcy  act,  nor  so  much  thereof  as  they  would  have  been 
entitled  to  receive  on  an  iMiual  distribution  of  the  estate.  The  direction 
of  the  law  is,  that  the  assignee  may  recover  the  property  or  its  value. 
The  debtor  can  not  be  allowtnl  to  make  the  distribution  of  his  estate. 
W^hite  V.  Raftei-y.  3  B.  R  221:  s.  c.  1  O.  I/.  N.  301;  s.  c.  IG  Pitts.  L.  J.  110: 
Bill  V.  Beckwith,  2  B.  K.  241:  North  v.  House,  0  B.  R.  3(w. 

Money  paid  by  a  Clieck  drawn  on  the  creditor  himself,  and  money  held 
by  an  attachment  laid  by  the  cnnlitor  in  his  own  hands,  may  be  rec-ov- 
ered.  If  the  crcrlitor  had  st(M)(l  on  his  right  of  set-oIT,  it  might  possibly 
have  l>een  available:  but  when  he  treats  it  as  the  bankrupt's  property,  and 
endeavors  to  secure  an  illcjral  pivference,  l)y  getting  the  bankrupt  to 
nijilvc  a  payment  in  the  one  cas<»  and  seizing  it  by  attachment  in  the 
<»tlier,  botli  Mi)i)r(>])rinti()iis  will  be  void.  Traders'  Xat'l.  Bank  v.  Campbell, 
r.  H.  K.  41)S:  s.  c.  ♦»  ]\.  U.  '.\ru\:  s.  c.  2  Biss.  42:^;  s.  a  14  Wall.  87. 

Tlie  creditor  is  also  liable  for  the  interest  from  the  time  of  the  receipt 
of  tlie  iiH)ney.     Ibid, 

The  cHMlitor  is  only  liable  to  the  assicrnee  for  what  came  into  his  IuhhN 
from  or  tliroimli  tlie  baiiknipt,  and  was  not  retunieil  to  him  or  his  rep- 
resentative, tlu*  jissiuncc.  lie  niny  (Miiploy  the  debtor  at  a  rt^ascninble 
cnTnpeTis.Mii(!ii  to  take  chai'ire  of  the  property  transf(»rred.  and  deduct  the 
niiioinit  aciiially  pai<l  t'loiii  the  sum  tliat  comes  into  his  hands.  In  case 
of  a  voi<i  a^sitiiiiiHiii.  lie  may  also  «le<ln('t  com]>ens:ition  for  his  own 
s.'ivic.s.     Catlin  v.  lM)sTer.  :;  P..  11.  r.p):  s.  c.  1  Saw.  37:  s.  c.  1  L.  T.  B.  1!VJ. 

'I'he  as<iL:iO'(»  linlfK  tin-  title'  to  tlie  i)ro]>erty  convt^yed  by  way  of 
in-cf*  rcnfT.  and  the  lianlu'uptt  y  law  entitles  liim  to  recover  it.  or  the 
value  (if  it.  If  a  convey;!]!)!'  li:is  been  made,  or  incnniln*ance  imi"»osed 
on  llie  piMpeiMv  bv  tlie  pei'-on  elajmlnL'  it  as  purchaser  under  the  bank- 
rupt, ilie  law  permits  the  a^sigree  to  sue  for  and  recover  the  value.    It 
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thus  enables  the  assignee  to  ratify  and  confirm  the  sale,  prevents  litigation, 
and  at  the  same  time  fully  secures  the  rights  of  creditors.  He  may  re- 
lease or  quitclaim  to  the  purchaser  his  interest  as  assignee,  so  as  effectually 
to  cure  any  defect  there  might  be  in  the  title  by  reason  of  the  proceed- 
ings in  bankruptcy  and  the  assignment  to  him.  Winslow  v.  C34ark,  2 
Lans.  377;  Sw  c.  47  N.  Y.  261. 

If  a  transfer  is  set  aiside  on  technical  or  other  g^rounds  entirely  con- 
sistent with  good  faith  in  the  transferee,  and  he  appears  to  have  acted 
under  an  honest  mistake,  it  may  be  proper  to  allow  him  the  amount  of 
the  liens  which  he  has  paid  in  order  to  obtain  the  benefit  of  the  transfer, 
but  no  such  allowance  will  be  made  where  he  obtains  the  property  by 
means  which  are  a  clear  fraud  upon  the  bankruptcy  act,  and  under 
circumstances  which  make  it  a  fraud  upon  other  creditors,  and  afford  a 
presumption  of  an  unlawful  intent  on  his  part.  OOoklngham  t.  Morgan, 
5  B.  R.  16;  8.  c.  7  Blatch.  480. 

When  the  circumstances  of  the  case  and  a  doubt  of  the  bona  fides  of 
the  transaction  make  it  reasonable  that  the  assignee  should  file  the  bill, 
it  may  be  dismissed  without  costs  to  either  party.  Oollins  v.  Gray,  4 
B.  R.  631;  8.  c.  8  Blatch.  483. 

Where  a  commission  merchant  continues  to  deal  with  the  debtor  after 
he  has  reasonable  cause  to  believe  him  to  be  insolvent,  he  may  be  com- 
pelled to  account  for  the  excess  of  the  consignments  over  the  advances 
subsequent  to  that  time.    Harrison  v.  McLaren,  10  B.  R.  244. 

Where  usury  has  been  exacted  of  the  bankrupt,  the  excess  above  the 
legal  rate  of  interest  may  be  recovered,  although  the  debt  ha*  been  merged 
in  a  Judgment  in  a  State  court.  Shaffer  v.  Fritchery,  4  B.  R.  548;  Tiffany 
V.  Boatmen*s  Saving  Institution,  4  B.  R.  601;  a.  c.  9  B.  R.  245;  s.  c.  1 
Dillon,  14;  s.  c.  18  Wall.  376. 

When  the  transfer  includes  articles  exempt  from  levy  and  sale  on 
execution,  the  assignee  can  not  recover  them  or  their  value.  They  do 
not  pass  to  the  assignee,  nor  can  their  proceeds  be  distributed  as  assets, 
nor  can  any  creditor  have  any  claim  to  or  interest  in  them.  Grow  v. 
Ballard  et  al.,  2  B.  R.  254;  s.  c.  1  L,  T.  B.  Ill;  Brock  v.  TerreU,  2  B.  R.  643. 

The  assignee  is  entitled  to  recover  the  full  amount,  although  the 
creditor  previous  to  the  payment  had  drawn  a  check  for  a  part  thereof, 
which  had  not  been  presented  or  accepted  or  paid,  for  the  simple  draw- 
ing of  a  check  does  not  transfer  the  fund.  Strain  v.  Gourdin,  11  B.  R.  156; 
8.  c.  2  Woods,  380. 

Act  op  1898,  Ch.  7,  §  67.  Liens. —  (a)  Claims  which  for  want  of 
record  or  for  other  reasons  would  not  have  been  valid  lienv«*  as  against 
the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens  against 
his  estate. 

(b)  WTienever  a  creditor  is  prevented  from  enforcing  his  rights 
BB  against  a  lien  created,  or  attempted  to  be  created,  by  his  debtor, 
who  afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such 
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bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

(c)  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or 
proceeding  at  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession,  which  w^as  begun  against  a  per- 
son within  four  months  before  the  filing  of  a  petition  in  bankruptcy 
by  or  against  such  person  shall  be  dissolved  by  the  adjudication  of 
such  person  to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  ob- 
tained and  permitt^Kl  while  the  defendant  w^as  insolvent,  and  that  its 
existence  and  enforcement  will  work  a  preferenco,  or  (2)  the  party 
or  parties  to  be  benefited  thereby  had  reasonable  cause  to  beKeve 
the  defendant  was  insolvent  and  in  contemplation  of  bankruptcy,  or 
(3)  that  such  lien  was  souglit  and  permitted  in  fraud  of  the  pro- 
visions of  tliis  Act;  or  if  the  dissolution  of  such  lien  would  militate 
against  the  best  interests  of  the  estate  of  such  person  the  same  sliall 
not  he  dissolv(Ml,  ])ut  the  trUv^tee  of  the  estate  of  such  person,  for 
tlie  benefit  of  the  estate,  shall  be  subrogated  to  the  rights  of  the 
holder  of  such  lien  and  em])Owered  to  perfect  and  enforce  the  same  in 
his  name  as  trustee  with  like  force  and  effect  as  such  holder  niijrht 
have  done  had  not  bankrui)tcy  proceedings  intervened. 

(d)  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation 
of  or  in  fraud  u])on  this  Act,  and  for  a  present  consideration,  wliich 
have  hec^n  recorded  according  to  law,  if  record  thereof  was  ntx^essary 
ill  order  to  iiii])art  notice,  shall  not  he  affected  bv  this  Act. 

(e)  Tliat  all  coiivcvanccs,  transfers,  assignments,  or  incumbrances 
(»f  his  property,  or  any  ])art  thereof,  made  or  given  by  a  person  ad- 
jnd.L'cd  a  hanknipt  under  the  provisions  of  this  Act  subsequent  to 
tlio  ]iass;iL^'  of  this  Act  and  within  four  months  jirior  to  the  filing  of 
the  ])ctiti('n,  with  the  intent  and  ])nrpose  on  his  part,  to  hinder,  delay, 
or  defraud  his  creditors,  or  any  of  them,  shall  he  nidi  and  void  as 
npiinsi  the  crcdilors  of  such  debtor,  e.\ce])t  as  to  ])urchasers  in  good 
fjiith  an<l  for  a  present  fair  coii<ideration:  and  all  ])roperty  of  the 
debtor  conveyed,  Iran^fcrrcd,  assi<:ned,  or  encumbered  a.s  aforesaid 
shall,  if  he  be  adjudLiccl  a  bankni])t,  and  the  same  is  not  exem})t  from 
execution  and  li;ibi]iiy  for  debts  by  th(^  law  of  his  domicile,  be  and 
r(  ni:iin  a  |tavt  of  ibe  a--et<  :ind  estate  <»f  the  bankrupt  and  shall  pa,-s 
tn  b:^  -.lid  in;<i.'(\  wbo-e  duty  it  shall  be  to  recover  and  reclaim  tlio 
-■■Mil''  bv  Ifunl  jtrnccrdiiiL!-  or  otherwise  ft)r  th«^  benefit  of  the*  cred- 
iiMr-.  An'l  ;ill  eonvevniie^'-,  trnn-fers,  or  incnmorances  of  his  prop- 
ri-tv  ii'.-idc  bv  n  <bbi(ii-  lit  any  time  within  four  months  prior  to  the 
i'liiiL^  of  tb(^  TH'Mii'jii  aL:ain-t  liim,  and  while  insolvent,  which  flro 
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held  null  and  void  as  against  the  creditors  of  Buch  debtor  by  the  laws 
of  the  State,  Territory,  or  District  in  wliich  such  properi^y  ia  situate, 
shall  be  deemed  null  and  void  under  this  Act  against  the  creditors  of 
such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  properi;y  shall 
pass  to  the  assignee  and  be  by  him  reclaimed  and  recovered  for  the 
benefit  of  the  creditors  of  the  bankrupt. 

(f )  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prion  to  the  filing  of  a  petition  in  bank- 
ruptcy against  him,  shall  be  deemed  null  and  void  in  case  he  is  ad- 
judged a  bankrupt,  and  the  property  affected  by  the  levy,  judgment, 
attachment,  or  other  lien  shall  be  deemed  wholly  discharged  and  re- 
leased from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order 
that  the  right  under  such  levy,  judgment,  attachment,  or  other  hen 
shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon  the 
same  may  pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit 
of  the  estate  as  aforesaid.  And  the  court  may  order  such  conveyance 
as  shall  be  necessary  to  carry  the  purposes  of  this  section  into  effect: 
Prozndcd,  That  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  levy,  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall  have 
acquired  the  same  \^ithout  notice  or  reasonable  cause  for  inquiry. 

Act  of  1898,  Ch.  7,  §  TO.  *  *  *  Avoiding  transfers.—  *  •  • 
(e)  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have  avoided,  and 
may  recover  the  property  so  transferred,  or  its  value,  from  the  person 
to  whom  it  was  transferred,  unless  he  was  a  bona  fide  holder  for  value 
prior  to  the  date  of  the  adjudication.  Such  property  may  be  re- 
covered or  its  value  collected  from  whoever  may  have  received  it 
except  a  bona  fide  holder  for  value. 

A  chattel  mortj?af?e  on  the  present  and  after-acquired  property  of  the 
mortgagor,  which  by  its  terms  asserts  that  its  purpose  is  that  the  lien 
may  attach  to  all  new  goods  brought  Into  the  store,  and  be  released  from 
all  such  as  are  sold  in  the  due  course  of  a  regularly  conducted  business, 
so  that  such  mortgage  may  be  a  continuing  one,  is  void.  In  re  Bloom, 
17  B.  R.  425. 

A  mere  promise  to  pay  out  of  a  particular  fund,  when  received,  the 
pronjiaor  retaining  control  of  such  fund,  and  no  notice  l>elng  given  to 
the  person  who  is  to  pay,  creates  no  Hen  upon  such  fund.  Ex  parte 
Tremont  Nail  Co.,  in  re  Middleboro  Shovel  Co.,  16  B.  B.  448. 
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Docketing  a  judgment,  under  the  laws  of  New  York,  obtains  a  lien  on 
the  land  of  the  Judgment  debtor  within  tlie  county  as  land,  but  no  lien 
on  the  rents  and  profits  of  the  same.  Conover  et  al.  v.  Dumahaut,  17  B.  R. 
558. 

A  judgment  creditor  doee  not  acquire  a  lien  protected  under  the  bank- 
ruptcy law  by  commencing  proceedings  supplementary  to  execution;  un- 
til the  appointment  of  a  receiver  his  right  is  not  a  lien  within  the  mean- 
ing of  the  bankruptcy  law.    In  re  Wheeler  &  Lfing,  18  B.  R.  385. 

Decrees  enrolled  against  a  debtor  are  not  liens  upon  property  pur- 
chased by  him  while  insolvent  in  the  name  of  his  wife,  but  a  court  of 
e<]uity  will  pursue,  for  the  l)euefit  of  creditors,  the  means  thus  Invested, 
and  the  lien  In  equity  attaches  on  filing  the  bill.  Winters  v.  Claitor.  IS 
B.  R.  533. 

A  creditor  can  not  obtain  an  equitable  lien  on  tlie  property  interests  of 
hiH  debtor  by  suit  brought  after  the  latter  has  been  declared  a  bankrupt. 
Ibid. 

I'luler  laws  of  Vermont,  attachment  of  a  debt  by  trustee  process  creates 
a  lieu  ou  tlio  funds  In  the  hands  of  the  trustee,  after  service  upon  him, 
altliou^jli  no  notice  is  given  to  principal  debtor.  Such  lien  is  a  lien 
by  attaclimeut  ])y  mesne  process,  and  will  l>e  saved  when  made  the 
preserilxHl  len^tli  of  time  l)efore  bankruptcy.     In  re  Peck,  16  B.  R.  4.>. 

For  faet^s  and  circuuistances  which  would  put  a  creditor  on  notice  of 
del>t()r's  insolvency,  see  Lloyd.  Assi^n?e.  v.  Strowbridge.  10  B.  R»  197:  in 
re  Armstrong,  16  B.  R.  275;  Dutcher  v.  Wright,  16  B.  R.  331. 

Wliere  tlie  agent  of  creditor  had  reasonable  cause  to  believe  the  debtor 
insolvent,  and  knew  the  ar4  was  in  fraud  of  the  bankruptcy  law,  it  is 
the  same  as  if  the  civditcyr  had  himself  taken  part  therein,  with  the 
same  cause  to  believe  and  the  same  knowledge.  Sage,  Jr.,  v.  Wynkoop. 
Assignee,  1(1  B.  U.  :U\X 

Knowledge  on  part  of  agent  of  fraudulent  intent  and  effect  of  a  transac- 
tion is  iminiTiMl  in  principal.     Ibid. 

A  debtor's  jiassive  nonn'sistan(M^  to  an  action  is  not  necessarily  a  fraud 
on  the  bankruptcy  act.  although  he  may  1k^  insolvent  in  contemplation 
of  that  act.    l.onchhcini  v.  Ilenzey.  IS  B.  Kw  173. 

^on^•ey.Mnc^^  m.-idc  in  frnnd  of  creditors  was,  under  the  law  of  1S67, 
voidable,  and  not  vr'id,  :nrl  the  property  embraced  in  it  did  not  absolutely 
vcKt  in  assiuncc  as  jmrt  of  tin*  bankrupt's  estate.  Phelps  v.  Ourts,  16 
B.  R.  S.-i. 

A  dclny  of  nmre  llj.ni  11irc<»  months  in  filing  petition  in  bankruptcy. 
after  the  cx(>(utinn  jnid  ilclivery  of  an  a.^sigument  for  the  l>eneiit  of 
cr*(liit»rs.  wmild  mulcr  tlic  lnw  of  1S<;7  de])rive  an  assignee  uf  r^crht  to 
p(,<<,><s;i,,]i  ,,f  tlie  pi'()])<M'iy  a^siuiicd.     In  re  Kimball.  16  B.  R.  18S. 

An  ii^'-i^nee  inny  lu'tiiinn  snmniai'ily  to  set  aside  a  mortgage  sriven 
after  CMninienrenieni  of  pine(M><lin;^s  in  bankruptcy.  Resort  to  a  bill  in 
(Minify  i<  min''ees^;iry.     In  re  Sims.  16  R.  R.  2.'>1. 

A  Lffiitr.il  .i^-^i-ninenl  iiuidc  in  frnnd  nf  tlie  bankruptcy  act  may  be 
<:(t  n^'ile  ii"  t'le  ]tin((....iiiijv  fire  cnnnnenecd  within  the  time  prescribed 
I'V  TliL-  net.     Ill  rt    Teiiink'.  IT  i">.  II.  '-U'"). 
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Und«r  law  of  1867  It  was  held  that  until  a  general  assignment  for 
benefit  of  creditors  has  been  set  aside,  the  title  to  property  embraced  in 
it  remains  in  the  assignee,  and  does  not  vest  in  the  assignee  in  banl^- 
ruptcy  by  the  mere  force  of  an  adjudication  and  his  appointment  as  as- 
signee.    Belden,  Assignee,  v.  Smith,  10  B.  R.  302. 

An  assignment  for  benefit  of  creditors,  without  preferences,  made  in 
good  faith,  with  no  fraudulent  intent,  is  valid.  Haas,  Assignee,  y.  O'Brien, 
16  B.  R,  507. 

In  North  Carolina  a  bond  for  title  given  on  executory  contract  for 
purchase  of  lands  conveys  an  equitable  estate  in  the  land  to  the  vendee, 
which  is  assignable.  And  assignment  of  such  estate  to  indemnify  sure- 
ties made  without  intent  to  delay  or  defraud  creditors  is  valid,  and 
the  assignee  is  entitled  to  priority  over  Judgment  creditors  of  the  as- 
signor.   In  re  Wm.  P.  Reynolds,  16  B.  R.  158. 

Such  assignment  is  valid,  although  no  money  is  paid.  The  debt  upon 
which  tlie  sureties  are  liable  furnishes  a  sufficient  consideration  to 
support  it.  It  need  not  be  registered  to  be  available  against  creditors,' 
unless  the  time  limited  by  statute  for  the  registration  of  a  bond  has 
expired.    Ibid.    But  see  $  67,  Clause  D,  of  Law  of  1808. 

An  Insolvent  exchanged  J^SOO  worth  of  wheat  for  a  wagon  and  team,' 
with  view  to  claim  the  latter  as  exempt  from  operation  of  bankruptcy 
law,  by  reason  of  its  being  exempt  property  under  Oregon  Civil  Code. 
Held,  void,  and  title  to  wheat  vested  in  assignee.  Semble,  that  assignee 
may  elect  to  take  wagon  and  team  as  price  or  value  of  the  wheat,  and 
thereby  afilrm  the  exchange.    In  re  Parker  &  Morris,  18  B.  R  43. 

When  a  secured  creditor  takes  goods  in  fair  exchange  for  the  security, 
the  transaction  is  not  in  fraud  of  the  bankruptcy  law.  Halleck  &  Bro. 
v.  Tritch,  17  B.  R.  293. 

In  an  action  to  recover  from  a  vendee  goods  sold  on  the  eve  of  bank- 
ruptcy, it  must  be  established  not  only  that  the  bankrupts  intended  to 
dispose  of  their  property  in  fraud  of  the  act,  but  that  defendant  knew 
such  to  be  their  intention,  and  guiltily  combined  and  colluded  with  them. 
Dickinson  v.  Adams,  17  B.  R.  380. 

Where  one  member  of  a  firm,  doing  a  very  large  but  failing  business, 
on  a  limited  capital,  withdraws  over  one-third  of  his  share  of  the  capital 
to  build  upon  property  which  he  conveys  to  his  wife,  but  which  appears 
upon  the  firm  books  as  an  investment  of  the  firm,  until  charged  up  to  him 
after  an  assignment  by  such  firm  prior  to  an  adjudication  in  involuntary 
bankruptcy;  Held,  such  conveyance  to  the  wife  was  void,  and  the 
assignee  was  entitled  to  the  proceeds  of  the  property  as  against  a  Joint 
creditor  who  had  taken  a  mortgage  thereon  as  security  for  his  debts. 
Phlpps  v.  Sedgwick,  Assignee,  16  B.  R.  64. 

Bankrupt  owner  of  twenty  bonds  of  like  character  and  value,  held  by 
bailee,  s<^d  six  of  them  to  defendant  and  received  pay  therefor  prior  to 
the  bankruptcy:  Held,  that  the  rights  of  such  purchaser  were  superior 
to  these  of  the  assignee  in  bankruptcy.  Hamilton  v.  Nat.  Loan  Bk.,  18 
B.  R  97. 

Where  one  of  the  motives  which  prompts  a  conveyance  by  one  member 
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of  the  firm  to  his  partner  of  his  interest  in  such  firm,  is  to  hinder  and  de- 
feat creditors,  such  conveyance  is  fraudulent  at  common  law,  and  is 
denounced  by  the  express  provisions  of  the  banliruptcy  act,  although  other 
considerations  may  also  have  induced  the  eonveyant»e.  Burrill  v.  Lawry, 
18  B.  R.  367. 

A  creditor  of  the  bankrupt,  having  issued  an  attachment  against  him, 
defendant,  who  was  the  banltrupt's  partner,  procured  a  delay  of  iis 
execution,  and  in  the  meantime  purchased  the  bankrupt's  interest  in 
the  firm  for  $400,  without  taking  account  of  stock  or  of  firm  debts  and 
assets.  The  purchase  money  was  returned  to  defendant,  who  placed  it 
in  a  safe,  from  which  it  was  drawn  out  by  the  bankrupt  from  time  to 
time  as  he  called  for  it.  In  an  action  by  the  assignee  in  bankruptcy  to 
invalidate  the  sale,  defendant  claimed  that  he  purchased  the  bankrupt's 
'interest  for  the  sole  puri>ose  of  geeting  rid  of  him  and  protecting  his 
I  own  interests.  Held,  that  both  parties  to  the  transaction  were  charge- 
able with  having  contemplated  the  result  accomplished  thereby,  and 
must  be  considered  guilty  of  intending  to  hinder  and  delay  this  creditor 
in  obtaining  security  for  his  demand.    Ibid. 

Where  tlie  marshal  demanded  and  received  of  a  sheriff  property  which 

[the  latter  held  und(»r  execution  levy,  and  delivered  same  to  assignee,  an 

action  for  a  wrongful  taking  and  conversion  can  not  be  maintained  by 

judgment  creditor  against  the  assignee.    Ansonia  Brass  &  Copper  Co.  v. 

Pratt,  10  B.  K.  170. 

Such  action  can  not  Ir*  maintained  in  tlie  State  court,  as  the  enforce- 
ment of  a  lien  uikui  funds  iu  the  hands  of  assignee  acquired  by  virtue 
of  the  judgment.  Such  lien  can  only  be  enforced  in  bankruptcy  court 
Il)id. 

In  Colorado  tlie  delivery  of  an  execution  to  the  sheriff  constitutes  such 
a  Hen  upon  the  debtor's  proi>erty  as  will  be  valid  against  proceedings 
in  bankruptcy  filed  after  such  delivery  but  before  a  levy  is  made.  Bart- 
l(tt.  Assij^Miee.   v.   lUissel.  1^5  B.  K.  211. 

This  is  also  th(»  law  in  the  State  of  New  York.    In  re  Payne,  17  B.  R  37. 

A  jud^nieiit  riHoveriHl  after  the  making  of  a  general  assignment  for  the 
benefit  of  credilors.  without  i)references,  and  valid  by  the  laws  of  the 
State  where  mnde,  crontes  no  cloud  upon  the  title  of  property  transferred 
l>y  the  assiirnmcnt.  although  such  assignment  be  subsequently  set  aside 
upon  tlif"  ai>i)lic;ition  of  :\n  assiiruee  in  l)ankruptcy.  Belden,  Assignee,  v. 
Smith,  10  B.  R.  :;()1>. 

Subse<|uent  exccinious  cronte  a  lien  on  all  the  debtor's  property  In  the 
slioritT's  lifiiKls  not  (.'ovcnMl  l>y  a  prior  attachment.  In  re  M.  J.  Nelson, 
10  P,.  li.  :\V2. 

A  levy  Avlilcli  lias  been  ri'liiKiuished  before  filing  of  a  petition  in  bauk- 
riii)lcy  (Tc'iK^s  no  lien  upon  thr-  property  as  against  the  a.ssignee.  Snce, 
.Ir..   V.   Wvnk(M.i>.  Assi-mc.   ir,  P..   P.   'M^Vk 

Wlicro  a  .indainotit  is  <lo(k»'to«l.  and  thereafter  a  petition  in  bankruptcy 
is  til('<l  ML-riin^t  llio  jiidLniU'iU  jlolnors.  and  after  the  filing  of  such  peti- 
tion. l»nr  lM>f(tn'  .'iii]if>iiitin<'ni  of  nn  nssiiznoe,  procecflings  supplementary 
to  oxocutioii   Were   instil lu.d   upon   the   judgment,   and   a   receiver  was 
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appointed  by  the  court  in  which  the  judgment  was  rendered:  Held,  that 
title  of  subeequently-appointed  assignee  in  bankruptcy  related  back  to 
the  date  of  filing  petition  in  bankruptcy,  and  cut  ott  title  of  receiver  to 
rents  and  profits  of  the  judgment  debtor^s  lands.  Oonover  v.  Dumahaut, 
17  B.  R.  558. 

Assignment  to  assignee  duly  appointed  in  bankruptcy  proceedings  dis- 
solves lien  of  attachment  levy  within  four  months  prior  to  filing  of  peti- 
tion.   Dufileld  V.  Uorton,  10  B.  It  59. 

And  a  debtor  of  the  bankrupt  who  has,  in  ignorance  of  the  appoint- 
ment of  the  assignee,  paid  the  amount  of  his  indebtedness  to  the  sheriff 
under  execution  in  the  attachment  suit,  is  not  thereby  relieved  from  his 
liability  to  the  assignee.    Ibid. 

Order  of  State  court  in  attachment  suit  for  sale  of  goods  attached,  as 
perishable,  is  no  protection  to  a  sheriff  when  order  is  made  after  filing 
of  petition  in  bankruptcy,  though  before  adjudication.    Ibid. 

Note.—  Under  the  law  of  18G7,  as  it  appears  in  the  United  States  Revised 
Statutes,  the  assignment  to  the  assignee  in  bankruptcy  relates  back  to 
the  commencement  of  the  proceedings  in  bankruptcy,  and  by  operation 
of  law  vests  the  title  to  all  such  property  and  estate,  both  real  and 
personal,  in  the  aasignee,  although  the  same  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor,  and  shall  dissolve  any  such  attach- 
ment made  within  four  months  next  preceding  the  commencement  of  the 
bankruptcy  proceedings.    U.  S.  Rev.  Stat.,  $  5044. 

Under  this  section  see  the  following  decisiouB: 

An  execution  lien  obtained  in  good  faith  before  bankruptcy,  on  the 
Individual  property  of  member  of  partnership  firm  under  a  judgment 
against  the  firm,  will  not  yield  to  the  equities  of  the  separate  creditors  of 
that  partner.    In  re  Sandusky,  17  B.  R.  452. 

The  attachment  referred  to  In  the  above  section  is  an  attachment  on 
mesne  process;  it  does  not  relate  to  proceedings  on  final  process.  Storer 
et  al.  V.  Haynes,  18  B.  R.  354. 

Where  judgment  was  recovered,  and  process  issued  thereon  to  sell 
the  attached  property,  its  lien  relates  back  to  the  service  of  attachment, 
and  there  is  then  no  attachment  process  in  existence  upon  which  this 
section  can  operate  in  case  of  subsequent  bankruptcy  proceedings.  Hud- 
son v.  Adams,  18  B.  R  102;  Shelley  et  al.  v.  Eaiiston,  18  B.  R.  375. 

For  cases  holding  that  a  valid  execution  lien  is  not  affected  by  this 
section,  and  for  discussion  of  what  are  such  valid  execution  liens,  see 
in  re  Hull.  18  B.  R.  1;  in  re  Stockwell  et  al.,  18  B.  R,  144;  Storer  et  al. 
v.  Haynes,  18  B.'  R.  354;  in  re  Wheeler  &  Lang,  18  B.  R.  385;  in  re  Biesen- 
thal  &  Henschel,  18  B.  R.  120. 

Act  of  1867,  §  5129.  If  any  person,  being  insolvent,  or  in  con- 
templation of  insolvency  or  bankruptcy,  within  six  months  beffore 
the  filing  of  the  petition  by  or  against  him,  makes  any  payment,  sale, 
assignment,  transfer,  conveyance,  or  other  disposition  of  any  part 
of  his  property  to  any  person  who  then  has  reasonable  cause  to  be- 
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lieve  him  to  be  insolvent,  or  to  be  acting  in  contemplation  of  insolv- 
ency, and^  knowing  that  such  payment,  sale,  assignment,  transfer, 
or  other  conveyance  is  made  with  a  view  to  prevent  his  property  from 
coming  to  his  assignee  in  bankruptcy,  or  to  prevent  the  same  from 
being  distributed  under  this  Title,^  or  to  defeat  the  object  of,  or  in 
any  way  impair,  hinder,  impede,  or  delay  the  operation  and  effect  of, 
or  to  evade  any  of  the  provisions  of  this  Title,  the  sale,  assignment, 
transfer,  or  conveyance  shall  be  void,  and  the  assignee  may  recover 
the  property,  or  the  value  thereof,  as  assets  of  the  bankrupt. 

Statute  revised  —  March  2,  1867,  eh.  176,  §  35,  14  Stat  536.  Prior 
Statute  — Aug.  ID,  IJ^^l,  ch.  l>,  §  2,  5  Stat.  442. 

Tliis  aud  the  preceding  sections  differ  mainly  in  their  application  to 
two  different  classes  of  recipients  of  the  bankrupt's  proi^erty  or  means. 
The  preceding  section  is  limited  to  a  creditor  or  person  having  a  claim 
against  the  banl<rupt  or  who  is  under  any  liability  for  him,  and  who 
receives  the  money  or  property  by  way  of  preference;  and  this  section 
applies  to  tlie  purchase  of  pix>i)erty  of  the  bankrupt  by  any  person 
who  has  no  claim  against  him,  aud  is  under  no  liability  for  him.  That 
the  preceding  section  i.s  conflned  to  persons  of  that  character  named  can 
not  well  Ik*  doubted,  since  the  acts  therein  mentioned  are  acts  done  with 
persons  of  Uiat  character,  and  must  l)e  done  with  a  view  to  giving  such  a 
person  a  preference  over  others  of  the  same  class.  That  this  section  has 
reference  to  another  class  of  i>ersons,  aud  is  governed  by  other  rules,  seems 
to  be  strongly  sustained  by  these  considerations:  1st.  The  sale,  or  other 
transfer  of  proi)crty  mentioned  in  it,  necnl  not  be  in  preference  of  a  cred- 
itor or  person  liable  for  the  bankrupt  to  render  it  void.  2d.  It  need  not 
be  made  to  a  person  of  that  character.  3d.  In  the  pre^ceding  section  the 
trau.sfcr  may  still  be  valid,  although  within  all  other  conditions  of  the 
clause,  if  made  more  than  four  months  before  the  filing  of  a  petition  in 
baulvrui)t(  y.  wliile  the  transfer  described  in  this  section  requires  that  it 
sliall  havt*  l)eeu  made  more  than  six  months  l)efore  the  filing  of  the  pe- 
tition to  liavo  tlie  same  effect.  Congress  seems  to  have  thought  that  in 
case  of  a  creditor  wlio  liad  parted  with  his  monej'  or  property  to  the  in- 
solvent party,  and  wh()se  reasons  for  further  dealing  W'ith  him  were 
mon»  pressing,  in  order  lliat  lie  might  be  saved  from  an  impending  loss. 
tlH»  time  whlcli  slioiild  sciure  the  transaction  from  the  effect  of  the  bauk- 
rnptcv  act  should  be  less  bv  two  months  than  in  the  case  of  one  who  has 

la  * 

no  siic-li  incentive  to  action,  because  he  is  a  voluntary  purchaser  of  an 
insolvent's  priipcrty.  witli  knowledge  of  his  insolvency.  Bean  v.  Brook- 
mire  et  al..  4  H.  li.  V,H\:  s.  c.  1  Dillon.  24. 

The  i)r«'ce<lin;^-  section  was  intt^ndod  to  refer  to  the  past  and  this  sec- 
tii»n  to  tile  i)reseiir.    Tlu^  lan^'UMLre  employed  in  the  preceding  section  Im- 


1  Sm  Hiii.iHled  l.y  M<'t  of  .hiiie  *JL>.  1S74.  ch,  .SfH"),  §  11,  18  Stat.  ISO. 

2  So  aiiieiided   by  act  of  February  IS,  1875,  ch.  80,  IS  Stat.  320. 
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ports  clearly  that  the  consideration  must  be  one  growing  out  of  a  former 
uansaction,  and  that  the  recipient  must  stand  in  the  relation  thus  created 
to  the  other  party.  It  is  equally  clear  that  this  section  must  be  limited 
to  cases  where  the  transaction  in  question  was  original  and  complete  in 
Itself  at  the  time  it  occurred,  and  had  no  reference  for  Its  consideration  to 
anything  between  the  parties  which  had  gone  before  it.  It  is  only  by 
this  construction  that  the  two  sections  can  be  made  to  harmonize,  and 
full  and  distinct  eflfect  be  given  to  each.  A  mortgage  for  a  present  con- 
sideration is  within  this  section.    Gibson  v.  Warden,  14  Wall.  244. 

This  and  the  preceding  sections  must  be  construed  together,  and  a  scope 
of  operation  given  to  each  of  them  if  possible.  Some  effect  must  be 
given  to  the  four  months'  limitation.  This  section,  with  its  six  months' 
limitation,  is  to  be  held  to  cover  every  case,  as  well  that  of  a  preference 
to  a  creditor,  as  all  other  cases;  the  preceding  section  Is  useless,  and 
might  as  well  have  been  omitted.  But  the  partial  clause  precedes  the 
geperal  clause.  The  preceding  section  provides  for  the  case  of  a  transac- 
tion done  with  a  view  to  give  a  preference  to  a  creditor  or  person  having 
a  claim  against  the  debtor,  or  who  is  under  any  liability  for  him.  In 
such  case,  If  the  transaction  takes  place  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy,  and  the  other  circumstances  8i>eclfied 
exist,  the  transaction  is  made  void.  This  section  must  be  held  to  be  in- 
tended to  provide  for  any  disposition  of  property  that  is  not  provided  for 
by  the  preceding  section  —  that  is,  for  any  disposition  that  does  not 
give  such  a  preference  as  the  preceding  section  provides  for.  But  when- 
ever a  case  falls  within  the  preceding  section,  it  must,  although  it  may 
be  also  in  terms  within  this  section,  be  tested  as  to  its  validity,  and  as  to 
the  limitation  of  time  prescribed  exclusively  by  the  provisions  of  the  pre- 
ceding section.  Hubbard  v.  Allaire  Works,  4  B.  R.  623;  s.  c.  7  Blatch. 
2&4;  Ooggeshall  v.  Potter,  4  B.  B.  73;  s.  c.  6  B.  R.  10;  s.  c.  1  Holmes,  75; 
Babbitt  v.  Walbrun  &  Co.,  4  B.  R.  121;  s.  c.  6  B.  R.  359;  s.  c.  1  Dillon,  19. 

This  limitation  does  not,  per  se,  determine  what  property  shall  vest  in 
the  assignee.  There  are  transfers  that  may  be  impeached,  even  though 
they  were  made  more  than  six  months  before  the  filing  of  the  petition. 
Smith  V.  Ely,  10  B.  R.  553. 

A  sale  made  by  a  debtor  will  be  fraudulent  if  the  following  faots  concur: 

Ist.  If  the  debtor  is  insolvent,  or  contemplates  insolvency  or  bankruptcy. 

2d.  If  the  purchaser,  when  he  buys  the  goods,  has  reasonable  cause 
to  believe  the  debtor  to  be  insolvent,  or  to  be  acting  in  contemplation  of  In- 
solvency. 

3d.  And  knows  that  the  sale  was  made  by  the  debtor  with  a  view 
to  prevent,  etc.,  or  to  defeat,  etc.,  or  to  evade,  etc.,  the  provisions  of  the 
bankruptcy  act. 

Sales  so  made  are  void,  and  in  fraud  of  creditors  and  their  rtghts  under 
the  bankruptcy  law.  And,  as  against  the  immediate  vendee,  and  all  actual 
participators,  such  eales,  if  made  out  of  the  usual  and  ordinary  course  of 
business  — as  when  an  insolvent  merchant  sells  out  all  his  stock  and 
property  — are  prima  facie  evidence  of  fraud;  that  is,  of  the  foregoing 
elements  constituting  a  fraudulent  sale.   But  it  is  only  prima  facie,  and 
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the  presumption  may  be  rebutted  by  evidence  aliunde  to  be  produced  by 
tlie  vendee.  An  instruction  to  the  jury  which  omits  some  of  the  essential 
elements  of  fraud,  or  declares  a  sale  out  of  the  ordinary  course  of  the 
debtor's  business  necessarily,  instead  of  presumptively,  fraudulent,  is 
erroneous.  Babbitt  v.  Walbrun  &  Co.,  4  B.  R.  121;  s.  c.  6  B.  B.  359;  s.  c. 
1  Dillon,  19;  Andrews  v.  Graves,  5  B.  R.  279;  s.  c.  1  Dillon,  108. 

The  presumption  of  fraud  arising  from  the  usual  nature  of  the  sale 
can  only  be  overcome  by  proof  on  the  part  of  the  buyer  that  he  took  the 
pi-oper  steps  to  find  out  the  pecuniary  condition  of  the  seller.  All  reason- 
able means  pursued  in  good  faith  must  be  used  for  this  puriKwe.  Merdy 
inquiring  the  object  of  the  debtor  in  selling  is  not  sufficient  Walbrun  v. 
Babbitt,  6  B.  R.  359;  s.  c.  9  B.  R.  1 ;  s.  c.  16  Wall.  577. 

The  degree  of  inquiry  which  devolves  as  a  duty  upon  a  person  who 
proposes  to  make  a  purchase  out  of  the  usual  course  of  business  of  the 
seller  depends  upon  the  circumstances  of  the  particular  transaction.  Such 
a  person  must  In  all  cases  make  a  reasonable  inquiry  as  to  the  right  of 
the  seller  to  make  the  proiwseil  sale.  Schulenberg  v.  Kabiu-eck,  2  Dillon, 
132. 

Where  the  circumstances  are  very  suspicious,  the  purchaser  may  be 
held  to  make  diligent  inquiry.     Schulenberg  v.  Kabureck,  2  Dillon.  132 

The  mere  fact  of  sales  at  low  prices  does  not  make  them  sales  out  of 
the  usual  and  ordinai^y  course  of  business  of  the  vendor,  and  so  prima 
facie  evidence  of  fraud.  The  businet^s  of  a  purchaser  is  to  buy  as  cheaply 
as  he  can.  Many  men  relieve  themselves  from  temporary  embarrassments 
when  money  Is  dear,  by  sacrificing  property  at  low  prices  to  meet  their 
obligations.  Such  acts  are  often  praiseworthy  and  successful,  and  much 
to  be  prefen-eil  for  their  own  interests  and  those  of  their  cj^itors  to  the 
incurring  of  new  ol)ligatious  at  exorbitant  rates  of  interest  Sedgwicli 
v.  Lynch,  8  B.  R.  280;  s.  c.  5  Ben.  480. 

A  debtor  whusi*  failure  is  ultimately  caused  by  his  inability  to  collect 
debts  due  to  him,  can  not  l)e  said  to  have  Ijeen  insolvent  or  in  contempla- 
tion of  iiis<.)lvency  merely  l>ecause  he  was  selling  his  goods  at  a  sacrifice, 
if  lie  at  tli(^  time  liad  reasonable  cause  to  believe  that  he  would  lie  able 
to  avoid  a  failure.     Sedgwick  v.  Lynch,  8  B.  R.  289;  s.  c.  5  Bern  4S9. 

Tlie  fact,  tliat  tlic  del)tor  put  his  paper  on  the  street  through  brokers, 
is  not  coiiclnsivc  evidence  tliat  he  is  insolvent,  for  a  man  may  sell  his 
pap<'r  on  the  strtM^  at  a  .urcat  sacrifice  to  effect  a  puriK>se  deemed  l>ene- 
ficial  liy  liini,  and  still  not  be  insolvent.  Tiffany  v.  Lucas,  5  B.  R.  437; 
.^.  c.  8  H.  R.  40:  .-<.  c.  1   Dillon.  1<;4:  s.  c.  lo  Wall.  410. 

TIk*  i)resnniiiti«»n  is  iliat  street  brokers  act  for  others  and  not  them- 
selves. A\'liere  a  note  is  offered  for  discount  by  a  street  broker,  with 
tlie  indorsiMiient  of  a  paity  who  is  known  to  have  no  occasion  to  go  on 
tlu'  street,  to  'j:p\  paper  <lise<nin(ed,  the  purchaser,  in  the  absencv  of  other 
evi<l(nce.  will  lu'  i>resnnied  to  know  that  it  is  accomuKxlation  paper. 
'riflMTiy   v.   llnntni.in's  Sav.   Inst.,  4  B.  R.  GOl;  s.  c,  9  B.   R.  245;  s.  c.  1 

Dillon.    II:    s.    e.    is    \V;lll.    'Mi\. 

'I'll*'  ;i(lnii<si(i]i  iji  a  dt^i^i]  (if  trust  of  the  inaV)ility  of  the  grantor  to  mt^t 
Ills  (jcltiv.  is  <iiili(ient  notice  t\\'  the  fact  to  the  gi*antee.  Stobaugh  v.  Mills, 
s  ij.  K.  :u\i:  s.  <•,  r.  r.  l.  n.  t.ln;. 
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A  person  advancing  his  own  money  to  a  trader  or  other  person  in 
business,  and  taking  security  from  him  out  of  the  ordinary  course  of  busi- 
ness, is  liable  to  reconvey  the  security,  although  the  only  fraud  intended 
by  the  debtor  is  the  payment  of  a  creditor  by  way  of  preference.  As  the 
assignee  can  recover  from  the  creditor,  who  is  the  party  benefited,  the 
court,  upon  application  of  the  mortgagee,  may,  on  proper  terms,  direct 
the  assignee  to  bring  an  action  against  the  creditor.  In  re  Butler,  4  B. 
R.  303;  s.  c.  Lowell,  506. 

If  security  is  taken  for  a  loan  made  for  the  purpose  of  extinguishing 
liens  upon  the  debtor's  property,  and  the  money  Is  actually  so  applied, 
it  is  valid.    GaCTney  v.  Signaigo,  1  Dillon,  158. 

The  claim  of  an  attorney  for  services  in  drawing  up  and  attending 
to  the  business  connected  with  the  assignment  can  only  be  allowed  on 
proof  as  any  other  claim.    In  re  George  Lains,  24  Pitt&  Ia  J.  207. 

A  trustee  is  not  entitled  to  priority  on  a  claim  for  personal  services 
rendered  in  the  execution  of  the  trust.    Ibid. 

The  trustee  is  entitled  to  an  allowance  for  disbursements  legitimately 
made  in  the  execution  of  his  trust  before  the  debtor  was  adjudged  bank- 
'    rupt.    Ibid. 

If  the  debtor's  father-in-law,* when  the  debtor  is  known  by  him  to  be 
insolvent,  purchases  his  pr(H>erty,  and  applies  the  purchase  money  to 
pay  off  a  mortgage  upon  the  property  of  the  debtor's  "wife,  the  transac- 
tion Is  a  transfer  of  the  debtor's  property  to  his  wife  in  fraud  of  his 
creditors,  through  the  agency  of  his  father-in-law,  for  the  benefit  of  his 
wife  and  the  mortgagee.  Andrews  v.  Graves,  5  B.  K  279;  s.  c.  1  Dillon, 
108. 

The  bankruptcy  law,  conceived  and  enacted  in  the  belief  that  it  pro- 
vided the  l)est  mode  of  administering  the  estate  of  an  insolvent,  will  tol- 
erate no  attempt  by  Individuals  to  devise  and  carry  into  effect  some  other 
plan  inconsistent  therewith,  nor  permit  such  an  attempt  to  be  Justified 
by  the  excuse  that  they  thought  such  other  plan  wiser  or  better.  Cook- 
Ingham  V.  Morgan,  5  B.  R.  16;  s.  c.  7  Blatch.  480. 

An  assignment  is  not  absolutely  void  —  it  is  merely  voidable,  and  can 
not  be  imi)eached  unless  proceedings  in  bankruptcy  are  commenced  within 
six  months  after  Its  execution.  Maltbie  v.  Hotchkiss,  5  B.  R,  485;  s.  c. 
38  Oonn,  80;  in  re  Arledge,  1  B.  R.  044;  Beck  v.  Parker,  65  Penn.  262; 
Hobson  V.  Markson,  1  Dillon,  421;  Reed  v.  Taylor,  4  B.  R.  710;  s.  c.  32 
Iowa,  209;  in  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.  204; 
in  re  J.  S.  Cohn,  6  B.  R.  379;  Sedgwick  v.  Place,  1  B.  R.  673;  s.  c.  3  B.  R. 
139;  a  a  3  Ben.  360;  s.  c.  1  L.  T.  B.  97;  In  re  Hawkins  et  al..  2  B.  R.  378; 
s.  c.  34  Conn.  548;  in  re  Broome,  3  B.  R.  343;  s.  c.  3  Ben.  488;  Cragin  v. 
Thompson,  12  B.  R.  81;  s.  c.  2  Dillon,  513;  Thrasher  v.  BenUey,  2  N.  Y. 
Supr.  309;  s.  c.  59  N.  Y.  049;  s.  c.  1  Abb.  N.  C.  39;  McLean  v.  Meline,  3 
Mcljean,  199;  McLean  v.  Johnson,  3  McLean,  202;  Comwell's  Appeal, 
7  W.  &  S.  305;  in  re  Charles  W.  Holmes,  1  N.  Y.  I>eg.  Obs.  211;  Weiner 
V.  Famimi,  2  Penn.  146;  s.  e.  3  Penn.  L.  J.  440;  in  re  Anon.,  1  Penn. 
L.  J.  323;  Sparhawk  v.  Drexel,  12  B.  R  450;  Mcljean  v.  Ihmsen,  1  West. 
L.  J.  189. 
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Au  assignment  made  for  the  benefit  of  all  creditors  equally  in  good 
faith,  and  without  any  actual  fraud  or  intent  to  defeat  the  operation  of 
the  statute,  is  valid.    Haas  v.  O'Brien,  52  How.  Pr.  27. 

An  assignment  for  the  benefit  of  creditors  made  more  than  six  months 
before  the  commencement  of  the  proceedings  in  bankruptcy  is  valid  as 
against  the  assignee.  Mayer  v.  Hillmau,  13  B.  B.  440;  s.  c.  91  U.  S. 
im. 

An  assignment  by  one  partner  of  his  individual  estate  for  the  equal 
benefit  of  his  individual  creditors  first,  and  the  excess,  if  any,  to  be  paid 
to  h!s  partnership  creditors,  may  be  set  aside  under  this  section.  Barn- 
well v.  Jones,  14  B.  K  278. 

An  assignment  for  the  benefit  of  creditors  by  an  Insolvent  debtor,  is 
conclusive  evidence  of  an  intent  to  defeat  the  operation  of  the  bankruptcy 
law,  and  may  l)e  set  aside  at  the  instance  of  the  assignee.  Jackson  v. 
McCulloch,  13  B.  R.  283;  s.  c.  1  Woods,  433. 

Tlie  trustee  ami  all  iKM*sons  claiming  under  an  assignment  are  charge- 
able with  knowledge  of  the  terms  thereof,  and  consequently  with  knowl- 
edge of  the  insolvency  of  the  debtor,  and  his  puri)ose  to  evade  the  opera- 
tion of  tlie  liankrnptcy  law.  Jackson  v.  McCulloch,  13  B.  K.  283;  s.  c. 
1  W(K)(ls,  433. 

As  the  intent  of  an  assignment  is  to  be  legally  inferred  from  its  neces 
sary  tendeucj',  the  words,  "  with  intent  to  delay  or  defeat  the  operation 
of  this  act,"  inelude  sucli  a  conveyance.  They  are  words  of  like  import 
with  '*  puts  his  estate  into  a.  course  of  distiibution  different  from  that 
prescrilKHl  l)y  the  act,"  whicli  has  Ijeen  the  sul>stance  of  the  language  of 
Lords  Mansfield,  Eldon,  and  Wensleydale.  In  the  absence  of  actual  fraud* 
an  a.ssigninent,  thougli  coustiiietively  fraudulent  under  the  bankruptcy 
law,  is  not  void,  l)iit  voidable;  and  is  voidable  only  at  the  suit  of  the  as- 
signee in  l>aukriu>tey.  In  the  Ignited  States,  the  reasons  for  consider- 
ing an  assi^'unient  au  act  of  bankruptcy  are  stronger  than  those  which 
prevailed  in  England.  During  more  than  thn^-quarters  of  a  c*entury, 
since  tlie  constitution  enaljied  Congress  to  establish  uniform  laws  on  the 
subject  of  bankruptcies  tlirougliout  tlie  Ignited  States,  there  has  not  been 
sucli  a  law  in  force,  exce^pt  in  two  short  inter\'als;  and  the  usages  and 
legislation,  as  to  voluntary  assignments  for  the  benefit  of  creditors,  have, 
in  tlie  meant inu\  lM?conie  various  in  the  several  States.  The  abrogation 
of  sucli  l(»<-al  (liftVreuces  at  the  election  of  any  nonassentlng  creditor  is 
an  essential  part  of  "  an  act  to  estal^lisli  a  uniform  system  of  bankruptcy 
throughout  the  United  States."     Karnes  v.  Rettew,  8  Phila,  133. 

A  trustee  claluiing  under  an  assi.i;ninent  made  within  two  months  be- 
fore the  roiiiineuceincnt  of  proceedings  in  bankruptcy  against  tlie  debtor, 
can  not  maintain  an  a<-tion  airaiust  a  judgment  ci'editor  who  levied  on  the 
lin)]M'rty  alter  the  exi'cutinn  thereof  and  the  commencement  of  such 
lir(u-('i'<liii^s.     Dolsoii  v.    Keri".   ."ill   How.    Vv.  481. 

If  a  rereiver  has  prissrssiou  of  property  which  has  been  a.ssigned  for  the 
ln'iu'tii  of  cr»'(liini-s.  tlie  State  court  will  not  pass  an  order  allowing  the 
,Mssi-iiec  t<»  sue  him.  L'x  parte  John  11.  Piatt,  41  N.  Y.  Supr.  513;  *?.  c.  52 
II uw.   I'r.  -l»;s. 
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Acts  done  under  it  previously  in  good  faith  may  be  sustained/  An 
injunction  under  such  a  bill  may  be  refused  when  it  would  prevent  the 
working  out  of  an  e(iuity  beneficial  to  the  creditors  or  the  completion  of  a 
beneficial  sale.  In  re  Pierce  &  Holbrook,  3  B.  R.  258;  s.  c.  16  Pitts.  L.  J.' 
204;  Barnes  v.  Rettew,  8  PMla.  133. 

If  the  trustee  has  filed  a  bill  in  chancery  to  enforce  a  right  claimed 
under  the  assignmcDt  the  assignee  may  elec^  to  come  in  and  prosecute 
the  suit  in  his  name.    Freeman  v.  Deming,  3  Sandf.  Ch.  327. 

When  an  assignment  is  set  aside,  it  is  usual  and  proper  for  the  decree 
to  contain  a  direction  for  a  reconveyance  by  the  tn^stee  to  the  assignee 
in  liankruptcy.  Although  the  decree  annuls  tlie  assignment,  and  orders 
a  surrender  of  the  estate,  yet  tne  conveyance,  by  a  deed  of  surrender,  may 
effectuate  or  facilitate  the  purposes  of  the  decree.  Burkholder  v.  Stump, 
4  B.  R.  597;  s.  a  8  Phila.  172. 

The  assignee  may  apply  to  the  State  court  for  an  order  upon  the  trustee 
to  surrender  the  estate  to  him.  Cragin  v.  Thompson,  12  B.  R.  81;  s.  c.  2 
Dillon,  513. 

If  the  trustee  surrenders  the  property  to  the  assignee,  he  should  be  pro- 
tected in  BO  doing  by  the  State  court    Ibid. 

A  eurrender  of  a  part  of  the  property  to  tlie  debtor  prior  to  the  com- 
mencement of  proceedings  in  bankruptcy  will  not  relieve  an  assignee  from 
the  legal  effect  of  the  deed  of  trust,  and  he  must  account  therefor.  Sto- 
baugh  V.  Mills,  8  B.  R,  361;  s.  c  5  C.  L.  N.  526. 

Where  the  assets  have  been  changed  by  the  trustee,  the  assignee  may 
receive  the  money  or  other  proceeds  in  lieu  thereof.  McLean  v.  Johnson, 
3  McLean,  202. 

Money  paid  by  the  trustee  to  discharge  valid  Hens  on  the  property,  in 
pursuance  of  the  terms  of  the  trust,  can  not  be  recovered  from  the  secured 
creditor.    Livingston  v.  Bruce,  1  Blatoh.  318. 

The  trustee  is  entitled  to  be  credited  with  the  payments  to  lawful  cred- 
itors made  by  him  in  accordance  Avith  the  terms  of  the  assignment,  be- 
fore the  institution  bf  a  suit  by  the  assignee,  and  is  not  liable  to  the 
assignee  therefor.  Jones  v.  Kinney,  4  B.  R.  649;  s.  c.  5  Ben.  259;  Cragin 
v.  Thompson,  12  B.  R.  81;  &  c.  2  Dillon,  513. 

The  trustee  is  liable  for  the  balance  that  remains  in  his  hands  undis- 
tributed. Jones  V.  Kinney,  4  B.  R.  649;  s.  c.  5  Ben.  259;  Everett  v.  Stone, 
3  Story,  446. 

A  creditor  who  has  received  a  payment  under  an  assignment  is  liable 
to  the  assignee  therefor.  Jones  v.  Kinney,  4  B.  R.  649;  s.  c.  5  Ben.  259; 
Cragin  v.  Thompson,  12  B.  R.  81;  s.  c.  2  Dillon.  513. 

The  expenses  of  converting  the  property  into  money  may  be  allowed  to 
a  trustee  under  an  assignment  In  re  J.  S.  Cohn,  6  B.  R.  379;  Stobaugh  v. 
Mills,  8  B.  R.  361;  s.  c.  5  O.  L.  N.  526;  Macdonald  v.  Moore,  15  B.  R.  26; 
s.  c.  1  Abb.  N.  C.  53.    Contra,  in  re  Stubbs,  4  B.  R.  376. 

Every  person  receiving  an  assignment,  ought  to  know  that  it  is  liable  to 
be  set  aside,  if  a  bankruptcy  follows,  and  the  allowance  to  him  of  his 
charges  and  expenses  ought  to  l>e  refused  where  it  can  not  be  so  guarded 
as  to  prevent  any  injurious  duplication  of  charges.    In  some  of  the  judi- 
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<;ial  districts  the  allowance  is  refused  wholly.  No  allowance  can  be  made 
for  the  expense  of  a  future  settlement  of  the  trustee's  account  In  the  court 
of  a  State  under  its  laws  relating  to  assignments.  Burkholder  v.  Stump, 
4  B.  R-  597;  s.  e.  8  Phila.  172. 

The  trustee  can  not  be  allowed  for  any  disbursements  or  expenses  which 
he  made  or  incuri'^  by  virtue  of  the  assignment,  or  to  maintain  his  title 
or  possession  thereunder.    Clark  t.  Marx,  6  Ben.  275. 

An  assignment  for  the  benefit  of  ci'edltors,  which  gives  priority  to  certain 
creditors,  Is  not  void  except  as  against  the  assignee  in  bankruptcy. 
Shryock  v.  Bashore,  13  B.  R.  481;  s.  c.  15  B.  R.  283;  a  c.  82  Penn.  159. 

An  assignment  is  valid  as  against  a  judgment  ciieditor  who  lays  an 
attachment  in  tlie  hands  of  the  trustee.  Cook  v.  Rogers,  13  B.  R.  97;  s.  c.  31 
Mich.  391;  s.  c.  14  A.  L,  Reg.  G33. 

A  cnnlitor  ctin  not  levy  upon  the  property  transferred  by  an  a-ssignnient, 
although  it  is  void  under  the  bankruptcy  law,  for  it  is  void  only  as  to 
persons  claiming  in  virtue  of  proceedings  under  the  statute.  Dodge  v. 
Sheldon,  G  Hill,  9. 

An  assignment  is  void  only  as  against  the  assignee.  The  trustee  who 
has  receIv(Hl  tlie  property  in  trust,  to  apply  it  to  the  payment  of  creditors, 
can  not  allege  that  the  assigniiu^nt  was  void  under  the  bankruptcy  law, 
without  showing  that  the  pr(>i>erty  lias  l>een  recovered  from  him  by  the 
assignee.     Sejuiian  v.  Stoughton,  3  Barb.  Ch.  344. 

If  an  notion  by  the  nssigniM*  against  the  trustee  to  vacate  the  assignment 
Is  pending,  and  there  is  no  collusion,  the  trustee  can  not  be  compelle<i  to 
account  by  a  creditor  until  a  definite  result  is  'reached.  In  re  Bowery 
Nafl.  Bank,  1  Abb.  N.  C.  4(>4. 

If  the  debtor,  after  making  an  assignment,  takes  the  benefit  of  a  State 
insolvi'ut  law.  which  merely  protects  the  person  from  imprisonment,  and 
does  not  affect  (Contracts,  the  property  will  pass  to  the  insolvent  tnistee. 
anil  can  irot  1k»  i*ecovenMl  by  an  assignee  appointed  in  bankruptcy  pro- 
ceedings sn])se(iuently  commenced.  Sullivan  v.  Hieskill,  Crabl)e.  52.j;  s.  c. 
4  renii.  L.  .1.  171. 

A  levy  under  nn  execution  issued  upon  a.  judgment  obtained  in  the 
re.t;uljir  cimusc  of  Judi<ial  proceedings  is  valid,  although  It  is  made  after  an 
assi^rnniciLt  w]ii<lj  is  void  tnuler  the  bankruptcy  law.  McLean  v.  Meliue, 
.'J  McLcjni.  11)1). 

The  money  paid  l>y  a  trustee  to  an  attorney  can  not  l)e  alloweil.  In  re 
J.  S.  Cc.lin,  r,  H.  K.  :57!>. 

Wliere  a  Jud^riiient  is  ol (tallied  after  the  execnition  of  an  assignment, 
but  iM'fori'  the  (Mniiiiieiiccnieut  of  proc(H'(lln^s  in  l>ankruptcy,  the  creditor 
slmuld  !»<'  jM'iMiiiTie<l  to  sell  the  I'cal  estate,  and  try  liis  right  in  an  action  of 
ei<cinieiit.     K«  esrr  V.  .luliii^iiu.  M>  K.  R.   1«;7:  s.  c.  7(5  Penn.  313. 

Wlicii  M  transfer  is  iiunle  nohI  as  to  tlie  a^si;Lrnee.  his  title  relates  back  to 
ilic  lime  of  ilie  ir;iii>r«'i\  and  iio  JinlL:iiient  or  execution  obtained  or  levicfl 
afi(  r  iIm'  tiaii^fri-  ami  licrore  tlie  coniineiiciMuent  of  tin*  proctH*din.i:s  in 
l»ankrui't<y  i<  a  lifii  on  the  in'oiM'iMy.  In  re  Solomon  Biesentlial.  l.'*  B.  U. 
L'L's.     Cniitra.   M:i(  ilniiaM  v.  MoiU'e.  1  .'>  \\.  \l.  lii;;  s.  c.  1  Abb.  N.  C.  53. 

A  iiioriu.iuc  ii'.nle  to  a  ]i»'r<nii  w  lin  halfirpes  a  nf>te  for  the  debtor  is  valid 
if  till-  .i.i.idi-  n.'V«'r  l.rc(.iiit-«  l»aiikniiu,  althuu.irh  it  was  made  to  the  in- 
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doner  to  evade  the  provlBions  of  the  bankruptcy  law.  Boyd  v.  Parker, 
43  Md.  182. 

A  married  woman  can  not  claim  a  homestead  out  of  the  property  of 
her  husband,  at  the  same  time  that  he  seeks  relief  and  a  discharge  from 
his  debts  in  a  court  of  bankruptcy.  He,  being  fully  cognizant  of  the  action 
his  wife  is  taking,  and  offering  no  objection  thereto,  thereby  show^ing 
consent  on  his  part,  is  in  the  same  condition  as  if  he  had  made  a  transfer 
of  the  property  to  his  wife,  and  she  being  fully  cognizant  of  his  application 
for  the  benefit  of  the  bankruptcy  act,  and  accepting  such  transfer  by  the 
action  she  took,  is  in  the  same  condition  as  if  she  had  accepted  a  deed  of 
the  property  from  him;  and  such  a  transfer  is  void.  In  re  Askew,  3  B.  R. 
575;  in  re  Boothroyd  &  Gibbs,  14  B.  R.  223. 

There  is  nothing  in  the  bankruptcy  law  which  Interdicts  the  loaning 
of  money  to  an  insolvent,  if  the  purpose  Is  honest,  and  the  object  not 
fraudulent;  and  it  makes  no  difference  that  the  lender  had  good  reason 
to  believe  the  borrower  to  be  insc^vent,  if  the  loan  was  made  in  good 
faith,  without  any  intention  to  defeat  the  provisions  of  the  bankruptcy 
act.  It  is  not  difficult  to  see  that  in  a  season  of  pressure,  the  power  to 
raise  ready  money  may  be  of  immense  value  to  a  man  in  embarrassed 
circumstances.  With  it  he  might  be  saved  from  bankruptcy,  and  without 
it  financial  ruin  would  be  inevitable.  If  the  struggle  to  continue  his  busi- 
ness be  an  honest  one,  and  not  for  the  fraudulent  purpose  of  diminishing 
his  assets,  it  is  not  only  not  forbidden,  but  it  is  commendable,  for  every 
one  is  interested  that  his  business  should  be  preserved.  In  the  nature  of 
things  he  can  not  borrow  money  \*ithout  giving  security  for  its  payment, 
and  this  security  is  usually  in  the  shape  of  collaterals.  Neither  the  terms 
or  policy  of  the  bankruptcy  act  are  violated,  if  these  collaterals  be  taken 
at  the  time  the  debt  is  incurred.  His  estate  is  not  impaired  or  diminished, 
as  he  gets  a  present  equivalent  for  the  securities  he  pledges  for  the  repay- 
ment of  the  money  borrowed.  Tiffany  v.  Boatman's  Sav.  Inst,  4  B.  IL 
601;  8.  c.  9  B.  R.  245;  s.  c.  1  Dillon,  14;  s.  c.  18  Wall.  376;  Bentley  v.  Wells, 
01  111.  59;  in  re  McKay  &  Aldus,  7  B.  B.  230;  s.  c.  Lowell,  561. 

Clearly  all  sales  are  not  forbidden.  It  would  be  absurd  to  suppose  that 
Congress  Intended  to  set  the  seal  of  condemnation  on  every  transaction 
of  the  banl^rupt  which  occurred  within  six  months  of  bankruptcy,  without 
any  regard  to  its  character.  A  policy  leading  to  such  a  result  would  be  an 
excellent  contrivance  for  paralyzing  business,  and  can  not  be  imputed  to 
Congress  without  an  express  declaration  to  that  effect  The  interdiction 
applies  to  sales  for  a  fraudulent  object,  and  not  to  those  with  an  honest 
purpose.  The  law  does  not  recognize  that  every  sale  of  property  by  an 
embarrassed  person  is  necessarily  in  fraud  of  the  bankruptcy  act.  If  it 
wore  80.  no  one  would  know  with  whom  he  could  safely  deal,  and  a  per- 
son in  this  condition  would  have  no  ©ncoui"agement  to  make  proper  efforts 
to  extricate  himself  from  difficulties.  It  is  for  the  interest  of  the  community 
tliat  every  one  should  continue  his  business,  and  avoid,  if  possible,  going 
into  bankruptcy.  Tiffany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49;  s.  c.  1 
Dillon,  164;  s.  c.  15  Wall.  410;  Wadsworth  v.  Tyler,  2  B.  R.  316;  s.  c.  2  L» 
T.  B.  28;  in  re  Pusey,  7  B.  R,  45;  Glllenwaters  v.  Miller,  49  Mis&  150. 
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If  It  shall  turn  out  on  examination  tiiat  the  transfer  wbb  made  by  the 
bankrupt  in  good  faith,  for  the  honest  puri>o8e  of  discharging  his  Indebted- 
ness, and  in  the  confident  expectation  that  by  so  doing  he  could  continue 
his  business,  it  will  be  upheld.  Tiffany  v.  Lucas,  5  B.  R.  437;  s.  e.  8  B.  R. 
49;  s.  c.  1  Dillon,  1G4;  s.  c.  15  Wall.  410. 

A  fair  exchange  of  value  may  be  made  at  any  time,  even  if  one  of  the 
parties  to  the  trausactiou  is  insolvent.  There  is  nothing  in  the  bankruptcy 
act,  either  in  its  language  or  object,  which  prevents  an  Insolvent  from 
dealing  A\i!h  his  property,  selling  or  exchanging  it  for  other  property,  at 
any  time  before  procee<lings  in  bankruptcy  are  taken  by  or  against  him, 
provided  such  dealing  is  conducted  without  any  puri>ose  to  defraud  or 
delay  his  creditors,  or  give  a  preference  to  any  one,  and  does  not  impair 
the  value  of  his  estate.  Ills  creditors  can  only  complain  If  he  wastes  ills 
estate,  or  gives  a  prefereuce  in  its  disposition  to  one  over  another.  His 
dealing  will  stand  if  it  leaves  his  estate  in  as  good  plight  and  condition 
as  previously.  Cook  v.  Tullis,  1)  B.  R.  433;  s.  c.  18  Wall.  332;  Clark  v. 
Iseliu,  9  B.  R.  19:  s.  c.  11  B.  R.  337;  s.  c.  21  Wall.  360;  s.  c.  10  Blatch,  204. 

If  a  party  who  owes  money  to  an  insolvent  debtor  pays  him  In  good 
faith,  without  having  reasonable  cause  to  believe  that  the  latter  intends  to 
make  fi'nuduleut  pn^feivnoes  or  payments  therewith,  the  assignee  can  not 
recover  the  sum  so  paid.     Borland  v.  Philips.  2  Dillon,  383. 

A  party  who  accci)ts  a  draft  with  the  Intent  thereby'  to  enable  the  drawer 
to  give  a  prefeix»nce  to  the  holder,  can  not  be  compelled  to  pay  the  same. 
Fox  V.  (Jardner,  12  B.  R.  137;  s.  c.  21  Wall.  475. 

If  a  party  who  owes  money  to  the  bankmpt,  pays  it  to  one  of  the  bank- 
rupt's creditors,  with  the  intent  therel>y  to  enable  him  to  obtain  a  prefer- 
ence, he  will  Im»  deemed  to  still  hold  the  money,  and  is  liable  to  the  assignee 
therefor.     Ibid, 

Tliere  is  no  arl>iti*ary  rule  by  which  the  p(X)d  faith  of  a  transaction  Gin 
be  tcstcHl.  TilYaiiy  v.  Lucas.  .')  B.  R.  437:  s.  c.  8  B.  R.  49;  s.  c.  1  Dillon,  IW; 
s.  c.  15  Wall.  410. 

The  existence  on  tlie  part  of  the  vemU»e  of  a  reasonable  cause  to  Ijelleve 
cjieli  of  thi'  two  elementary  facts,  to-wit,  tlie  insolvency  of  the  debtor,  and 
the  debtnr's  intention  to  c(nitrav<»ne  tlie  bankruptcy  act.,  must  be  satis- 
factorily proveil  t<i  render  a  deed  void.  TilTany  v.  Lucas,  5  B.  R,  437;  s.  c. 
S  H.  U.  4U:  s.  c.  1  Dilhvn.  1«;4:  s.  c.  l.'*  Wall.  410:  Judson  v.  Kelty.  i*  B.  R. 
l(;r>:  s.  c  .">  Hen.  ;ilS;  s.  c.  '2  L.  'I\  B.  21S:  Bi.ntley  v.  Wells.  (31  111.  59. 

If  a  <Miriioration.  whose  charter  jn'ohibits  it  from  taking  interest  beyond 
:i  <eriain  per  cent.,  makes  ji  lunn.  ni)on  interest  above  the  rate  thus  pre- 
scijlted.  to  M  party  \\  ho  is  subse(iuen11y  declared  to  1h»  bankrupt,  and  takes 
sccni'itits  tiierortir.  the  ;ivsi::nee  <';in  only  re<-over  the  excess,  and  the 
s<  (  ni'ltics  will  Ite  valid  for  tlic  ])rincli»jil  <lebt.  with  lejral  interest.  The  line 
A\  Inch  s<  p.MiMtes  Th;it  \vhi«h  is  :nii  liorized  from  that  which  is  prohibited,  is 
I'iainly  dr;u\n.  .'ind  tlie  divi^inn  easily  made.  The  powt»r  of  the  corporation 
ti"  maicc  luaiis  is  expressly  coiifei'i'e<l.  and  therefore  exists:  the  limitation 
iv  (.nly  a>  lu  tlic  I'ate.  \'\)  to  the  limitation,  all  is  ^'ood:  beyond  that.  bad. 
Tlie  iKinics  arc  not  in  itari  delicto,  and  a-^  to  the  excess  al>ove  the  principal 
.•"uul  lawful   inici'i'st,   the  cnriiormidn  is  under  a  liability  to  the  assignee. 
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Tiffany  v.  Boatman's  Sav.  Inst.,  4  B.  R.  601;  s.  c.  9  B.  R.  245;  s.  c.  1  Dillon, 
14;  B.  e.  18  Wall.  376. 

Every  cfise  muRt  be  decided  on  its  own  facts,  and  It  will  never  be  poe- 
sible  to  lay  down  any  ^neral  formula  applicable  to  all  cases.  The  intent 
to  prefer  a  creditor  necessarily  involves  the  Idea  of  an  expectation  of  pay- 
ing some  others  lees  than  their  whole  debt,  and  this  expectation  is  not 
always  proved  by  the  proof  even  of  a  known  Insolvency.  There  must  be  a 
fear  or  anticipation  of  stopping  payment,  which,  indeed,  may  often  be 
inferred  from  insolvency  or  from  acts  which  have  a  tendency  to  produce 
It,  but  which  is  to  be  decided  as  a  fact  in  each  case.  A  sweeping  rule 
should  not  be  adopted,  prohibiting  insolvent  persons  from  borrowing 
money  on  a  mortgage,  even  of  their  stock  in  trade,  or  requiring  mort- 
gagees to  see  to  the  application  of  the  money  they  lend.  Ex  parte  Packard, 
Lowell,  523. 

A  sale  by  an  insolvent  person,  though  known  to  be  insolvent,  is  not 
therefore  necessarily  void,  otherwise  an  Insolvent  person  could  not  lawfully 
dispose  of  any  of  his  property.    Babbitt  v.  Walbrun  &  Co.,  6  B.  R.  359. 

A  mortgage  made  by  a  debtor  to  secure  the  compensation  for  services  to 
be  rendered  by  an  attorney  in  the  preparation  of  his  petition  and  schedules 
in  bankruptcy  is  void.  A  bankrupt  can  no  more  execute  a  conveyance  in 
order  to  secure  a  fee  to  his  lawyer  than  to  secure  the  claims  of  any  other 
creditor.  The  claim  of  a  lawyer  for  professional  services,  no  matter  how 
meritorious  or  necessary  such  services  may  have  been,  is  not  a  preferred 
one.  In  re  Thos.  C.  Evans,  3  B.  R.  261;  in  re  Mallory,  4  R  R.  153;  s.  c. 
2  L.  T.  B.  130.  CJontra,  in  re  Sidle,  2  B.  R.  220;  In  re  Rosenfleld,  2  B.  R. 
117;  s.  c.  1  L.  T.  B.  100;  s.  c.  8  A.  L.  Reg.  44;  Trlplett  v.  Hanley,  1  Dillon, 
217. 

If  an  insolvent  debtor  pays  a  fee  to  an  attorney  for  the  purpose  of 
hindering,  delaying,  or  impeding  the  provisions  of  the  act,  and  the  attorney 
knows  that  the  debtor  is  insolvent,  and  that  such  is  his  purpose,  the  fee 
may  be  recovered  by  the  assignee.  Goodrich  v.  Wilson,  14  B.  R.  555;  s.  c. 
119  Mas&  429. 

A  declaration  which  avers  that  the  debtor  did  on  a  certain  day  transfer, 
assign  and  convey  certain  property  to  the  defendant,  covers  any  transfer, 
assignment  or  conveyance  during  the  six  months  prior  to  the  filing  of  the 
petition.    Andrews  v.  Graves,  5  B.  R.  279;  s.  c.  1  Dillon,  108. 

When  the  record  of  the  proceedings  in  bankruptcy  is  produced  and  recog- 
nized as  in  evidence,  and  no  objection  is  made  that  they  are  not  formally 
read  or  offered  in  evidence,  tliey  are  evidence.    Ibid.  • 

The  record  of  the  proceedings  in  bankruptcy  is  admissible  to  show  the 
fact  of  adjudication  and  the  appointment  of  the  assignee.  Babbitt  v.  Wal- 
brun &  Co.,  6  B.  R.  359. 

The  record  of  a  suit  for  an  injunction,  to  which  the  person  making  the 
payment  was  a  party,  is  competent  evidence  to  establish  mala  fides  in  a 
payment  made  after  the  service  of  an  order  for  an  injunction.  Babbitt  v. 
Burgess,  7  B.  R.  561;  s.  c.  2  Dillon,  169. 

Although  a  reglst>er  has  no  authority  to  take  a  deposition  to  be  used  in 
a  controversy  at  law  between  the  assignee  and  a  purchaser,  yet  he  has  full 
authority  to  administer  oaths,  and  when,  by  the  assent  of  parties,  he  takes 
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a  deposition  to  be  u«ied  as  evidence  in  a  cause,  the  aame  becomee  a  sworn 
statement  made  in  the  case  to  b^  used  as  evidence  therein,  to  which  the 
party  causing  the  same  to  be  talten  can  not  object  The  officer  ought  to 
cause  the  same  to  be  transmitted  to  the  court  for  the  l)enefit  of  all  con- 
cerned, and  the  party  at  whose  instance  it  was  tal^en  can  not  except 
thereto  nor  cause  it  to  be  suppressed  on  the  ground  of  any  irregularity  or 
informality.    Andrews  v.  Graves,  5  B.  R.  279;  s.  c.  1  Dillon,  108. 

When  the  records  are  before  the  court,  the  Judge  may  state  to  the  Jury 
the  date  of  the  filing  of  the  i>etltlon  in  bankruptcy.    Ibid. 

When  it  is  proposed  to  affect  a  second  vendee,  such  vendee  must  l>e 
shown  to  have  participated  in  the  original  fraudulent  sale,  or  it  most  be 
shown  that  he  knew,  or  at  least  had  reasonable  cause  to  know,  the  facts 
which  make  the  first  sale  fi-audulent.  The  mere  fact,  without  more,  that 
the  sec»ond  vendee  knew  that  the  first  sale  embraced  all  the  stock  of  the 
insolvc^nt  vendor,  Ih  not  enough  to  make  his  purchase  fraudulent  in  law. 
The  title  of  tlK»  second  vendee  can  only  be  impeached  when  it  Is  shown 
that  he  participated  In  the  fraudulent  sale,  or,  if  this  is  not  shown,  then  by 
showing  that  his  purchase  was  actually  mala  fide;  that  is,  made  with 
knowKHlgo  thnt  the  sale  to  the  first  vendee  was  fraudulent;  and  the  mere 
fact  that  the  second  vendee  knew  that  the  sale  to  the  first  vendee  was 
innde  out  of  the  ordlnarj'  course  of  business,  will  not  alone  defeat  the  title 
of  the  second  vendee.  It  is  only  a  circumstance  proi>er  as  evidence  to  go 
to  the  jury  on  the  (luestion  of  the  l>ona  fides  of  the  purcha^^e  by  the  second 
vendee.  The  distinction  is  to  ]>e  observed  lH»tween  fraud  and  the  evidence 
wliich  goes  to  estjiblisli  fraud.  Ral)])itt  v.  Walbrun  &  Co.,  4  B.  R.  121;  s.  c. 
1  Dillon,  11);  Uahilly  v.  Wilson,  .'i  Dillon,  420;  s,  c.  5  C.  L.  N.  217. 

If  a  niortjrajre  is  sustaint^l,  an  accounting  for  the  transactions  connected 
with  it  can  not  take  place  in  a  suit  brought  to  set  It  aside,  but  must  take 
place  in  some  other  suit  l>ase<l  uix>n  its  validity.  Sedgwick  v.  Worniser,  7 
B.  R.  1S(]. 

Where  t  lie  purchase  is  joint,  the  judgment  should  be  joint,  and  not  a 
separate  juil^'ineiit  against  each  proportioned  to  the  sum  which  they 
separately  paid  for  the  property.    Schuleubcrg  v.  Kabureck,  2  Dillon,  13-. 

Act  or  l.^f'.T,  g  5130.  Tlio  fart  thnt  ?\ioh  a  pajinent,  plcdgro,  ?ale, 
aj^si.miiiu'iit,  tiaii>t'('r,  convovaiice,  or  otlier  disposition  of  a  del)tor's 
jiroperty  as  is  desc  ribed  in  the  t\vo  preceding  sections  is  not  made  in 
the  n^iia!  ami  (»r(lniai'v  cniiive  of  l)iisiness  of  the  debtor,  shall  Ia* 
})rinia   facie  evidence  of  fraud. 

Si.itiite  r<'Vi<pd    -  Miircli  2,  ISCT,  oh.  17<».  §  n.").  14  Stat.  .'>:^G. 

'ilic  woimN.  "  salr.  assiLrimieiit.  transfer,  conveynnce,"  employed  in  this 
<-lan-c.  ;)r«'  of  coiiipichcnsivc  import,  an<l  embrace  almost,  every  dispositi<»u 
ni"  ilif  in'<>]Mii y.  wliriln'r  aliSdliiK'  or  conditional.  Both  tin*  ante<*eiU'nt 
]iar;iL:' ai'lis  i  <  !'•  r  to  ami  aie  do^iixncjl  to  iu*ote<'t  the  property  of  the  m- 
^<.lv»  111.  ;ni«l  Hi.'  (1:111^0  as  to  t'raiKl  is  (Icsijriied  to  the  same  end.  All  these 
]'r<.\  isW-!!^  nl;ii<''  i"  tlio  same  siilijfci-m;itter.  viz..  the  proiH>rty.  and  all 
thrco  aim    lo  j. :•..!.  ct    pm^u'riy  oi"  insulveuts  from   fraudulent  dispus;ils. 
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Soammon  v.  Cole,  3  B.  R.  393;  s.  c.  5  B.  R.  257;  s.  c.  2  L.  T.  B.  103;  Driggs 
V.  Moore,  Foot  &  Oo.,  3  B.  R.  602;  s.  c.  1  Abb.  O.  C.  440;  Babbitt  v.  Walbrun 
&  Co.,  4  B.  R.  121;  s.  c.  1  Dillon,  19. 

If  a  sale  la  made,  not  out  of  the  usual  course  of  general  trade,  but  out  of 
the  usual  course  of  trade  of  the  debtor;  that  is,  if  it  is  unusual  in  the  time, 
or  place,  or  chai'acter,  or  quantity  of  the  goods  sold,  or  in  other  respects, 
having  reference  to  the  then  business  of  the  vendor;  such  facts,  as  against 
the  vendee,  shall  be  prima  facie  evidence  of  fraud  in  him.  In  other  words, 
in  the  absence  of  counter  testimony,  it  will  be  presumed  that  he,  at  the 
time  of  purchase,  knew  that  the  vendor  was  insolvent,  and  that  the  vendor 
was  making  the  sale  to  prevent  all  or  some  portion  of  his  property  as  the 
case  may  be,  from  passing  to  his  assignee,  and  so  evading  and  defeating 
the  provisions  of  the  law.  But  upon  an  issue  of  title  between  the  assignee 
and  vendee,  it  is  first  incumbent  upon  the  former  to  show  the  unusual 
charaoter  of  the  sale  before  the  presumption  of  fraud  will  arise  against  the 
vendee.  Cases  may  oc*cur  involving  all  the  elements  of  fraud,  ao  far  as 
the  vendor  is  concerned,  and  yet  be  made  valid  by  the  palpable  presence  of 
good  faith  in  the  vendee.  In  re  Josiah  D.  Hunt,  2  B.  R.  539;  s.  c.  1  C.  L.  N. 
169. 

The  question  Is  not  whether  such  transactions  are  usual,  in  the  general 
conduct  of  business  throughout  the  community,  but  whether  they  are  ac- 
cording to  the  usual  course  of  business  of  the  particular  person  whose 
conveyance  is  the  subject  of  Investigation.  And  if  it  is  a  departure  from 
his  usual  and  ordinary'  course  of  business,  the  statute  Intends  that  the 
party  taking  the  conveyance  from  him  shall  be  put  uix)n  inquiry.  Rison 
v.  Knapp,  4  B.  R,  349;  s.  a  1  Dillon,  186. 

To  bring  this  clause  into  operation  it  is  necessary  to  show  that  the 
transfer  was  made  out  of  the  usual  and  ordinary  course  of  business  of  the 
debtor.  It  is  not  enough  to  show  that  the  general  business  of  the  debtor 
was  to  sell  goods,  and  that  a  sale  of  land  is  not  a  sale  of  goods.  Without 
reference  to  the  general  business  of  the  debtor,  the  transfer  must  be  out  of 
his  usual  and  ordinary  course  of  business  in  respect  to  an  article  of  the 
description  of  that  transferred.  Judson  v.  Kelty,  6  B.  R,  165;  s.  c.  5  Ben. 
a48;  s.  c.  2  L.  T.  B.  218;  Tiflfany  v.  Lucas,  5  B.  R.  437;  s.  c.  8  B.  R.  49;  s.  c. 
1  DUlon,  164;  s.  c.  15  WaU.  410. 

A  sale  of  a  store  for  the  purpose  of  curtailing  business  can  not  be  re- 
garded as  a  thing  out  of  the  usual  course  of  busines.s,  so  as  to  be  prima 
facie  evidence  of  fraud.    Sedgwick  v.  Wonuser,  7  B.  R  186. 

A  sale  in  bulk  or  by  wholesale  is  not  in  the  usual  course  of  the  business 
of  a  retail  merchant,  and  throws  upon  the  vendee  the  burden  of  proof  to 
show  its  fairness  and  validity.    Smith  v.  McLean,  10  B.  R.  260. 

Act  of  1867,  §  5130a  (June  22,  1874,  ch.  390,  §  10,  18  Stat. 
180).  That  in  cases  of  involuntary  or  compulsory  bankruptcy,  the 
period  of  four  months  mentioned  in  section  five  thousand  one  hun- 
dred and  twenty-eight  [thirty-five]  of  the  act  to  which  this  is  an 
amendment,  is  hereby  changed  to  two  months,  but  this  provision  shall 
not  take  effect  until  two  months  after  the  passage  of  this  act,  and  in 
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the  cases  aforesaid,  the  period  of  six  months  mentioned  in  said  sec- 
tion five  thousand  one  hundred  and  twenty-nine  [thirty-five]  is  hereby 
changed  to  three  months,  but  this  provision  shall  not  take  effect 
until  three  months  after  the  passage  of  this  act. 

§  5131.  Any  contract,  covenant,  or  security  made  or  given  by  a 
bankrupt  or  other  person  with,  or  in  trust  for,  any  creditor,  for 
securing  the  payment  of  any  money  as  a  consideration  for  or  with 
intent  to  induce  the  creditor  to  forbear  opposing  the  application  for 
discharge  of  the  bankrupt,  shall  be  void;  and  any  creditor  who  obtains 
any  sum  of  money  or  other  goods,  chattels,  or  security,  from  any 
person  as  an  inducement  for  forbearing  to  oppose,  or  consenting  to 
such  application  for  discharge,  shall  forfeit  all  right  to  any  share  or 
dividend  in  the  es^tato  of  the  bankrupt,  and  shall  also  forfeit  double 
the  value  or  amount  of  such  money,  goods,  chattels,  or  security,  s«:) 
obtained,  to  be  recovered  by  the  assignee  for  the  benefit  of  the  estate. 

Statute  revised  —  March  2,  1807,  cb.  176,  §  35,  14  Stat.  536. 

A  note  of  whitli  a  part  of  the  consideration  Is  an  a^eement  to  dismiss 
pnxHHHlinps  in  banlvniptcy  apainst  the  maker,  la  neither  founded  upon  an 
iUepal  cousideratiwi.  nor  void  as  against  the  policy  of  the  bankruptcy  act. 
Kepplier  v.  Bloodgood.  1  Sweeny.  34. 

A  promise  by  tlie  bankrupt  to  pay  a  note  in  consideration  that  the 
holder  would  withdraw  his  opi>osition  to  the  maker's  discharge  as  a  bank- 
rupt, is  illegal  and  void.  Even  without  the  statute  it  would  be  void. 
Sucli  a  promise  is  a  fraud  upon  the  other  creditors,  and  is  contrary  to  pub- 
lic policy.  Austin  v.  Markham,  10  B.  Ru  548;  s.  c.  44  Ga.  161;  Rice  v. 
MaxAvell,  21  Miss.  *JS'.K    Vide  Bell  v.  Leggett.  2  Sandf.  450. 

A  note  made  by  the  wife  of  the  bankrupt  after  his  discharge,  and  passed 
to  a  creditor  in  pursuance  of  an  agreement  that  he  should  be  paid  for 
assenting  to  tlie  discharge,  is  void.     Blas<lel  v.  Fowler,  120  Mass.  447. 

Tiie  paynunts  wliicli  tlie  law  makc^  void  aix*  those  which  reduce  the 
means  of  tin*  debtor  itn  pay  his  debts  ratably.  A  change  in  the  form  of  his 
o\\  11  obligation  from  an  account  to  a  note  could  not  have  the  effect:  neither 
could  the  accommodation  indorsement  with  which  a  friend  might  favor 
him.  These  ciivumslaiices  work  no  wrong  to  the  other  creditors.  A  note 
so  indorsed  is  VMlid  Jind  may  \h^  enforced.  O'Connor  v.  Parker,  4  B.  IL 
7i:^.  s.  c.  2.'^  MUh.  22:  Nol»le  v.  Scolleld,  44  Vt.  281;  Dali->-mple  v.  HiUen- 
binud.  (12  X.  Y.  r»;  s.  c.  ."»  N.  V.  Supr.  7)1:  Boyd  v.  Parker.  48  Md.  182. 

If  a  i)arty  siiriis  a  note  as  surety,  and  takes  property  from  the  principal 
to  iiHlcimiily  liiiii  for  liis  liability,  the  fact  that  the  property  is  subse- 
qiicnlly  taken  frcnii  liim  l)y  tlie  assignee  of  the  principal,  on  the  grouu<l 
tlini  ilic  tr.in<fcr  ^v:l<  vnid  under  llie  l^aukniptcy  law,  does  not  constitut«' 
a   valid  defence  td  ilic  note.     Xoblc  v.  Scofield,  44  Vt.  281. 

If  a  note  is  -ivcn  n\u>u  Hic  consideration  or  with  the  intent  specified  in 
1 'lis  sccii<.n.  ii  i^  vttid  even  in  ihe  hands  of  a  bona  fide  holder,  for  no  exci'p- 
ti(.n  1-^  made  in  favi-r  i.f  innoccni  hulders  of  nesrotiable  securities  made  in 
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violation  of  the  law.  Dalrymple  v.  Hillenbrand,  62  N.  Y.  5;  s.  c.  5  N.  Y. 
Supr.  57. 

A  note  given  by  a  tliird  person,  without  the  knowledge  or  Intervention 
of  the  bankrupt,  to  Induce  a  creditor  to  withdraw  his  objections  to  the 
bankrupt's  discharge,  is  founded  on  an  illegal  consideration,  and  is  void. 
Bell  V.  Leggett,  7  N.  Y.  176. 

A  note  given  in  consideration  of  a  promise  by  the  payee  to  dismiss  pro- 
ceedings in  bankruptcy  instituted  by  him,  and  to  procure  the  assent  of 
other  creditors  to  a  composition  for  a  less  sum  than  he  receives,  can  not 
be  enforced  against  the  indorser  if  the  promise  is  not  performed.  Claflin 
V.  Torlina,  11  B.  R.  521;  s.  c,  55  Mo.  569. 

An  agreement  between  creditors  who  have  received  preferences  to  con- 
tribute proportionately  such  sum  as  may  be  necessary  to  induce  other 
creditors  to  forbear  to  put  the  debtor  into  bankruptcy,  is  valid.  Perry- 
man  y.  Allen,  15  B.  R.  113;  s.  c.  50  Ala.  573. 

An  agreement  by  a  debtor  to  consent  to  an  adjudication  of  bankruptcy, 
and  to  procure  the  consent  of  his  copartners  to  an  adjudication  against 
the  firm,  is  not  in  fraud  of  the  bankruptcy  law,  and  the  debtor  may  re- 
cover the  consideratioQ  therefor.    Sanford  v.  Huxford,  32  Mich.  313. 

Act  OP  1898,  Ch.  2,  §  10.    ♦    ♦    •    Extradition  of  Bankrupts.— (a) 

Whenever  a  warrant  for  the  apprehension  of  a  bankrupt  shall  have 
been  issued,  and  he  shall  have  been  found  within  the  jurisdiction  of 
a  court  other  than  the  one  issuing  the  warrant,  he  may  be  extradited 
in  the  same  manner  in  which  persons  under  indictment  are  now  ex- 
tradited from  one  district  within  which  a  district  court  has  jurisdiction 
to  another. 

Act  of  1898,  Ch.  4,  §  20.  *  *  *.  Affirmation.—  (b)  Any  per- 
son conscientiously  opposed  to  taWng  an  oath  may,  in  lieu  thereof, 
affirm.  Any  person  who  shall  affirm  falsely  shall  be  punished  as  for 
the  making  of  a  false  oath. 

§  29.  Offenses. —  (a)  A  person  shall  be  punished,  by  imprisonment 
for  a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense  of 
having  knowingly  and  fraudulently  appropriated  to  hia  own  use,  em- 
bezzled, spent,  or  unlawfully  transferred  any  property  or  secreted  or 
destroyed  any  document  belonging  to  a  bankrupt  estate  which  came 
into  his  charge  as  trustee. 

(b)  A  person  shall  be  punished,  by  imprisonment  for  a  period  not 
to  exceed  two  years,  upon  conviction  of  the  offense  of  having  know- 
ingly and  fraudulently  (1)  concealed  while  a  bankrupt,  or  after  his 
discharge,  from  bis  trustee  any  of  the  property  belonging  to  his  es- 
tate in  bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  for  in 
relation  to,  any  proceeding  in  bankruptcy;  (3)  presented  under  oath 
any  false  claim  for  proof  against  the  estate  of  a  bankrupt,  or  used 
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any  such  claim  in  compoeition  personally  or  by  agent,  proxy,  or  at- 
torney, or  as  agent,  proxy,  or  attorney;  or  (4)  received  any  material 
amount  of  property  from  a  bankrupt  after  the  filing  of  the  petition, 
with  intent  to  defeat  this  Act;  or  (5)  extorted  or  attempted  to  extort 
any  money  or  property  from  any  person  as  a  consideration  for  acting 
or  forbearing  to  act  in  bankruptcy  proceedings. 

(c)  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred 
dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
vacant,  upon  conviction  of  the  offense  of  having  knowingly  (1)  acte«i 
as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly  interested; 
or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property 
of  the  estate  in  bankruptcy  of  which  he  is  referete;  or  (3)  refused, 
wliile  a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the 
insj)ection  of  the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of,  estates  in  his  charge  by  parties  in  interest  w^hen  di- 
rected ])v  the  court  so  to  do. 

(d)  A  j)ers()n  shall  not  be  provsecuted  for  any  offense  arising  under 
this  Act  unless  the  indictment  is  found  or  the  information  is  filed  in 
court  within  one  vear  after  the  commission  of  the  offense. 

The  bankruptcy  act  does  not  forbid  the  creditor  to  take  any  contract, 
covenant  or  security  from  a  third  party  as  an  inducement  to  forbear 
instituting?  proct^odinps  apainst  his  debtor;  but  to  constitute  the  forlit^ar- 
anco  a  vali<l  consideration  for  such  contract  or  S4H*urlty  the  creditor  uinst 
at  the  time  of  receivinp  it  liave  a  right  to  proceed  In  bankruptcy  against 
his  delator.     Ecker  v.  Rolin,  1(>  B.  R.  544. 

Act  of  18f»T,  §  513:?.  Every  person  respecting  whom  proceedings 
ill  ]);uikru|)t(  V  are  coninienced,  either  upon  his  o\\ti  petition  or  upon 
that  oF  a  creditor: 

Fir-t.  Wlio  secretes  or  conceals  (a)  any  property  belonging  to  lii? 
estate:  or. 

Second.  Wlio  ])aHs  with,  conceals,  destroys,  alters,  mutilates,  or 
falMJies,  or  causes  to  he  concealed,  dc^^troved,  altered,  mutilat-ed,  or 
falsified,  any  l^xtk,  deo(l,  dociunent,  or  writing  relating  thereto;  or, 

Third.  AVlio  nmoves,  or  cause>i  to  he  removed,  any  such  property 
or  1>o(.k,  deed,  d<Muinenl,  or  writing  out  of  the  district,  or  otherwise 
t]i<])nsc  of  ;)iiy  ]>art  thereof,  with  intent  to  prevent  it  fnnn  coming 
into  t1ie  i)f)^s«'s-inn  of  t1ie  a--ignee  in  hankrnptcy,  or  to  hinder,  im- 
iM'ilc,  nr  t1rl;iy  111]!!  ln  r< 'covcri Hg  or  receiving  the  same:  or, 

I'niii'Oi.  \\']]i)  ir,;ikr^  .'iny  ])ayin«'nt.  gift,  sale,  assignment,  transfer, 
'-I'  ( <.n\(  \;i'ii<'.  ih)  (.f  any  jtrnprjiy  Ixdonging  to  his  estate  witli  the 
li/r  iiiti'iii :  "r. 
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Fifth.  Who  spends  any  property  belonging  to  his  estate  in  gam- 
ing; or. 

Sixth.  Who,  with  intent  to  defraud,  willfully  and  fraudulently 
conceals  from  his  assignee,  or  omits  (c)  from  his  inventory,  any  prop- 
erty or  effects  required  by  this  Title  to  be  described  therein;  or, 

Seventh.  Who,  having  reason  to  suspect  that  any  other  person  has 
proved  a  false  or  fictitious  debt  against  his  estate,  fails  to  disclose  the 
same  to  his  assignee  within  one  month  after  coming  to  the  knowledge 
or  belief  thereof;  or. 

Eighth.  Who  attempts  to  account  for  any  of  his  property  by 
fictitious  losses  or  expenses;  or, 

Ninth.  Who,  within  three  months  before  the  commencement  of 
proceedings  in  bankruptcy,  under  the  false  color  and  pretense  (d)  of 
carrying  on  business  and  dealing  in  the  ordinary  course  of  trade, 
obtains  on  credit  from  any  person  any  goods  or  chattels  with  intent 
to  defraud;  or. 

Tenth.  Who,  within  three  months  next  before  the  commencement 
of  proceedings  in  bankruptcy,  with  intent  to  defraud  his  creditors, 
pawns,  pledges,  or  disposes  of,  (e)  otherwise  than,  by  transactions 
made  in  good  faith  in  the  ordinary  way  of  his  trade,  any  of  his  goods 
or  chattels  which  have  been  obtained  on  credit  and  remain  unpaid  for. 

Shall  be  punishable  by  imprisonment,  with  or  without  hard  labor, 
for  not  more  than  three  years. 

Statute  revised  —  March  2,  1867,  ch.  176,  S  44,  14  Stat  639.  Prior  Stat- 
ute —  April  4,  1800,  ch.  19,  §  23,  2  Stat.  28. 

(a)  A  person  is  not  criminally  Liable  for  the  payment  of  fair  current 
expenses  for  the  support  of  his  family  between  the  commencement  of  pro- 
ceedings in  bankruptcy  against  him  and  the  Anal  adjudication.  In  re 
Brooks,  5  Pac.  L.  R.  191. 

If  the  bankrupt  has  beeii  examined  before  the  register  in  regard  to  the 
property  which  is  charged  to  have  been  concealed,  no  demand  before  the 
indictment  Is  necessary.    U.  S.  v.  Smith,  13  B.  R.  61. 

(b)  The  gist  of  the  offense  created  by  this  clause  is  a  conveyance  with 
intent  to  keep  property  from  an  assignee  in  bankruptcy,  and  the  offense 
can  not  be  committed  unless  proceedings  in  bankruptcy  have  been  com- 
menced in  a  court  of  competent  jurisdiction,  in  which  an  assignee  can  be 
appointed.  An  indictment  for  a  misdemeanor  must  state  an  offense, 
and  must  convey  to  the  accused  the  information  necessary  to  enable  him  to 
make  his  defense.  A  mere  averment  of  the  commencement  of  proceedings 
in  bankruptcy,  pursuant  to  the  act,  without  in  any  waj'  describing  the  pro- 
ceedings, except  by  the  names  of  the  cretlitors,  and  the  words  "  pursuant 
to  the  act"  is  insufficient,  for  it  does  not  state  a  time,  nor  a  place,  nor  a 
tribunal  before  which  the  aUeged  proceedings  in  bankruptcy  were  taken, 
subsequent  to  which  and  with  reference  to  which  the  accused  made  the 
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alleged  conveyance  of  property,  nor  allege  any  adjudication  or  proceedings 
in  banlwruptcy  before  a  court  of  competent  Jurisdiction,  nor  set  fortli  any 
facts  from  which  it  can  he  seen  that  any  court  had  jurisdiction  of  the 
proceedings  alluded  to.    U.  Sl  v.  Latorre,  8  Blatch.  134. 

(c)  This  clause  is  not  qualified  by  the  original  limitation  of  time.  It  iis 
a  new  division  of  the  subject,  and  one  which  requires  no  such  limitation, 
because  the  prohibited  act  can  not  be  committed  before  bankruptcy.  The 
olTense  is  complete  if  a  bankrupt  fraudulently  omits  from  his  schedule 
any  property  or  effects  with  the  designated  intent.  It  is  complete  without 
a  final  examination.  In  practice,  there  is  no  last  examination  in  bank- 
ruptcy, nor  any  examination  at  all,  unless  specially  ordered.  When  the 
iudictmeut  does  not  on  its  face  show  that  the  defendant  was  a  citizen  of 
the  United  States,  it  need  not  aver  that  he  took  the  oath  of  allegiance.  If 
the  defendant  was  a  citizen,  and  neglected  to  take  the  oath,  he  mu«>:t 
show  It  in  defense.  U.  S.  v.  Clarke,  4  B.  R.  59;  s.  c.  1  L.  T.  B.  237:  s.  c. 
3  L,  T.  B.  223. 

The  proceeding  may  be  by  information  and  not  indictment.  U.  S.  v. 
Black,  9  C.  Ij.  N.  234. 

{(\)  Neither  as  to  tlie  proceedings  nor  jurisdiction  of  the  court  in  bank- 
ruptcy is  it  suflicient  in  au  indictment,  under  the  act,  to  rely  merely  ur»on 
a  general  averment.  All  matters  necessary  to  constitute  the  offense  must 
Im'  i)leade<l.  It  is  not  sufficient  to  aver  that  proceedings  in  bankruptcy 
were  duly  commenced.  It  must  l>e  pleaded  and  proven,  in  order  to  convict, 
that  a  i)etltion  in  bankruirtey  was  presented  to  the  district  court  by  a  cer- 
tain creditor,  naming  him,  and  also  the  amount  of  the  debt  of  such  peti- 
tioning creditor,  and  tlie  alleged  case  of  bankiniptcy,  and  the  adjudication 
of  liaukruptcy.  It  must  niipear  affirmatively  that  the  petitioning  creditor 
lind  a  right,  under  the  law,  to  coninience  and  prosecute  proceedings  in  bank- 
ruptcy. Tlie  amount  of  his  debt  must  appear,  otherwise  the  c*ourt  would 
have  no  jurisdiction.  It  must  appear  that  the  bankrupt  obtained  goods 
witliin  tliHH^  uumtlis  of  tlie  bankruptcy  by  means  of  a  representation, 
whicli  he  knew  to  be  false,  that  he  was  carrying  on  business  and  dealing 
in  the  ordinary  course  (vf  trad(\  and  such  representation  must  actually  be 
made  by  him.  Tlie  description  of  the  goods  obtained  by  the  defendant 
sliould  state  a  certain  number  of  packages,  instead  of  a  large  quantity. 
This  can  be  ascertained  from  the  bills  of  sale.  The  description  of  the 
goods  in  an  iiidictiucnt  sliould  be  as  delinjte  as  in  a  declaration  in  trover. 
The  word  feloniously  slumld  be  omitted.  The  offenses  made  indictable  are 
inisdcnK'anors.  And  in  drawing  indictments,  figures  for  dates  should  not 
1m'  usc<l.  I'.  S.  v.  rrcscott  et  al.,  4  B.  U.  112;  s.  c.  2  Abb.  C.  C.  lt>9;  s.  c. 
2  Biss.  :^2.".:  s.  c.  2  L.  T.   R.  LSI. 

To  constitute  tlu'  ofYcnsc  the  accu.*<ed  must: 

1.  Obtain  ^mkmIs  and  chattels  from  some  iK»r.son  or  persons  on  credit. 
uiKhr  ih«'  lalso  ineteusi'  of  carrying  on  business  and  dealing  in  the 
cr<liii;ii*y  rimrsc  of  trade. 

L*.  Sucli  credit  must  be  obtained  within  three  months  before  the  com- 
incn<-«nicnt  of  iinMcrdiiiirs  in  Itankruntcy. 

;;.  Sucii  pMnis  ;ind  cliaitcN  must  be  obtained  on  credit  as  aforesaid  with 
iutciii  to  defraud. 


850  The  Bankruptcy  Law. 

When  there  is  a  several  finding  on  each  connt,  the  Terdict  can  not  be  set 
aside  if  either  of  the  counts  is  good.  U.  S.  v.  Clark,  4  B.  R.  5£ ;  s.  e.  1  L. 
T.  B.  237;  s.  c.  3  L.  T.  B.  223. 

Tho  making  of  a  fraudulent  chattel  mortgage  renders  a  party  liable  un- 
der this  provision.    U.  S.  v.  Bayer,  13  B.  R.  88. 

It  is  not  necessary  that  the  goods  which  have  been  fraudulently  disposed 
of  shall  have  been  obtained  within  three  months  before  the  commence- 
ment of  the  proc-eedings  in  bankruptcy.     U.  S.  v.  Smith,  13  B.  R.  HI. 

The  intent  to  defraud  may  be  established  by  facts  and  circumstances. 
U.  S,  V.  Penn,  13  B.  R.  464. 

Tho  intent  to  defraud  may  be  inferred  from  all  the  circumstances  of  the 
case.    U.  S.  v.  Smith,  13  B.  R.  61;  U.  S.  v.  Bayer,  13  B.  R.  88. 

It  must  be  sliown  tliat  the  intent  existed  in  the  mind  of  the  defeudant 
at  the  time  the  sale  was  made.    U.  S.  v.  Penn,  13  B.  R.  4&i. 

Every  man  is  presumed  to  intend  the  usual  and  ordinary  consequences  of 
an  act.    V.  S.  v.  Smith,  13  B.  R.  61. 

When  the  government  introduces  evidence  tending  to  prove  that  the  de- 
fendant left  the  State  with  the  intention  of  remaining  absent  then?from. 
the  defendant  may  prove  that  while  on  the  journey  he  stated  his  iuteutiun 
to  return.    IT.  S.  v.  Penn,  13  B.  R.  4(H. 

Tlie  defendant  may  put  in  evidence  his  former  good  character  in  relati«m 
to  the  particular  crime  with  which  he  stands  charged.     Ibid. 

An  examination  of  a  witness  taken  before  a  commissioner  upon  an  issue 
contained  in  one  of  the  counts  is  admissible  if  he  has  since  died.     Ibid. 

Quaere,  Can  Congress  legislate  for  frauds  committed  by  a  debtor  on 
a  single  (•ie<lit()r  within  the  same  State,  unless  the  act  relates  to  liank- 
rnptcy  or  to  some  other  matter  within  the  Federal  jurisdiction?  U.  S. 
V.  Clark.  4  H.  R.  7>\)\  s.  c.  1  L.  T.  B.  2:37:  s.  c.  3  L.  T.  B.  223. 

Aii'ong  ilie  powers  of  C<»ngress  enumerated  in  the  Constitution  are  tht^ 
powrrs  "  to  establish  uniform  laws  on  the  subject  of  l>ankniptcies  throu^rh- 
oiit  tlic  Tnitcil  States."  and  "to  make  all  laws  which  shall  be  ne<*essarv 
aiid  proiicr  fin*  carrying  into  exe(Hition  the  foregoing  powers  and  all  other 
powers  vcsio'l  by  tin*  Constitution  in  the  govermnent  of  the  I'nittnl  Stat»->. 
or  ill  any  depart nuMit  or  otHciT  tliereof.*'     If  this  clause  is  a  law  "  nect*s- 
sary  ami  i>roper  "  fni*  carrying  the  Ixinkruptcy  law  into  eflftK-'t.  it  couu's 
wiiliiu  llie  latiiT  power  named,  and  is  constitutional.    The  subje<'t  of  bank- 
rui)icy,   ill  a   L'l'ner.il  Ren<e.   concerns  tlie  relation  of  debtor  and   crinlitor. 
and.  in  a  ii.irt icid.-ir  and  no  donlit  stricter  sense,  concerns  such  relation  in 
cMSP.'  wlure  ilie  dehtor  is  unaldt^  or  unwilling  to  pay  his  debt.s.     Laws  upon 
tlint  siil>.)<  el  have  r«ir  tlu  ir  (ibject  tin*  appropriation,  either  voluntarily  nr  l>y 
(MHiipnNiiiii,  nf  the  d«'htoi-'s  iH'oiu-rty  to  the  payment  of  his  debts  i>ro  t^mto 
{>]'  in  lull.  .MS  the  c.isr  may  be.  jind  tlie  relii^f  of  honest  debtors.     To  ncconi- 
lilish  liiis  objcc  I.  these  laws  ar«'  made  to  operate  upon.  afTect,  and  c^>iiin»I 
Ilie  rrl.Mtiuns  III"  ilie  ]i;irties  so  as  to  limit  and  circumscribe  tlu*  rij:hts  of  tie 
d«bi<'i-  in.  and  Ins  rnnii'i'l  o\-ei-.  his  pi'ojierty.  and  the  ri^dits  of  others  tle:d- 
'i,.:"  \\   111  him   i!i   it'L:ai"d   tln'i'<  to.  in  many  i>.'irti clears,  before  any  proccrd 
Mil--  in  l>anki'ni'i(  y  shall  h.-ive  been  ccMiunenreil  by  or  against  sm-h  dt-binr. 
'1!  ••  T".  ai  J"'     .  I"   !!-■    wdiiN   "  m  <-ev.sary   .and    iM'ojier"   lias  biuni  judi<i:dl\ 
rhi-'iai  11. (<1  I'v  ih«'  ^u\>v<  \\\<'  ••muM  to  be  "  needful."  *'  re<inisi<e."  •'essentia'.." 
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"  conducive  to."  The  end  sought  by  a  bankruptcy  law  is  the  appropriation 
of  the  debtor's  property  to  the  payment  of  his  debts.  This  clause  is  for 
the  prevention  of  frauds  by  debtors  on  their  creditors,  by  which  that  end 
may  be  defeated  or  impaired,  and  is  clearly  conducive  and  plainly  adapted 
to  the  end  sought.  The  proceedings  in  banl^ruptcy  merely  constitute  the 
machinery  by  which  the  appropriation  of  the  debtor's  property  to  the  pay- 
ment of  his  debts  is  attained.  The  prevention  of  the  fraud  denounced- 
by  the  clause  being  conducive  to  that  end,  it  makes  no  difference  whether 
it  relates  to  a  fraud  committed  before  or  after  the  machinery  provided  for 
the  accomplishment  of  the  end  is  set  in  motion.  A  debtor  may  or  may  not 
be  a  bankrupt.  From  the  fact  that  both  words  "  debtor  "  and  "  bank- 
rupt," are  used,  and  in  the  disjunctive,  it  must  be  held  that  the  former  is 
used  in  the  clause  as  descriptive  of  a  person  who  is  a  debtor,  but  who  has 
not  at  the  time  of  committing  the  offense  become  a  bankrupt.  The  "  sub- 
ject of  bankruptcies,"  however,  as  used  in  the  Constitution,  concerns  the 
relation  of  debtor  and  creditor.  The  provision  in  regard  to  the  time  is 
merely  a  limitation.  The  act  which  the  clause  purports  to  punish  is  an 
offense  the  moment  it  is  committed.  U.  S.  v.  Pusey,  6  B.  R.  284;  s.  c. 
6  L.  T.  B.  184. 

The  duty  of  a  commissioner  is  narrowed  to  the  single  inquiry,  not 
whether  there  is  sufficient  legal  evidence  to  convict  and  imprison  the 
accused,  but  whether  there  is  a  prima  facie  case.  If  probable  cause  is 
shown  to  Justify  the  I>elief  that  the  accused  has  committed  the  crime 
charged,  he  should  be  committed  for  trial.    U.  S.  v.  Thomas,  7  B.  R.  188. 

If  the  bankrupt  and  other  persons  conspire  to  commit  the  acts  made 
criminal  by  this  section  and  either  does  any  act  in  purusance  of  such  con- 
spiracy to  effect  its  object,  they  are  liable  to  indictment  under  section  5440. 
U.  Sw  V.  Bayer,  13  B.  R.  400. 

Act  of  1898,  Ch.  4,  *  *  *.  §  30.  Enles,  Forms,  and 
Oiders. — (a)  All  necessary  rules,  forms,  and  orders  as  to  procedure 
and  for  carrying  this  Act  into  force  and  effect  shall  be  prescribed, 
and  may  be  amended  from  time  to  time,  by  the  Supreme  Court  of 
the  United  States. 

The  general  rules  and  orders  made  by  the  supreme  court,  under  authority 
of  the  banjiruptcy  law,  were  designed  to  systematize  and  facilitate  the 
practice  of  the  bankruptcy  courts,  and  so  far  as  they  apply  must  be 
strictly  followed;  but  they  were  not  designed  to,  nor  do  they,  create  or 
declare  the  rights  of  creditors  in  the  estates  of  bankrupts,  still  less  do  they 
abrogate  and  annul  those  rights.    In  re  Baxter  &  Ralston,  18  B.  R.  560. 

Act  of  1898,  Ch.  1,  §  71.  The  Time  when  This  Act  Shall  go 
into  Effect. —  (a)  This  Act  shall  go  into  full  force  and  effect  upon 
its  passage:  Provided^  hozi'cz'cr.  That  no  petition  for  voluntary  hank- 
ruptcy  shall  be  filed  within  one  month  of  the  passage  thereof,  and 
no  petition  for  involuntary  bankruptcy  shall  be  filed  within  four 
months  of  the  passage  thereof. 
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intent   to  defisit  oj^eration  of  act  2.72 

exeinpiiiMis  un<ler  the  ju-t   379 

effect  of  acis  (lone  after -. 4<17 

costs  and   e\i»enses  in  voluntary    594 

involuntary .')05 

transfers  in  cent enii>l;n ion  of    673 

pni'Uicrs  and  partnerships   738,  740 
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BANKRUPTCY  —  Continued.  Page. 

effects  of,  corporations  750 

statistics  of  proceedings  In  777 

law  of  1800,  1801,  1802,  180a,  1841,  1843,  18G7,  189a 

(see  Law,  Bankruptcy.) 

BONDS: 

of  register 189 

on  appeal  or  writ  of  error 166 

of  assignee 329 

claim  under,  provable  474 

no  stay  of  action  on  Joint 635 

of  trustee 329 

certified  copy  of  order  approving  426 

BOOKS: 

kept  by  clerk 197 

by  register 197 

bankrupt's,  pass  to  assignee 335 

no  right  to  withhold  bankrupt's  428 

production  of 195 

witness  must  produce  copies  of  566 

mutilation  of 652,  663 

penalty  for  mutilation  846 

omission  to  keep  652,  659,  668 

what  are  proper  670 

assignee  to  keep 450 

penalty  for  destroying 848 

of   account    668 

CASES: 

transfer  of 76,  20O,  291 

reference  of,  after  adjudication , 196 

CERTIFIED  COPIES: 

of  assignment 427 

of  records 434 

not  by  register 186 

CERTIFYING  QUESTIONS: 

issues  of  law 202 

who  may  take  certificate 203 

what  may  be  certified 203 

effect  of  decision  on  203 

CLAIMS: 

proof  and  allowance  of 84,  406,  528,  555 

proof  of 165 
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CLAIMS  —  Continued.  Page. 

what  are  valid 455 

rejection  of 542 

objections  to 542 

withdrawal  of  original 548 

objections  to,  heard  when  548 

preferences  surrendered STiO 

entlUed  to  priority 508 

what  are  barred 702 

which  would  not  have  been  valid  825 

CLERKS: 

to  keep  minute-books 197 

notice  to,  of  appeals 166 

oflPenses  by 205 

fees  of 82,  767,  771.  772 

to  send  notice  of  application  for  discharge 651 

duties  of 82,   767 

coDipensation  of 82,  7<J7 

dotiultion  of 197 

COMMENCEMENT  OF  TROCEEDINGS: 

what  is ISTi 

asslj^niiu'Dt  relates  to 335 

COMMISSIONERS: 

may  take  te'Stiinony 19S 

may  take  proofs 526,  .^28 

proofs  by,  subject  to  revision  528 

COMTOSITION: 

meet iii^  to  consider   ti07 

a<*cei)taiice   of   6<>S 

luiniluT  reciuisite »>07 

recMinliii^  rosulut "uni 615 

vMiyiiiLT   of   615 

staleiiient  of  debt 615 

c()rr»'(tiii^   mistakes 616 

fr,>  r.//<;   liayiin'iit    616 

how  enforcod •»!<» 

h<)^\•   srt    aside ♦»1'> 

rdiiipntatioii   of   time tU6 

mrrtim:  may  !»«•  called,  theiii^di  petition  defective «n7 

sdirdult"^  ii^cd  as  slatrmeiits   617 

«'\a iiiina I inii    nf    dchttir    <»1~ 

ad JniirniiH'ii!    i>r   incctimr 61>i 

]!'•!  m!  n<-|  iMll    (if    ll'lllks lils 

will  I  lUM  V  Vdlf 61S 
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COMPOSITION  —  Contlnned.  Page. 

mode  of  computation 619 

coBts  in 122 

resolution  to  pay 122 

violation  of,  enjoined 122 

when  confirmed  69,  607 

set  aside 70,  608 

confirmation  of  resolution 620 

rejection  of 620 

purcliase  of  votes 621 

liow  defects  in,  cured  622 

when  property  surrendered  to  bankrupt  624 

payment  in  cash 622 

injunction  from  district  court  624 

conclusive  in  collateral  actions  624 

no  discharge  necessary    624 

Joint  debtor  not  released  625 

error  in  stating  amount 624 

COMPOUNDING  CLAIMS: 

assignee  may 443 

COMPROMISES: 

by  trustees 75,  443 

CONCEALMENT: 

of  books  bars  discharge   652 

when  an  act  of  bankruptcy  227 

of  property  an  act  of  bankruptcy 227 

bars  discharge 652 

CONFESSION  OF  JUDGMENT: 

when  an  act  of  bankruptcy  230 

when  a  preference 780, 

when  set  aside 805 

CONGRESS: 

has   supreme  Jurisdiction    4 

CONSTITUTION: 

extent  of  power 94 

meaning  of  bankruptcy 94 

not  limited  to  English  laws  95 

particular  class  of  persons 0.> 

voluntary  bankruptcy 95 

obligation  of  contracts  95 

selecting  tribunals 96 

suspension  of  State  insolvent  laws  96 
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CONSTITUTION  —  Continued.  Pa^e. 

exemption  clause 383 

liens  not  invalidated 383 

CONSTRUCTION: 

rules  of 7S5 

CONTEMPLATION  OF  BANKRUPTCY: 

what  is 241 

acts  done  in,  acts  of  banltruptcy  227 

bar  discharge 652 


f> 


CONTEMPLATION  OF  INSOLVENCY: 

acts  done  in,  are  acts  of  banlsruptcy  ; 227 

CONTEMPT: 

district  court  may  punish  for 141 

parties  and  witnesses  liable 199 

register  can  not  commit  for 197 

bankrupt  punishable  for 62ft 

assignee  liable  to  punishment  for   331 

with  notice  of  Injunction 286 

when  order  to  show  cause  56S 

proceeding  for,  can  not  be  enjoined  129 

in  courts  of  bankruptcy 142,  564 

before  referees 79,  195 

CONTRACTS: 

assignee  entitled  to  benefit  of  34i 

for  not  opposing  discharge  void   844 

penalty 844 

for  withdrawing  involuntary  petition  228.  844 

rights  under 344 

decisions  on  457 

CONTROVERSIES: 

arbitration  of 75,  442 

CONVEYANCES: 

unrecorded   3."»8 

fraudulent 236,  :«M,  4<)8 

]»v  wav  <»t*  i)]*eference,   voitl   781 

ft  •  < 

in  fraud  of  the  act,  void    827 

what,  ar«'  arts  of  hankrnptcy 227 

fraudulent.   Ity  corporations    7.'h> 

chattel  mortgages 429 
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may  become  bankrupt 756 

voluntary  petition  by 758 

who  may  authoi  ize 758 

officers  to  f urnisli  schedules 756 

execute  papers   756 

submit  to  examination  756 

penalties  for  concealing  property  756 

no  discharge  to  be  granted  756 

how  assets  to  be  distributed 756 

service  on,  after  dissolution  292 

effect  of  proceedings  to  forfeit  charter 99,  764 

State  insolvent  laws  relating  to,  suspended  90,  764 

proof  of  debt 537 

service  on 292 

when  release  of  stockholders  void  357 

assignee  may  impeach  transactions  by  357 

conventional  payment  of  stock  void  « . , 357 

attorney  may  admit  acts  of  bankruptcy 759 

assessment  on  stockholders f 760 

not  impeached  collaterally 761 

liability  of  stockholders 762 

sued  after  proof  of  debt  765 

no  stay  of  suit  against 637 

bankruptcy  is  dissolution  of 760 

definition  of 755 

punishment  of 755 

what  are  amenable 756 

effects  on,  of  bankruptcy  759 

COSTS: 

in  attachment  are  not  a  lien 365 

when  not  provable 365 

against  assignee,  allowed  out  of  estate  168 

on  disputed  claim 168 

in  pending  actions 425 

on  trial  of  specifications  679 

bankrupt's,  for  discharge,  payable  out  of  estate 680 

what  allowed  between  parties  in  involuntary  bankruptcy 308 

what  allowed  between  parties  in  involuntary  bankruptcy  out  of 

estate 505 

of  petitioning  creditor 595 

of  attorney  for  voluntary  bankrupt  594 

Involuntary  bankrupt 595 

I)etitioning  creditor 595 

of  register 769 

of  clerk 768 

of  marshal 773 

55 
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appearance  fee 594 

entitled  to  priority 593 

and  expenses  In  voluntary  bankruptcy  594 

Involuntary  iNUikruptcy   595 

COURTS: 

jurisdiction  of  United  States  and  State  73 

and  procedure  therein  71,  522 

COURTS,  APPELLATE: 

jurisdiction  of 109 

practice  in 727 

COURTS  OF  BANKRUPTCY: 

may  enjoin  creditor  from  harassing  debtor 122 

creation  and  jurisdiction  of  63,  118 

law  of  18G7 19.  HD3 

1898 20,  103 

orj?anlzation  <5f 118 

jurisdiction  of 141 

contempts  before 142;,  564 

in  districts  and  territories   143 

may  appoint  assignee 325 

shall  designate  depositories  for  money 441 

COI'RTS.  STATE: 

jurisdiction  of 73 

procedure  in 71,  522 

CREDITORS: 

notice  to.  of  first  meeting  ^J2 

lirst  meeting  of 21,  318.  743 

Avlio  may  vt)te  at  uici»tings  of 84,  321 

liow  many,  necessary  tu  choice  of  assignee 320 

may  re<[uire  bond 320 

may  remove  assignee 3:32 

to  he  noiilied  of  meetings r>T5 

what  claims  are  provalde 4.'V» 

surrender  pending  snit  l>y  proof (i2S 

wiien.  may  prosecnte  pending  actions 414 

when  suits  of.  st;iyed TCv!? 

wlien  jiHowed  to  c()nnuence  suit   CCX.i 

liro(»f  i)(  (h'lit  by 7\'27< 

secured 4*,»3 

Imw  jiroof  by,  made r>2S 

iiiiiy  not ifv  !-cuistcr  not  to  alh)W  claim TA4 

^^lit'ii  proof  l>y.  postponed 548 
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CREDITORS  —  Continued.  !*««•• 

TThen  to  surrender  preference 550 

appeal  from  rejection  of  claim 160 

liow  appeal  proeeciited  167 

may  appear  by  attorney 576 

notice  to,  of  application  for  discharge 647 

may  oppose  discharge 674 

when  to  file  specifications 674 

m'hen  assent  to  discharge  necessary 681 

assent  in  case  of  second  bankruptcy 688 

may  vacate  discharge 729 

notice  to,  of  second  meeting 571 

may  order  first  dividend 572 

notice  to,  of  third  meeting 574 

who  entitled  to  dividend 572 

in  partnership  estates 733 

priority 593 

may  examine  banlsrupt 555 

who  may  file  involuntary  petition 227 

no  notice  to,  for  dismissal 309 

may  take  place  of  petitioning  creditor 311 

may  file  petition  for  sale  of  securities 520 

meetings  of 84,  316,  571 

notices  to 86,  316 

assignment  for  benefit  of 238 

who  must  sign  deposition 268 

requisite  number  must  Join  in  petition 271,  203 

intervention  by  other 311 

definition  of 316 

secured 493 

surrender  to 518 

assent  of,  to  discharge 672 

alien 713 

proceedings  at  first  meeting  of 743 

preferred 780 

DAMAGES: 

proof  of  unliquidated 455 

assessment  of  470 

creditor  must  ask  for  ajBsessment  of 470 

when  may  be  set  off 489 

DATES  AND  DEPOSITIONS: 

filing  of  petition 185 

mode  of  computing  time 206 

all  proceedings  matters  of  record 186 

how  kept 186 

open  to  public  inspection , 186 
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DEATH:  P«^^- 

of  bankrupt  no  abatement 5*39 

no  discharge  after - .  -  56VI 

of  assignee 426 

of  trustee  80,  332,  42»> 

or  Insanity  of  bankrupt 68,  501> 

DEBTOR: 

what  sum,  must  owe 2S4 

arrest  of 239 

DEBTS: 

what  are  provable 88,  455,  586,  691 

mutual  and  set-off 483 

interest  on 456 

secured,  should  be  proved 532 

proof  of 528 

secured 532 

to  be  handed  to  assignee 544> 

list  of,  to  be  certified 555 

postponement  of  proof  of ^8 

disputing  proof  of 541 

mode  of  disputing 543 

diminution  of   545 

expunging 540 

suits  for  collection  of 414 

in  district  court 125 

in  circuit  court 1541 

sale  of  uncollectible  453 

of  petitioning  creditor 274 

wliat  to  liave  priority 88,  591 

compounding 443 

arbitration 442 

what  not  discharged 71,  GS8 

need  not  exist  at  time  of  the  act  of  bankruptcy 274 

matters  examined  into   5G3 

act  urged  against  discharge   079 

pctitionor's 274 

dotinltiou  of 455 

ecpiitnl)!** 401 

fictitious 6t« 

fraudulent f»I>l 

liducijiry G93 

DECISIONS: 

under  law  of  1800 23 
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DEBDS:                                                                                                                 Page, 
uurecorded 358 

DEFENSES 462 

DEFINITIONS: 

law  of  1898 20,    61 

Judge lis 

clerk 197 

bankrupt 207 

petition 207,  225 

document 207 

bankrupt,  involuntary  225 

voluntary 225 

adjudication 225 

discharge 225 

person 225 

wage-earner 225 

commercial  paper 255 

trader 255 

sufficient  grounds  282 

oath 295 

creditor 316 

debt 455 

corporation 755 

transfer 780 

insolvency 787 

preferred  creditor  87 

reasonable  cause 809 

fraud  upon  the  act 819 

assets 335 

court 61 

courts  of  bankruptcy 61 

holiday 62,  205 

DEMURRER: 

when  sustained 725 

DEPOSITIONS: 

register  may  take 198 

when  reduced  to  writing 199 

examination  is  a 560 

who  must  make 270 

DEPOSITS: 

assignee  to  make 4^,  542 

where  made 413 

how  drawn  on 413 
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DEPOSITS  —  Continued.  P*«*- 

to  secure  fees 766 

by  trustees 413,  578 

reports  of 413 

DISCHARGE: 

of  assignee  on  final  account 578 

misconduct  prevents 119 

stay  of  action  to  await 633 

application  for ©44,  754 

when  may  be  made 644 

court  granting,  alone  can  annul 122 

circuit  court  may  set  aside  fraudulent  conveyance  after 122 

surety  on  guardian's  bond  released  by 691 

definition  of 225 

procedure  to  secure 646 

applicant  entitled  to 051 

assent  of  creditor  to 672 

debts  not  affected  by 68S 

evidence 726 

of  involuntary  bankrupt    646 

notice  of  application   (HT 

grounds  for  withholding   651,  tvio 

oath   before   final    6S5 

return  on  order  to  show  cause  6">1 

certificate  of  conformity   tJS'» 

specifications  against f574 

must  be  definite ivTS 

trial  of  .  .  .  . 678 

none  for  misconduct  of  wife   r»<j7 

willful  false  swearing 612 

concealment  of  estate,  books,  etc <k>2 

fraud  or  negligence  in  custody  of  property  t>r»2 

causing  or  permitting  loss  <ir»2 

procuring  attachment iV^2 

destroying  or  mutilating  books t>ri2 

niakinvr  false  entries tr»2 

removing  property  from  district   t>"»2 

giving  fraudulent  preference tV>'J 

loss  by  gaming «Ki2 

M<linitting  false  or  fictitious  debts im'J 

not   keeping  pn^per  ]K>()ks  of  account ti.'»2 

proi-ui-ing  Msscnt  of  onxlitors ^*^^> 

ninkiiiLT  prcfcrcn<-(»s <i.%"i 

translt'i's  in  conU'inplaticm  of  bankruptcy  tiV» 

i*oii\irtioii  of  niisilenieanor tVi:> 

in   ensc  of  ]):irtii('i-slii])s    734.  754 

of  one  pnrtner  alone   ,,,   730,  754 
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DISCHARGE  —  Continued.  P^ffe. 

on  appointment  of  trustee 604 

none  in  case  of  composition  621 

when  granted 70,  C81,  685 

in  case  of  second  bankruptcy  688 

when  assets  must  equal  30  per  cent.  682 

when  no  assets  required  682 

form  of 688 

effect  of 688,  721 

impeaching  in  collateral  action   701 

to  what  claims  a  bar  609»  702 

debts  to  United  States 703 

to  State 703 

fine p 703 

warranty  of  title *. 703 

contingent  liabilities 704 

debts  of  wife  dum  sola 704 

rent 705 

suit  In  equity 706 

sureties 706 

when  revoked 70,  729 

Judgments 707 

In  torts , 708 

remedies  against  Judgments 710 

stay  of  execution  711 

no  relief  In  equity  from  Judgment  712 

debts  due  to  aliens  713 

claim  to  property 714 

liens 713 

estoppel  In  mortgage   716 

new  promise 716,  720 

plea  of 720,  721 

demurrer  to  plea % 725 

replication 725 

proof  of 726 

appellate  tribunals 727 

debts  not  affected  by  71,  688,  691 

debts  not  released  created  by  fraud 688,  601 

embezzlement 688,  691 

defalcation 688,  691,  693 

fiduciary 688,  691,  693 

not  affect  parties  Jointly  liable  690 

how  pleaded 699,  721 

liow  annulled 729 

district  court  alone  can  annul  730 

contracts  for  assent  to,  void  844 

notes  or  securities  given  therefor  void  844 

penalty  for  fraudulent  agreement  844 
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DISgONTINUANCB 309 

DISPUTED  PROPERTY: 

sale  of 451 

proceeds  measure  of  value   451 

recovered  from  assignee 451 

proper  action  for 451 

wlien  bankrupt  can  not  purchase  452 

DISTRAINT: 

void  after  filing  petition 113 

when  enjoined 113 

giv^s  valid  lien 479 

DISTRIBUTION: 

registers  may  make 192 

at  second  meeting    572 

at  third  meeting  574 

register  to  make  computation  for  <5<J0 

who  entitled  to  priority  591 

who  may  share  on  separate  petition  748 

who  may  share  on  partnership  petition  734 

when  bail,  surety,  etc.,  may  share  in 570 

DISTRICT  COURTS: 

courts  of  bankruptcy  104,  132 

jurisdiction  of 103,   119,  141 

exclusive 110 

jurisdiction,  to  what  extends  119 

to  bo  always  open 141 

power  of  judges  in  vacation 141 

punish    for   coutempt    141 

sit  anywhere  iu  district 142 

jurisdiction  iu  suits  at  law 145 

iu  suits  in  equity   145.  150 

how  invoked VAi\ 

by   summary    petition,  135 

by  action  at  law   147 

by  bill  in  equity    ....  l."*!^ 

niav   issue  Ininnction 120 

re\  isiii^  decisions  of    l-">0 

;ip|>e;il   from l-'>i) 

Avrii   «)t'  error l^'fO 

ccrtilir.-M*'  to ~iX^ 

opinion  of  jndire  on    2ij3 

entcrt.'iin  volnni.-iry  iu'lition -10 

isMie  ^^'an•aul   — - 
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DISTRICT  COURTS  —  Continued.  Page. 

designate  place  of  deposit 441 

fix  time,  place  and  manner  of  sales  449 

remove  assignee  332 

may  stay  suits .; 033 

expunge  proofs 543 

postpone  claims 548 

examine  bankrupt 555 

release  bankrupt  from  arrest G41 

produce  imprisoned  debtor  569 

bear  application  for  discharge 645 

to  grant  discharge GS6 

vacate  discharge 729 

may  entertain  involuntary  petition  230 

issue  provisional  warrant 282 

grant  temporary  injunction 282 

DISTRICT  JUDGE: 

.  powers  of,  in  chambers 141 

to  appoint  registers  188 

may  remove  registers 190 

to  decide  issues  raised  before  registers 202 

to  give  opinion  in  shape  of  a  certificate 203 

may  compel  attendance  of  witness 197 

to  designate  register  to  take  charge  of  case 195 

to  approve  assignee 320 

when  to  appoint  assignee 320 

may  require  bond 329 

to  direct  temporary  investment 442 

when  to  exercise  powers  of  circuit  courts 180 

who  to  act  in  case  of  disability 143 

DISTRICT: 

of  Columbia  and  Territories,  power  of  supreme  courts  in 143,  144 

when  exercised  by  judge 143,  144 

DIVIDENDS: 

registers  may  compute 192 

when  to  be  made 572 

creditors  to  determine  572 

registers  to  give  notice COO 

after  third  meeting 575 

not  disturbed  by  subsequent  proofs 579 

on  separate  petition  748 

on  partnership  petition  734 

priority 591 

final 578 

assignee  must  file  account  before 578 

who  may  receive 570 
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DIVIDENDS  -  Continued. 

register  to  make  computation  for 600 

declaration  and  payment  of €9,  577 

unclaimed 90,  eoi 

application  for  aUoTVlance 580 

DOCUMENT: 

definition  of 207 

DOWER: 

not  divested  by  assignee's  sale 509 

when  allowed  497 

DUTIES  OF: 

assignee 442 

attorney-general 83,  777 

bankrupt 314,  428.  542,  555,  026 

clerk S2 

Judge 207,  294.  318 

receiver 449  • 

referees 78,  189,  191.  600 

registers 192 

trustees 80,  373,  413,  441,  578 

ELECTION: 

of  assignee 320 

how  conducted  320 

who  may  vote  for 320 

what  votes  necessary  to  a  choice 320 

approval  of 320 

acceptance  of.  within  five  days 320 

notice  of  appointment  434 

in  case  of  partnership 734 

corporation 756 

on  removal  of  assignee 332 

EQUITY,  PROCEEDINGS  IN: 

in  district  court 145.  150 

in  circuit  court 145 

for  wLiat  pnri)oses  used    150 

when  action  must  be  liy 132 

appointment  of  receiver  in 157 

effect  of  bankruptcy  on  pending 414 

to  vacjitc  fraudulent  conveyances 403 

when  cr(Mlitor  may  conrlnue 405 

parties 153 

pleadings 154 

ltra<ticf 157 

evidence 159 
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ESTATES:  Page. 

appraisement  of  bankrupt's  property ^8 

deposltoriee  of  money 87,  414 

disposition  of   21 

expenses  of  administering 88,  767 

proceedings  to  realize  for  creditors 316 

assignment  of  banlcrupt 335 

acts  of  third  parties  to 339 

two  partnership  or  individual 492 

ESTOPPEL 304 

EVIDENCE: 

how  taken  198 

marshal's  returns  are  prima  facie  318 

what,  of  assignment 427,  434 

of  right  to  sue  427 

certificate  of  discharge  conclusive 700,  726 

copies  of  records  prima  facie 186 

sale,  etc.,  out  of  the  usual  course  of  business,  prima  facie 842 

on  trial  of  specification 679 

In  equity 159 

in  involuntary  bankruptcy   303 

who  may  give 72 

of  discharge 726 

bankrupt's  wife  can  not  testify 732 

oral,  in  equity 159 

burden  of  proof  rests  upon  creditor 303 

certified  copy  of  order  approving  bond 426 

EXAMINATION: 

who  may  apply  for 555 

how  application  must  be  made 656 

when  application  must  be  made 556 

who  may  order 558 

when  bankrupt  is  present 560 

before  whom  made 560 

creditor  to  appoint  time  560 

how  conducted  560 

to  be  in  writing  and  signed 560 

on  what  topics 562 

of  witness 564 

of  bankrupt's  wife 567 

by  trustee ,  604 

after  appointment  of  trustee 604 

register  to  pass  final 192 

when  final,  is  made 194 

how  attendance  compelled  198 


i 
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when  bankrupt  is  imprisoned 54i9 

absent  .  .   5ti9 

may  consult  with  counsel 561 

privileged  communication 5G5 

fees  for,  by  whom  paid 201 

when  witness  must  answer 564 

witness  can  not  refuse  u>*be  sworn 503 

commission,  to  take  in  another  district 19S 

summons  within  100  miles 5(>5 

of  receiver  565 

of  assignee   565 

EXECUTION: 

when  valid 113 

lien  of  507 

may  be  stayed 126 

set  aside  as  a  preference 126 

sherlflf  may  sell  under 1 14 

none  after  filing  of  petition 113 

against  assignee  for  creditor's  debt 168 

EXEMPTION: 

title  to,  does  not  pass  to  assignee 375 

what  property  is  exempt 376 

absolutely 370 

in  disci'etion  of  assignee  380 

under  State  laws 3S2 

furniture 375 

money 382 

provisions 382 

under  law  of  ISOS   67,  370 

land 382 

app.irel 370 

arms  and  equipments 370 

eonstitutionnlity  of,  under  State  laws 383 

as  to  pre-existinj:  debts ?yKi 

when  snl>ject  to  liens 383 

assi<:nee  to  report  Avilliin  twenty  days 301 

effect  of  fiiiliire  to  report 301 

crc'ditors  to  lili*  exci'ptions .'J!)2 

effrct  of  failure  to  lile  exceptions 3'J2 

act  of  assiL'nmcnt  not  c(Miclusive 370 

♦livrstiii^'  <»f  liens  unconstitutional 3s:? 

mode  <»f  ciiforciiiL^  lirn 370 

<tf  l>anki'ni»ts   373 

practice  in  making  301 
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punishment  of 205 

BXTRADITION: 

of  bankrupts 69,  845 

FEES: 

justices  of  the  supreme  court  to  regulate 184 

reduction  of 776 

registers  not  interested  In  certain 189 

by  whom  to  be  paid 201 

what  allowed  in  referred  cases 769 

when  to  be  secured 769 

of  clerk 769 

of  marshal  773 

of  assignee 580 

of  counsel  for  assignee 581 

petitioning  creditors 505 

voluntary  bankrupt 594 

involuntary  bankrupt 506 

what  to  have  priority 593 

deposit  of  $50  for 769 

petitioner  may  be  compelled  to  pay 763 

when  paid  out  of  fund 583,  595 

establishment  of 185 

FEME  COVERT: 

may  become  voluntary  bankrupt 211 

may  plead  coverture  to  involuntary  bankruptcy  301 

what  property  may  be  retained  by 354 

may  employ  her  husband 409 

what  debts  provable  against 462 

when  may  prove  claim,  against  estate  of  husband 462 

when  affected  by  husband's  knowledge 462 

property  of  bankrupt's 351 

FICTITIOUS  DEBTS: 

allowance  bars  discharge 652 

penalty  for  allowing 847 

FIDUCIARY  DEBTS: 

not  barred  by  discharge 691 

what  are 693 

no  ground  for  withholding  discharge 654 

FORMS: 

rules  and  orders 851 


878  General  Index. 

FRAUD: 

claims  founded  on,  provable 455,  469 

discharge  does  not  release  from 688 

proof  rejected  for M2 

evidence  of,  In  contracting,  inadmissible  5tVi 

property  conveyed  In,  may  be  recovered 3W 

In  creation  of  debt,  no  bar  to  discharge 6i>l 

discharge  obtained  by,  may  be  set  aside 720 

conveyances  in,  of  act,  are  void S31 

what  prima  facie  evidence  of 842 

in  preference 663 

upon  the  act,  definition  of 839 

FRAUDULENT  CONVEYANCES: 

void  against  assignee   304 

when  creditor  may  vacate 4f>4 

unrecorded  deeds 3,">-S 

possession  by  vendor 407 

I)os8ession  on  sale  under  Judgment 4<"m5 

stipulation  in  mortgage,  of  riglit  to  sell  44lo 

judgment  on  defective  statement 411 

effect  of  filing  chattel  mortgage 412 

gift  from  luisband  to  wife 407 

may  prosecute  suit  to  avoid  4i  i:> 

fictitious  judgraeut 2as 

a  mortgage  with  fraudulent  intent  2:iS 

sale  for  long  notes *J30 

assignment   exacting   releases    410 

retention  of  benefit,  l>y  grantor   2;>S 

assignment  authorizing  sale  on  credit   2:V,> 

an  aet  of  banlvruptcy  2,'>> 

l)ar  discharge 75.  r».V2 

in    fraud   of   act   void    820 

vacati'd   within  six  montlis 831.843 

against  second  vendee 842 

IH'nalty  for M7 

State  statutes  against   408 

I-^TWI): 

in   liands  at  assijrnee    " 120 

may  i)e  taxed  hy  State r»ir2 

I'^T  RMTT'Ki:: 

what   exempt r.73 

^^  lieu  deemed  niM'cssary o75 

Ions  l)y.  alilioiiirli  a<<|iiired  by  gaming  C«"57 

hars  dist'hari;-e Cr»2 
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penalty  for  847 

property  acquired  In G67 

GROUNDS,  SUFFICIENT: 

definition  of 282 

HABEAS  CORPUS: 

application  for M2 

what  debts  release  from  G42 

not  from  arrest  before  petition 042 

how  made  after  discharge 644 

what  facts  inquired  Into  (J42 

when  proceedings  on  arrest  conclusiye 642 

HOMESTEAD: 

when  application  for,  void  ■. 385,  839 

remainder  in,  may  be  sold 890 

not  defeat  vendor's  lien 377 

when  allowed ; 382 

State  law  must  be  complied  with '. 384 

when  contrary  to  bankruptcy  act  839 

HUSBAND  AND  WIFE: 

husband  may  work  for  wife 409 

wife  bound  by  husband's  knowledge 462 

when  transfers  between,  fraudulent 409,  658 

bar  discharge 658 

an  act  of  bankruptcy 237 

under  law  of  1867  13 

IMPRISONED  DEBTOR: 

when  imprisonment  an  act  of  bankruptcy 230,  239 

may  be  produced  on  habeas  corpus  569 

when  released  .  . 041 

while  attending  for  examination  561 

IMPRISONMENT: 

for  twenty  days  an  act  of  bankruptcy 230,  239 

to  what  debts  limited  230,  239 

INDICTMENT: 

when  against  bankrupt 846 

officers  205 

against  assignee 449 

for  omitting  report 779 

how  drawu  .  .  847 
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in  involuDtary  bankruptcy 2><S 

who  may  be  enjoined 283 

allegations  of  petition  for   2NJ 

no  notice  of 2S^ 

wlien  dissolved 25s5 

violation,  witli  notice  of,  is  contempt  28G 

I)ower  to  issue 126 

against  State  courts 120,  126 

practice  in  dissolving 131 

to  stay  proceedings   121 ,  G33 

all  suits  will  be  stayed (>33 

what  Is  violation  of  stay  C39 

proceedings  to  punish  contempt  ', 143 

party  can  not  be  enjoined  from  going  into  bankruptcy 110 

from  district  courts 126 

INSOLVENCY: 

meaning  of 241,  787 

inability  to  pay  debts  241,  787 

property  worth  less  than  debts  242,  7,S9 

not  matter  of  definition 7S7 

nonpayment  of  one  debt  not  sufficient  788 

varies  with  localities 788 

and  bankruptcy  contrasted 14 

INSOLVENT  LAWS: 

suspended 7,  9<k  97 

from   what  time   101 

proccH^dlnps  uuder,  void    i/7 

what  proceedinjrs  may  be  continued   1'8 

effect  of  30  per  ci'nt.  clause  682 

in  forte  as  to  debts  not  discharged 101 

poor   debtor's  act    1*H^^ 

corporations 1»0 

bond  to  take lt*0                 i 

distribntioii  undiM* 101 

ri.irht  of  trustee 102 

when  no  bankrni)tcy  proceedinj^s  90 

and  bankruptcy  laws,  sketch  of 9 

States  may  pass 10 

State 96 

INTENT: 

when  ijn'Siinied 24S,  703 

judixcd   l.y   leiral  elT»M-t    248,  7l»3 

not   ((Mifnundc*!    with   niotivt-    248,  7*,<i 

Avhrn  coiicliisivcly  presumed    248,  703 
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of  agent  is  that  of  principal 803 

in  case  of  pressure 798 

what  facts  show  intent  795 

to  prefer 793 

INTEREST: 

when  provable 455 

when  rebate  of 455 

In  case  of  tort 455 

when  there  is  surplus  002 

in  case  of  partnership  733,  754 

INVENTORY: 

in  Involuntary  proceedings 814 

returned  by  marshal   314 

made  by  assignee 315 

submitted  at  creditors'  meeting  •. 672 

annexed  to  debtor's  petition 219 

INVOLUNTARY  BANKRUPTCY: 

who  may  file  petition 231 

debt  of  petitioning  creditor 273 

who  may  be  proceeded  against 230 

what  are  acts  of  banlsruptcy 230 

petition  must  be  filed  within  six  months 231 

what  petition  must  state 230 

pleading  in  petition 266 

how  many  must  unite  in  petition 231 

when  assignment  is  ground  for 231,  252 

receiver  by  State  court 254 

suspension  of  commercial  paper 231,  255 

fraudulent  conveyances 230,  236 

deposition  to  creditor's  debt 270 

to  act  of  bapkruplcy 270 

amendable 271 

verification 268 

when  amendments  of  petition  allowed 278 

when  order  to  show  cause  Issued 282 

service  upon  debtor  291 

provisional  warrant   ^ 282 

temporary  injunction 282 

discontinuance 309 

intervention  by  others 311 

appearance  of  debtor ' 296 

Judgment  by  default 313 

demand  for  Jury  trial 294 

mode  of  taking  defense 295 

fi6 
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trial 295 

new  trial 3CK5 

costs 3ii8 

proceedings  under  warrant  TU:? 

when  first  meeting  adjourned 319 

debtor  can  not  file  voluntary  petition 3<C» 

exemptions  to 375 

may  be  discharged  (VIO 

when  default  bars  discharge  tiTH 

30  per  cent,  clause  does  not  apply  to Oci 

historical  sltetch  of 9 

prerequisites   lii 

definition  of 225 

injunction  in 2.s:> 

costs  and  expenses  in  595 

ISSUES: 

wlieu   adjourned    312 

what  must  be  adjourned  2<'i2 

JUDGMENT: 

wh(»n  proceedings  on,  enjoined   127 

when  lion  of,  protected  115 

wliou  validity  of,  must  l)e  attacked  in  State  court 5<»4 

when  void  as  a  preference   >^^ 

when  set  aside  by  district  court >^  'S 

wlu'ii  confession  of,  an  act  of  banl;ruptcy  '2:\i> 

presinned   to  be  reji:ular    247 

proof  of.  wh(»n  rondcriMi  after  adjudication  4»>i 

warrant  to  confess,  effect  of   Si.^7 

no  presumption  of  insolvency  243 

takes  effect  from  entry N >7 

when  levy  under,  valid S^iT 

ex  delicto,  not  (liscliar^rcd    7i>7 

reiiMMlics    a^^♦uust    710 

JT'TXIE: 

may  hear  pi'tition  of  bankrupt   21*7 

to    .iiMkc   ailjudicMtion    -.U 

or  rdcrcr  shall   jncsidc  at  lirst  meeting   31S 

:il»|ir<i\jil   (if  assignee  by   3*-^) 

jriiisDicriox: 

(.r  Staii'  coiirts  not   divcsteil   414 

may  lio  attaclced   <'ollatrrally   »-' 

ill   v(.hmtary  iiankruitiry -1-^^ 
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in  involuntary  bankruptcy  266 

In  cases  of  partnership   734 

Jurisdictional  facts  must  be  alleged 121 

shown  as  objection  to  discharge 701 

of  district  court  in  bankruptcy 104 

to  enjoin  State  courts  126 

to  what  extends  119 

consent  can  not  give  121 

on  summary  petition 132 

by  suit  at  law  145 

by  suit  in  equity  145 

to  enforce  Hen 121 

over  fund 121 

extent  territorially 107 

conferred  by  appearance  132,  136 

appearance  of  wife  121 

of  the  supreme  court  180 

of  the  supreme  court  of  D.  C -144 

of  the  district  courts  of  territories 144 

to  revise  decisions  161 

of  circuit  courts 145 

at  law 145 

of  equity 145 

to  revise  decisions  1(»0 

how  invoked 176 

to  what  extends 170 

on  appeal 1(51 

on  writ  of  error  1(51 

of  State  courts  over  suits  by  assignee 139 

of  bankruptcy  courts,  law  of  1808 (53 

of  United  States  and  State  courts  73,  103 

of  appellate  courts  74,  169 

Congress  has  supreme 4 

of  State  courts   98,  139 

rule  of  interpretation 105 

character  of 105 

In  chambers  and  term  141 

JURY  TRIAL: 

on  summary  petitions « 138 

on  specifications 674 

in  involuntary  proceedings 294 

who  shall  be  entitled  to  72 

when  may  be * 109 

JUSTICES  OF  SUPREME  COURT: 

to  frame  rules 184 

can  not  extend  operation  of  act 185 
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KNOWLEDGE:                                                                                              Page, 
and  reasonable  cause 819 

LAW,  BANKRUPTCY: 

the  modern  law 4 

the  old  law 3 

source  of 3 

must  be  uniform   5 

of  1800 23 

decisions  under 23 

repealed  by  law  of  1803 4S 

of  1801   47 

of  1802 4S 

of  1803 48 

of  1841 49 

notes  on  4J* 

repealed  by  law  of  1843   tjO 

of  1843 t)0 

of  1807,  husband  and  wife  under 13 

courts  of  bankruptcy VJ 

exemptions  under 379 

of  18i»8,  text  in  full  CI 

LAW.  HANKUirTCY,  of  181>8: 
Absence, 

lillinj;  vacancy  of  referee   79,  19.> 

Accounts 

of  trustei^s,  open  to  inspection,  etc 81,  3.'^0 

Act, 

when  to  take  eflfcct 03.  851 

Acts 

of  ]»nnkriii)tcy,  of  what  to  consist  iU.  227 

Adjudication, 

(Ittiiiilion  of 01.    22."'> 

Affirmations, 

may  I)c  taken  in  bankruptcy  proceedings 72,  205,  845 

Alaska, 

TnitiMl  States  courts  in,  made  courts  of  bankruptcy...  (>2,  (h\.  IIS 
A  Person  against  whom  a  Petition  has  been  Filed, 

<'(iiisi ruction  ol'   <V1.  2CC* 

Appeals 

I  It. Ill   decisions  of  bankruptcy  courts,   to    United    St-jites    Su- 
preme Court,  etc 74.  15iK  l<;i> 

Appearance, 

<rcdi!nrs  oilier  tliau  ori;;iual  petitioners,  entry  of  87,  2«>.s 

Appellate  Courts  <yee  Supreme  Court,  United  States). 

dciiuiiion  ul"    61.  loS 
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Appointment 

in  bankruptcy  proceedings,  of  trustees  79,  319 

of  referees 70^  188 

Appraisal 

of  bankrupt's  property 17,  398,  448 

AjTbitration, 

submission  of  controversies  in  settling  estates  75,  442 

selection  of  arbitrators  75^  442 

findings,  etc 75^  443 

Arrest, 

bankrupt  exempt  from,  on  civil  process,  etc 68,  640 

AssignmentSy 

general,  an  act  of  bankruptcy 65,  227 

subsequent  to  act,  etc.,  to  defraud,  void  91,  826 

AttachmentSy 

obtained  within  four  months,  etc.,  void 91,  826 

Attorney-General, 

in  bankruptcy  proceedings,  to  report  annually  to  Congress,  83,  777 

officers  to  furnish  statistical  information  83,  777 

AttomeySi 

payments  to,  by  bankrupt  may  be  re-examined 87,  780 

Bankrupt, 

definition  of 61,  225 

acts  of  bankruptcy  64,  227 

transferring,  etc.,  property  with  intent  to  defraud C»4,  227 

while  insolvent,  etc r>5,  227 

permit  preferences  through  iQgal  proceedings (r>.  227 

general  assignment  65,  227 

admitting  inability  to  pay  debts,  etc 65,  227 

petition  to  be  filed  in  four  months  rJS   ^27 

from  when  to  date  65,  227 

defense  of  solvency 65,  228 

burden  of  proof  •. a5,  228 

testimony,  etc 65,  228 

to  be  accompanied  by  bond 65,  228 

liability  for  costs,  etc 66,  228 

counsel  foes,  etc.,  fixing  of  66,  228 

who  may  become   66,  225 

voluntary 66,  225 

involuntary : 66,  226 

a  partnership,  may  be  adjudged   66.  226 

administration  of  estate   66.  226 

jurisdiction  over  one  partner  sufficient,  etc (M\,  226 

thustees'  duty 66,  226 

expenses   66,  226 

payment  of  debts   66,  226.  773 
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Bankrupt  —  Gontinned. 

a  partnership,  claims  of,  against  individual  estates,  etc.  . .  67,  227 

492,  733 
administration  of  estate,  where  all  not  bankrupts. .  67,  227,  73.3 

exemptions  of    OT,  373 

duties  of   67,  68,  542,  (526 

when  not  compelled  to  attend  creditors'  meeting 6S,  .>12 

death  or  insanity  of   6S,  56D 

rights  of  widow  and  children  6S,  5tx) 

protection  and  detention  of 6S,  640 

exemption   from   ari'est    fiS.  640 

detention  for  purpose  of  oxamluatlon  r»S.  641 

how  long  detained  in  custody  6S,  641 

extradition  of   6t>.  845 

suits  by  and  against  «19,  ti2S 

stay  until  adjudication,  etc 0»,   628 

apiM^arance  of  trustee  60.  tJ2S 

time  for  bringing,  against  trustee   60.  «j2S 

compositions Cjj).  mi 

wlien  may  be  offered   tK),  (W7 

application  for  conhrming  . .  ..\ 60.  t>i7 

date,    etc.,    for   hearing    fa>,  6iiS 

condition  of  confirmance   69,  tWiS 

distribution  of  consideration   7<^  *>iS 

may  l>e  set  aside  for  fraud  HI  OS 

conllrmation  of,  discharges  from  del)ts   70.  CAT 

discliarges.  ai)pllcatiou  for   70,  *'A4 

hearing 70.  «i46,  <;sr> 

wlien  r(»voived 70,  720 

codel)tors'  lia])ility  not  affected  l»y  (iischarge   70.  (a»6 

debts  not  affected  hy  disdiarge   71.  t>sS 

courts  and  procciiure  to  declare,  etc 71,  202.  '2iH\  204 

otticcrs.   (bit ics  and   coiH])cnsation    7'i.  isj» 

creditors,  meetings,  claims  of,  etc S.*i,  31(».  r)28.  ."»4Si.  .%71 

estates  of 76,  413.  ."iSTi,  766 

time  when  M<'t  tal\es  etTe«'t 0.3,  S.')! 

tr\istee  not   iK'rsonnlly  lial)ie  on  l^ond  for  penalties  of  ....  82,  33<) 
Bankruptcy   <see  H.-uikrnpts;  Courts  of  Banlvruptcy). 

wiih  reference  (»>  time,  wliat  to  nieaw ri2,  185 

<(nnts    of    <».'».   lis 

iiiri<«li<-tinu  of  courts (»3.  118.  T.'VS 

;n  I  s  of   64.  227 

procrss,  itlendiiiir,  niid  jurisdiction   71,  2fM) 

rre.'itioii  of  ctilires  (jf  trustee  and  refen'e 7<I.  1x7 

rrediinis 8.3.  316.  317.  r>Tl 

('Sl:ilrs oo.  41'>.  ••S.).    4 '*  1 

:ii  tni'ii.-y  iifiKT.'il  tn  rejjort  proceed  in.u;s.  etc 83.  777 

stnti<ti(':d  iiiroi'iiiniion  for 777 
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Board  of  Directors^ 

punishment  of,  by  courts  of  bankruptcy 63,  118 

Bona  Fide  Purchaser, 

for  value,  etc.,  title  obtained  by  Hen,  etc.,  not  affected 91,  827 

Bond, 

in  bankruptcy  proceedings 81,  82,  189,  329 

when  petitioner  to  give (>5,  228 

trustees  not  to  give,  on  appeals 75,  160 

of  referees 81,  189 

of  trustees 81,  329 

may  b«  increased 81,  330 

surety's  property,  value  of 81,  330 

two  necessary 81,  330 

excess  of  property 82,  330 

corporations  may  be 82,  330 

filing  of 82,  330 

of  trustees,  not  liable  for  bankrupt's  penalties,  etc 82,  330 

Joint  or  several 82,  330 

failure  to  give,  creates  vacancy 82,  330 

suits  upon,  referees  and  trustees 82,  330 

to  bo  given  by  depositories  of  money  of  bankrupt  estates. . .  88,  414 

to  indemnify,  to  be  given  on  taking  bankrupt's  property 92,  230 

of  bankrupt,  to  recover  possession  of  property 92,  230 

Circuit  Courts, 

Jurisdiction  of  controversies  between  trustee  and  adverse  claim- 
ant   73,  103 

concurrent  with  courts  of  bankruptcy 74,  104 

Circuit  Courts  of  Appeals, 

granted  appellAe  Jurisdiction  over  courts  of  bankruptcy. . .  74,  159 

on  refusal  to  adjudge  defendant  bankrupt 74,  160 

on  denying  a  discharge 74,  160 

on  allowing,  etc.,  debts  of  $500  or  over 74,  160 

when  to  be  taken 74,  160 

appeal  to  supreme  court  from  decision  of 74,  160 

where  amount  is  over  $2,000,  etc 74,  160 

where  question  is  certified  by  supreme  court  Justice. ...  74,  160 

trustees  not  to  give  bond 75,  160 

Claims, 

y     unliquidated,  may  be  liquidated  and  allowed 88,  587 

Clerk, 

definition  of 61,  197 

in  bankruptcy  proceedings,  duties  of 82,  767 

account,  collect,  etc 82,  767 

deliver  papers  to  referee,  etc 82,  767 

pay  referee 82,  767 

compensation  of 82,  767 

Codebtor, 

liability  of,  not  affected  by  bankrupt's  discharge 70,  696 
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Commencement  of  FroceedingSy 

deflnition  of 62,  185 

Compensationy 

In  bankruptcy  proceedings,  of  trustees 81.  585,  703 

of  referees 78,  70,  2<X>,  7tJ0 

to  be  paid  by  clerk,  etc 82,  7(»7 

of  clerks 82.  7<»7 

of  marshals 82.  7G7 

Compositions, 

courts  of  bankruptcy  to  confirm  or  reject (>4.  7.'>6 

when,  may  be  offered (?J.  0)7 

application  for  confirming l?S>,  i'A)l 

date  of  hearing  «>,  <ji>8 

conditions  of  confirmance 6i>,  <*'>S 

distribution  of  consideration  70,  CUKS 

may  bo  set  aside 70.  ta ls 

upon  proof  of  fraud 70,  «i(is 

confirmation  of,  a  discharge  from  debts UK  i'Al 

payment  of  claims  accruing  after,   when  discliarge  revoked, 

etc 80.  .501 

Compromise, 

trustees  may  compromise  controversies,  etc 75,  44.3 

Conceal, 

definition  of tC 

Contempt, 

in  l)ankruptcy  proceedings,  before  referee G4.  70.  lO.').  7.',' 

proceedings  to  punish 70.  lOti 

Conveyances,  • 

sul>se(iuent  to  act  etc.,  to  defraud,  void 01.  S2'» 

within  four  montlis  of  petition,  void  under  State  laws.  etc..  01.  Sjr» 

Corporations, 

(leliiiitinii  of <U,  20.").  7."k> 

imiilsliineiit  of,  by  courts  of  bankruptcy (i^i.  110.  755 

may  be  sui'eties  on  bonds  of  trustees  and  referees 82.  3;i<> 

Costs, 

jiidLinicnts    for    ^*^ 

.'illow.'inciM)!'.  (Ill  dismissing  i>etition t»^>.  --^ 

Counsel  Fees,  * 

;iIl(i\VMnce  of.  on  dismissing  petition ♦»'k  228 

Counselor-at-Lnw, 

p.-iymciits  tn.  liy  bankrupt  may  be  re-examined 87.  7^» 

Counterclaims, 

brtwci'U  banlxi-nid  and  creditor 01.  -ISo 

Court, 

dt'iiiiition  of   Gl.  H<> 
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Courts  (see  Courts  of  Bankruptcy;  Pleading  and  Practice;  United 
States  Courts), 

to  determine  Issues,  where  facts  controverted 71,  290 

decision,  where  pleadings  not  filed 71«  294 

to  hear  and  adjudicate  voluntary  petitions 72,  202 

Courts  of  Bankruptcy, 

definition  of 61 

United  States  district  court 63 

supreme  court  District  of  Columbia 63 

Territorial  district  courts  (>3 

United  States  courts,  Indian  Territory  and  Alaska 63 

Jurisdiction  of 63,  64,  118 

adjudge  bankrupt 63 

allow  and  disallow  claims,  etc 63 

appoint  receivers,  etc 63 

try  and  punish  bankrupts 63,  118 

permit  temporary  transaction  of  business 64 

substitute  additional  persons  in  proceedings,  etc 64 

collect  and  distribute  assets 64 

close  estates 64 

confirm  or  reject  compositions  64 

modify,  etc.,  referees'  findings 64 

determine  exemptions 64 

discharge  bankrupts,  etc 64 


enforce  orders i 64 


extradite  bankrupts   64 

make  orders,  etc 64 

punish  for  contempt 64 

appoint  trustees,  etc 64 

tax  costs 64 

transfer  cases 64 

unspecified  powers ' 64 

when  an  appeal  may  be  taken  from  decisions 74,  75 

to  designate  newspapers  in  which  to  publish  notices 75 

transfer  of  cases  commenced  in  different 76 

to  appoint  and  remove  referees,  etc 76, 

when  to  call  meeting  of  creditors 83,  84,  571 

Creditors, 

definition  of ' 62,  205,  316 

of  bankrupt,  time  and  place  of  meeting 83,  316,  571 

presiding  officer,  duties  as,  318,  571 

steps  for  best  interest  of  estate  '.  83,  .571 

subsequent  meetings  83,  571 

meetings,  call  of,  by  Judge  84,  571 

final ai.  571 

voting  at 84,  492 


103 
118 
118 
118 
118 
755 
118 
118 
118 
755 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
119 
160 
317 
291 
188 
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Creditors  —  Continued. 

claims,  proof  of 84,  498,  528 

wlien  founded  upon  a  writing St4,  548 

after  proved,  may  be  filed   84,  .'m5 

alloAvance  of 84,  TCm 

of  secured  creditors,  etc 84.  41i3 

heariup  objections 85.  542,  54S 

preferreil 85.  5^,  549,  .Vi<i 

value  of  securities  held  by  secured  creditors,  etc 85,  493 

secured  by  individual  undertaking   SI,  476 

due  to  government,  etc.,  allowance  ef Sr>,  528 

reconsideration  of    S."i.  rAtl 

recovery  of  dividend 85.  .54.3 

of  one  banlirupt  against  another So.  528 

time  for  proving S's  .52S 

of  infnnts,  etc 85,  520 

notices  to;  waiver 8*5,  31G 

wlio  may  file  a  petition   8<i,   2i"i7 

notice  to.  not  joined  in  petition 80.  2<»s.  Ml 

computing  number  of 87.  2iiS 

appearance 87,  208 

notit-e  of  dismissal    87.  20^ 

preferred,  wlio  deemetl S7.  7Sj> 

giving  furtlier  crtMiit,  etc 87.  7**«t> 

examination  of  payments  to  attorneys,  etc.,  on  application,  si.  7s<> 

notices  to,  of  pendency  of  petition   8<t.  2nSs  'A\Ct 

other  than  original,  ai>i)earance  of   87.  2tK< 

notice  to.  of  dismissal  of  p(»tition  87.  2i>S 

recelvhig  dividends,  not  alTtH'ted  l\v  proof  of  subsequent  claims. 

etc 8J>.  570 

witliiu  T'uited  States,  entitled  to  certain  preferences 81>,  .578 

set-nlTs  Ijctwecn  l>anl<rupt's  estate  and   01.  02.  4.SJ 

Crimes  and  Offenses, 

<'oiirts  of  bankruptcy  to  punisli  violations  of  act.  ..  <)3,  <U,  118,  110 

75r» 

in    iianlxruptcy    proceedinus.    making   false    oatli    or  atlirma- 

I  i(tn   7."».  S45 

iiiN;ipl»r(»printin;^"  jiroiterty.  etc 75,  S4.5 

<-(»ncc:iliii^'   i»r(i|M'rty   75,  S4.5 

iii.'ikhiLr  false  «»:nli  or  accduiit.  etc 7-5.  S45 

rccrixinu  in'ojicriy  fi'oiii  b.-mknipt    7<'».  '^^» 

•  ■MmM  iiii:'  iiiniicy   Inr   lurliciring  t(»  act.  i*tc 7r»,  S4»; 

.•ii-i  ini:"  MS  rc!crrr\   wiicn  interested   7»»,  S4<> 

(tiii'tli.-iNiiiir  prdpcriy.  etc T^i.  S4ti 

niii<iiii:   \ii  pmiiit    iiispcrtinn  nf  accounts   7f».  M»» 

pi'dS' <iii  ii'ii-^  t<»  l>i'  ill  one  year   7i».  '^t'S 

cent  em  pT  be  I'm  re  Telcree.  etc 70.  105 
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Damages, 

allowance  of,  on  dismissing  petition 60,  230 

Date  of  Bankniptcy, 

definition  of 02,  185 

Death, 

of  bankrupt,  not  to  abate  proceedings (58,  509 

of  widow  and  children  entitled  to  dower,  etc (W,  5<50 

of  trustee,  suits  not  to  abate  8(),  332,  420 

Debts, 

definition  of 02,  4,15 

confirmation  of  composition,  a  discharge  from 70,  047 

allowable  against  estate,  fixed  llabUlty 88,  490,  580 

costs  of  suits  due,  etc 88,  591 

costs  incurred  before  filing  petition   88,  592 

allowable  on  open  accounts  or  contract 88,  587 

on  provable  debts  reduced  to  Judgments,  etc 88,  587 

having  priority,  taxes   ^^  591 

costs  of  preserving  estate  88,  591 

filing  fees 88,  591 

costs  of  administration,  etc 80,  591 

wages  of  workmen,  etc 89,  591 

owing  to  persons  entitled  to  priority  89,  591 

payment  of  claims  accruing  after  comiwsition,  etc 89,  591 

due  the  United  States,  allowance  of 88,  528 

DeflnitionSy 

a  person  against  whom  a  petition  has  been  filed 01,  205 

adjudication 01,  225 

appellate  courts 01,  103 

bankrupt 01,  207 

bankruptcy 02,  185 

clerk 01.  197 

commencement  of  proceedings  02,  185 

conceal 02,  845 

corporations 01,  205,  755 

court 01 

courts  of  bankruptcy 01 

creditor (^2,  205,  316 

date  of  bankruptcy   02,  185 

debt   <52,  455 

disclinrge 02,  225 

document (52,  207 

holi(fny 02.  205 

insolvent 02,  225,  787 

Judge  ...   ., 02,  118 

oath 62,  205.  295 

officer 02,  205 

persons 02,  200,  207 


892  General  Index. 

LAW,  BANKRUPTCY,  OF  1808—  CJontinued.  P*ge. 

DeflnltionB  —  Oontlnued. 

petition 62,  2C\'i 

referee 62,  188 

secured  creditor 62.  4J)3 

States 62 

times  of  bankruptcy 62w  185 

transfer 02.  780 

trustee <«.  329 

wape-earner 63,  22r> 

words  imi)orting  masculine  gender  «n5,  2««i 

plural  number 63.  2CH> 

singular  number 6^3,  2iM» 

Depositions, 

in  banlvruptcy  cases,  laws  governing 72,  73,  ir*8 

Depositories, 

designation  of,  for  money  of  bankrupt  estates iS7,  414 

to  give  bond    SS.  414 

Detention, 

of  bankrupt  for  purposes  of  examination 6S,  r»41 

length  of 6S,  041 

Discharge, 

definition  of 62,  22r» 

applicat ion   for 70.  r>44 

liearing  of 70,  71,  (U6.  «1%1.  «.s.-, 

from  del)ts.  on  confirmation  of  composition  70.  647 

wlicn  rcvokcKl 7o,  72t» 

of  l)anknipt,  not  to  affect  codei)tor's  liability 70,  (Rh; 

on  revocation,   payment  of    claims    accruing    after    composi- 
tion   8.9.  «m 

District  Courts  (see  I'nited  States  Courts), 

made  <-()iirts  of  l>ankriiptcy  r>.3,  lis 

siii)reiiie  couii:.  made  court  of  l)anlvruptcy (S.  lis 

Dividends, 

rel'er«'('s  to  declare  in  bankruptcy  cases,  etc 78,  iV>J 

dcrl.'irat idii  ami  payment  on  allowed  claims SIK  ."i77 

d«Ml;ir:ilinii   of    first    .V.».  577 

siil)S(Miiient   Sl>.  57*^ 

cioditors  receivini:.  not  affected  by  i)roof  of  subsequent  claims, 

etc S!».  Ti'*.* 

]>i'«'t'i'r<'mr  to  certain  creditors,  etc Si>.  577 

limit    to  i-JLTlit  to  cnll.Tt ,..    1M».  ,57S 

ini(  hiinn'd   after  six   moiitlis.  disposition ;.  .   l»o,  Oil 

a  Iter  one  y<'ar pn.  t'^n 

nt"  miiinrs   .^ !M).  <;ol 

Document. 

il'-iiiii'  ion  nf   iVJ.  2<>7 

Dower, 

driitli  of  bankrnnt.  not  to  alTect  widow,  etc (^S,  5r»;» 
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JEBtates, 

bankrupt,  depositories  for  money 87,  88,  414 

expenses  of  administering  88,  767 

debts  which  may  be  proved 88,  571,  586 

allowance  of  unliquidated  claims 88,  587 

debts  which  have  priority 88,  501 

declaration  and  payment  of  dividends 89,  577 

unclaimed 90,  601 

liens 90,  825 

set-offs  and  counterclaims .* 91,  483 

possession  of 92,  229 

title  to  92,  393 

Bvidence, 

compulsory  attendance  of  witnesses 72,  198 

depositions,  laws  governing 72,  198 

notice  of  taking • 73,  198 

certified  copies  of  proceedings,  etc 73,  198 

Exemptions^ 

of  bankrupts,  allowed  by  State  laws,  etc 67,  373 

Extradition, 

by  courts  of  bankruptcy,  from  one  district  to  another. ...  64,  119 
of  bankrupts  69,  845 

Fines  (see  Crimes  and  Offenses), 

in  bankruptcy  matters,  for  acting  as  referee  when  interested, 

etc 76,  846 

purchasing  property  of  estate,  etc 76,  846 

refusing  Inspection  of  accounts,  etc 76,  846 

Forms, 

in  bankruptcy  matters,  to  be  prescribed  by  supreme  court. .  76,  651 

Fraud, 

practice  of,  grounds  for  setting  composition  aside 70,  608 

Guarantor, 

liability  of,  not  affected  by  bankrupt's  discharge 70,  696 

Holiday, 

definition  of 62,  205 

Incumbrances, 

subsequent  to  act,  etc.,  to  defraud,  void 91,  826 

within  four  months  of  petition,  void  under  State  laws,  etc.,  91,  826 

827 
Indian  Territory, 

United  States  courts  in,  made  courts  of  bankruptcy 63,  118 

Infants, 

time  for  proving  claims  against  bankrupt 85,  86,  529 

Insane, 

bankrupt,  time  for  proving  claims  against 85,  86,  529 . 

becoming,  not  to  abate  proceedings 68,  569 
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InBolventy 

definition  of 62.  225,  787 

fllinjf  of  petition  a^^ainst 65,  227 

from  when  to  date G5,  227 

failure  to  prove,  a  complete  defense (>5.  228 

liens  created  wlille,  to  be  dissolved 90,  826 

Insurance  Folicy, 

of  bankrupt,  how  may  be  retained 92,  303 

Involuntary  Bankrupt, 

who  may  become 00.  225 

Judge, 

definition  of 02,  118 

Judgment, 

lion  created  by,  when  dissolved 90,  820 

obtained  within  four  months,  etc.,  void. 91.  820 

Jurisdiction, 

of  courts  of  bankruptcy 63,  64,  118,  755 

of  circuit  court  in  suits  between  trustee  and  adverse  claimant.     73 

103 
concurrent,  between  circuit  courts  and  courts  of  bankruptcy,  74,  l<^ 

of  apiH^late  courts 74,  159,  KJO,  109 

of  referees 77.  190,  (JOO 

over  one  partner,  suflicleut,  etc 045.  773 

Jury, 

person  apainst  wliom  petition  filed,  entitled  to  trial  by. .. .  72.  21>4 

waiver  of  rijrlit  72,  21»4 

attendance  of 72.  21H 

laws  as  to  trials  72.  295 

Levies, 

obtained  within  four  months,  etc.,  void 91.  827 

Ltiens, 

unrccordi'd  ciainis  not,  etc 90.  S'2Zi 

trustees  siiliro;:ated  to  rights  of  creditor 90,  824.  825 

create<l  within  four  months  of  filing  petition  to  be  dissolved,  IM),  S20 

it'  defendant  wen*  insolvent iH>.  820 

tlinMi.u'li  fraud   IX).  SJO 

trush'cs  sul)r(>;iated.  etc 9<»,  M20 

^'iven  in  ^mkmI  faith.  «'te.,  not  afi'ected tM>,  4L*8 

(•onveyanci's,  etc.,  sulisecnient  to  act.  etc.,  to  defraud 91.  S20 

luoprrty  remains  i»art  of  assets IH.  vjr> 

vriid   uiKlci"  Slate  iaws IH,  S27 

creatrd  liirnn^li  lri:.il  prnc("edin.irs.  void,  etc 91.  S27 

ItmiuTiy  ]>as>('S  to   trustee 1)1.  J>27 

rourt;  may  order  conveynnces j»l.  S27 

Durdiascr  for  vnlue,  ete.,  not  affected 91.  8-7 

Marshals. 

•  •(Miriv  of  l»:inkrni»t(y    to  ai>])oint ('»,'?.  IIS 

(•niinK-ns:ii ion  of   ^2.  707 
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Masculine  Gender, 

words  importing,  how  construed 63,  206 

KeetingBi 

bankrupt  to  attend  creditors',  etc '. 67,  542.  626 

when  not  required 68,  626,  627 

of  bankrupt's  creditors,  place  and  time 83,  316.  571 

presiding  officer 83,  318,  571 

time  and  place  of  subsequent 83,  571 

call  of,  by  court 84,  571 

final,  ordered 84,  571 

voting  at   84,  492 

holders  of  secured  claims  not  entitled  to  vote 84,  492 

MinorSy 

time  for  claiming  dividend 90,  601 

Newspapers^ 

designation  of,  to  publish  bankruptcy  notices 75,  317 

Non  Compos  Mentis  (see  Insane). 
NoticeSy 

to  creditors,  time  of 86,  316 

may  be  waived 86,  316 

of  first  meeting,  etc 86,  316 

to  be  given  by  referee 86.  317 

to  creditors  not  Joined  In  petition 86,  208 

petitions  not  to  be  dismissed  without 87,  208 

Number, 

words  importing  plural,  how  construed 63,  206 

singular,  'how  construed  63,  206 

Oath, 

definition  of 62,  205 

by  whom  administered  in  bankruptcy  matters 72,  295 

of  office  of  referee 77,  189 

Officer, 

definition  of 62,  205 

in  bankruptcy  matters,  creation  of  trustee  and  referee 76,  187 

Papers 

of  trustees,  open  to  inspection,  etc 81,  228 

Partnership, 

may  be  adjudged  bankrupt  66,  220.  733 

administration  of  estate 66,  226,  733 

Jurisdiction  over  one  partner  sufficient 66,  226,  733 

trustees'  duty 06,  22(>,  733 

expenses,  payment  of 66,  226,  733 

payment  of  debts 66,  226,  733 

individual  debts  66,  22G,  7a3 

surplus  of  property 67,  226,  733 

claims  of,  against  individual  estates,  etc 67,  227,  733 

administration  of  estate,  where  all  not  bankrupt. .  67,  227,  733 
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Persons, 

definition  of 02,  206,  207 

Petition, 

definition  of 62,  207.  225 

of  "  A  person  against  whom  a  petition  has  been  filed  *\.    Gl 

185,  205 

against  insolvent,  when  filed  <>5.  227 

from  when  to  date 65,  227 

involuntary  bankruptcy,  service  of  71,  280 

verification 71,  2S9 

to  be  adjudged  voluntary  bankrupt,  who  may  file Sf\  207 

involuntary  bankrupt 8»>,  207 

to  be  in  duplicate  86.  207 

notice  to  creditors  not  Joined  S(s  2r».S,  816 

hearings 86.  208,  316 

Pleading  and  Practice, 

involuntary  bankruptcy,  service  of  petition 71,  200 

when  returnable 71,  2t^> 

veriflcation 71.  20O 

determination  of  issues   71.  200 

diMision,  when  not  filed 71.  21*4 

voluntary  bankruptcy,  hearing  on  filing  petition 72,  2i»2 

involuntary  bankruptcy.  Jury  trials  72,  21*4 

oaths  and  afl^rniations 72,  295.  S4.'» 

evidence 72,  19S.  42»; 

compulsory  atti«ndance  of  witnesses   72,  19S 

depositions,  laws  governing 72.  1*,»S 

ct»rtificd  copies  of  proceedings,  etc 73,  1S>S.  426 

reference  of  eases  after  adjudication   7ii.  19t; 

transfer  of  cases  to  <lifl'erent  referee   73.  l'.M» 

jurisdiction  (»f  T'niled  Statt^s  and  State  courts   73,  74.  V<\ 

suits  of  trustees,  wliere  l)rought 74.  l<Ci 

appellate  rourts.  jurisdiction  of   74,   lt»<>.  PU> 

appeals  and  writs  of  error   74,   i^O 

arbitration   of  contrt>versies    75.  442 

cuniiirnmise 75,  44*> 

noiircs.   hnw  pui>llshe(l    75.  316 

liunislinicnt  f«ir  uiisa|>l»roi>riaiin,Lr  property,  etc 75,  M5 

iMilcs.   forms,  .-nid  orders,   promuliration  of   7<>,   S.*!! 

cduipulalinu  of  time 7<i.  L*!«l 

tr-'iiislcr  of  cases 7<>,  -'.'1 

Policy  of  Insurance, 

ill"  li.i iikrn]it.   linw   may  l)e  rctnincd    92,  ■•'•••^J 

Possession, 

ol"   liMiikniprs   iirnpci'ty.   when   taken    92,  229,  2.'*»«> 

rclca^^e  (►f.   on   i:ivin,ir  Ijond    i^2.  2^)0 
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Preferencey 

transferring  property,  etc.,  while  insolvent  65,  227 

through  legal  proceedings 65,  227 

Preferred  Creditors, 

claims  not  to  be  allowed  unless  preference  surrendered. ..  85,  550 

who  deemed  such,  etc 87,  780 

when  preference  voidable  87,  780 

giving  further  credit,  etc 87,  780 

set-off  of  new  credit 87,  780 

Proof, 

against  bankrupt,  of  creditors'  claims,  of  what  to  consist. .  84,  528 

time  of 85,  528 

of  infants,  etc 85»  529 

Property  (see  Estates). 
Purchaser, 

for  value,  etc.,  title  obtained  by  lien,  etc.,  not  affected  ...  91,  827 
Seceivers, 

courts  of  banliruptcy  to  appoint 63,  118 

Records, 

in  bankruptcy  proceedings,  of  referees,  etc 78,  196 

Referee, 

definition  of 61,  189 

in  bankruptcy  proceedings,  creation  of  office 76.  187 

appointment,  removal,  and  districts   76.  188 

qualifications 77.  188 

to  take  oath 77,  189 

number  of 77.  188 

Jurisdiction 77,  190 

consider  petitions 77,  191 

administer  oaths,  examine  witnesses,  etc 72,  77,  191,  295 

take  possession  and  release  property,  etc 77,  191 

perform  certain  duties  of  bankruptcy  courts  77,  191 

authorize  employment  of  stenographers  77,  191 

duties  of 78,  189,  600 

declare  dividends 78,  191,  600 

examine  schedules,  etc 78,  191 

furnish  information,  etc. 78,  191 

give  notices 78.  191,  600 

prepare  records,  etc 78,  191 

schedules,  etc. 78,  191 

preserve  papers,  records,  evidence,  etc 78.  191 

not  to  act  if  interested  78,  189 

compensation  of 78.  200.  766 

where  case  transferred  from  one  to  another 78.  200,  766 

where  reference  revoked  79,  201,  766 

contempt  before 79,  196 

•  when  witness  not  required  to  attend  79,  195 

proceedings  to  punish  for 79,  196 

57 
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Bef  eree  —  Continued. 

records,  manner  of  keeping 79,  190,  197 

absence  or  disability  79.  lai 

filling  vacancy 79.  195 

bond  of 81.  1SI> 

record  of 82,  aSM 

failure  to  give,  creates  vacancy  82.  3:30 

suits  upon,  when  to  be  brought  82,  33«i 

clerk  to  pay,  within  ten  days  of  closing  case,  etc 82,  7«>7 

punishment  of  contempt  before  Ot.  119 

case  to  be  referred  to,  in  absence  of  judge 71,  2<rj 

reference  of  cases  to,  after  adjudication 73,  11V> 

transfer  of  cases  from  one  to  another 73,  19*> 

at  creditors*  first  meeting,  to  preside,  etc 83,  318.  571 

all  notices  to  be  given  by S'i.  317 

Rules, 

In  bankruptcy  matters  to  be  prescribed  by  supreme  court,  7<k  Sol 
Secured  Creditor, 

d«»tiuiti()U  of 02,  4!« 

wliou  not  entitled  to  vote ^,  Mio 

allowance  of  claims  of   84,  4rKi 

value  of  securities  held  by  sr>,  493 

claims  secured  by  individual  undertaking,  etc 85,  47."» 

Seizure, 

of  I)ankriipt*s  property,  to  prevent  deterioration,  etc 92.  2J9 

lH)ml  to  1)0  given  ir>,  2:i<» 

wlieu  may  i)e  released  5>2.  2:*.<» 

Set-Offs, 

bet  ween  bankrupt  and  creditor  91,  4S3 

Solvency, 

:i  cninnlotc  defense  to  bankruptcy  proceedings tV»,  22S 

States, 

(l<*tiiiitinn   of    03 

l)nM'e(Mliii;^'s  uikUm'  insolvent  laws  of.  not  affected 93.  97 

Stenographers, 

referees  t(»  authorize  enJi)loyineut   78.  l'.»2 

Suits, 

l»y  Mild  .'iiTMinst   biinknipts 01).  ^.28 

sl:iv  until  m<1  iuHieation,  etc tM>.  t;2.s 

nplM'Mnincp  of  ti'ustee <»I\  <»2S 

connncuccil  prior  i<j  .Mdjudieation   ♦>*.).  «52s 

time  for  ln■inL:inL^  MLi-.'linsI  trustee ru».  liLN 

not  to  Mi».Mlr  oil  d(  Kill  of  trustee Sn.  n:"l2.  4lV» 

ujMin  lioiid^  nf  iiu^tr.'S  .'ind  referees,  wlien  broutrht S2.  IV.\(^ 

in  th.'  n.inie  of  the  I'nited  States,  etc S2,  Vil^n 

litii  ri-cnU'd  iiui>uaiit  to,  when  disjs^olved 00.  ^2»> 


Genekal  Index.  899 

LAW,  BANKRUPTCY,  OP  1898  -  Continued.  Page. 

Supreme  Court,  IMBtrict  of  Columbia^ 

made  court  of  bankruptcy 63,  118 

Supreme  Court  of  the  Territoriee, 

granted  appellate  Jurisdiction  over  bankruptcy  courts 74,  160 

Supreme  Court  of  the  United  States, 

appellate  jurisdiction  over  courts  of  bankruptcy,  etc 74,  160 

over  circuit  courts  of  appeals 74,  MH) 

certification  of  cases  to,  by  United  States  courts 75,  160 

to  prescribe  rules,  forms  and  orders  for  bankruptcy  courts. .  76,  851 
BuretieB  (see  Bonds), 

on  bonds  of  trustees  and  referees 81,  189,  330 

two  necessary  on  each 81,  330 

excess  of  property  82,  330 

corporations  may  be 82,  330 

liability  of,  not  affected  by  bankrupt's  discharge 70,  696 


owing  by  bankrupt,  payment  of 88,  586 

Territoriee, 

district  courts  of,  made  courts  of  bankruptcy 63.  118 

Testimonyy 

person  denying  Insolvency,  to  give 65.  228 

burden  of  proof 65,  228 

Time, 

bankruptcy  act,  computation  of  days 76,  291 

when  to  take  effect 93,  851 

Time  of  Bankruptcy, 

definition  of 62,  185 

Title, 

to  bankrupt's  property  vested  in  trustee 92,  393 

documents 92,  393 

patents,  etc 92,  393 

powers  which  might  have  been  exercisi'd,  etc 92.  393 

property  transferred  in  frAud  ., 92.  393 

which  might  have  been  transferred,  etc 92,  393 

disposition  of  policy  of  Insurance,  etc 92,  393 

rights  of  action  upon  contracts,  etc 93.  ;iJ»3 

trustee  to  convey  93,  393 

vested  in  trustee  on  setting  composition  aside 93.  393 

revested  In  bankrupt  on  confirming  composition 9,3,  31^ 

Transfer, 

definition  of 62,  780 

of  cases  commenced  in  different  courts 7«i.  291 

subsequent  to  act,  etc.,  to  defraud,  void 91,  Ki6 

within  four  months  of  petition,  void  under  State  laws 91,  826 

Trials, 

by  jury,  in  involuntary  bankruptcy  cases 72,  294 
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Trustee, 

definition  of 63,  329 

In  bankruptcy  proceedings,  creation  of  office 76,  187 

appointment;  qualifications 63,  81,  119,  319,  3:i*) 

death  or  removal 80.  332.  42<> 

suits  not  to  abate 80,  332.  4Ji; 

specification  of  duties 80,  82,  374,  413,  517 

concurrence  of  two  out  of  three  necessary 8<).  414 

compensation 81,  585.  7<j*; 

apportionment,  where  more  than  one 81,  5S5.  HAy 

withholding 81.  585.  767 

accounts  and  papers,  open  to  inspection,  etc 81.  3:>») 

bonds  of 81.  32ii 

new  trustees   81 ,  320 

amount  may  be  increased 81,  33i"> 

filing  of 82,  3."^) 

no  liability   82,  '^i*^ 

failure  to  give 82,  330 

no  personal  liability  for  penalties  of  bankrupt,  etc . .  82,  33ii 

joint  or  several  82.  .i3»J 

suits  upon,  when  brought 82.  :^'0 

appearance  of  69,  tj2S 

time  of  bringing  suit  ngainst 69,  »»2s 

in  settling  partnership  estate,  appointment  of 66,  22*>,  liti 

duty 66,  226,  733 

punislinient  of,  by  courts  of  bankruptcy 63.  118.  7ri5 

not  required  to  give  bond  on  appeals 75,  V\> 

may  compromise  controversies,  etc 75,  442 

title  to  proi>orty  vested  in 91,  :^j:> 

to  convey  title  etc 93,  31*3 

payments  to  attorneys,  re-examination  on  petition  of 87,  7Sal 

United  States  Courts   (see  Supreme  Court  of  the  United  States), 

district  etc.,  made  courts  of  bankruptcy (53.   11 S 

jurisdiction  of  suits  between  trustee  and  adverse  claimant,  73,   H»3 

suits  l)y  trustee,  where  l)rought 74,  103 

circuit  court,  concurrent  jurisdiction  with  courts  of  bankruptcy,     74 

104 

jurisdii'tlou  of  appellate,  etc 74,   li»l* 

Venue, 

traiisfiT  of  cases  from  one  court  of  bankruptcy  to  another.  .  64,  IIS 
Voluntary  Bankrupt, 

who  may  luM-ome   66,   225 

Voting, 

at  rrcditors'  meetings 84.  402 

linldns  of  secured  claims  not  entitled 84,  4L»2 

Wage-Earner, 

dt'liniiinu  of   63,  225 
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Wages, 

entitled  to  priority  of  payment 89,  591 

Witnessesy 

in  banltruptcy  proceedings,  refusing  to  testify,  etc 79,  195 

Words  (see  Definitions), 

lmi)orting  masculine  gender 63.  206 

plural  number  63,  206 

singular  number  63,  206 

Writs  of  Error, 

when  allowed  to  review  decisions  of  bankruptcy  courts 74,  159 


LAW,  STATE: 

exemptions  under 382 

LAW,  PROCEEDINGS  AT: 

in  district  court 145 

in  circuit  court 145 

when  must  be  used 132 

writ  of  error  in  159 

LIENS: 

preserved  in  bankruptcy  494,  497 

equitable .• 497,  5li 

mechanic's 502 

of  partners 499 

against  two  persons 489 

on  vessel 503 

unrecorded 90,  503 

Judgment 489,  504 

execution 507 

of  vendor 502,  713 

of  attorney 500 

mortgage 509 

pledges 501 

on  profits 512 

proof  of 532 

when  forfeited 534 

district  court  may  liquidate 514 

assignee  sell  free  from 117,  514 

subject  to 518 

lienor  may  apply  for  sale 117,  520 

cost  of  liquidation 516 

redemption  of 454 

by  bills  to  set  aside  fraudulent  conveyances  403 

by  creditor's  bUl  498 
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by  attachment 3G2 

how  enforced  after  discharge  i^JO 

when  rent  is 479 

on  exempted  property 377 

In  Colorado,  /f .  fa 4SL* 

strict  legal  right 4s:» 

given  or  accepted  in  good  faith  42S 

claims  which  would  not  have  been  valid   825 

LIMITATION: 

suits  by  and  against  assignee 4.*>»» 

not  revived  by  appointment  of  assignee 4:;7 

debts  barred  by,  to  be  scheduled   21^ 

are  provable 405,  4ss 

are  discharged 7«*4 

proof  need  not  anticipate  defense  of  ."wJl 

of  six  mouths  to  act  of  bankruptcy  '2XM 

of  four  mouths  to  preference  781.  S\?» 

of  six  months  to  assignments  831.  844^ 

in  involuntary  bankruptcy 843 

statute  susiK»uded t>37 

MAimiEI)  WOMEN   (see  Feme  Covert). 

MARSHAL: 

to  serve  warrants  iu  voluntary  cases 222 

In  Involuntary  cases 'M?* 

order  to  show  cause  2s2 

wheu   to   arrest  debtor    2*^2 

wheu  to  take  debtor's  property   2S2 

when   seizure   by.   proper    2*<7 

inn y  dt'iiitnul  indemnity 2n7 

li.ilile  for  trespass 2>T 

return  at  (-rediiors'  nu-ctint: 318 

fiM's  of ^^.  77ri 

l*or  ciislndy  of   property    77.'» 

inclinics  assistants 2<»*; 

(•(Mnjieiisaiion  of 82,  7t>7.  773 

MKA\1N(;   OI'  Ti:UMS: 

iistMJ    ill    the   acts    2<»."V 

jiMrly    2'>^* 

uiv(Mi 31S 

liiiir  ii\  a<ljii(lirM(i(iii   of  iuinkruptcy    4r»r» 

•  •niicralmrnt    (Vr»t; 

fraiiduli'iit    inM-f«Trnre «»«V*> 

a  1 1  •  r    0»>^ 
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trader 255,  G(J9 

becoming  bankrupt 673 

bankruptcy 241 

Insolvency  'Ml 

reaiionable  cause .* 8<W) 

contemplation  of  bankruptcy 241 

manufacturer 256 

commercial  paper  259 

meetings   769 

residence 266 

MEETINGS: 

the  first,  when  to  be  called 21.  317 

register  to  fix  time  of 317 

preside  at 192 

return  of  marshal  at   318 

when  to  l>e  adjourned 318 

election  at 320 

how  long  to  be  held   32(>,  321 

the  second,  when  to  be  called  572 

what  to  be  done 571 

the  third,  when  to  be  calletl  574 

what  to  be  done 574 

to  remove  assignee 332 

to  consider  appointments  of  trustees   • 6t)3 

to  be  calletl  by  assignee   575 

second  and  third,  on  discharge  573 

others,  when  called    575 

of  creditors    84,  316 

voters  at 84 

judge  or  referee  shall  preside  at  first 318 

final,  of  creditors 578 

MINUTE  BOOK: 

clerk  to  keep 197 

memorandum    to  be  entered  in   197 

constitutes  record 18<5 

MONEY: 

depositories  for 414 

courts  shall   designate  441 

MORTGAGES: 

of  chattels 428 

chattel,  when  valid 428 

unrecorded  358 

on  vessels 503 
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effect  on  vendor*8  lieu  .' T^rl 

on  property  In  two  States  'M 

by  partner  under  seal  r>10 

by  agent  under  seal 510 

for  future  advances 510 

effect  of  change  of  note  •. 511 

change  of  mortgage 511 

future  profits 51*J 

insurance .513 

district  court  may  liquidate 4JH 

assignee  may  sell  free  from  514 

subject  to .518 

mortgagee  may  apply  to  district  court  to  sell 5*J0 

when  void  as  preference TSl 

may  l>e  withheld  from  record   791 

in  pursuance  of  previous  agreement   79S 

when  fraudulent 4^>1 

right  of  redemption 454 

mortgagee  may  surrender 405 

proof  of 532 

title  under 415 

on  w^ife'H  property 5«»9 

MUTUAL  DEBTS: 

to  be  sot  off 91.  4S3 

when  on  claim  purchased  483 

not  on  unliquidated  claim 4Slj» 

meaning  of  term   4.S4 

by  stockholder    48*J 

joint  against  separate 4S7 

debt  not  due    480 

iiisnrnuce  policy   487 

not  by  nominal  owner 41X> 

cflf'cct  of  proof  witliout 491 

NEWSrAPKUS: 

(Irsi^'iiation  of 75.  317 

NOTKM:: 

of  lirsr  iiU'ctinir 317 

how   scrvod 1*2- 

by    pill »lirMt ion 2*2*^ 

jul.jniinied   wiilioiit   propLT oK 

wlu'ii  new.  i4i\  t'li 31S 

to  nssiiriHM'  iioforc  siiji   brought *. 436 

(»r  ;i]ii»<t]iil  iiiciil  (tf  .■i-isiu-iico   434 

iiK^i'liiiL's  ordrrcd  l.v  courr 575 
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meetingfl  for  removal  of  assignee  332 

second  meeting 571 

third  meeting 574 

final  account  of  aEsignee  578 

dividend 600 

application  for  discharge  ^ 650 

Involuntary  petition  291 

appeal 106 

revisory  proceedings 177 

applications  to  sell  incumbered  property  by  assignee 515 

creditor 521 

petition  for  counsel 506 

of  summary  petition 137 

to  creditors  316 

OATH: 

of  register 189 

allegiance 221 

register  may  administer 221 

to  debtor's  petition 221 

to  proof  of  claim 526,  540 

banltrupt  examined  on 555 

of  bankrupt  before  discharge 685 

fees  for  deposition   769 

to  creditor's  petition : 267,  659 

debt 270 

to  act  of  banlcruptcy   270 

to  schedules 221 

vrhat  officers  may  talie 221 

affirmation 72,  295,  845 

referees 189 

verification  of  petition  by 268 

definition  of 295 

OFFENSES: 

punishment  for 75,  845 

OFFICERS: 

public,  defalcation  of 691 

of  corporation  to  petition 756 

authority  to  file  petition  758 

not  to  be  discharged 756 

duty  and  compensation 70 

shall  include  188 

OFFICES: 

creation  of  two 76,  187 


f 
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OFFSET:                                                                                                              Pagf' 
agaiust  bankrupt  -^ 

ORDER: 

of  sale  by  court 449 

for  examination  iiiio 

for  dividend    5Tu 

foi"  debtor  to  appear 2>G 

for  creditors  to  show  cause  against  discharge Wti 

of  reference,  not  8i>e<'ial   77<» 

courts  may  compel  obedience  to 143 

of  discharge   0S8 

ORDERS: 

rules,  forms  and Sol 

PAPER.  COMMERCIAL: 

deliuitiou  of 25."> 

PARTIES: 

to  enjoin  preferred  creditors   lo3 

PARTNERS: 

proctH-'dlngs  by   733 

vvhere  petition  of,  Hied   734 

when  may  tile  jointly   734 

how  lon^  partnership  subsists 7.'iS 

priority  of 4SS 

under  law  of  lSt)S dj 

who  may  vote  on  petition  of 734 

how  property  of,  distributed 734 

proofs  a;;ainst  several  estates  of 743 

wlicn  one  may  share  in  estate  of  another 75<j 

wht'U  transfer  by  one  to  another,  void 7.jl 

proeeedin^rs  by  (»ne  aj^ainst  another 73S 

what   petition  in,  should  state*  731) 

where  pet  itiou  may  be  tiled  734 

ilefenses  in 742 

wlieu  ])r<m.i,^lit  in  l)y  assijjnee   . 742 

all   iniist    be   parties    743 

adjiidieal  ion   in    734 

wlicn  e(niveyaiiees  liy,   may  b<'  set  aside   7r»l,  7'.ti 

ili^c-linrire  t>l"    GOO,  754 

du   iiulividnal   petition   734.  7r4 

Irnni   pariiierslii])  debts TiDi) 

•li^cliaiLre  of  one.  chM-s  not  release  another <->i^ 

Iii-<ic<'<'(lini:<  by  creditors  airainst 206 

P''tiiion  niu^t  charue  Joint  act 2'36 
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act  of  one  is  act  of  all 2G6 

one  may  defend  though  others  make  default 304 

when  creditors  of,  share  in  separate  estate 749 

share  in  individual  estate   747 

rights  of  assignee  of  one  partner 745 

may  be  adjudged  bankrupts 226,  733,  738 

mode  of  bringing  into  bankruptcy 740 

where,  reside  in  different  districts 754 

PARTNERSHIPS 459 

may  be  adjudged  bankrupts 738 

PAYMENT: 

of  claims 579 

fraudulent,  prevents  discharge 052 

when  a  preference 781 

on  contract  not  to  oppose  discharge 844 

what  an  act  of  bankruptcy 230 

suspension  of   231 

when  a  misdemeanor 840 

PENALTIES: 

offenses  under  the  act 840 

concealment  of  property 810 

destruction  or  mutilation  of  books 810 

removing  books  out  of  district 840 

fraudulent  payments,  gifts,  etc 8iO 

loss  by  gaming , 847 

concealing  property  from  assignee 847 

omitting  property  from  schedule 847 

allowing  fictitious  debt 847 

alleging  fictitious  losses 847 

obtaining  credit  fraudulently 847 

Indictment  for   848 

what  oflicers  subject  to 205 

what  acts  of  oflicers  punished 205 

PERISHABLE  PROPERTY: 

or  in  dispute,  may  be  sold 451 

when  to  be  sold  451 

proceeds  measure  of  value 451 

ordered  into  possession  of  assignee  451 

PERJURY: 

willful 055 

PERSON: 

definition  of 225 
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PETITION  AGAINST  ASSIGNEE:  Page. 

for  removal   of    332 

what  must  aver 332 

where  may  be  filed  332 

when  court  may  remove  332 

when  meeting  of  creditors  called    332 

PETITION  FOR  DISCHARGE: 

when  filed  In  sixty  days 645 

when  may  be  filed  at  any  time (>45 

what  must  aver   045 

order  upon «>50 

service  of  notice  under 650 

PETITION  IN  INVOLUNTARY  BANKRUPTCY: 

who  may  file 86,  207.  225,  289 

who  may  be  proceeded  against   225 

what  acts  necessary  to 22G 

what  must  aver  2t>i> 

must  allege  proper  number  have  jolued  2»>8 

must  be  signed 268 

must  be  verified 2i58 

where  may  be  filed 2r>5 

may  be  amended    278 

order  upon   filing    282 

when  dismissed  without  notice  IMJfQ 

at  what  time  dismissed 3<)9 

can  not  be  dismissed  after  adjudication  310 

must  be  accompanied  by  depositions   i 260 

may  be  dismissed  for  want  of  proper  deposition 271 

how  objections  to,  may  be  taljen 295 

wlio  may  dismiss 8*5 

definition  of 207,  225 

verirtcat ion  of,   by   oath   268 

PETITION  IN  VOLUNTARY  BANKRUPTCY: 

wlio  may  file 86,  207,  210,  211,  280 

what  to  set  forth   210 

to  be  vcrilicd 221 

when'  to  1)(*  lih'd 210 

can  not  be  dismissed 213 

adjudication   upon 211 

wlicn  wai'i'ant   under,  to  issue   222 

may  br  nmondiMl -. 223 

rcLristcr  may  oi-tlcr  amcnjlmcnts   223 

crrditnr  may  ask   for  amendments    22^5 

banknipT  may  amend 22^^ 

"wbiTC  amendmeutij  iiui^l  be  filed   223 
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may  be  amended  before  discharge 223 

creditor  may  oppose  amendments  223 

who  may  dismiss 80 

judge  or  referee  may  hear aOT 

definition  of 207,  225 

In  what  districts  must  be  filed 214 

corporations  758 

PETITION,  REVISORY: 

when  filed  in  circuit  court 170 

when  proper  mode  of  revising  decrees  170 

to  what  decree  extends 170,  177 

jurisdiction  of  circuit  court  under 170 

what  must  aver  ' 176 

practice  under 177 

PETITION,  SUMMARY: 

when  may  be  used  132 

when  the  proper  remedy 132 

when  objections  to,  may  be  taken 133 

what  must  aver ; 137 

must  be  signed  137 

must  be  verified   137 

PLEADING: 

upon  appeal  on  disputed  claim  168 

what  must  aver 168 

manner  of 154 

and  appearance ^ 296 

PLEDGES: 

liens 501 

PRACTICE: 

justices  to  regulate 184 

what  adopted  in  equity 150 

at  liw 157 

when  summary  petition  may  be  used  132 

when  suits  must  be  at  law  or  In  equity 132 

when  decrees   may  be  reviewed  on  petition  170 

when  appeal  lies 161 

when  writ  of  error  lies 161 

when  suits  in  State  courts  continued  632 

when  State  courts  enjoined   126 

what  proceedings  are  void  Ill 
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pleadings,  and  adjudications  71,  290 

legal 245 

service  of.  and  further  proceedings 292 

PRODUCTION: 

of  bankrupt  to  testify 596 
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postponement  of 548 

of  preferred  debts 548 

register  may  postpone  548 

not  taken  from  file 536 

may  be  amended 536 

at  what  time  amended 537 

how  far  amended 537 

with  security 532 

when  security  forfeited  by 534 

relinquishment  of  preference  before   550 
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to  receive  surrender  of  bankrupt 192 

REMOVAL: 

of  register 190 

of  assignee 332 

who  may  file  petition  for  332 

order  on 332 

of  property,  bars  discharge  053 

an  act  of  bankruptcy  230 

how  punished 840 
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